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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



WONG WAI V. WILLIAMSON et al 

(Circuit Court, N. D. Calif ornia. May 28, 1900.) 
No. 12,937. 

1. ISJUNCTION— GkOUNDS— PllOTECTrON OF PkCUNIARY RiGHTS. 

A court of equity may properly grant an injunction restralning heaith 
offlcers of the United States or of a city from imposing or enforcing un- 
lawful restrictions upon the right of a complainant, and others for wliom 
he sues, to travel or to leave the city in which they are, in the pursuit of 
their lawful business, where such right has a pecuniary value, and the en- 
forcement of the restrictions complalned of will resuit in Irréparable loss 
and injury to the complainants. 

S. Hbalth — Power op Health Board to Establish Rdles— San Francisco 
Charter. 

The charter of the city and county of San Francisco vests the législative 
power of the corporation in a board of supervisors, and provides that every 
législative act shail be by ordinance; and the board of public heaith thereby 
created, and chargea with the duty of managing the hospitals, alms houses, 
etc., of enforcing the ordlnances, rules, and régulations which may be 
adopted by the board of supervisors for the securing of good sanitary condi- 
tions and the protection of the public heaith, and of recommending such 
législation, has no authority to itself enact législation or establish raies 
and régulations for dealing with a supposed serions épidémie. 

8, Same— PowBBS op Health Oppicbrs^Leqality op Mbasures Adopted. 

Health oiHcers of a city should be clothed with sufflcient authority to 
enable them to deal with conditions affiecting the public heaith and to meet 
emergencies in a prompt and effective manner, and they will be upheld in 
the exercise of a wide discrétion in the exécution of measures enacted to 
that end; but where the municipal authority has neglected to provide suit- 
able rules and régulations upon the subject, and the executive offlcers are 
left to adopt such measiu-es as they deem suitable for the occasion, their 
acts are open to judicial review, and, to be sustainable, their measures must 
respect the constltutional rights of individuals, be uniform in their opéra- 
tion, and reasonably adapted to secure the object in View. 

4. Same— Régulations for Protection against Contagious Disbases— Con- 
stitdtionality. 

The board of heaith of San Francisco adopted a resolution declaring Its 
belief in the existence of bubonic plague in the city, and, in connection 
vrith the quarantlne officer of the United States for the port, promulgated 
and enforced an order prohibitlng any Chinese or Asiatic person from leav- 
Ing the city without first submitting to inoculation with a sérum supposed 
103 F.— 1 
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to t)e a préventive, but the administration of wMch to a person who had 
been exposed to the disease was dangerous to llfe and contrary to médical 
authorlty. There were some 25,000 Chinese résidents o£ the city, many of 
■whom reslded in the "Chlnesè qùarter," and Siany others scattered through- 
out other parts of the city. Tïie régulation applied only to the Aslatic or 
Mongollan race, but Included them as a class, without regard to the pre- 
vlous condition, habits, exposure to disease, or résidence of the Indlvldual; 
nor dld it prohiblt them from going anywhere wlthin the city. It was not 
shown or clalmed that the disease exlsted In the country anywhere outside 
the city, nor was any évidence offered that the Mongollan race, as a class, 
■was more subject to the disease than others. Held that, coneedlng the 
power of ,the board tp enact proper rules aud régulations in the premises, 
the one In question had no reasonable relàtloïi to the protéotîon of the 
health of the inhabltants of the city, and was illégal and void, as an un- 
constltutlonal Invasion of the rlghta of the pérsons agalnst whom It was 
direct éd. 
6. 8amb. 

Such régulation, discriminatlng as It does agalnst an entlre class, whether 
native or allen. In violation of the constltutlonal guaranty of the equal 
protection of the laws, cannot be sustalned by instructions from the super- 
vlsing surgeon gênerai of the marine hospltal service of the TJnited States, 
directlng the bealth ofScer of the port to requlre transportatlon companies 
to refuse trànsportation to Aslatics except on hls certiflcàte; such order 
belng based on régulations promuJgated by the secretary of the treasury 
under Act March 27, 1890 (26 Stat. 31). That act provides that whenever 
It shall be made to appear to the satisfaction of the président that any one 
of certain contagions diseases exista In a state or territory, and that there 
Is danger of the spread of such disease into other states or terrltorles, he 
may cause the secretary of the treasury to promulgate such rules and régu- 
lations as In hls judgment may be necessary to prevent the spread of such 
disease from one state or territory into another; but there Is nothing In 
such provisions which justifies the promulgation of régulations In violation 
of constltutlonal rights, or the adoption and enf orcement of such measures 
by subordlnates In their exécution. 

In Equity. On order to show cause why injuuction should not 
issue. 

Reddy, Campbell & Metson (Maguire & Grallagher, Samuel M. 
Shortridge, John E. Bennett, and Bobert Ferrai, of counsel), for com- 
plaiaant. 

Frank L. Coombs, U. S. Atty., and Marshall B. Woodwortli, Asst. 
U. S. Atty., for défendant J. J, Kinyonn. 

Charles L. Weller, Asst Dist. Atty., for other défendants. 

Before MOEROW, Circuit Judge, and HAWIEY and DE HAVEN, 
District Judges. 

MORROW, Circuit Judge. This action is brought by the plaintiff, 
a subject of the emperor of China, residing in the city and county 
of Sari Francisco, state of Califoruia, against John M. Williamson, 
Budolph W. Baum, Louis Bazet, William D. McCarthy, Vincent Buck- 
ley, George W. Mendell, and Williana P. Sullivan, Jr., the acting board 
of health of said city and county, and J. J. Kinyoun, the acting quar- 
àntine oflScer of the tJnited States govemment for the port of San 
Francisco, to restraln the défendants, and ail persons acting in their 
behalf, from requiring the complainant, or any of the Chinese rési- 
dents of said city and county, to submit to inoculation with the aerum 
tnown as "Haffkine Prophylactic," and from imprisoning, restrain- 
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ing, or conflning the complainant or any of said Cliinese résidents 
within the limits of said city and county until they hâve submitted 
to such inoculation, and from interfering with or restraining said 
Cliinese résidents in the exercise ol their personal liberty to freely 
pass from said city and county to other parts of the state of Cali- 
fomia. It is alleged in the bill that on or about the 18th day of 
May, 1900, the défendants comprising the said board of health adopted 
and passed a resolution authorizing, directing, and requiring the in- 
oculation of ail the Chinese résidents of said city and county with 
the said Haffkine Prophylactic ; that the requirements of said reso- 
lution are now being enforced by said défendants, and the said Chi- 
nese résidents are being restrained and imprisoned within the terri- 
torial limits of said city and county unless they submit to said inoc- 
ulation. It is alleged that said Haffkine Prophylactic is a poisonous 
substance, made and compounded from living bacteria of the bubonio 
plague; that it is administered to human beings by hypodennic in- 
jection into the tissues of the body, and when so injected produces a 
severe reaction, and causes great pain and distress generally, a sud- 
den and great rise of température, and great dépression, which some- 
times continues, increasing in severity, until it causes death; that the 
sole and only purpose for which such inoculation is claimed to be 
effective or xiseful is to prevent persons from contracting the bubonio 
plague if exposed thereto after having been so inoculated. It is 
also alleged that there is not now, and never has been, any case of 
bubonic plague in said city and county, or in the state of California, 
nor any germs or bacteria of said diaease. The complainant avers 
that he has never had or contracted said bubonic plague, and has 
never been exposed to the danger of contracting it, and complains 
that the action of the said défendants in conflning and imprisoning 
the said Chinese résidents of said city and county ia a wrongful and 
oppressive interférence with their personal liberty and their right to 
the pursuit of their lawful business. It is further alleged that said 
resolution adopted by the défendants is wholly invalid, void, and 
contrary to the constitution and laws of the United States and of 
the laws of the state of California; that said resolution and order is 
not enforced against other résidents of said city and county than 
those of the Mongolian race, and its enforcement deprives the said 
Chinese résidents of said city and county of the equal protection of 
the laws, and of their rights and liberties under the constitution of 
the United States, and the laws and treaties passed and adopted pur- 
suant thereto. The complainant brings this suit, also, in behalf of 
the 25,000 persons of the Chinese race now residing in said city and 
county. The prayer of the bill is that an injunction be granted en- 
joining and restraining the défendants, their agents, employés, and 
ail persons acting in their behalf, from imprisoning, restraining, or 
conflning the complainant, or any of the Chinese résidents of said 
city and county of San Francisco, within the limits of said city and 
county, or otherwise interfering with or restraining the complainant, 
or any of said Chinese résidents of said city and county, in the exer- 
cise of their personal liberty to freely pass from said city and county 
of San Francisco to other parts of the state of California, and from 
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requîriâg the complainant, or any of said Chinese résidents of eaid 
City and eounty, to submit to inoculation with said Haffkine Propliy- 
lactic undep penalty of being so conâned or restrained or restricted 
in their rlght to freely -pàss from said city and eounty of San Fran- 
cisco to oâîer parts of the State of Califomia. Among the afifldavits 
in support of the bill is one by Louis Quong, who déclares that he is 
a person éî Chinese extraction, born in the state of Califomia of 
Chinese patents; that he has been refused permission by the défend- 
ants to leave the city and eounty of San Francisco unless he flrst ob- 
tains a cértiflçate from the board of health of the said city and eounty, 
countersigned by J. J. Kinyoun^ quarantine oflficer of the United States 
for thê port of San Francisco, to the effect that the afflant has been 
inoculatéd* with the préparation known as "Haffkine Prophylactic." 

Upon the flling of the Mil of complaint, together with affldavits 
supporting the allégations therein eontained, the court issued an or- 
der to the defendatots to shbw cause why an injunction should not 
issue, restraining the défendants ftoffl committing the acts and carry- 
ing into iexecution the threats set; forth in the bill of complaint. To 
the ordèr to show cause nô rêturn has been made as required by the 
rules oî practicé in equity cases, but in lieu thereof the défendants 
John M. Williamson, Rudolph Baiim, Louis Bazet, William D. Mc- 
Carthy, Vincent Buckley, G«orge W. Mendell, and William P. Sullivan, 
Jr., composing the board of health of the city and eounty of San Fran- 
cisco, haie produced à copy of a résolution adopted by the board on 
May 18, 1900, as follows: 

"Resolved, that It is the sensé of this board that bubonic plague exists lu 
the city and eounty of San JEfranclsco, and that ail necessary steps already taken 
, for the preyention of its spread be oontinued, together with such additional 
measures as Miay be required." 

The défendant J. J. Kinyoun, the acfing quarantine oflicer of the 
United States at the port of San Francisco, in response to the order 
has produced the following telegram: , 

"Washington, D. C, May 21, 1900. 
"Surgeon Kinyoun, Angel Island, Califomia: By direction, of the président, 
eecretary of treasury has promulgated the following régulations under act of 
congress March twenty-seventh, eighteen ninety: First, during the existence 
of plague at any point in the United States the surgeon gênerai, marine hospital 
service, is authorized- to f orbld the salé or donation bf tranâportation by com- 
mon carriers to Asiatics or other races liable to the dlsease;. second, no com- 
Tfion carrier shall aceept for transportation any person suffçring with plague, 
or any article infected therewlth, nor shall common carriers accépt for trans- 

. portation any class of persons who may be designated by the surgeon gênerai 
of the marine hospital service as being liiiely to Convey the rlsli of plague 
contagion to other eommunities, and said common carriers shall be subjeet to 
Inspection. Infornj transportation companies, and direct them, under above 

. régulations, to refuse transportation to Asiatics, except on your certificate, and 
instruct bonded l'nspeetors to inspect trains and prevent Asiatics leaving state 
wlthout your certificate. 

"Wyman, Surgeon General Marine Hospital Service." 

No objections being offered to thèse documents as constituting 
the return of the défendants, they will bë so considered. 

The court suggested at the hearing the question whether, upon 
the facts stated in the bill of complaint, an injunction would lie. 
Thereupon a paroi exception was taken to the bill. After further in- 
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vestigation, the court is of the opinion that it is the proper remedy. 
The cause of action is not merely that the complainant is deprived 
of his Personal liberty. He and a number of othera similarly situ- 
ated are being deprived by the défendants of their right to travel 
from San Francisco to other parts of the state in the pursuit of lawful 
business, and this right, it is alleged, has a pecuniary value to the 
complainant in excess of the amount required to give this court juris- 
diction of the case. The permission to travel being by the acts of 
the défendants coupled with an alleged unlawful condition or re- 
striction, it is the province of the court to inquire into the facts, 
and remove the restriction, if found unlawful. This is undoubtedly 
the principle involved in the numerous casea where courts hâve 
granted injunctions to relieve parties from the restrictions and pe- 
cuniary injuries inflicted by boycotts, lockouts, and strikes. Wire 
Co. V. Murray (C. 0.) 80 Fed. 811; Mackall v. Katcbford (G. G.) 82 
Fed. 41; United States v. Debs (C. 0.) 64 Fed. 724; In re Debs, 158 
TJ. S. 573, 15 'Sup. et. 900, 39 L. Ed. 1092; Beard v. Burts, 95 U. S. 
434, 24 L. Ed. 485. In our opinion, the bill is sufïicient, and the 
paroi exception must be overruled. 

The défendants constituting the board of health of the city and 
county of San Francisco contend that they are justifled in their action 
with respect to the matter in controversy under their authority as a 
board, acting pursuant to the resolution of the board of May 18, 1900. 
The charter of the city and county of San Francisco provides, in 
article 10, for a department of public health, under the management 
of a board of health, consisting of seven membera Section 3 of 
the article provides that the board of health shall hâve the manage- 
ment and control of the city and county hospitals, alms houses, am- 
bulance service, municipal hospitals, receiving hospitals, and of ail 
matters pertaining to the préservation, promotion, and protection 
of the lives and health of the inhabitants of the city and county. Sec- 
tion 4 provides, among other things, that the board shall enforce ail 
ordinances, rules, and régulations which may be adopted by the 
supervisors for the carrying out and enforcement of a good sanitary 
condition in the city and county, and for the protection of the public 
health; and the board is required to submit to the supervisors, from 
time to time, a draft of such ordinances, rules, and régulations as it 
may deem necessary to promote the objects raentioned in the sec- 
tion. By section 1 of article 2 of the charter, the législative power 
of the city and county ôf San Francisco is vested in a législative 
body designated as the "Board of Supervisors," and in section 8 it 
is provided that every législative act of the city and county shall be 
by ordinance. It thus appears that euitable provision has been made 
in the city charter for the necessary législation providing rules and 
régulations to secure proper sanitary conditions in the city and for 
the protection of the public health, but we are not advised that the 
board of supervisors has taken any action whatever in that direction ; 
and the resolution of the board of health furnished to the court fails 
to disclose the method it has adopted for that purpose, under the 
conditions it has declared to exist. We need not, however, dwell 
upon the manifest lack of législative authority to enable the board 
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Of liealth. to deal with this important subjôct It is sufflcient for the 
présent purpose to mention the fact, as one of the features of the 
situation to be considered in connection with the régulations which 
the complainant allèges hâve been imposed upon him and other Chi- 
nese résidents of the city by the défendants. 

It appears that there are about 25^000 Ohinese résidents in the 
city of San Francisco, and, while it is well known that a large num- 
ber of thèse people are domiciled within the area designated as the 
"Ohinese Quarter," névertheless there are a great many scattered 
over the city, engagea in various employments. No restrictions hâve 
been plàced upon any of the Ohinese résidents in passing from one 
part of the city to the other; nor bas any house, block, or section 
of the «ity been declared infected or unsanitary. There is, therefore, 
no fact established by the board of supervisors or by the board of 
health from which an inference might be drawn that any particular 
class of persons, or persons occupying a particular district, were liable 
to develop, or in danger of developing, the plague. The restriction is 
that no Ohinese person âhall départ from the city without being in- 
oculated with the sérum called "Haffkine Prophylactic." The city 
bas a population of about 350,000, but the restriction does not apply 
to any of the inhabitants other than Ohinese or Asiatics, and the in- 
habitants other than Ohinese or Asiatics are permitted to départ 
from and return to the city without being subject to the inoculation 
imposed upon the Ohinese inhabitants. This restriction, it is alleged, 
discriminâtes utireasonably against the complainant and other Ohi- 
nese résidents, confines them within the territorial limits of the city 
and county, and deprives them of their liberty, cauaing them great 
and irréparable loss and injury. 

The conditions of a great city frequently présent unexpected emer- 
gencies affecting the public health, comfort, and convenience. Un- 
der such circumstances, offlcers charged with the duties pertaining to 
this department of the municipal govèmment should be clothed with 
suiHcient authority to deal with the conditions in a prompt and ef- 
fective manner. Measures of this character, having a unif orm opéra- 
tion, and reasonably adapted to the purpose of protecting the health 
and preserving the welf are of the inhabitants of a city, are constantly 
upheld by the courts as vaUd acts of législation, however inconvén- 
ient they may prove to be, and a wide discrétion bas also been sanc- 
tioned in their exécution. But when the municipal authority bas neg- 
lected to provide suitable rules and régulations upon the subject, and 
the ofQcers are left to adopt such metiiods as they may deem proper 
for the occasion, their acts are open to judicial review, and may be 
examined in every détail to détermine whether individual rights 
hâve been respected in accordance with constitutional requirementa 
This proposition is too clear to réquire discussion. Indeed, the in- 
quiry bas been extended to acts of the législature and city ordinances, 
for the purpose of determinîng whether they are appropria te to the 
end in view. In the récent case Of Blue v. Beach, 56 N. E. 89,^ the 
suprême court of Indiàna had under considération a law of the state 
and an ordlnancë of the city of Terre Haute prohibiting persons from 
attending the public schools who had not been vaccinated. The court 



WONG WAI V. WILLIAMSON. 7 

sustained tlie validity of the measures, but in arriving at that conclu- 
sion it States verj çlearly the principles and limitations involved in 
such législation. It says: . 

"As a gênerai proposition, whatever laws or régulations are necessary to 
protect the public health and secure public comfort Is a législative question, 
and approprlate measures intended and calculated to accomplish thèse ends 
are not subject to judicial revIew. But nevertheless such measures or means 
must hâve some relation to the end in view, for, under the mère guise of the 
police power, personal rlghts and those pertalnlng to private property will not 
be permitted to be arbitrarlly Invaded by the législative department; and con- 
sequently Its détermination, under such clrcumstances, is not final, but is open 
to revlevr by the courts. If the législature, in the interests of the public 
health, enacts a law, and thereby interfères with thé personal rlghts of an 
individual,— destroys or impairs his liberty or property,— it then, under such 
clrcumstances, becomes the duty of the courts to review such législation, and 
détermine whether It in reality relates to, and Is appropriate to secure, the 
object In view; and in such an examlnation the court will look to the substance 
of the thlng involved, and will not be controlled by mère forms." 

In the light of thèse well-establiahed principles, the action of the 
défendants as described in the bill of complaint cannot be justifled. 
The régulations they hâve adopted appear to be without législative 
authority, but assuming that they hâve the sanction of a gênerai au- 
thority under the resolution of May 18, 1900, still they cannot be 
sustained. They are not based upon any established distinction in 
the conditions that are supposed to attend this plague, or the per- 
sons exposed to its contagion, but they are boldly directed against the 
Asiatic or Mongolian race as a class, Tvithout regard to the previous 
condition, habits, exposure to disease, or résidence of the individual ; 
and the only justification offered for this discrimination was a sug- 
gestion made by counsel for the défendants in the course of the argu- 
ment, that this particular race is more liable to the plague than any 
other. No évidence bas, however, been offered to support this claim, 
and it is not knovs'n to be a fact. This explanation must therefore 
be dismissed as unsatisfactory. 

There is, however, a further and a more serions objection to thèse 
régulations adopted by the défendants. It appears from the instruc- 
tions of Dr. Walter Wyman, the supervising surgeon gênerai of the 
marine hospital service, that the Haffkine Prophylactic is not de- 
signed as a préventive af ter a person has been exposed to the disease. 
On the contrary, its administration under such a condition of the 
human System is declared to be dangerous to life. It is adminis- 
tered for the purpose of preventing contagion from exposure after 
inoculation, and for that alone. A person about to enter an infected 
place should therefore secure this treatment, but a person departing 
from an infected place should not be so treated. For the latter con- 
tingency Dr. Wyman prescribes another and very différent remedy, 
namely, inoculation with the "Yersin Sérum." The two treatments 
are thus described in the instructions issued by the supervising sur- 
geon gênerai of the marine hospital service: 

"The HafCkine material should not be used if the person has been definitely 
exposed to the plague, or is thought to be in the ineubative period; for, if 
by chance he is already Infected, the Haffkine injection may produce fatal re- 
sults. Therefore the Haffkine material should be used as a préventive on 
persons before their exposure, while the Yersin treatment may be used either 
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befot^ oi> ft?j;3r çisposui^fi-ori iwhlle a perwM^qlB sufferlng wlth the disease, 
P^^0te.3,..^hè,Saffikfne materlfli shoûl4 nbt be lîse^ on suspects held In quaran- 
tlné, or on pèïBohs \<^o likVe beendefinîtely^iéxpoSed tp the plague, but is 
applicable to persons who are llable to be brought iptô èontact wlth plague, 
and before such, possible contacte. as qnaraatln&oflacer&iand attendants, health 
offioets and employés, andipçrspas In a communlty where there Is danger of the 
introductloû and spread otth* disease." i 

tt'l^ejfefpre appe^ig thàt the administration 6f Haffkine Propby- 
lacticlio Ciajj,nesç pecséns .departing froica iSaii I'Ç;ancisco bas iio rela- 
tion toi the public heaièh of the Iciabitânts of tïds çitj, and cannot 
be sustaiiiied by any «uch claim on the part of its board of health. 

Tlfe défendant J. .j! Kinyoun, , a,ë qùarantine ôfBcer of the United 
States ai the port of San Francisçtïijù^tifles^ action 'upoù the au- 
th'ority ô£ the telegramreceivëd by him fEom Dn Wyman, the super- 
vising sm^eon gênerai^ marine hospital service, dated May 21, 1900, 
and it ii'contended Ihât ;|hé instructibtir t^ont^ined in this telegram 
are based upon the provisions of the act of Màrch 27, 1890 (26 Stat. 
31). SèétîoQ 1 of that iàct provides as foUows: 

"Tlialf'iiirhenever It shàll bé made to appear to the satisfaction of the président 
tliat choiera, yellow fever, smaU pox, or plague exlsts in any state or territory 
or In the District of Columbia, and thatthere, is danger of the spread of such 
disease jntopther states, teiflitorieg, or the District of Columbia, he là hereby 
authorized to cause the secretairy of the trea,sury to promulgate such raies and 
régulations as in hls judgment may be necesfeary to prevent the spread of such 
disease frbm one state, or tétrltory Into another, or from any state or territory 
into the District of Columbia, or from the District of Columbia into any state 
or territory, and to employ such inspectors and other persons as may be neces- 
sary to exécute such régulations to prevent the spread of such d'-Sease. The 
sald rules and régulations shall be prepared by the supervising snrgeon-general 
of the inatine hcispital service under the direction of the secretary of the 
treasury," 

It will be observed that the statute is open. to the interprétation 
that the promuigation of rules and régulations to prevent the spread 
oî the diseases named in the statute is made to dépend upon the fact 
that it has been made to appear to the satisfaction of the président 
that the diseases exist in the particular state or territory where the 
régulations are to be enforced. If thiS is the proper interprétation 
to be placed upon the statute, then the enforcement of any rules and 
régulations is open to the objection that it doesnot appear that the 
président has found that the plague exists in San Francisco or in 
Califomia, or, indeed, any where else in thé United States; nor does 
it appear that the supervising surgeon gênerai has so found, or that 
he has prescribed any régulations requiring the administering of Haiï- 
Mine ProphylaCtic under any conditions, or to parties seeking trans- 
portation from oûe place in the state to another place in the same 
etate or from one state to miother. The only restriction imposed 
by the surgeon gênerai is that transportation compaûies shall refuse 
transpdrtation to Asiatics unless provided witk the certiflcates pf 
tbe défendant Kinyoun." Wbat examination or treatment is required 
to entitle a Chinese persou'to this certiflcate is not provided in the 
instructions of the supervising surgeon gênerai. The instructions 
are therèfore plainly insuflflcient, in thèse essential particulars, to 
justify the défendant Kinyoun in the restrictions and conditions ha 
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lias placed upon the complainaat and those represented in the bill 
of complaint. 

But, passing by thèse objections, we corne again to the discrimin- 
ating character of the régulations. They are directed against the 
Asiatic race exclusively, and by name. There is no prêteuse that 
previous résidence, habits, exposure to disease, method of living, or 
physical condition bas anything to do with Iheir classification as 
subject to the régulations. They are denied the privilège of travel- 
ing from one place to another, except upon conditions not enforced 
against any other clasa of people; and this privilège is denied, it ap- 
pears, to Chinese persons bom in the United States as well as to 
those born elsewhere. As against this régulation, the complainant, 
on behalf of himself and others similarly situated, invokes the equal 
protection of the laves. As the case is hère presented, how can the 
court deny them this right? In the case of Ho Ah Kov? v. Nunan 
(before Mr. Justice Field in this court) 5 Sawy. 552, Fed. Cas. No. 
6,546, the plaintiff had been convicted in a court in San Francisco, 
and sentenced to pay a fine of 110, or, in default of such payment, to 
be imprisoned flve days in the county jail. The défendant, as sheriff 
of the city and county of San Francisco, had charge of the jail, and 
during the imprisonment of the plaintiff eut off his queue, under the 
requirements of an ordinance of the city providing for the cutting or 
clipping of the hair of prisoners to a uniform length of one inch from 
the scalp. It was claimed on the part of the défendant that the 
ordinance was in the nature of a sanitary régulation, but the court 
found that its real purpose was directed against the Chinese, who 
regarded the deprivation of the queue as a mark of disgrâce, and, 
according to their religions belief, attended with misfortune and suf- 
fering after death. The court held that this ordinance was in viola- 
tion of the provisions of the fpurteenth amendment to the constitu- 
tion; that the equality of protection secured by this amendment to 
every one while within the United States implies not only that the 
courts of the country shall be open to him on the same terms as to 
ail others, for the security of his person or property, the prévention 
or redress of wrongs and enforcement of contracts, but that no charges 
or burdens shall be laid upon him which are not equally borne by 
others, and that in the administration of criminal justice he shall 
suffer for his offenses no greater or différent punishment. With 
equal force it may be said that he shall be subject to the same restric- 
tions and conditions for the benefit of the public health. In the case 
of In re Lee Sing (C. C.) 43 Fed. 359, this court had before it an ordi- 
nance of the city and county of San Francisco prescribing a certain 
portion of the city for the résidence of Chinese. It was objected there 
as hère that the ordinance was a discrimination against the Chinese 
résidents of the city, and contrary to the provisions of the fourteenth 
amendment to the constitution. Judge Sawyer, in commenting upon 
this ordinance, disposed of the question involved with this brief and 
pointed observation: 

"That this ordinance Is a direct violation of not only the express provisions 
of the constitution of the United States, In several partieulars, but also of 
the express provisions of our several treaties with China and of the statutes ot 
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[Ithe.îlfllt^ St*tes, ISiSaobylops tiM^t It|toU not waste more t^pie or words In 
atscûgslng the matter. T6 àny rèasonaBly" Intelligent anfl well-b^lanced mlnd, 
discussion or argument would be whoUy unnecessary and Su^rfluous. To 
tîiôSB nilildB whièh tirftio îébnstltuïed tMt the invalidity of tliîs ordinance is 
not appte»t tapon inspection, and eoiEtqwrlson wlth tlie provisions of the con- 
stitution, treaties, and Iftws cited, discussion or argument ,w<?uld be useless." 

It ivas accordingly detennined that tlie authority to pass the order 
was Hot ^ithin the legitimate p(kièe poifer of this state. 

Thé 'ibl)Sfervations of the court' in; thèse two cases are not entirely 
inappFopiPiate to the feglilations oî the board of health and the in- 
strûetfeûS of the sttpéi*Msing surgeon général of the marine hospital 
serVicié, oflered bj^thè défendants â'a authority for the régulations 
they àiendw engagea m enforcing agàînst the GMnese inhabitants 
of this citj;/ As said by the cdiirt df ajppeals of the state of New 
York în Eë Jacobs, 98» N. Y. i08, épefiMng of the police power of the 
^state: ■• 

"Pnider. It'the conduct Of an indlvidqal and the use of property may be regu- 
lated so as td interféré to sôme extéiit Wlth the freedom of thé one and the 
enjoymeût; çf the cthei; anâin cases of great émergency, ehgenderlng over- 
ruling pecesslty, property may be taken or destroyed without compensation, 
.and wl^bbut jTvhat Is qommoply calleij 'due process of law.' The limlt of the 
power 'canriot bè acctirately deflned, ' and the courts hâve not been able or 
willing deflnltely to clrcumsèribe it. But the power, however broad and ex- 
tensive, Is not abovelthe constitution. When it Speaks, its volée must be 
heeded. It fumlshes the suprême law, the guide for the cpnduçt of legislators, 
judges, and prlvate persons; anij, s6 far as It Imposes restraints, the police 
power must be exercisëd la Subordination thereto." 

It folio ws from thèse cionsiderationslthat: the défendants hâve failed 
to justify their action, i^ the preniiseç, and that an injunction must 
issue as .prayed for in: the bill of complaint. 

I am authi.orized to say that Judge HAWIJEY, of Nevada, and Judge 
DE HAVEN, of Ôalif ornia, who participated in the hearing of this 
cause, copcui" in this opinion. 



JEW HOr. WILLIAMSON et al. 

(Circuit Courti N. D. Califomla. June 15, 1900.) 

No. 12.940. 

1. JnEISDICTIOK DP FEDERAL CODKTS— LIMITATION AS TO SuBJBICT-MatTEB IN 
CONTROTERST. i 

Where a complalnant Involses the jùrlsdlctlon of a fédéral court on the 
grdunà of diverse citiàéiishlp, the court has concurrent Jurisdiction with a 
state court to determittë âll the questions Involved In the case. The fact 
that the complaipant ralsés a fédéral Question, by assérting rights under 
the constitution of the United States, does not restrict the court in such 
case to a détermination of that question alone. 
H. Health— Validitt of RKOtLATioNs— Power of Courts, to Eeview. 

A large discrétion is nécessarlly vested in state or municipal authoritles 
In determlning what is a proper exercise of the police powers of the state 
for the protection of the public health, and what measvires are necessary 
to meet partlcular conditions or emergencles; but their détermination is 
not final, and Is subject to supervision by the courts. They may not, un- 
der the gUise of protecting the public, arbltrarily interfère with private 
business, or Impose unusual and unnecessary restrictions upon lawful oc- 
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cupations, and whether tliey hâve done bo In a partlcular case is a judlclal 
question. 
8. Same — Qdakantinb Régulations — Validity. 

The purpose of quarantine régulations In case of the existence of a con- 
tagious or an infectious disease is to limit the spread of such disease to 
the fewest possible number of persons, by isolating the persons already 
affected or exposed from communication with ail others so far as possi- 
ble. Where not exceeding 9 persons In a city were supposed to hâve died 
from the bubonic plague, and no livlng persons were known to bave con- 
tracted the disease, a régulation establishing a gênerai quarantine dis- 
trict, embracing a territory coverlng 12 blocljs, in which more than 10,000 
persons resided, -which prohibits persons from entering or leaving such 
district, but permits free Intercourse between ail persons within it, cannot 
be upheld as a reasonable régulation for preventing the spread of the dis- 
ease, but its efCect must necessarily be, if the disease exists veithin the 
district, to facilitate its spread among ail the persons conflned vs^ithin its 
limits. 

4. Same— Constitutionalitt of Quarantine Régulations — Discriminating 

Enporcement. 

A law or municipal régulation, though fair and undiscrlminating on its 
face, may be rendered invalid on constitutional grounds by the manner in 
vs'hich it is administered by the public authorities charged vrith its exécu- 
tion; and a municipal régulation establishing a quarantine district is 
void, as in violation of the constitutional guaranty of the equal protection 
of the laws, where it is shown that it is enforced against ail Ohinese per- 
sons within the district, and against the buildings occupied by them, while 
It is not enforced against persons of other races, or against their résidences, 
although situated within the limits of the district as defined in the régula- 
tion. 

5. Same— Review bt Courts— Questions of Fact. 

In a suit to enjoln the enforcement of quarantine régulations adopted be- 
cause of the supposed existence of a contagious disease in the locality 
quarantined, the court will not, under ordlnary circumstanees, undertalie 
to review the finding of the^ proper health authorities that the disease exists 
and the quarantine is necessary. 

In Equity. On order to show cause why an injunction pendente 
lite should not issue. 

Reddy, Campbell & Metson, Maguire & Gallagher, Samuel M. Short- 
ridge, and John E. Bennett, for complainant. 
J. J. Dunne, for défendants. 

Before MOREOW, Circuit Judge, and DE HAVEN, District Judge. 

MORROW, Circuit Judge (orally). Having reached a conclusion 
as to the disposition to be made of the order to show cause in this 
case, I deem the circumstanees of such a character as to justify an 
announcement of that conclusion at this time, without the delay 
incident to the préparation of a written opinion, which will be filed 
hereafter. 

On the 28th day of May, 1900, the board of health of the city and 
county of San Francisco adopted the foUowing resolution: 

"Resolved, that It Is the sensé of this board that, in conséquence of the 
discoveries in the district bounded by Broadway, Stockton, Oalifornia, and 
Kearney streets, of nine deaths due to bubonic plague, which were verified 
by microscopical and animal inoculation tests, this board fears that there Is 
still danger of the spread of this disease over a larger area, and therefore re- 
quests the board of supervisors to déclare said district Infected, and authorize 
the board of health to quarantine said district." 
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! -Thereafter, on the said 28th day of May, 1900, said résolution waa 
âled in the offlce of the board of supervisors, and thereupon the board 
of sijipervisors passed the following ordinance: 

"Be it wdained by the people of the city and county of San Francisco, as 
followe: 

"Section 3* The board of health of this clty and county is hereby authorized 
and èmpoTTered to quarantine persons, housesv places, and districts within tliis 
city and county, when In Ite judgment it Is deemed necessary to prevent the 
spreadlng of contagious or Infectious diseases." 

This ()rdinance was appmyed by the mayor of the city, and there- 
after transmitted to the board of health; and immediately thereafter, 
on the 29th day of May, 1900, at a spécial meeting of the board of 
health, a resolution was passed, which, àfter stating the passage by 
the board of supervisas 6t the f oregoing ordinance, provided as 
follows: 

"And whereas, after a careful and minute investigation had during a period 
of three months last past, and from the resolt of investigation made by Drs. 
Kellogg, bacteriologist to thé board of healài, Montgomery, of the TJniversity 
of California, Ophulf, of the Cooper Médical Collège, and J. J. Kinyoun, of the 
U. S. marine hospital service, èach ahd allof whom hâve reported to this 
board that bubonic plague has eilsted in the district hereaf ter mentioned, 
and that nine deaths havé occurred "within said period withln said district 
from said dlsease; and whereas, this board has reason to believe and does 
believe that danger does exist to the health of the citizens of the city and 
county of San Francisco by reason of the existence of germs of the said dis- 
ease remaining In the district hereafter mentioned: Novs^, therefore, be it re- 
solved: That the health offleeri be and Is hereby instructed to place in quar- 
antine until further notice thatj partleular district of the clty bounded north 
by Broadway, northèast by Montgonjery avenue, east by Kearney, south by 
California, and west by Stoékton streets; and that the chlef of police is 
hereby requested to furnish stoh assistance a.^ may be necessary to establish 
and malntain said quarantine. Thèse Unes may be modlfled by the health 
offlcer, or the chief of police, health board to be notifled of the same. Thia 
resolution to tkke effect Imdedlately." 

Thereafter, on May 31, 1900, the board of supervisors passed an- 
other ordinance, which, àftéi' reciting the flling iû the office of the 
resolution of the board of health of May 28, 1900, provided for the 
establishment of quarantine régulations in the district named, and 
directed the chief of police tQ furnish, such assistance as might be 
necessary to establish and maintain this quarantine. 

The comp|lainant in tlm^çs^se, Jew Ho, aljçges, among other things, 
that he résides at !Kfo. 026 Stoçktbn strçét.' yrithin the limita of said 
quarantined district, an4 is engaged in the business qt conducting 
a grocery etorèj as the proprietor and manager thefeof, at his said 
place of résidence, and tiiat a great number of the^patrons and cus- 
tomers of his said business réside at various places in the city and 
county of San Francisco : fj^tside the bpundaries of said quarantined 
district, and arenow, and ever since the 29th day ôf May, 1900, hâve 
beeiij prevented and prohibited by the defendanta from visiting, 
patronizing, and dealing ;Ta<ith the complainaht in his said grocery 
store; that the complainant has been prevented and prohibited since 
the said 29th day of May, 1900, from selling his goods, wares, and 
merçhandise, and frpm otherwise carrying on the business in which 
he îs engaged. The complainant alsp allèges that although the said 
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resolutions of the board of supervisors and the défendant board of 
bealtli are in gênerai terms, and purport to impose the same restric- 
tions, burdens, and limitations upon ail persons within the said quar- 
antined district, the said resolution is enf orced against persons of the 
Chinese race and nationality only, and not against persons of other 
races. In this behalf it is alleged that ail stores, résidences, and 
other buildings within the quarantined district as described in the 
resolution, occupied by persons of races other than Chinese, are not 
subjected to any of the restrictions or Imiitations provided for by 
said resolution, whereas those occupied by Chinese are subjected to 
said restrictions. It is also alleged that wanton and willful discrim- 
ination against the Chinese résidents of said district by the défend- 
ants is shown by the exclusion from the limits of said districts of ail 
physicians employed by Chinese résidents, and by the free permission 
to other résidents of said district to sélect physicians of their own 
choice, and the permission to ail such physicians to enter and départ 
from ail buildings occupied by persons of races other than Chinese 
within said quarantined district. The complainant allèges that there 
is not now, and never has been, any case of bubonic plague within the 
limits of said quarantined district, nor any germs or bacteria of 
bubonic plague, and that other diseasea caused the illness and death 
of the persons claimed by défendants to hâve died of the bubonic 
plague within the 30 days next preceding the filing of this complaint. 
It is further alleged that the défendants hâve failed and neglected to 
quarantine the houses alleged to be so infected from the remainder 
of said quarantined district, and hâve wholly failed and neglected to 
quarantine or otherwise isolate from the other résidents of said quar- 
antined district the persons alleged to hâve been eo exposed to the 
danger of contagion, and therefore likely to transmit the germs of 
said bubonic plague to others, but hâve included in said quarantined 
district an unreasonably large and populous district, namely, 12 
blocks, containing a population of more than 15,000 persons, thereby 
increasing rather than diminishing the danger of contagion and épi- 
démie, both to the people of said district and to the people of San 
Francisco generally, if there should be any épidémie disease existing 
in said district; that within said quarantined district are several 
blocks in which it is not claimed or asserted by the défendants that 
any case of bubonic plague has existed for 40 days and more next 
preceding the filing of the complaint, and in which there is not now, 
and never has been, any danger of contagion or infection. The com- 
plainant allèges that he has never had or contracted said bubonic 
plague; that he has never been at any time exposed to the danger of 
contracting it, and has never been in any locality where said bubonic 
plague, or any germs or bacteria thereof, has or hâve existed; that 
the action of the défendants in conflning and imprisoning the com- 
plainant and other Chinese résidents within the limits of said quar- 
antined district is a purely arbitrary, unreasonable, unwarranted, 
wrongful, and oppressive interférence with the personal liberty of the 
complainant and the said Chinese résidents, and vrith their right to 
the pursuit of their lawful business; that said resolution providing 
for the said quarantine, and designating said quarantine district, is 
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wholly unauthorized, invalid, and void, and contrary to the constitu- 
tion and laws of ^ ttoe- Pnited States, and contrary to and in violation 
of the laws of théitate of Califomia; timt it is not enforced against 
other résidents of said district than tliose of tlie Ohinese race; and 
that by its enforcement the said Chipese résidents of said district are 
deprived of thie equal protection of the laws, and of their rigtits and 
libertie» under the constitution of the United States, and the laws 
and treaties passed and adopted in pursuance thereof. The complain- 
ant brings this suit in behalf of the Ghinese résidents of said quar- 
antined district, to the number of 10,000 and upward, as well as in 
his own behalf. The prayer of the bill is that an injonction be grant- 
ed, enjoining àhd restraining the défendants from interfering with 
the Personal rights and privilèges of the complainant. 

Upon the fllîng of this bill of complaint, together with afiSdavits 
supporting th» allégations therein contaihed,: the court issued an or- 
der to the défendants to shuWr Cause why an injunction should not 
issue to restrain them from committing the acts and carrying into 
executioà the threats set forth in the bill of complaint. To this or- 
der, return has been made by answer.: Jn this answer the défendants 
allège the organization of the board of health, the provisions of the 
charter of San Francisco, the authority of the boaM of health, and 
the authority of the board of supervisors, as derived from the provi- 
sions of the charter. They allège that the board of supervisors hâve 
passed certain resolutions, to which I hâve àlready referred, and that 
they haveacted in pursuance of the authority conferred by the charter, 
and that in establishing this quarantine district the défendants hâve 
been acting under the authority of the resolutions passed by the board 
of supervisors, and their own resolution in pursuance thereof. As 
the answer Aivas originally framed, it denied that the complainant was 
within the quarantine limits as prescribed. But by oral amendment 
to the answer it is allegéd that the particular place of résidence of 
the complainant is included within the quarantined district. The de- 
fendants deny that they or any of their agents, in the enforcement of 
said quarantine régulations, exempt or relieve from ail or any restric- 
tions of qnarantine ail or any store or résidence or other building 
whatever within said district. With regard to the averment that the 
complainant has never had or contracted the bubonic plague, the de- 
fendants state that they hâve not knowledge, information, or belief 
sufflcient to enable them to answer, but they deny that the complain- 
ant has never at any time been exposed to the danger of contracting 
said bubonic plague, and that he has never been in any locality where 
said plague, or any germs or bacteria thereof, has or hâve existed. 
On the contrary, the défendants state their belief that the complain- 
ant is a Ohinese person, and a résident within said quarantined dis- 
trict, where said plague has had its existence. 

To this answer the complainant excepted orally on the ground 
that it did not respond to the equities of the bill, in this: that, vsith 
respect to thé charges of détention and restriction of the complainant, 
the défendants' answer is that they hâve no information or belief with 
respect to the matters up6n which the restraint is made or effected. 
It is contended that, the défendants having failed to answer fully 
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and directly as to the cause of restrainiag the complainant of bis 
liberty, the bill must be taken as confessed. The bill of complaint 
is not a bill of discovery, aud cannot be treated in that light. It la 
true that, after stating the matters of complaint, it concludes with 
the prayer that a supœna issue, and that the défendants be required 
to make full, true, direct, and perfect answer to the matters therein 
contained. But, under the equity practice, it is not required that the 
défendants in such a case shall do more than deny or answer the 
bill of complaint. They are not called upon to make a discovery, or 
to make speciûc disclosures concerning the matters therein contained. 
Moreover, the bill waived an answer under oath, but for the purpose 
of being used as an affldavit the answer is verifled. In that form it 
has been introduced as a part of the return, in response to the order 
to show cause. There is some objection to the form of the answer 
as an affldavit, because, as an affidavit, it should be spécifie in reply 
to the matters charged in the bill of complaint. The equities of the 
bill are that the complainant is being unlawfuUy restrained of his 
liberty, and illegally deprived of the use of his property. The sub- 
stantial answer to that charge is that the complainant is being re- 
strained of his liberty and deprived of the use of his property by 
reason of certain quarantine régulations, and that, as to whether or 
not he has 80 exposed himself as to render himself personally subject 
to the restrictions of quarantine régulations, the défendants hâve no 
information or belief. Under the strict rules of equity practice, this 
answer, as an affldavit, would not be sufflcient to meet the equities 
of the bill. But the court must take notice of the whole case, and 
it is évident therefrom that the answer of the défendants, averring 
that they hâve no knowledge or information or belief concerning the 
exposure of this complainant to this dieease, is a difflculty or weak- 
ness that is inhérent in the case, and not alone in the pleadings. We 
find from other portions of the pleadings that there are in this quar- 
antined district some 10,000 people or more. It is quite likely that, 
with respect to such a large number, in a district of that character, 
there would be a great number, and perhaps the great majority, con- 
cerning which the défendants would hâve no knowledge, information, 
or belief. They could hâve no information concerning individuals 
upon which to f ound any belief, and therefore they hâve made déniai 
in accordance with the circumstances of the case. Considering the 
pleading as dealing with a single case or a single fact,it would, of 
course, be insufflcient. But, when it comes to dealing with a large 
population, — 10,000 or more, — the court must recognize that the lack 
of information on the part of the défendants is an inflrmity that be- 
longs to their case on the merits. The court will therefore not sus- 
tain the objection to the answer upon the ground that there is a de- 
fect in the showing made in the answer, but will consider that the 
case is inherently weak in this respect upon the actual facts alleged. 

The next objection that has been interposed by the complainant to 
the sufficiency of the answer is that it dœs not appear therefrom that 
the ordinance has been passed with Ihe formality required by the 
charter. I hâve examined the évidence that has been furnished to 
the court by thèse affldavits, and I am unable to flnd any évidence 
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sufflcieiït'ïb iusrtîfy the court in holding thàt thîs ordînance bas net 
beèii pàîssèd With the reguisite foi^inâîities. It may be that the re- 
quirem^ts bf tiiè charter hâve not beea ccmplied with in every par- 
tlcular in tine enaetment of the ordînàhce upon which the complaint 
is founded. Biit that fact does not àppear from the évidence sub- 
mitted to the cotirt, and the allégations are such that the court must 
indulge the presuniption that the ordinance bas been passed with the 
requisite foimalities. 

The hext objection interposed on the part of the défendants is that 
this court bas no authority to examine into the questions in contro- 
versy; that, it appearing from thls retuim that a duly-constituted dé- 
partaient of the municipality of San Francisco bas mffde inquiry as to 
the situation attending an alleged épidémie of a contagions disease, 
and bas adopted resolutiotiS and taken such steps as it deemed neces- 
sary, such action is an adjudication on the part of a department hav- 
ing exclusive jurisdiction and authority over the subject, and this 
court bas no^ jurisdiction to inquire into the reasonableness or pro- 
pHety of the acts of the défendants. That objection I understand 
counsel to rnafee not only to this court as a court of gênerai jurisdic- 
tion, biltâlso to this court as a court having jurisdiction to détermine 
fédéral questions. I vrill consider the fédéral aspect of the objection 
flrst, nàmely, the jurisdiction of tbiii court to détermine otber than 
fédéral questions. 

The comjplainant allégée that he is an alien. He invokes the juris- 
diction bf this court on the ground of diverse citizenship. Where a 
cause is brought into this cotirt upon that ground, the court has a 
concurrent jurisdiction with the statê court to détermine ail the ques- 
tions ihvolyed in the case. It has the same jurisdiction as the su- 
perior Court pf the state. It may inquîre into the regularity and legaL 
ity of procèedings of a municipality, or in any locality, precisely a» 
•would a stàté, court. Thé cases to whiéh counsel for défendants refer- 
red, whereih the fédéral court deniéditself the right to inquire into 
the legiaialiôn of states or 'mùnicipalïtie^, bave arisen 'vfrhere the juris- 
diction bf thé fédéral court bas been invoked on the sole ground that 
the cbntrbversy involved a fédéral question. In such cases the com- 
plainant Stàtès the fédéral question as the matter tO bé determined. 
If, fOr instthcç, in this case à citizen of the state of Câlifornia should 
come into this court and ihtoke its jurisdiction on the ground that 
this action oêf the board of Stlpèrtisors involved a f«deral question, 
and that it was contrary to the fourtêenth amendment of the consti- 
tution, an allégation of that character woùld state the ground of ju- 
risdiction and subjéct of controversy, anid it would be the only ques- 
tion this court would be called upon to examine. The court would 
not, in such a case, enter ihto the question pf whether or not the ac- 
tion of the'bp^td of supervisors was in conformity with the constitu- 
tion of thé 'stàté, or whether it was beyond the muhidipal powers of 
the city utfdér its charter. Ail such questions would in that case be 
l'oreign to the investigation, and the court would be COnflned to the 
(Question as to whether or not it wàs contrary to the provisions of the 
fourtéêhth amendment to the constitution of the United States. But 
in the case at bar the edmplâihant comes into court as an àlien, and 
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iiivokes the jurisdiction of the court on the ground of diverse citizen- 
ship, and présents also the fédéral question. The court is therefore 
net restricted in its jurisdiction to the fédéral question, but may 
inquire into ail matters relating to the legality of the restraint im- 
posed upon the complainant. 

It is next contended that the acts of the défendants in establishiug 
a quarantine district in San Francisco are authorized by the gênerai 
police power of the state, intrusted to the city of San Francisco. The 
défendants rely upon a number of cases in support of this asserted 
jurisdiction and authority, — among others, the case of Mugler v. Kan- 
sas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205. In that case it 
appears that the constitution of Kansas provided "that the manufac- 
ture and sale of intoxicating liquors shall be forever prohibited in 
this etate, except for médical, scientific and mechanical purposes." 
The législature of the state enacted a statute to carry this constitu- 
tional provision into effect. Mugler, the proprietor of a brewery, was 
indicted in one of the courts of the state for violation of this statute, 
and was tried and convicted and sentenced to pay a fine. The case 
was appealed to the suprême court of the state, and there aflirmed. 
A writ of error took the case to the suprême court of the United 
States. The question was whether the prohibition by the state of 
Kansas, in its constitution and laws, of the manufacture or sale with- 
in the limits of the state of intoxicating liquors for gênerai use in the 
state as a beverage, was fairly adapted to the end of protecting the 
community against the evils which resuit from excessive use of ardent 
spirits, and whether it was subject to the objection that under the 
guise of police régulations the state was aiming to deprive the citi- 
zen of his constitutional rights. The court, in passing upon this 
question, said: 

"Power to détermine such question, so as to bind ail, must exist somewhere; 
else, Society will be at the mercy of the few, who, regarding only their own 
appetites or passions, may be willing to impeiil the peace and security of the 
many, provided only they are permitted to do as they please. Under our Sys- 
tem that power is lodged with the législative branch of the government. 
It belongs to that department to exert what are linown as the 'police powers' 
of the state, and to détermine primarlly what measures are appropriate or need- 
ful for the protection of the public morals, the public health, or the public 
safety." 

But the court did not stop with this déclaration. It went further, 
and explained that the législative authority was subject to limita- 
tions, and that it was for the courts to détermine whether such limita- 
tions were exceeded when such législative acts were called in ques- 
tion. The court said: 

"It does not at ail follow that every statute enacted ostensibly for the pro- 
motion of thèse ends is to be accepted as a legitimate exertion of the police 
powers of the state. There are, of necessity, limits beyond which législation 
cannot rightfuUy go. While every possible presumption is to be indulged in 
favor of the vaUdity of a statute (Sinking-Fund Cases, 99 TJ. S. 700, 718, 25 
L. Ed. 496), the courts must obey the constitution, rather than the lawmaking 
department of government, and must, upon their own responslbility, détermine 
whether, in any particular case, thèse limits hâve been passed. 'To what pur- 
pose,' it was said in Marbury v. Madison, 1 Cranch, 137, 176, 2 L. Ed. 60, 'are 
powers limited, and to what purpose is that limitation committed to writiug, if 
thèse limits may at any time be passed by those Intended to be restrained? 
103 F.— 2 
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The ;dlstlnctlon between f EoyernBJpnt wlth llmited a^a nnlimlted powers Is 
aboUshed, lî tàpse limita <Î6 Èlôt coïiflne th'ë '^efsons dn -wliom they are Im- 
po'ôèd; âUd M acts prohiblted àM aèts allôwed *re of equal obligation.' The 
courts are not bound by mecé forms, nor are they to be misled by mère pre- 
ten8es.;';They are at libertjrx-indeea, t^re under a solemn duty— to look at the 
substance of thlngs, whénever they enter upon the Inquiry whether the légis- 
lature bas transcended the limita of Its authofity.' If, therefore, a statute pur- 
portlng tb bave been enacted to protect tbe public healtïï, the public morals, or 
the public safety, has no leal or substantial relation to those objeets, or is a 
palpable Invasion of rights seçured by the fundamental law, It Is the duty of 
the courts to so adjudge, an^ thereby glve effect to the constitution." 

And in the case of Ghy Lung v. Freeman, 92 U. S. 275,, 280, 23 L. 
Ed. 550, the same court, speaking of the right of a state, in the ab- 
sence of. législation by congress, to protect herself by necessary and 
properlàws, said: 

"Such' » rIght can only arise from a vltaJ necesslty for Its exercise, and can- 
not be carWed beyond the scope of that necesslty." 

In Ex parte Whitwell^ 98 Cal. 73, 78, 32 Pac 870, 19 li. R. A. 727, 
the petitioner was imprisoned by the sheriff of San Mateo county 
upon a charge of maintaining -withiii the boundaries of that county a 
hospital for the treatment of insane perspns, without having procured 
a license so to do, as required by an ordinance adopted by the board 
of supervisors of that county March 16, 1892. The ordinance referred 
to purported to be one — 

"To license for purpose of r^nlatlon and revenue, the business of keeplng 
• • * withln the county, of San Mateo • • * hospltals, asylums, homes, 
retreats or places for the care' or, treatment of Insane persons or persons of un- 
sound miiid, orlnebriates, or persons afleeted by or sufferlng from any mental 
or nervoua dlseiase, or who are sutterlng from the effects of the excessive use 
of alcohollc llquors." ' 

The ordinance made it unlawful to maintaia within the county of 
San Mateo any hospital, asylum, or place for the care or treatment, 
for reward, of any insane person, or persons belonging to either of 
the classes înentioned in the title of the ordinance, unless the keeper 
of such hospital or asylum should hâve first procured a license there- 
for. The ordinance provided, however, that no license shoïïld be 
granted nnless the board was satisfled that the building was flreproof, 
by reason df being constructéd of brick and iron or stone and iron; 
that the building should not be more than two stories in height, and 
that the same, ^nd the laiid used in connection therewith, or such part 
of said lâ^d aé any of the patients were to hâve àccess to, was sur- 
rounded by a brick or stonè wall not less than 18 inches in thick- 
ness and hot less than 12 féet in hçight, ànd in which wall there was 
to be one opening, which opening should be closed by a solid iron 
door, so constructéd and fltted into said wall as that the same might 
be securely fastened by a çombination lock, and said door fumiahed 
with a combination lock., , 0ie petitioner was a physician and surgeon, 
and directed bis attention to the treatment of persons afflicted as de- 
scribed in the ordinance. He had purchased a tract of land in San 
Mateo county, and erectéd a building thereon, priprto the passage of 
this ordinance, for the accommodation of such persons during treat- 
ment, but this building was not of the character designated and re- 
quired by the ordinance. It wa& claimed by the petitioner that the 
ordinance iinposed unreasonable restrictions upOn his right to prose- 
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cute a lawful business and to dévote Ms property to a lawful use, 
and that such provisions were in conflict with the constitution of the 
United States and of the state of California, and for that reason void. 
Upon the other hand, it was contended that the ordinance was a police 
régulation, and that the court was not authorized to déclare it in- 
valid because in its judgment the ordinance might be deemed unrea- 
sonable. Discussing this question, the suprême court, speaking 
through Mr. Justice De Haven, said : 

"The police power— the power to make laws to secure the comfort, conven- 
ience, peace, and health of the community— is an extensive one, and in its exer- 
cise a very wlde discrétion as to what is needfui or proper for that purpose is 
neeessarily committed to the législative body in whlch the power to make such 
laws is vested. Ex parte Tuttle, 91 Cal. 589, 27 Pac. 933. But it is not true 
that, when this power is exerted for the purpose of regulating a business or 
occupation which in itself is recognized as innocent and useful to the com- 
munity, the législature is the exclusive Judge as to what Is a reasonahle and 
just restraint upon the constitutional right of the citizen to pursue such busi- 
ness or profession. As the right of the citizen to engage in such a business 
or follow such a profession is protected by the constitution, it is always a 
judicial question whether any particular régulation of such right is a valid 
exercise of législative power. Tied. Llm. §§ 85, 194; Pennsylvania Railroad 
Co. V. Mayor, etc., of Jersey City, 47 N. J. Law, 286; Com. v. Robertson, 5 
Cush. 438; Austin v. Murray, 16 Pick. 121. * * » And this necessary 
limitation upon the power of tlie législature to Interfère with the fundamental 
rights of the citizen in the enaetment of police régulations was recognized by 
this court in Ex parte Sing Lee, 96 Cal. 354, 31 Pac. 245, 24 L. R. A. 195, In 
whlch case we said that the personal liberty of the citizen and his rights of 
property cannot be invaded under the disguise of a police régulation. This 
power of the courts, however, to déclare invalid what they may deem an un- 
reasonable législative régulation of a business or occupation which the citizen 
has the constitutional right to follow, although undoubted, must, from the 
nature of the power, be exercised with the utmost caution, and only when it is 
clear that the ordinance or law so declared void passes entirely beyond the 
llmits which bound the police power, and infringes upon rights secured by the 
fundamental law. The true rule upon this subject is thus expressed by the 
suprême court of the state of Missouri in the case of City of St. Louis v. 
Weber, 44 Mo. 547: 'In assumlng, however, the right to Judge of the reason- 
ableness of an exercise of corporate power, courts will not look closely into 
mère matters of judgment, where there may be a reasonable différence of 
opinion. It is not to be expected that every power will always be exercised 
with the highest discrétion, and when it Is plainly granted a clear case should 
be made to authorize an Interférence opon the ground of unreasonableness.' " 

It was held that the ordinance was unreasonable and void, and 
could not be sustained under the police power of the state. 

In the case of Health Department of City of New York v. Rector, 
etc., of Trinity Church, 145 N. Y. 32, 39 N. E. 833, the question was 
with respect to the régulations concerning the introduction of water 
into tenement houses. The décision is by Judge Peckham, now of the 
suprême court of the United States. The ordinance was sustained 
by the court, but in doing so the court declared very clearly the limita- 
tion upon the police power of the state, as foUows: 

"It has frequently been said that it is difBcult to give any exact définition 
which shall properly limlt and describe such power. It must be exercised 
subject to the provisions of both the fédéral and state constitutions, and the 
law passed In the exercise of such power must tend, In a degree that is per- 
ceptible and clear, towards the préservation of the lives, the health, the morals, 
or the welfare of the community, as those words hâve been used and construed 
in many cases heretofore dedded,"— citing a nmnber of cases. 



20 103 FEDERAL REPORTER 

lù the case of In re Smith, 146 N. Y. 68, 40 N. E. 497, 28 L. R. A. 
820, there Was involved th.© quarantinè of a house in wMch a peraon 
waa cMfged with being exposed to the smallpox. There the court 
said: J 

"I thlnk no one wlll dispute the rlght of the législature to enact sueh meas- 
ures as wlU protect ail persons from the topendiiig calamlty of a pestilence, 
and to Test in local authorities , ^uch comprehensive powers as will enable 
them to act eompetently and effectively. That those powers would be confer- 
red without regulating or controUing thelr exercise is not to be supposed, 
and the législature has not relieVed officiais frotn the responslbllity of showing 
that the exercise of thelr powers wa& justifled by the facts of the case. The 
question hère is nôt whether thé législature had the power to enact the provi- 
sions of section 24 of the health law, but whether the respondent has shown 
that a State of facts exlsted, warranting the exercise of the extraordinary 
authorlty conferred upon hlm; : Like ail enactments which may affect the 
llberty of the persan, thls one must be construed strictly, with the saving 
considération, however, that, as the législature contemplated an extraordinary 
and dangerous emergeney for the exercise of the power conferred, some latitude 
of a rèasonable discrétion is to bé allowed to the local authdrltles upon the 
facts of a Case." 

The: case of Lawton v. Steele, 152 U. g. 133, 14 Sup. Ct; 499, 38 L. 
Ed. 385, had relation to a régulation concerning the fisheries. The 
court said with respect to the police power of the state: 

"The extent and limits of what Is linown as the 'police power' hâve been a 
fruitful subject of discussion in the appellate courts of nearly every state in 
the Union. It is unlversally cpneeded to inclijde everything essentlal to the 
public feafety, health, and morais, and to Justify the destruction or abatement 
by summary proceedlngs of wliatever may be regarded as a publie nuisance. 
TJnder thls power it has been held that the state may order the destruction 
of a house falling to decay, ç>v qtherwise endapgering the lives of passers-by; 
the démolition of such as are in the path of a conflagration; the slaughter 
e,f diseased cattle; the destruction of decayed or; unwholesome food; the pro- 
hibition of wooden buildings In dties; the régulation of railways and other 
,means of public conveyance, and of interrnent in burial grounds; the restric- 
tion pf objectlohable trades to,, certain localities; the compulsory vaccination 
of children; the confinement of the insane or those afflicted with contagious 
dlseases; the restraint of vasrahts, beggàrs, and habituai drunkards; the 
è^Rpresslpn of obscène publicatipnS: and houses of ill famé; and the prohibition 
of gambling houses and places where intoxlcating llquors are sold. Beyond 
thls, however, the state may Interfère wherever the public interests demand it; 
and in thls particular a large discrétion is necessarlly vestedin the législature 
to détermine, not only what the interests of the public require, tint what meas- 
ures are necessary for the protection of such interests. Barbier y. Connolly, 
113 U. S. 27, 5 Sup. Ot. 357, 28 L. Ed. 923; Kldd v. Pearspn, 128 U. S. 1, 
9 Sup. Ot. 6, 32 L. Ed. 346. To justlf y the state in thus interppsing its author- 
lty in béhalf of the public, It, must appear— First, that the . interests of the 
public generally, as distingulàhéd from those, Pf a particillar claaS, require 
such Interférence; and, secénd,ïi:hat the mearis are réasonably necessary for 
th« accomplishment of the purpesej andnbt unduly oppressive upon individuals. 
The législature may not, under' the guise of , protecting the public interests, 
arbitrarily interfère with prlyate bu|iness, or impose unUsual,and unnecessary 
restrictions upon lawful occupations; In other words, Its defètminatlon as to 
what is a proper exercise of its( police powers is not final or cpncluslve, but is 
subject to the supervision of the courts." 

This I find to be the law as establishéd in the varions states of the 
Union, as well as by the suprême cquirt bf the United States. Thèse 
cases détermine that this is a subject for judicial inTestigation, and 
the question therefore arises as to whether or not the quarantinè es- 
tablished by the défendants in this case is rèasonable, and whether 
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it is necessary, under the circumstances of this case. As I had occa- 
sion to say in the former case (Wong Wai v. Williainson [C. C] 103 
Fed. 1), this court will, of course, uphold any reasonable régulation 
that may be imposed for the purpose of protecting the people of the 
city from the invasion of épidémie disease. In the présence of a great 
calamity, the court will go to the greatest extent, and give the widest 
discrétion, in construing the régulations that may be adopted by the 
board of health or the board of supervisors. But is the régulation in 
this case a reasonable one? Is it a proper régulation, directed to 
accomplish the purpose that appears to hâve been in view? That is 
a question for this court to détermine. 

Affidavits hâve been flled on behalf of the complainant in this 
case, — one of them by Dr. J. I. Stephen, to which I will refer. Dr. 
Stephen says: 

"I am a regular physiclan and surgeon, licensed to practlce mediclne and 
surgery in tbe state of California. I obtained my médical éducation and diplo- 
mas in London, Bngland, and in Dublin, Ireland. I hâve been in the active 
practlce of medicine and surgery for the past twenty years,— for several years, 
in London, England, where I held varions officiai positions, such as surgeon to 
the police, médical offlcer of health, parish médical offleer, and public vacei- 
nator, and for the past thirteen years in the state of California. I hâve given 
much time and study to the Uterature of the bubonic plague, and am familiar 
■with the nature, symptoms, and characteristics of said disease. * * * The 
bubonic plague is a virulent, contagions disease, and under favorable conditions 
spreads with great rapidity. Those conditions are overcrowding and unsani- 
tary surroundings. The above défendants claim to bave discovered since the 
said month of Mareh, 1900, at varying intervais, seven, eight, or nlne dead bod- 
les of Chinese whose death said défendants attribute to said bubonic plague. 
Bearing in mind the nature, symptoms, and characteristics of said disease, and 
the conditions generally prevailing in said district known as 'Chinatown,' and 
now under quarantine, it is impossible to believe that thèse persons died of 
such disease. If said disease had existed in the form and under the conditions 
claimed by said défendants, hundreds, perhaps thousands, of cases would hâve 
developed, and many deaths ensued therefrom; for I further aver that no 
proper or scientific précautions hâve been talîen by said défendants to pre- 
vent the spread of said disease. Assuming that the said deceased persons died 
of said disease, it is my opinion, and I further aver, that said défendants hâve 
proceeded from erroneous théories to still more erroneous and unscientiflc 
practices and methods of dealing with the same; for, instead of quarantiniug 
the supposedly infected rooms or houses in Whlch said deceased persons lived 
and died, and thé persons who had been brought in contact with and been 
directiy exposed to said disease, said défendants hâve quarantined, and are now 
maintaining a quarantine over, a large area of territory, and indiscriminately 
conflning therein between ten and twenty thousand people, thereby exposing, 
and they are now exposing, to the infection of the said disease said large num- 
ber of persons. Notwithstanding said lack of proper quarantining and said 
exposure of over ten to twenty thousand persons to infection during a period 
commencing in the early part of said month of March, 1900, there has not been 
found a single living case of said disease." 

I read that afQdavit for the purpose of showing the method adopted 
by the board of health for the suppressing of this so-called plague, 
namely, the quarantining of a large territory in the city of San Fran- 
cisco, — some 10 or 12 blocks, — in which there are located about 10,000 
people. It must necessarily follow that, where so many hâve been 
quarantined, the danger of the spread of the disease would not di 
minish. The purpose of quarantine and health laws and régulations 
with respect to contagious and infections diseases is directed prima- 
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rily to preventing the spread of such diseasesîampng tlie inhabitants 
of locaiities.' In thie respéet thèse laws and régulations corne ïmder 
the police poweruof the state; and may be enforced by quarantine and 
health offlcepsj in the exercise of a large discrétion, as circumstances 
may require. 3?he more densely populated the comniimity, the greater 
danger there is that lie disease -will spread, and hence the necessity 
for effectuai methtods of protection. To accomplish this purpose, per- 
sons afflicted with such diseases are confined to their own domiciles 
until they hâve so far recovered as not to be liable to communicate 
the disease to others. The same restriction is imposed upon victims 
of such diseases found traveling. The object of ail such rules and 
régulations is to conflue the disease to the smallest possible number 
of people; and hence when a vessel in a harbor, a car on a railroad, 
or a house on land, is found occupied by persons afflicted with such a 
disease, the vessel,, jthe car,, or the housg, as the case may be, is eut 
off from ail communication with the inhabitants of adjoining bouses 
or contiguouS territory, that the spread of the disease may be arrested 
at once and conflhed to the least possible territory. This is a system 
of quarantine that is well recognized in ail communities, and is pro- 
vided by the laws of the varions states and municipalities : That, 
when a contagions or infections disease breaks ont in a place, they 
quarantine the house or hdûsès first; the purpose being to restrict 
Ûxe disease to the smallest number possible, and that it may not 
spread to other people in the same locality. ït must necessarily fol- 
low that, if a large section or a large territory is quarantined, inter- 
communicatioii of the people within that territory will rather tend 
to spread the disease than to restrict it. M you place 10,000 persons 
in one territory, and confine them there, as they hâve been in prisons 
and other places, the spread of disease, of course, becomes increased, 
and the danger of such spread of disease is increased, sometimes in 
an alarming dègree, because it is the constant communication of people 
that are so restrained or imprisoned that causes the spread of the 
disease. If we-are to suppose that this bubonic plague has existed 
lu San Francisco since the 6th day of March, and that there has been 
danger of its spreading ovei? the city, the most dangerous thing that 
could hâve been done was to quarantine the whole city, as to the Chi- 
nese, as was substantially done in the first instance. The next most 
d£ûigerou8 thing to do was to quarantine any considérable portion of 
the city, and not restrict intercommunication within the quarantined 
district. The quarantined district comprises 12.blocks. It is not 
claimed that in ail the 12 blocks of the quarantined district the disease 
has béen discovered. There are, I believe, 7 or 8 blocks in which it 
is claimed that deaths hâve occurred on account of what is said to 
be this disease. In 2 or 3 blôcks it has not appeared at ail. Yet this 
quarantine has been thrown around the entire district, The people 
therein obtain their food and other supplies, and communicate freely 
with each other in ail their affairs. They are permitted to go from 
a place where it is said that the disease has appeared, freely among 
the other 10,000 people in that district. It would necessarily foUow 
that, if the disease is there, every facility has been offered by this 
species of quarantine to enlarge its sphère and increase its danger 
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and its destructive force. I need not enlarge upon thia feature of the 
case. It is set forth fuUy by tbe affidavits in the case, by tlie original 
complaint, and by the opinions of the physicians who hâve furnished 
évidence to the court, The court cannot ignore this évidence and the 
condition it describes. The court cannot but see the practical ques- 
tion that is presented to it as to the ineffectiveness of this method of 
quarantine against such a disease as this. So, upon that ground, the 
court must hold that this quarantine is not a reasonable régulation 
to accomplish the purposes sought. It is not in harmony with the de- 
clared purpose of the board of health or of the board of supervisors. 

But there is still another feature of this case that bas been called 
to the attention of the court, and that is its discriminating character; 
that is to say, it is said that this quarantine discriminâtes against the 
Ohinese population of this city, and in favor of the people of other 
races. Attention is called to the fact that, while the board of super- 
visors has quarantined a district bounded by streets, the opération of 
the quarantine is such as to run along in the rear of certain houses, 
and that certain houses are excluded, while others are included; that, 
for instance, upon Stockton street, in the block numbered from 900 
to 1,000, there are two places belonging to persons of another race, 
and thèse persons and places are excluded from this quarantine, al- 
though the Chinese similarly situated are included, and although the 
quarantine, in tenus, is imposed upon ail the persons within the 
blocks bounded by such streets. The évidence hère is clear that this 
is made to operate against the Chinese population only, and the rea- 
son given for it is that the Chinese may communicate the disease from 
eue to the other. That explanation, in the judgment of the court, is 
not sufflcient. It is, in effect, a discrimination, and it is the discrim- 
ination that has been frequently called to the attention of the fédéral 
courts where matters of this character hâve arisen with respect to 
Chinese. The case of Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ot. 
1064, 30 L. Ed. 220, arose in this state, out of the opération of an 
ordinance of this city respecting Chinese laundries. The suprême 
court in that case had been discussing cases where there were simply 
opportunities for discrimination, not an actual discrimination. The 
court points this out as not being a case where there was not merely 
opportunity for discrimination, but where there was an actual dis- 
crimination. The court says: 

"In the présent cases we are not obliged to reason from the probable to the 
actual, and pass upon the validity of the ordinances complained of, as tried 
merely by the opportunities •whlch their terms afford of uaequal and unjust 
discrimination in thelr administration; for the cases présent the ordinances in 
actual opération, and the facts shown establish an administration directed so 
excluslvely against a particular class of persons as to warrant and require 
the conclusion that, whatever may hâve been the intent of the ordinances as 
adopted, they are applied by the public authorltles charged wlth their adminis- 
tration, and thus representing the state itself, wlth a mind so unequal and 
oppressive as to amount to a practical déniai by the state of that equal protec- 
tion of the laws which Is seeured to the petitloners, as to ail other persons, by 
the broad and benign provisions of the fourteenth amendment to the constitu- 
tion of the United States. Though the law itself be falr on its face and im- 
partial in appearance, yet, if it is applied and admlnistered by public authorlty 
wlth an evll eye and an unequal hand, so as practlcally to maie unjust and 
illégal discriminations, between persons in similar çircumstancea, material 
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to thelr rigîjts, thp déniai of eaual Justice Is stlU wlthin the prohibition of the 
constitution. TÎils prlnclple of Interprétation has been sanqtioned by tliis court 
in HenderSôn v. Mayor of City of New York, 92 U. S. 259, 23 L. Ed. 543; Chy 
Lung V. ï^réèmaii, 92 V. S. 275, 23 L. Ed. 550; Ex parte Virginia, 100 U. S. 
339, 25' L. Ed. 676; Neal v. Delaware, 103 TJ. S. 370, 26 Lj Ed. 567; and Soon 
Hing T* Crowley, 118 U. S. 703, 6 Sup. Ct. 730, 28 L. Ed. 1145." 

In the case at bar, assmning that the board of supervisors had just 
grounds f«B" quarantining the district which has been described, it 
seems that the board of health, in executing the ordinance, left ont 
certain persoils, members of races other than Chinese. This is pre- 
cisely the point noticed by the suprême court of the United States, 
namely, the administration of a làw "with an evil eye and an unequal 
hand." Wherever the courts of the United States hâve found such 
an administration \of the law, although it may be, upon the face of 
the act or of the ordinance, such a ladi of discrimination as to other- 
wise justify the ordinance or tté law, still, if the court flnds that, in 
its practical opération, — in its enforcement by the statè or the munici- 
pal ity, — there is that opportunity, and that it is the purpose to enforce 
it "with an evil eye and an unequal hand," theh it is the duty of the 
court to interpose^ and to déclare the ordinance discriminating in its 
character, and void under thé constitution of the United States. 
Therefore the court must hold that this ordipance is invalid and can- 
not be maintained, that it is coiitpary to the provisions of the four- 
teenth amendment of the constitution of the United States, and that 
the board of health has no authbrity or right to enforce any ordinance 
in this city that shall discrimihate against any class of persons in 
favor of another. 

l'hère is one other feature of this case, and that ia as to whether or 
not the bubohic plague has existed in this city, and whether it does 
now exist. The Complainant çUeges in his bill of complaint that it 
does not exist ïh San Franciàeo or in. this quarantined district, and 
the bill is supported by the affldavits of a number of reputable phy- 
sicians. Dr. J. 1 Stephen says in this re^ïard: 

"I àm the regularly appointed physiclàn bf the Chinese Empire Reform 
Association, whieh' numbers sevèrâl thotisand OhlneBe résidents in the state 
of Califomia, and In the performance of my professlonal dutles hâve made fré- 
quent visits to that portion of sald city and oounty commonly known as 'China- 
town,',and.whlch la now under quarantine by ,order qf the flbove défendants, 
and am wéll acqualnted with the sanitary condition oit sald district, and with 
the people who réside thereln. I am aware of the allégation of the above 
defendàîts that bubonic plague hasr existed wlthin sald quarantined district 
since the month bf March, 1900, and am of the opinion, based upon mytoowl- 
edge of sald dlsease, and famlllarUy with sald district and the people residing 
thereln, that sâid allégation is based upon totaUy inadéquate évidence. ïhe 
sald défendants bave formed thelc diagnosls upon the alleged récognition of 
baclUl found in the tlssuea of certain deceasbd, Chinese persons, and upon 
Incomplète animal expérimentations, and hâve entirely Ignored the clinical 
hlstory of the dlsease, I further state that the post mortem appearances that 
the sald défendants daim to htfVe'f bund in their autopsies of «ald deceased per- 
sons, amd whlch sald défendants clalm to be diagnostic of the présence of sald 
dlsease, are fôiml! In many otb^ idlsieasësi, I wouM further state that the sald 
Chinese are parttcularly subject to eniargèd glam^ 'due to syphilis and; scrofula, 
and that the énlarged glands whlch are datmed to hâve been found In sald 
deceased persons a*e not due to bubonlc plaguë.bitt to the constltutional effects 
of either syphilis or scrofula. From thèse reasons, and facts hereinbefore 
stated, Idiaw the: conclusion, and therefore aver, that. sald disease bas not at 
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any time since or during the said month of March existed, and that It does 
not now exist, within said district under quarantine, or elsewhere in tlie city 
and county of San Francisco." 

Dr. E. S. Pillsbury, professer of pathology and bacteriology at the 
Collège of Physicians and Surgeons, states that he personally exam- 
ined and diagnosed ail bodies of deceased persons dying within the 
quarantined district between May 30th and June 7th, save one, and 
that he does not believe the bubonic plague now exista within the 
said district, or that it has existed there within the last four months. 
Dr, H. D'Arcy Power, employed by the Chinese Six Companies, visited 
the quarantined district during the 30th and 31st days of May and 
the Ist and 2d days of June, and saw ail the sick persons and dead 
bodies then in said district. He states that none of the cases visited 
by him was a case of bubonic plague, and that he does not believe 
at the time of his visita there was a case of bubonic plague in said 
district, nor that one has since occurred. Dr. D. A. Hodghead testi- 
âes to the same effect. Dr. George L. Fitch states that he attended 
one of the Chinese persons said by the board of health to hâve died 
of the bubonic plague, but that in his opinion the said Chinese died 
of pneumonia. Dr. Fitch states that, from his knowledge, he does 
not believe there are now any cases of bubonic plague within the dis- 
trict of Chinatown. Dr. E. C Atterbury was with him on this case, 
aaid gives the same testimony. Dr. Lydia J. Wyckofl states that she 
has practiced her profession during periods of épidémies of bubonic 
plague in other countries, and, from her knowledge of said disease, 
she is of the opinion that the cases which the board of health regard 
as having been bubonic plague were not in fact cases of true bubonic 
plague. Dr. George A. Cable testifies that he attended three of the 
cases in the quarantined district now suspicioned by the board of 
health to hâve been bubonic plague; that such cases were not, in 
his opinion, bubonic plague; and that, during the whole period of his 
practice within said district, he has never at any time seen a case re- 
eembling bubonic plague. He states it as his opinion that bubonic 
plague does not now exist, nor has it ever existed, within said China- 
town. Dr, Minnie G. Worley states that she attended the case of a Chi- 
nese girl onMayllth,who subseqnently died, and which case the board 
of health hâve declared was bubonic plague; that sihe diagnOsed the 
case as typhoid fever; that no other person, to her knowledge, has 
contracted the bubonic plague or any disease from the said case, and, 
in aiSant's opinion, the girl did not die from bubonic plague. 

The évidence of Dr. Stephen and thèse other physicians shows that, 
at most, there hâve been 11 deaths in the quarantined district which 
on autopsy hâve disclosed some of the symptoms of the bubonic 
plague. But there has been no living case under the examination of 
the physicians from which a clinical history has been obtained. and 
it does not appear that there has been any transmission of the disease 
from any of those who hâve died. From ail of which the court infers 
that the suspected cases were not contagions or infectious, or, if con- 
tagions and infectious, they were but sporadic in their nature, ?nd 
had no tendency to spread or disseminate in the city. If it were with- 
in the province of this court to détermine this issue, I think, upon 
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suclt testiuQony as that given hj thèse physicians, I should be com- 
pelled to hoM that the plàgtté dîd iiot eîXisl: and bas jiot exigtèd in 
San Francisco. But this testimony is contradicted by tbe physiciana 
of the board 6f healtk. They hâve fumishéd the testimony of repu- 
table physicians that the bubonic plague bas existed, and that the 
danger of itsdevelopment does exist. Iq the face of such testimony 
the court does not îeel authorized to render a judicial opinion as to 
whether or not the plague exists or haa existed in this city. Indeed, 
that isoneof the questions that courts, underotdinary circumstancesj 
are disposed to leave to boards of health to détermine^ n^wn such 
évidence as their prof essional! skill deems satisfactory. If they be- 
lieve, or if they hâve evenas suspicion, that thereis an infections or 
contagions disease existing within the city, it is unqnestionably the 
duty of such boards to act and protect the city against it, not to wait 
always until the matter shall be established to the satisfaction of ail 
the physicians or ail the persons who may examine into the ques- 
tion. It isthe duty of the court to leave such question to be deter- 
mined primaifily by the authbrity compétent for that purpose. So 
that in this (iasè the court does not feel at liberty to décide this ques- 
tion, although, as I hâve said, personally the évidence in this case 
seems to be sufflàent to establish the f act that the bubonic plague 
bas not existed, and does not now exist, in San Francisco. ; 

It foUows from the remarks that I hâve made that this quarantine 
cannot be continned, by reason of the fact that it is unréasonable, un- 
just, and ôppresaive, and thereiôre contrary to the laws limiting the 
police powers of the state andmunicipality in suoh inatters; and, 
second, that it is discriminating in its character, and is contrary to 
the provisions of the fourteenth amendment of the coùstitution of 
the United States. The counsel for complaiiiant will prépare an in- 
junction, which shall, however, permit the board to maintain a quar- 
antine around such places as it mày hâve reason to believe are In- 
f ected by contagions or infections diseases, but that the gênerai quar- 
antine of the whole district must not be continued, and that the 
people residing in that district, so far as they hâve been restricted or 
limited in their persons and their business, hâve that limitation and 
restraint temoved. With respect to the examination. of persons who 
hâve died, I hâve already issued a preliminary restraining order pre- 
venting the défendants from interfering with physicians attending 
upon persons claimed to be afflieted with this disease. It will resuit, 
probably, if other suspicious cases are found within San Francisco, 
in a quarantine immediately being imposed upon the proper locality 
or honse or building. In such a case the physician who has been at- 
tending the person afflieted should be permitted to continue to attend, 
and, in case of a death, such physician as may be selected by the 
Chinese association mentioned in this case shall hâve a right to at- 
tend any autopsy that may be made. But, as before indicated to 
counsel, that privilège should not be abused. There should not be 
an effort on the part of everybody, ont of curiosity ànd otherwise, to 
attend upon thèse autopsies. There should be some reasonable limit 
to such privilège. The board of health is charged with the responsi- 
bility of maintaining régulations for the protection of the health of 
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this city, and there should be no unreasonable interférence with its 
authority in matters of that kind. The board will hâve the right to 
maintain spécial quarantines in places suspected of having disease, 
and it bas the right to enforce such régulations as it may deem proper, 
in order to secure an absolute exclusion of such places from the re- 
mainder of the community. 

I am authorized to say that Judge DE HAVEN concurs in the con- 
clusions hère reached. 



CALDERHEAD v. DOWNING et al. 
(Circuit Court, D. Washington, N. D. July 16, 1900.) 

1. Rbmoval of Causes— Separable Causes op Action— Suit for RECOVERr 
UPON Stockholdehs' Liability. 

An action by tlie receiver of an Insolvent bank against numerous stock- 
holders for the recovery of an assessment made upon the several stock- 
holders for each one's pro rata share of the deficiency of funds necessary 
to discharge the obligations of the corporation involves a separable contro- 
versy within the provisions of the removal act.i 

3. Same— Pétition by Dépendants Jointly Liable. 

Where an action is prosecuted in the state court against two persons as 
co-partners they must défend together, and, if the right to remove the 
cause to the fédéral court Is lost by one of them, the other is subjected 
to the same disability. 

3. Same— Epfbcï op Appearance to Ikdividual Claim. 

Where one is sued in the same action in a state court upon an Indivldual 
liability and also as a member of a co-partnership, the appearance of such 
défendant in the state court, to contest the validity of an attachment 
afCecting his indivldual liability only, will not deprive him of the right, as a 
member of the partnership, to hâve a removal of the cause to the fédéral 
court on the ground that the action involves a separable controversy be- 
tween citizens of différent states. 

Suit in equity by the receiver of an insolvent banking corporation 
of the state of Washington against its stockholders to enforce their 
statutory liability for the obligations and debts of the corporation. 
After an attempt by one of the nonresident défendants to remove the 
case from the state court, in which it was commenced, into the United 
States circuit court, on the ground that the case involved a separable 
controversy, and an order remanding the case because the pétition for 
removal was not filed in time, the same défendant and another flied 
a second pétition and bond for removal, and caused the case to be 
docketed a second time in the United States circuit court. Heard on 
motion to remand. Motion denied. 

J. B. HoTve, for complainant. 
E. B. Albertson, for défendants. 

HANFOED, District Judge. The order to remand this case to the 
superior court of the state of Washington for King county, in which 
it was commenced, was granted for the reason that the défendant Ed- 
ward Bailey, who alone caused the case to be first docketed in thia 

1 Separable eontroversies as ground for removal, see notes to Robblns v. Ellen- 
bogen, 18 C. 0. A. 86, and Mecke v. Minerai Co., 35 C, C. A. 155. 



28 103 FEDERAL îèBPOETBR. 

court, had, prevîous to the time of flling Us pétition and bond in the 
State court, lost Ms right of removal by lapse of time. A new trans- 
cript of the record àas been filed, and the case bas been docketed 
hère a- second time at the instance of the same Edward Bailey and 
William Hammond, who are made défendants in the case as co-part- 
ners under the flrm name of Hammond & Bailey. The complainant 
moves again to remand the case on the ground that this court bas no 
jurisdiction. 

Tbe material facts to be considered are as follows: The complain- 
ant sues as receiver of a local banking corporation, acting as such re- 
ceiver under an appointment made by the superior court of the state 
of Washington for King county. The bill of complaint avers that said 
superior court, in due conformity to the constitution and laws of the 
state of Washington, ascertained and adjudged that, after exbausting 
ail the assets and resources of said banking corporation other than the 
statutory liability of its stockholders, there remains a large deflciency 
of funds required to discharge the obligations and debts of the cor- 
poration, and thereupon ordered an asaessment to be made upon each 
stockholder of his pro rata share of such déficit. This suit in equity 
was thereupon commenced by the receiver against ail of the stockhold- 
ers who bave failed to pay their assessments, and the bill spécifies 
the amount of assessment due and coUectible from each défendant. 
The défendant Edward Bailey is charged individually with a particular 
amount as his share of liability for and on account of stock in the cor- 
poration held by him. The défendants Edward Bailey and William 
Hammond are alleged to be co-partners under the flrm name of Ham- 
mond & Bailey, and said flrm is also charged with liability for a speci- 
fied amount for and on account of stock in the corporation held by said 
flrm. The défendants Edward Bailey and William Hammond are 
both citizens of the state of Pennsylvania, and nonresidents of the 
state of Washington. The record shows that said défendants bave not 
been personally served with process requiring thèm to défend the 
case, and they bave not entered any appearance in the case, except 
specially for the purpose of disputing the jurisdiction of the state 
court to bave cOgnizance Of any proceediiigs against tbem, and to 
secure the remoyal of the case into this court. By service of a writ of 
gamishment certain shares of stock of a bhilding corporation owned 
by the défendant Edward Bailey bave been subjectèd to a lien for 
tbe amount of ahy judgment which may be rendered against him for 
and on account of his alleged individual liability, and Service of a sum- 
mons agaihst several nohrfesident défendants, including Edward 
Bailey and Hammond, bas been made or attempted by publication in 
a newspaper. The superior court, by denying a motion filed in behalf 
of the défendant Edward Bailey to quash the summons' and the serv- 
ice thereof as to him, bas decided in effect that the service of said writ 
of^ garnishmént and the publication aforesaid constitute valid and suf- 
ficient service of jurisdictîoûal process to bring said défendant within 
the jurisdiction of the courte and this court followed tbat décision in 
holding that tbe flrst attempt to remove tbe cause into this court by 
said défendant was top late. The record shows that the défendant 
took an exception to the ruling of the superior court in denying said 



CALDERHEAD V. DOWNING. 



29 



motion to quash the process, and that in the subséquent proceedings 
said défendant bas continued to protest against the jurisdietion of the 
court. The first motion to remand was granted by this court on the 
5th day of February, 1900. On the ISth day of the same month the 
second pétition and bond for removal was presented to a judge of the 
superior court, and simultaneously therewith the petitioners filed a 
motion to quash the summons and the service thereof by publication. 
On the 17th of February the superior court eutered an order denying 
the pétition for removal. On the 27th of February the défendant 
Bailey flled in the superior court a demurrer to the bill of complaint, 
but the record shows that he had taken no steps to défend the action 
on the merits, or to place himself in an attitude inconsistent with his 
right to dispute the jurisdietion of the court until after the présenta- 
tion to the superior court of the pétition and bond for removal, pur- 
suant to which the défendants Hammond «& Bailey are now claiming 
that the case was in fact removed into this court; so that subséquent 
proceedings in the state court hâve no effect upon the questions to be 
coneidered by this court. 

The liability of each stockholder in an insolvent corporation is so 
far distinct and several that in any form of proceeding, whether 
against ail in one suit or by separate proceedings against each, it is 
necessary for the court to render judgment against each for a spécifie 
amount, and the judgment against each stockholder can only be en- 
forced by a separate exécution. Therefore it is plain that the case in- 
volves a separable controversy between the défendants Hammond & 
Bailey and the plaintifif, which can be fully and finally determined 
without in any way affecting the rights of other défendants. The 
separable controversy does not arise from any separate or independent 
défense pleaded by thèse défendants, but it appears by the bill of com- 
plaint that the case is one which can be divided into parts; in other 
words, there is a separate and distinct cause of action stated against 
each of the stockholders, which might be the subject of a separate and 
independent action, and the case is removable by thèse petitioners 
under the provisions of the removal statute. 

The question whether the right of removal bas been lost by pro- 
ceedings prior to the filing by thèse défendants of their pétition and 
bond for removal is somewhat perplexing. The suit against the de- 
fendants Hammond & Bailey is founded upon a joint liability. Thev 
must défend together, and, being placed in this position, if, by expira- 
tion of time, Bailey has lost his right of removal, Hammond is sub3eci 
ed to the same disability. 18 Enc. PI. & Frac. 29-3; Fletcher v. Ham 
let, 116 U. S. 408, 6 Sup. Ct. 426, 29 L. Ed. 679. Prior to joining with 
Hammond in flling the pétition and bond under which the case is now 
to be considered, the défendant Bailey appears to hâve acted for him- 
self alone, contesting, as he had a right to do, the proceedings affecting 
his stock in the building corporation. When property within the jurib- 
diction of a court is levied upon in an action against a nonresident de- 
fendant not personally served with jurisdictional process, the couit 
acquires jurisdietion to deal with the property, but does not acquire 
jurisdietion of the person of the défendant, so as to render a judgment 
to be enforced otherwise than by dealing with the atlached property. 
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An attachment suit witliQut service of process upon tke défendant, or 
a voluatary appearance by him, is in tlje nature of a proceeding in rem, 
though not strictly so; but, if the défendant entera a voluntary appear- 
ance, the case becomes mainly a suit in personam, with the added inci- 
dent that the property attached may be held as security for any de- 
mand wliich may be established against the défendant by the ûnal 
judgment of the court. 3 Am. .Se Eng. Enc. Law (2d Ed.) 185. The 
rules applicable to the case above stat^ would require me to hold that 
the défendant Bailey had lost his right to remove the case into this 
court by lapse of time if he had entered a gênerai appearance, or taken 
any step which would change the proceeding from a suit in rem to an 
action against him in personam; but, as the facts appear by the rec- 
ord, the process of the state court is effective only to give that court 
authority to subject Bailey's stock in the building corporation to sale 
for the amount of his individual liability as a stockholder of the bank- 
ing corporation. There has been no attachment of any property for 
the debt of Hammond & Bailey, and the court has not acquired juris- 
diction to enforce their joint liability, either by the service of any pro- 
cess, or by the voluntaiy appearance of said défendants, or either of 
them. In his dual relationship to the case the défendant Bailey has 
rights which are as separable and distinct as if in fact the Edward 
Bailey sued as an individual stockholder in the banking corporation, 
and whose property is affected by the writ of garnishment, were an en- 
tirely différent person from the Edward Bailey sued as a member of 
the firm of Hammond & Bailey. The flnn of Hammond & Bailey waa 
not disturbed by the garnishment proceedings, and Mr. Bailey, in con- 
testing the proceedings affecting his property, levied upon for his in- 
dividual debt, did not act for the firm, nor for himself as a member of 
that firm. A défendant has the right to remove a case from a state 
court into a United States circuit court, and require the United States 
circuit coi^rt to décide questions as to the validity of service upon him 
of the jurisdictional process issued out of the court of original juris- 
diction. 18 Enc. PI. & Prac. 358, 359; Goldey v. Morning News, 
156 U. S. 518-526, 15 Sup. Ct. 559, 39 L. Ed. 517; Railway Co, v. 
Brow, 164 U. S. 271-280, 17 Sup. Ct. 126, 41 L. Ed. 431; Cooper v. 
Newell, 173 U. S. 555, 19 Sup. Ot. 506, 43 L. Ed. 808. 

The law relating to the removal of causes into United States cir- 
cuit courts is in its application to particular cases often complex 
and difflcult to reconcUe with principles of good practice, and thia 
case présents the anomaly of a case being removed from the court in 
which it was commenced into a fédéral court on the ground of a sepa< 
rable controversy, and upon assuming jurisdiction the court is obliged 
to deny that it has any jurisdiction of the separable controversy, for 
the reason that the particular défendants invoking its jurisdiction 
hâve not been and cannot be brought within the jurisdiction either of 
the court of original jurisdiction or the fédéral court; and, after call- 
ing a hait in the proceedings against the particular défendants re- 
sponsible for the removal of the case, the court must proceed to ad- 
judge as to the rights of other parties, neither of whom has ever 
voluntarily submitted to its jurisdiction, or else the cause must be 
remanded for lyant of jurisdiction. However, the court has no right 
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to make an evasive décision to avoid unhappy conséquences. Since 
the law as it has been expounded by the suprême court gives to thèse 
nonresident défendants the right to require this court to détermine 
for them the question as to the validity of the jurisdictional process 
against them, the court must assume the responsibihty of deciding 
that question. Motion dehied. 



SOUTHERN BELL TELEPHONE & TELEGRAPH CO. v. CITT OF 

EICHMOND. 

(Circuit Court of Appeals, Fourth Circuit. July 9, 1900.) 

No. 361. 

1. FedebaIi Courts— Scope of Powers— Determinino Vaijdity dp Citt 
Oedinances. 

Where no fédéral question is Involved, It is hardly wlthin the province of 
a fédéral court to déclare void a municipal ordinance, passed under a gên- 
erai grant of power from the législature, on the ground that its provisions 
are unreasonable, and therefore In excess of the powers to be Inf erred from 
the grant. 

S. Téléphones— Right to Use op Stueets— Consent op City. 

The statute of Virginia (Code 1887, §§ 1287-1290) authorizes telegraph 
and téléphone companies to construct, maintain, and operate their lines 
along any state or county roads or worksi, and over the waters of the 
State, and along and parallel to any of the railroads of the state, "provided 
the ordinary use of such roads, worlss, railroads and waters be not thereby 
obstructed; and along or over the streets of any city or town with the 
consent of the council thereof." Held, that as such statute does not define 
the conditions on whieh streets In citles and towns may be occupied, and 
requires the consent of the councils, not only to the construction, but also 
to the maintenance and opération, of telegraph and téléphone lines thereon, 
It delegates to such councils the power to attach conditions to their consent, 
especially In case of a clty whose charter gives its council gênerai author- 
ity over the streets, and provides that no company sball occupy any street 
without its consent, and that a provision, in an ordinance of such city grant- 
ing the right to a téléphone company to use certain streets, reserving to 
the council the right of repeal, was valid, and, on the acceptance of the 
grant, became a condition blndlng on the company. 

8. Same— Acceptance op Ordinance— Conditions. 

A téléphone company which without objection accepts and acts upon a 
consent glven by a city council to use the streets of the city under certain 
conditions is bound by such conditions, even though the council was not 
authorized under the statute to exact them, but was empowered only to 
give or refuse Its unconditional consent, leaving the rights of the company, 
in case consent was glven, to be determlned by the statute. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

This case cornes up on appeal from a decree of the circuit court of the 
TJnited States for the Eastern district of Virginia. 98 Fed. 671. The bill 
was filed by the Southern Bell Téléphone & Telegraph Company for the pur- 
pose of securing an Injunction against the city of Richmond, in thèse words: 
"That sald clty, and ail others, Its agents and employés, may be restrained 
and enjoined from removing or interfering with its pôles and'wires in said 
city, and from interfering with the right of your orator to use said pôles and 
wires, and that ail proeeedings by said city or its agents, and ail others, to 
prevent your orator from continuing, renewing, repairing, and extending its 
Unes, wlres, and pôles in, along, and over the streets and alleys of the said 
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clty; and to Infllçt fl;^es and penaltleg on yoprorator for so dolng, may be 
restralned and en^inëd; that the right bf tôni oratof to usé sald pôles and 
wiree, and to càrtj? oa Iti saîd busineàè àlong and over the sti-eets of the 
sald dtyi be declaredi anddeflned; that thé ordinance of the sSld clty of the 
lith of pecember, J884i and of the lOth ot- September, 18815, so far as they un- 
dertake to prevent your oifator from malqtaining and uslng Its Unes, pôles, 
and wlres oVer ànd along tlie streets and alleys df the clty of Richmond, from 
repalring, renewing, and extendlng Its sald pôles, wlres. Unes, -and routes as its 
business may requlre, may be declared null and vold; that your orator may 
hâve such other, further, gênerai, and complète relief as may be agreeable 
to equlty and the nature of Its case." The bill claimed that the complainant 
had entered upon and had seeured the use of the streets and alleys of the 
clty of Richmond for Its pôles and wlres, under the authorlty of the act of 
congress July 24, 1866 (14 Stat. 221, o. 230), and that under thls act It was and 
Is entitled to malntaln and pperate Its Unes through and over the streets and 
alleys of the clty of Richmond, without regard to the consent of the said 
city. The act of 1866 appUes to telegraph companies, and the complainant 
claimed the privilèges thereunder because a téléphone company was embraced 
and Included in the term "telegraph company." This contention was sus- 
tained by the circuit court, whlch, without passlng upon the rlghts claimed 
by the complainant company under the laws of Virginia and the ordinances 
of the clty of Richmond, adjudged that the complainant company had, In ac- 
cordance with the terms and provisions, and under the protection of the act 
of congress of the United States approved July 24, 1866, which is an author- 
lty paramount and superior to any state or city ordinance In conflict there- 
wlth, the Tight to construct, malntaln, and operate Its Une over and along the 
streets and alleys of the clty of Richmond* TJpon this ground the injunction 
prayed for was granted. The case then came up by appeal, with assignments 
of error, Into thls court, whereupon thls court, cdncurrlng with the circuit 
court In the opinion that the: complainant company was entitled to the privi- 
lèges and was under the protection of ia>e act of congress of 1866, after modi- 
fylng the decree In certain particulars,f4iiaDt necessary to be mentloned now, 
conflrmed Its conclusion and sustained the Injunction. The cause was re- 
moved by certlorari into the suprême court of the United States. That 
court reversed the conclusion reached by this court, declaring that the com- 
plainant company, being a téléphone conjpany, dld not corne withln the pro- 
visions of the act of 1866, whlch granted privilèges and protection to telegraph 
companies, because téléphone companies were in no sensé telegraph com- 
panies. The opinion flled by the suprême court ends thus: "What rights the 
appellee [the Southern Bell Téléphone Company] had or bas under the laws 
of Virginia and the ordinances of the clty of Richmond -is a question which 
the circuit court did not décide, but expréssly waived. It is appropriate that 
that question should be flrst considered and determined by the court of orig- 
inal jurisdiction." 174 U. S. 778, 19 Sup. Ct. 784, 43 L. Ed. 1169. The dé- 
crétai order Is as follows: "The cause Is remanded, with directions for such 
fùrther proceedings In the circuit court as may be in couformity with this 
opinion and consistent wltb law." Id. The opinion of : this court, while ad- 
judging that the complainant company had ail the privilèges and protection 
granted by the act of 1866, had also adjudged that such rights and privilèges 
were to be enjoyed in subordination to public use and priyate rights, and sub- 
ject to any lawful exercise of the police power belonging to the state or one 
of its municipalities. This was approved and afflrmed by the suprême court 
In its opinion. The cause, having been remanded, was heard in the circuit 
court That court held that, under the laws of Virginia and the ordinances of 
the city of Richmond, the Southern Bell Téléphone & Telegraph Company has 
no right to use the streets of that city. For this reason it denied the relief 
asked, dissolved the Injunction theretôfore granted, and dismissed the bill. 
Leave to appeal was granted upon assignments of errof, and the cause is hère 
upon thèse. 

A. L. Holladay and Hill Carter (George H, Fearons, on the brief), 
for appellant. 
Henry R. Pollard, City Atty., for appellee. 
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Before SIMONTON, Circuit Judge, and BEAWLEY, and PUK- 
NELL, District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). The 
question before this court is that sent down by the suprême court to 
the circuit court: What rights hâve or had the Southern Bell Télé- 
phone & Telegraph Company, under the laws of Virginia and the ordi- 
nances of the city of Riclmiond, to construct, maintain, and operate 
its lines in the streets and aUeys of that city? The statute law of the 
State of Virginia in relation to telegraph and téléphone companies is 
found in chapter 54 of the Code of 1887 (sections 1287, 1288, 1289, 
1290). Section 1287 is as follows: 

"Right of Telegraph and Téléphone Companies to Construct and Operate 
lilnes. Every telegraph and every téléphone company ineorporated by this or 
any other state, or by the United States, may construct, maintain and operate 
its line along any of the state or county roads or works and over the waters 
of the state, and along and parallel to any of the railroads of the state, pro- 
vided the ordinary use of such roads, works, railroads and waters be not 
thereby obstructed; and along or over the streets of any city or town wfth 
the consent of the cotmcil thereof." 

It may be noted in passing that when the législature is granting 
the use of any of the state or county roads or works, and over the 
waters of the state, and along or parallel to its railroads, it states the 
conditions in full. When the législature cornes to the use of streets 
of a city or town, it refers thèse conditions to the council of such city 
or towuv Section 1288 provides for contracts for rights of way. 
Section 1289 provides, when compensation cannot be agreed on, how 
ascertained; what title the company acquires. Section 1290 provides 
as follows: 

"Right of Repeal by General Assembly. The three preceding sections shall 
be subject to repeal, altération or modification, and the rights and privilèges 
acquired thereunder shall be subject to revocation or modification by the gên- 
erai assembly, at its pleasure." 

Sections 1291, 1292, 1293, and 1294 relate to the transaction of the 
business of telegraph and téléphone companies after their lines are up. 
Section 7 of the charter of the city of Richmond is as follows: 

"To close or extend, widen or narrow, lay out and graduate, pave, and 
otherwise improve streets and public alleys in the city, and hâve them prop- 
erly lighted and kept in good order; and they shall hâve over any street or 
alley in the city, which has been or may be ceded to the city, like authority 
as over other streets or alleys. They may bulld bridges in, and culverts under, 
sald streets; and may prevent or remove any structure, obstruction or en- 
croachment over or under, or in a street or alley, or any sidewalk thereof, and 
may hâve shade trees planted along the said streets; and no company shall 
occupy with its works the streets of the city without the consent of the coun- 
cil." Laws 1869-70, p. 124. 

The Southern Bell Téléphone & Telegraph Company is a corporation 
of the state of New York. On 26th June, 1884, the city council of 
Richmond passed the following ordinance: 

"Granting the right of way throughout the city to the Southern Bell Télé- 
phone and Telegraph Company. 

"Section 1. Permission is hereby granted the Southern Bell Téléphone and 
Telegraph Company to erect pôles and run suitable wires thereon for the pur- 
pose of téléphonie communication throughout the city of Richmond, on the 
103 F.— 3 
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public stteets thereof, on such routes 'as maybespecifled and agreed on by a 
resolution or resolutions of the committee on streets, from tlme to tlme, and 
upon the conditions and under the provisions of this ordinance. 

"%c. ?. On any route conçeded by the committee on streets, and accepted 
by the Company, the said èon^ny shàll, undèi? the direction of the eity en- 
glneer, so place its pôles and wlres as to aUowfor the use of the sald pôles 
by lie flre alarm and police telegraph, ta ail cases givlng the choice of posi- 
tion to tbeîclty's wlres, wherever It shall be deen^ed advlsable by the coun- 
ell or the pfoper committee tb extend the flre àlarm and police telegraph ovér 
such rbute. 

"Sec. 3. ^The téléphone company to f Umlsh tdephone exchange serrlee to the 
City at a spécial réduction of ten dollars per annum for each municipal station. 

"Sec. 4. No shade trees shall be dlsturbed. eut or damaged by the said 
company in the proseeution of the worli hereby authorized wlthout the per- 
mission of the City engineer and consent bf tïe bwners of property in front 
of whlch Such trees may stand, flrst had and obtained; and ail work author- 
ized by this ordinance shall be, In erery respect, subject to the clty engineer's 
supervision and control. ' 

"Sec. 5. This ordinance may at any tlme be repealed by the council of the 
clty of Klehmond; such repeal to take effect twelve months after the ordi- 
nance or résolution repealing It becomes A law." 

And on 14th December, 18&4, that ordinance was repealed, as fol- 
lows: 

"Eepeallng an ordinance apprbved June 26, 1884, conceming the Southern 
Bell Téléphone and Telegraph Company. ' 

"Bé It ordalned by the coiincll iof the clty of Klehmond, that the ordinance 
approved June 26, 1884, grantiijg the right of ^ay throi^hout the clty to the 
Southern Bell Téléphone and ïelegraph Company be, and the same is hereby, 
repealed; that, in accordance TWth the flfth section of sald ordinance, ail 
privilèges and rights granted by Sald ordinance shall cease and be determined 
at thé expiration of twelve montha from the approval of this ordinance by the 
mayor." ■!■;.': 

The appellants contend: That ail their rights axe derived from the 
législative enactment. That they hâve no right to use the roads, etc., 
of thè State, and the streets of the cities and towns, except by reason, 
pi-imarily, of that enactment. That the consent of the couneil of the 
municipality must be had before the right to use the streets which is 
granted by the act ôf assembly can bè exercised.. But, such consent 
having been obtained, the right to use the streets is referred to the 
act of assembly, and nOt to the ordinance. So that the législature 
reserved to itsèlf the right to repeal, alter, and modify section 1287 
and succeeding sections, and to revoke and mtidify tiie rights and 
privilèges acquired thereunder. The rights and privilèges of the com- 
plainant company, including '■ that of constructing, mamtaining, and 
operating their lines on the streets of Eichmond, having been acquired 
under the act of assembly, cannot be revoked or modifled except by 
the action of the gênerai assembly j this right having been expressly 
reserved by it. This being so, the attempt of the city council, in the 
ordinance of 1884, to reserve to itself the right' to repeal that ordi- 
nance and withdraw the privilèges granted thereunder, is ultra vires 
and void. 

The learning of the counsel for the appellant has brought to the 
attention of thè court four décisions in cases of this character in 
courts of last resort in Pennsylvania, Connecticut, New Jersey, and 
Maryland. In Appeal of City of Rttsburg, 115 Pa. St. 4, 7 Atl. 778, 
an act of assembly gave the right to a corporation to enter upon any 
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public lane, street, alley, or higliway for the purpose of laying down 
pipes, altering, inspecting, and repairing the same, in such yvaj as to 
do as little damage as possible to the highway, and to impair as little 
as possible the free use thereof, and subject to such régulations as the 
councils of cities should by ordinance adopt. Another section of the 
act provided that new companies should not enter upon or lay down 
pipes in any streets, etc., of any borough or city, without thfe assent of 
the councils thereof, duly passed and approved. It was held that, 
inasmuch as the act of assembly gave detailed instructions as to the 
use of thèse pipes, the only thing the councils could do was to assent 
or dissent to the entry of a company on its streets, and that it must 
give such assent without conditions onerous in themselves and tending 
to defeat the benevolent purposes of the act, and that, having once 
assented, they could not revoke the consent. 

In State v. Mayor, etc., of City of Jersey City (N. J. Sup.) 8 Atl. 
123, the act of the législature of New Jersey provided: 

"That any telegraph company organized by virtue of this act [a gênerai 
act] shall hâve full power to use the public roads and highways in the state 
on the line of their route for the purposes of erecting posts or pôles on the 
same to suspend wires and other fixtures, upon first ohtaining the consent in 
writing of the owner of the soil: provided, hovrever, no posts or pôles shall 
be erected on any street of an incorporated city or town without first obtain- 
ing from the incorporated city or town a désignation of the streets in which 
the same shall be placed and the manner of placing the same." 

In accordance with this act, Jersey City, on the application of the 
Hudson Téléphone Company, designated certain streets in that city in 
which its pôles could be placed, and the manner of placing the same. 
The company complied with the désignation, and proceeded to place, 
and had placed, many pôles in the streets designated. The city coun- 
cil then repealed the ordinance granting the permission. The court 
held that this repeal was ineffective; the company, under the act, hav- 
ing obtained a vested right, of which it could not be stripped by the 
ordinance. 

In Mayor, etc., of Baltimore v. Kadecke, 49 Md. 217, thèse were the 
facts: In 1866 Radecke applied to the city council for permission to 
erect and use on his premisea a steam engine for the purpose of his 
business. This application was granted by the passage of a resolution 
containing a provision, in accordance with a city ordinance on the sub- 
ject, that the engine was to be removed after six montha' notice to 
that effect from the mayor. Radecke erected his engine and used it 
until some time in 1873. He then received a notice to remove it. He 
refused to do so, and suit was entered for the fine in such case provid- 
ed. The court held that ample power had been given to the city coun- 
cil to legislate upon the subject of the érection and use of steam en- 
glues in the city; that, as to the necessity for municipal législation 
on this subject, the mayor and city council are the exclusive judges, 
while the means and manner of enforcing such législation are commit- 
ted to their sound discrétion; that this discrétion, though broad, is 
not absolutely and in ail cases beyond judicial control, for there may 
be a case in which an ordinance passed under a grant of power like 
this is so clearly unreasonable, so arbitrary, oppressive, or partial, as 
to raise the presumption that the législature never intended to conf er 
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the power to pass it, and to justify the courts in interposing and set- 
tibg it âside as a plain abuse of authority; that the ordinance in ques- 
tion, requiring the removal of steam engines after notice from the 
mayor, did not prescribe régulations for their construction, location, 
or use, but committed to the unrestrained will of a single public officer 
a power over the use of steam within the limits of Baltimore practi- 
cally absolute, so that he may prohibit it altogether; that this power 
may be exercised from enmity or préjudice, from partisan zeal or 
animosity, from favoritism, and other improper motives, easy of con- 
cealment and diflcult of détection, hardly falls within the domain of 
law, and is void. 

Southport T. Ogden, 23 Conn. 128, held that, when an act of as- 
sembly forbade the taking of oysters during certain months of the year 
in any of the waters of the state, a municipal ordinance forbidding the 
taking of Oysters within the bounds of the municipality for certain 
months within the prescribed period, but for fewer months, is null 
and void, as in conflict with the act of assembly, and as making a party 
liable for two prosecutions for the same act. 

It will be observed that in the Pittsburg Case the législature dealt 
directly with the company, and prescribed its duties. But a single 
act was requîred from the municipal corporations. That was to con- 
sent or refuse. By consenting they admitted the company into their 
streets, and thenceforward they were under the provisions set out at 
large in the act of assembly. In the New Jersey case, also, but a 
single act was required of the city council, — the sélection and désigna- 
tion of thè streets in which, under the act of the législature, the com- 
pany set up its pôles, stning its wires, and conducted its business. 
This the city council did do. Thenceforward the téléphone company 
proceeded under the act 6f the législature, and actually put up its 
pôles. It was too late for the city council to recède. The Connecticut 
case bas but a remote bearihg on the case at bar. To say that there 
is a conflict between the state législature and the city ordinance would 
be begging the question. The Maryland case wUl be commented upon 
hereafter. 

It becomes necessary to inquire^ whât are the rights and privilèges 
acquired by the Southern Bell Téléphone & Telegraph Company under 
this act of the gênerai assembly of Virginia? It has the right to con- 
struct, maintain, and operate its line âlong any of the state or county 
roads or works, and over the waters of the state, and along and paral- 
lel to any of the raiWoads of the staté, upon one condition only; and 
that is that the ordinary use of suéh roads, works, railroads, and 
waters be not obstructed. Thus the exercise of the police power ia 
expressly reserved. And it has the right to construct, maintain, and 
operate its line along or over the streets of any city or town upon one 
condition only, — that this right be exePcised with the consent of the 
council thereof. So the entire exercise of the police power is dele- 
gated to the municipality, The consent of the council is an indis- 
pensable condition, as well to the construction as to the maintenance 
and the opération of the line. Thèse words, "maintain and operate," 
include a séries of continuons acts,^-the constant and daily use, the 
keeping up of the efflciency, of the line. To ail thèse the consent of 
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the council is necessary, and must always be given. Had the act of 
assembly simply required the consent of the council to the construc- 
tion of the line, perhaps, the consent once having been given, the Une 
could then hâve been maintained and operated under the act, subject 
only to the police power. But the condition reqiiires the consent 
of the council, not only to the act of construction, but to the con- 
tinuons and continuing acts of maintaining and operating the line. 
î^or is this inconsistent with prior législative action. The charter 
of Kichmond, for instance, had placed its streets and alleys under the 
sole control, régulation, and disposition of its city council. The légis- 
lature could not, without repealing this clause of its charter, hâve dis- 
posed of the use of the streets and alleys without its consent. It is 
true that the législature, under section 1290, could hâve repealed, 
altered, or modified ail the provisions relating to telegraph and télé- 
phone companies, and could hâve revoked or modified the rights and 
privilèges acquired by them, and, it may be, can authorize the use o(f 
the streets and alleys without the consent of the council, although this 
would be an enlargement of the privilèges of thèse companies, and not 
a modification. This word, properly, is to qualify or restrict. But 
to do this the gênerai assembly must not only repeal, alter, or amend 
this act, but also the charter of the city. Nor can it be said that a télé- 
phone Company owes its right to construct, maintain, and operate ita 
lines, within the limits of a municipality, solely to the action of the 
gênerai assembly. The condition précèdent to its use of the streets 
and alleys of the municipality is the consent of the council. Without 
this consent it can do nothing. And the most reasonable construc- 
tion is that, eo far as the use of the streets and alleys is concerned, 
the législature has delegated to the council the sole right of bestowing 
the right and privilège upon the company. When the company uses 
thèse streets and alleys, it does so, not because the gênerai assembly 
authorized it, but because the council has consented to it. Without 
such consent, it can set up no authority under the act. The distinction 
between the cases quoted above and that before the court lies just 
hère. In those cases but one thing was to be consented to by the 
municipality, — the laying of the pipes in the streets of Pittsburg; the 
désignation of such streets for the érection of the pôles in Jersey City. 
When consent for this was given, the condition of the act of assembly 
was fulfllled. In the case before the court the city council must 
consent not only to the construction, but to the maintenance and to 
the opération of the line, — a consent to the inception, the opération, 
the continuous existence of the line. The case of Mayor, etc., of 
Baltimore v. Radecke, 49 Md. 217, is very nearly on ail fours with the 
case before the court. There the ordinanee distinctly notified Eadecke 
that he erected and kept up his steam engine subject to the right of 
the mayor to revoke the privilège. The court (a state court), con- 
struing an ordinanee passed under the supposed authority of the légis- 
lature, declared the ordinanee unreasonable and void. A state court 
may, perhaps, hâve the power to do this. We doubt rery much if thia 
lies within the province of a fédéral court. The construction of the 
ordinanee in question hère involves no fédéral question. Its validity 
is not attacked as répugnant to the construction or application of the 
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constitution of the United States. It would be a grave stretch. of 
authority in a fédéral court to ait in judgnient upon and criticise th.e 
motiTes of a body establislied purely for local goTemment. 

When the Southern Bell Téléphone & Telegraph Company applied 
to the city council of Eichmond for its consent to the construction, 
maintenance, and opération of its line in the streets and alleys of that 
city, the ordinance of 1884 was passed. This ordinance gave the con- 
sent desired, and expressed the terms on which such consent was 
granted. It is in âve sections, and each section spécifies the condi- 
tions on which the consent is giyen. Thèse conditions were accepted 
by the téléphone company in the most direct and satisfactory way. 
The company acted upon them, and under the ordinance constructed, 
maintained, and operated its line. No question is made as to the first 
four conditions. The flfth is in thèse words: "This ordinance may 
at any time be repealed by the council of the city of Eichmond." 
Then are added words which are clearly a concession to the company: 
"Such repeal to take eflfect twelve months after the ordinance or reso- 
lution repealing it becomes a law." Under the act of the gênerai as- 
sembly, the council could consent or refuse. It states to the company 
the terms on which it will give its consent. Thèse terms were accept- 
ed by the company, and the ordinance discloses the contract between 
them. If the terms were distasteful to the company, it could hâve re- 
fused them, or, at the least, protested against them. It is contended 
that under the act of the législature the city council could give only a 
categorical answer to the request for its consent, "Yes" or "No," with- 
out terms or conditions. But as the act itself expressed no régula- 
tions to be observed by a telegraph or téléphone company in its use 
of the streets or alleys of a municipality, although it had done this as 
to the use of county and state roads, etc., clearly in referring such a 
company to a municipal council, it was intended that the council could 
state the proper measures for protecting the streets, alleys, and the 
public. Especially is this so when the consent must be obtained, 
not only to construct, but to maintain and operate, the lines. Again, 
it is contended that under the provisions of the act of assembly the 
city council of Richmond had authority only to consent or refuse 
permission to the Southern Bell Téléphone & Telegraph Company to 
construct, maintain, and operate its Une in that city, and that such 
consent or refusai must hâve been given without any qualification or 
condition, whatever. It must hâve been a categorical "Yes" or "No." 
But the city council did in fact express conditions and qualifications 
in giving its consent. It may safely be assumed that, without such 
qualifications and conditions, consent would not hâve been given; 
that they were the reasons and motive cause for the consent. Then, 
if the city council could not hâve given — had no authority to give — 
a conditional or qualified consent, its attempt to consent was unau- 
thorized, ultra vires, and void, and in fact it never has consented in 
the only way in which complainants maintain it could consent. From 
this point of view, the condition précèdent of the act of the gênerai 
assembly has not been performed. In order to maintain and operate 
its line in Richmond, the téléphone company is without the consent 
of the council, and must obtain it. We see no error in the judgment 
of the circuit court. Its decree is affirmed. 
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UAXIM-NORDENFELT GTJNS & AMMUNITION CO., lilmlted, et «L, 
V. COLT'S PATENT FIREAEMS MFG. GO. 

(Circuit Court, D. Connectlcut July 5, 1900.) 

No. 940. 

EquiTT— Taking TasTiMONT— Objections to Bvidencb. 

A fédéral court wlll net pass upon questions of the relevancy Ot 
materiaiity of évidence during tlie examlnation of a witness before an 
examiner on a motion to compei an answer, but tiie proper practlce is 
for the answer to be taken, and ineorporated In tlie record, together 
witli tlie objection ttaereto, wbicti wiU be reserred for anal bearûig. 

In Equity. 

Simon Sterne, for complainants. 

W. A. Kedding, for défendant. 

TOWNSEND, District Judge. On motion to compei witness for 
défendant to answer the following question on cross-examination, 
namely: 

"X-Q. 246. Please point out which of thèse prior patents and publications, 
If any, exhibit, in your opinion, the structure which you flnd set forth in claim 
10 of Maxim patent. No. 459,828?" 

Counsel for défendant objecta to said question as irrelevant and 
immaterial, and as not proper cross-examination. It is not the prac- 
tice in this circuit, so far as is known to this court, to pass upon 
questions of this character in the course of the examination of the 
witness. The usual procédure is for the witness to answer the ques- 
tion, and to hâve such answer preserved, and to hâve the question 
of the relevancy thereof reserved for final hearing. In Blease v. 
Garlington, 92 U. S. 1, 23 L. Ed. 521, the court held that, while the 
examiner could not décide objections to testimony, he must take down 
the whole examination in writing and note ail exceptions. In Apple- 
ton V. Ecaubert (0. C.) 45 Fed. 281, Judge Lacombe, in passing on a 
motion similar to that made in this case, says that no authority for 
Buch practice is shown, and that Blease v. Garlington condemns it. 
And in Fayerweather v. Ritch, 89 Fed. 529, Judge Lacombe held that, 
even if the circuit court, on such a motion, should deem certain testi- 
mony irrelevant, it should yet be ineorporated in the record. In view 
of thèse décisions and the settled practice the witness should answer 
the question, and his answer and the objections should be noted by 
the examiner. This ruling is not intended to apply to questions of 
Personal privilège which may be raised by a witness. The motion 
is denied. 



HANDLEY et al. v. PALMER et al. 

(Circuit Court of Appeals, Thlrd Circuit. June 21, 1900.) 

No. 26. 

Wn.Ls— Valibitt— What Law Govebnb. 

TVhere a testator, having real and personal estate In Pennsylvanla, and 
his domicile in that state, and having also real estate in Virginia and 
West Virginia, after certain spécifie bequests devises ail the residue of 
his estate to a city in Virginia, the validity of such residuary devise, as 
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respects the real and personal property of the testator In the state of 
ftrâinsylvanla, Is to be fletennlned by the law of that state. 

8. Sambt-Dirkction to Execctobb to Sbill Real Estatb— Efpect. 

A direction to executors, In a wlU, to sell ail of tbe testator's real estate 
at the end of 20 years, Works â conversion of thé testator's real estate, 
wherever situated, into personalty, as of the date of the testator's death. 

8. Samk — Charity — Enfokcembst. 

A devise of ail the resldue of a! testator's estate, remainlng after pay- 
ment of certain spécifie bequests, to a clty, "to be expënded in said city 
In the érection of school houses tôt the éducation ôf the poor," is not 
yold for Indéfini teness. 

4 èAMBr-ÇAPACITV OF CiTT TO TaKH. y 

Under Code Va. c. 65, confèrfîng on any board of éducation or other 
corporation power to take a gift, devise, or bequest for Uterary or eduea- 
tional purposes, a clty whose charter provides that It shall hâve ail such 
powers as are or may be conferred on the councils of clties and towns 
havlng a population of 5,000, by the constitution and gênerai laws of 
the State, and that the administration and govemment of said city shall 
be vestëd in- a board càlled the "common councll," "and such other boards 
and oflQees as are now or hereafter may be provided for," and for vf hich 
a spécial board of trustées is created by the législature, to administer 
the trust created by the wIU under considération, is compétent to take 
ti. beqùest for the érection of sctaools for the edu'cation of the poor. 
G. SAMiœ— Bbqtjest in Blank— Epfect on Ebsiduary Bequest. 

A will bequeathed "the foUowlng sums of money to each of the persons 
Bamedj in Schedule A," and the yesidue of the estate to a municipal cor- 
poration, A paper marked "Schedule A" was found and probated with 
the will, but was a blank, except as to the foUowing caption: "List of 
persons to whom bequests In the followtng amount, and made and In- 
tended for Schedule A, mentloned In my last wHl." Héld, that the 
reslduary clause was not rendered 'uncertain because of the Incomplète 
bequest to persons Intended to be named In the schedule. 
6. Samk— Pkrpktuities. 

A devise to a municipal corporation for a publie use, wlth direction 
that the same be sold, and the proceeds Investea for a stated number of 
years, or untll thé principal, wlth the accumulations, amounted to a sum 
named, when it should be applied to the purpose speclfled in the wIU, is 
not InvaUd because lu violation of the rule as to perpetultles, since the 
whole beheflelal interest In the lands, before and after sale, is glven 
dlrectly to the devlsee. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. H. JeSSUp and George H. Stan?, for appellants. 
Henry W. Palmer and Eobert M. Ward, for appellees, 

Beforé DALLAS and GKAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. This suit was jnstituted to test the Talidity 
of the reslduary clause of the will of John Handley, who at the time of 
his death, February 15, 1895, was a citizen of the state of Pennsyl- 
vania, and ftiresident of the city of Scranton, in that state. He left 
to survive liim neither wife nor descendants, and ho relatives nearer 
than first cousins. Thèse flrst cousins, or twelve of them, were the 
complainants in this suit, Seven of them live abroad, being résidents 
in Ireland and England. The remaining flve are citizens and rési- 
dents of States in this country other than Pennsylvania. The case was 
twice argued in the court below, with the resuit that the decree dis- 
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missing the bill after the first hearing was affinned and approved by 
the final order of the court at the second hearing. 91 Fed. 948. From 
this decree the complainants hâve appealed. 

The subject-matter oî the suit, briefly but sufflciently stated for our 
purpose, is this: John Handley died at Scranton February 15, 1895. 
He left a large estate, both personal and real. A great part of his real 
estate was situated in the city of Scranton, and elsewhere in the state 
of Pennsylvania; but a portion, consisting of about 15,000 acres of 
timber and coal land, was situated in the county of McDowell, in the 
etate of West Virginia, and another portion, consisting of about 12,000 
acres of land, was situated in Frederick county, in the state of Vir- 
ginia. He left a will dated December 29, 1890, with a codicil attached 
thereto, dated July 31, 1893, which were duly probated after his death. 
By his will he disposed of his entire estate. He ordered and directed 
his executors to sell and convey ail his real estate at the end of 20, 
years. Among a number of spécial bequests is one to the city of 
Winchester, in Virginia, of the sum of $250,000, to be invested in the 
bonds of the state, at interest, until said sum amonnted to 1500,000, 
when it was to be applied to the purposes of the érection and main- 
tenance of a free public library for the people of said city. The other 
spécifie bequests made by the testator amount in the aggregate to 
nearly |100,000. The residue of his estate, after the payment of the 
above-named spécifie bequests, was given to the city of Winchester by 
a clause of his will which reads as f ollows : 

"Ail the rest and residue of my estate I give, devise, and bequeatli to the 
city of Winchester, Virginia, to be accumula ted by said city for the perlod 
of twenty years. The income arising from said residue estate to be expen- 
ded and laid out in said city in the érection of school houses for the éducation 
of the poôr." 

The spécifie bequests are not controverted by the next of kin of the 
testator in this suit, who are the appellants hère, except in so far as 
the disposition of the coal and minerai land made in items 14 to 18, 
inclusive, of the will, is claimed to be in violation of the rule as to 
perpetuities. The principal question, however, is as to the validity 
of the residuary clause just quoted, which complainants deny, and 
aver that the testator died intestate as to ail of his estate not needful 
to carry out the spécifie bequests therein made. 

There are 27 assignments of error, but the questions which under- 
lie them ail, and which are necessarily to be considered in the déter- 
mination of this case, relate to the following contentions of the appel- 
lants: (1) That the city of Winchester has not the corporate capacity 
to take this residuary bequest, or to administer the same for the uses 
prescribed by the testator, because it is a municipal corporation, and 
the purpose to which the said residuary bequest is to be devoted is 
not germane to the f unctions of the said corporation, or to the oibjects 
for which it was created; (2) that the objecta or purposes and the par- 
ticular beneflciaries intended by the provisions of said residuary 
clause are eo uncertain and undeflned as to invalidate this bequest, 
even under Virginia law and décisions; (3) that the subject-matter of 
the residuary clause is rendered uncertain because of the effect upon 
it of item 9 of the will, which includes Schedule A; (4) that the diepo- 
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siHon maâe of the coal and miqjeraâ Mnds in. items 14 to 19, inclusive, 
and' thé disposition of the residomn of said estate made in the said 
residuary clause, is in violation pf the rule as to perpetuities. Thèse 
contentions were ail considered and discUssed by the court below, and 
decided adversely to the next of kin» theappellees in this case, and the 
validity of the will, as a whole, .^as snstained. At the threshold of 
the discussion of thèse contentions, it is necessarr to inquire what law 
is applicable to their détermination,— the law of Pennsylvania or the 
law of Virginia. As to this, we cannot do better than to quote the 
language of the leamed judge of the court below: 

i" "It Is clear that, as respects ail the testator's personal estate and his real 
estate Mftiated In the state of Pennsylvania, the valWlty of the reslduary 
clause îsito be determlned by the law of Pennsylvania; the testator's domicile 
havlag been there at the date of hls wlll and at the tlme of his death. Deses- 
bats V. Berqviler, 1 Bln. 336; Freeman's Appeal, 68 Pa. St. 151; Magill t. 
Brown, 16 Fed. Cas. 408, Brlghtly. N. P. 347; Jones v. Habersham, 107 V. 
S. 174^179, 2 Sup. Ot. 336, 27 L. Ed. 401. In Magill v. Brown, supra,— a case 
relating to bequests to charitable uses under the wlll of Sarah Zane,— Mr. 
Justice Baldwln, slttlng at circuit ta this state, held that, the domicile of 
the testatrlx betag hère, the law of this state goyerned her real estate situated 
hère, and (curlously enough) sustalned a bequest 'to the citizens of Winches- 
ter,* Virginia, tb purchase a fire englne and hose, and a bequest 'to the sélect 
members belonglng to the monthly meeting of women friends held at Hope- 
well, Frederick county, Vlrglniai' the Interest to be applied 'towards the relief 
of the poor belonglng thereto.' In Jones v. Sabersham, supra, which în- 
volved charitable devises and bequests, the suprême court of the United 
States said that the validlty of the devises, 'as against the heirs at law, 
dépends upon the law of the state in which the land lies, and the validlty of 
the bequests, as against the next of kin, upon the law of the state In which 
the testatrlx had her domicile.' It Is to be observed that under the will of 
John Handley no real estate any where is devised to the clty of Winchester. 
By the express direction and order of the testator, contained in his wUl, his 
entire real estate, whereyer lying, is to be sold by his executors. This direc- 
tion, by the settled law of Pennsylvania, worked a conversion of the testa- 
tor's real estate, wherever situated, into personalty, as of the date of hls 
death. Pundas' Appeal, 64 Pa. St. 325; Roland v. Miller, 100 Pa. St 47; 
Miller v. Oom., 111 Pa. St. 321, 2 Atl. 492; In re WlUiamson's Estate, 153 
Pa. St. 508, 26 Atl. 246. ïhe plalntlfCs' counsel, as I understand them, con- 
cède that the power of sale glven to the executors is mandatory, and worked 
an équitable conversion of the testator's real estate everywhere, if the residu- 
ary clause Is valld. In their brief they say: 'The property which is subject 
to the reslduary clause or gift [item 28 of will] Is to be regarded as personal 
property, In order to détermine the validlty of the reslduary bequest • ■► • 
If the bequest be held valld, the fund is to be decreed personal property, and 
passes to the clty of Winchester as such. If Invalid or vold,then,the purpose 
of the conversion havlng failed,the conversion of the real estate does not take 
effect, and the real estate retains its original character for the beneflt of the 
heirs.' The plalntiffs' counsel further contends that 'the question of the 
validlty of the reslduary legaey is to be determlned mainly by the laws of 
Virginia.'" 

We do not flnd that the law of Pennsykania diflers from the law 
generally obtaining in regard to the compietency of a municipal cor- 
poration to take property and act as trustée thereof. What may be 
said to be the common law of the states of this country, as well as of 
England, in this regard, is that a municipal corporation may take prop- 
erty in trust for purposès of a public nature germane to the objects of 
the corporation. Educational purposès are public purposès, and are 
not to be considered unrelated to tiie objects of a municipal corpora- 
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tion, unless made so by the gênerai statute laws of the state, or ex- 
cluded from the purposes for which the particular corporation was 
created by the law of its création. That such is the law of Pennsyl- 
Tania is abundantly established by the décisions of the suprême court 
of that state, which were cited, discussed, and approved by the learned 
judge of the court below. 2 Dill. Mun. Gorp. (2d Ed.) § 43T; Phila- 
delphia y. Fox, 64 Pa. St. 169; Mayor, etc., v. Elliott, 3 Bawle, 170; 
Cresson's Appeal, 30 Pa. St. 437; Vidal v. Girard, 2 How. 127, 11 L. 
Ed. 205. Gifts for public uses, generally recognized as benevolent, 
hâve always been highly favored by the courts of the United States 
and the différent states, without regard to the existence or nonexist- 
ence of statutes of charitable uses similar to that of 43 Eliz. In- 
deed, in ail countries, as they hâve corne under the influences of the 
Christian religion, there has been a récognition, to some extent, of the 
duty of fostering and protecting such gifts. What may be called the 
doctrine of charitable uses, as developed in the décisions of English and 
American courts, and by approved text writers, is familiar leaming, 
and has settled with sufficient and admirable clearness the équitable 
grounds upon which such uses are sustained. Many testamentary pro- 
visions for benevolent purposes appeal only to the ordinary rules ap- 
plicable to the création and administration of trusts; "but a trust 
which, according to those rules, would fail for uncertainty,i8 upheld in 
chancery when the beneflciaries are objecta of charity, and is then 
a charitable use." Bisp. Eq. 116. Since the great case of Vidal v. 
Girard, 2 How. 128, 11 L. Ed. 205, the peculiar chancery jurisdiction 
over euch trusts has been generally recognized as owing its origin, not 
so much to the statute of 43 Eliz., known as the "Statute of Charitable 
Uses," as to an inhérent power independent of that statute, the exer- 
cise of which was demanded by the humanity of an advancing civiliza- 
tion. The statute of 43 Eliz. c. 4, conceming charitable uses, was 
never adopted by either the colony or state of Pennsylvania ; and, 
though no separate court of chancery has ever existed within that 
state, the doctrine of charitable uses is recognized in the jurisprudence 
of the state, and enforced when a devise or gift might otherwise fail 
by reason of the want of a trustée capable of taking, or by reason of 
the uncertainty of the objects of the testator's bounty. In Domestie 
& Foreign Missionary Societies Appeal, 30 Pa. St. 425, 535, the su- 
prême court of Pennsylvania says: 

"In the case af a will maklng a charitable bequest, it Is Immaterlal how 
vague, Indeflnite, and uncertaln the objects of the testator's bounty may be, 
provided there la a dlscretionary power vested in some one over its applica- 
tion to those objects." 

Witman v. Lex, 17 Serg. & R. 88; Pickering v. Shotwell, 10 Pa. St. 
23; Magill v. Brown, 16 Fed. Cas. 408; Lawrence Co. v. Léonard, 83 
Pa. St. 206; In re Trim's Estate, 168 Pa. St. 395, 31 Atl. 1071: Phila- 
delphia v. Fox, 64 Pa. St. 169. 

Bispham, in his Principles of Equity, already referred to, in describ- 
Ing and seeking to deflne charitable uses, says: 

"TJncertainty in the object is one of the characteristics of a trae, technical, 
charitable use, because, if the beneflciaries are defined wlth précision, the 
ordinary doctrines of equity, which hâve been already referred to, would be 
fiufficlent to support It." Page 178. 
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AHd in Philadelphia v. Fox, 64 Pa. St. 169, tlie suprême court of 
that State,;speaking in the same way of a charitable trust, said, "In- 
definitetiess is of its essence." 

There can be no doubt that the gift in the residuary clause of John 
Handley's will is valid, so far as the ascertainment of the objects of 
his bouniy is concerned. The thing to be done (the érection of school 
houses), and those for whom it is to be done (the poor), are not suf- 
flciently indeflnite and uncertain to invalidate fhe trust under the law 
of charitable uses obtaining in Pennsylvania. The gift is to the city 
of Winchester, and, as the fund is to "be expended and laid out in said 
city," "the poor" for whose benefit the gift is made are presumably the 
poor of that city 

The pOlicy in respect to charitable bequests, so well established 
by the dëcîsions of the courts, is emphasized by the act of the assembly 
of Pennsylvania of 1855, by which it is provided that "no disposition 
ofproperty • ♦ • for any charitable, educational," etc., "purpose, 
shallfail • * * by reason of the objects being indeflnite or un- 
certain," etc. The subséquent acts of 1885 and of 1889 do not affect 
this poli^jyi as declared by the statute of 1855, or the powers of the 
court, so f ar as they hâve any bearing on the présent case. 

This bequest, then, being valid in Pennsylvania, in so far as ita 
objecta and purpose are concerned, our next inquiry is as to the com- 
petency of the city of Winchester, Va., to take the property be- 
queathed, and administér the trust with which it is impressed. We 
hâve alrèady seen that in Pennsylvania a municipal corporation may 
take property in trust for purposes of a public nature germane to the 
objects of its incorporation, and that educational purposes are public 
purposes. Are the gênerai purposes of the municipality of Win- 
chester, as existing under the lawsof Virginia, sùch as to include or 
excludé the administration of educational charities or trusts? The 
court of àppeals of Virginia, in the case of City ôf Winchester v. 
Eedmori, 93 Va. 711, 25 S. E. 1001, bas made this statement as to the 
powers of a nlunîcipal corporation: 

"A munlclital corporation bas no powers exceïit those conrerred upon it, 
expressly or by. implicatioii, by Its charter or the gênerai la-s^'s of the state, 
and such Other powers as are essentlal to the attainment and maintenance 
of ItB declared pijrposes." 

Accepting this statement of the limitations of municipal power, we 
find that the législature of Virginia, in the charter conferred on the 
city of Wiûcliéster, has provided, dJnbng other thing;s, as follows: 

"Sec. 2. The administration and government of said city shall be vested 
In ♦ ♦ • a board, called the common council, * • ♦ and such other 
boards and offices as are now or herèafter may be, provided for." Laws 
1874, p. 164. 

In accordance with this section, and upon the recommendation of 
the common council, the législature, Jjy an act passed February, 1896, 
created the "board offitafidley trustées," as a spécial department of 
the municipality of Winchester, to administér the trust contained in 
the residuary clause of John Handley's will. If the bequest contained 
m this residuary clause is, as to f orm and substance, valid under the 
laws of Pennsylvania, this act of the législature of Virginia was op- 
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erative and efficient for the purposes for which it was passed. But, 
independently of this spécial act, section 9 of its charter provides 
that tlie council of the city of Winchester, in addition to many other 
powers, some of which would seem sufiiciently broad to inchide the 
taking and administration of tliis trust, "shaïl hâve ail such other 
powers as are or may be conferred on the councils of cities and towns 
having a population of flve thousand, by the constitution and gênerai 
laws of the state." Chapter 65 of the Virginia Code confers upon any 
"board of éducation, or any other corporation, or any county, or 
natural person," the power to take a gift, grant, devise, or bequest for 
literary or educational purposes. Further référence might be made 
to the constitutional and législative provisions for the establishment 
and maintenance of free schools, wMch in some respects require 
and make use of the agency of the municipal corporations of the state 
in the administration of the free-school System. It is not necessary, 
however, to set ont and consider in détail the législation of Virginia, 
bearing on this subject. Suflicient bas been said to indicate the 
ground of our opinion that under the laws of Virginia the city of 
Winchester was compétent to take the bequest, and administer the 
trust set out in the residuary clause of the will before us. 

The only remaining contention of appellants requiring serions con- 
sidération is that the subject-matter of the residuary clause is ren- 
dered uncertain, because of the effect upon it of item ninth of the will, 
which includes Schedule A. Item ninth of the will, ref erred to, is as 
follows: 

"Item. I aiso give and bequeath the following sums of money to each of 
the persons named in Schedule A, which schedule is hereby made a part of 
this my will, the same as if the name of each person was named herein. And 
I direct my executors to pay the said several bequests to each person, if 
living at the time of my démise, or when such bequest shall fall due, within 
two years from the day of my death." 

A paper marked "Schedule A" was found and probated with the 
will. It was never completed, and is a blank, except as to the cap- 
tion, which reads as follows: 

"Schedule 'A.' List of persons to whom bequests in the toHowing amount, 
and made and Intended for Schedule A, mentioned in my last will, dated the 
29th day of December, A. D. 1890." 

The substance of the argument of appellants in this contention is 
that the testator, by referring to a schedule which was to contain the 
names of legatees, and the amounts severally bequeathed to each, 
showed that he had in mind, when he drew his will, certain legacies 
which, in addition to those already speciâcally named, were to be sub- 
tracted from his estate before the "rest and residue" of the residuary 
clause could be computed and made available as a residuary bequest ; 
that, in other words, this was a partieular, and not a gênerai, residuary 
bequest, and, as there was and could be no ascertainment of what was 
in his mind as to the amounts to be given under Schedule A, there 
could be no ascertainment of the partieular residuum. It is well set- 
tled that where, after spécifie legacies of named amounts, a testator 
makes a partieular residuary bequest, the failure of one or more of 
such spécifie legacies by reason of lapse, or for any reason, does not 
carry the amount of such bad legacy to the residuary legatee, but to, 
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the next of kin. And this should be m, because it is évident that the 
testator, wlien he carvèd ont of his personalty thèse legacies, made his 
residua^r bequest with référence to them, and intendèd a particular 
residuum remaining after the déduction of the sums certain, as indi- 
cated by him. In the case before us, however, whatever may hâve 
been in the mind of the testator at the time he drew his will, he left 
Schedule A blank when he executed it. If he had ihtended to make 
the list of legatees and lëgacies alluded to in item ninUi, he must af ter- 
veards hâve changed his mind, and, with only the spécifie legacies 
named to be taken from the corpus of his estate, gave the rest and 
residue as appears in the will. It is not the case of a named amount 
which thé testator referred to in making a gift ôf the balance, and 
which therefore could not be incorporated in such balance, but a f all- 
ure to name any amount in this paper, by which the residuum was 
to be diminished. Not only did the testator exécute his will, leaving 
blank this paper called "Schedule A," but three years and a half 
after its exécution he executed a codicil thereto, in which he changed 
one of the exécutera of his will, but in ail other respects expressly 
conflrmed the same. As the will stands, he.has never said that he 
intendèd to take from the corpus of his estate any smn or sums, other 
than the spécifie bequests to named legatees, and for named amounts. 
Neither by reason nor by authority is the contention of the appellants 
in this regard sustained. "Plainly," in the language of the learned 
judge of the court below, "no eflfect whatever is to be given to this 
unfllled and unsigned separate sheet of paper, designated 'Schedule 
A.' " Taking the view that there was a gênerai équitable conversion 
of ail the testator's real estate into personalty, for the purposes of the 
will, and therefore that the yalidity of the residuary clause of the will 
must be determined by the law of Pennsylvania, it will not be neces- 
sary to extend this opinion by an examination of the question, whether 
this gift of the residuum is valid by the law of Virginia. It sufflices 
to say that, after a careful considération of the décisions of the Vir- 
ginia courts, and the législation of the state bearing upon the ques- 
tion, and the argument of counsel thereon, we hâve no doubt of the 
validity of the bequest when considered with référence to the law 
of either state. 

Finally, as to the objection that the disposition of the minerai 
and timber lands in items 14 to 18, inclusive, as well as the disposition 
of the residuum, is in violation of the rule as to perpetuities, we hâve 
only to say that the whole bénéficiai interest in the lands, before and 
after the sale, is given directly to the city of Winchester. It is only 
the enjoyment of the fund arising from the sale of the corpus of the 
gift that is postponed for 20 years. There is no intermediate béné- 
ficiai interest or estate, and after the vesting of a charitable use the 
rule as to perpetuities does not apply. We agrée with the court be- 
low in saying that "we are not able to see that there is anything in 
the will of John Handley in unlawful restraint of aliénation, or any 
trust for forbidden accumulations," and that "with thèse questions, 
however, the heirs and next of kin hâve no concem." The decree of 
the court below is afflrmed. 
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ENOS V. NEW YOEK & O. R. CO. 

(Circuit Court, S. D. New York. July 2, 1900.) 

Receiters — Appointment — ExHAUSTiNG Lesal Remédies. 

Decree appointing receiver will not be set aside on motion of a créditer 
because tlie creditor applylng for the appointment had not had an exé- 
cution issued and returned unsatisfled, no objection on thls account hav- 
Ing been made by tlie corporation to tlie application. 

Motion by a judgment creditor, wliose judgment was entered subsé- 
quent to the appointment of a receiver, to be allowed to intervene 
and set aside the decree appointing the receiver. 

Frank E. Smith, for the motion, 

Arthur H. Masten, E. Bumham Moffat, and Henry L. Stemson, op- 
posed. 

LACOMBE, Circuit Judge. This application must be denied. The 
decree of the court is in entire accord with the practice laid down by 
the suprême court in Hollins v. Iron Co., 150 XJ. S. 380, 14 Sup. Ct. 
127, 37 L. Ed. 1113. That case holds distinctly that the défense and 
objection to an application for the appointment of a receiver that 
exécution upon a judgment in favor of the creditor has not been issued 
and returned unsatisfled is one which must be made in limine, and 
vehich may be waived by the défendant corporation. When it is 
waived, and it is apparent to the court that the corporation is ini- 
solvent, and that, to save the property f rom wreck and secure equality 
of distribution of the assets among the creditors, it is necessary to ap- 
point a receiver, such a decree may be entered upon the application 
of a creditor whose claim is in judgment, and even, as it would seem 
from the opinion in the Hollins Case, upon the application of a simple- 
contract creditor, without express lien. In that cause plaintiffs were 
simple-contract creditors, whose claims had not been reduced to judg- 
ment, and who had no express liens by mortgage, trust deeds, or other- 
wise. The court says: 

"Suppose the corporation and otiier défendants had made no défense, and, 
■without expressly consentlng, had made no objection to the appointment of a 
receiver under subséquent distribution of the assets of the corporation among 
its creditors; it cannot be doubted that a final decree providlng for a settle- 
ment of the afCairs of the corporation and a distribution among creditors could 
not hâve been challenged on the ground of a want of jurlsdictlon in the court, 
and that notwlthstandlng it appeared upon the face of the bill that the plain- 
tifCs were simple-contract creditors. The corase of the administration of the- 
assets of an Insolvent corporation is within the function of a court of equity, 
and, the parties being before the court, it has power to proceed with such ad- 
ministration. If there was a défense exlsting to the bill as framed, and ob- 
jection to the right of thèse "plaintiffs to proceed on the ground that thelr légal 
remédies had not been exhausted, It was a défense and objection which must 
be made in limine, and does not of Itself oust the court of jurisdlction." 

Of course, if the défense of a failure to exhaust the légal remédies 
were înterposed by the corporation to the application of the créditer, 
the situation would be différent; but no such objection was made in 
the case at bar, and the decree was one which the court waa entirely 
compétent to enter. The application is denied. 
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CKEW-LEVICK CO. T. BRITISH & FOREIGN MARINE IN'* CO» 

LIMÏTBD, OF LIVBRPOOL. 

(Circuit CoTirt of Appeàis, Thlrd Circuit. June 19, 1900.) 

No. 20. 

ÏHsnBANOB— Construction of Pouct— Goopg in I'bansit. 

A policy of Insurance whlch was In forna a marine pollcy contalned ■ 
printed provision In wMcb it was sta,te(l that the Insurance should "con- 
tinue and endure untU said goods and merchandlse shall be safely landed 

at as aforesald." None of the blmks, In sald provision intended to 

show the name of the vessèl and the porta of shlpment and destination 
were flUed. The poUcy had stamped thétèon a statement that the spécial 
terms and conditions gOverning the lûkuranee were' set forth In a rider 
attached, the contents of whlch shoul4 supersede anythlng to the con- 
trary In the printed body ofthe policy, and the rlflér stated the insur- 
ance to be ùpon "oU In tarik' cars Iti transit." Eetd, that the printed pro- 
vision set out was Intended, when properly flUed out, to be applicable only 
to sea carriage, and was no part of the contract made by the policy in 
question, and that when a tank car of oll, covered bJ the policy, had been 
dellvered by the rallroad wlilch transpOrted It to thfe Insured, by being 
plaeed by Its direction mion Its prlvate sldlng alongslde Its warehouse, 
the oll: was no. longer "lii traûslt," wlthln tbe ternis of the policy. 
Achéson, Circuit Judge, diasenting. 

In Error to the Circuit Court of the llnited States for the Eastem 
District of Pennsylvania, 

Théodore F. Jenkins, for plaintift in error. 

Henry N. Paul, Jr., for deifendant in .error. 

Before AGHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge, 

QRA.Y, Circuit Judge. This was an action on a policy of insurance, 
to recover the value of oil destroyed by fire on December 10, 1895, 
while in tank cars on a siding along^ide of the plaintiff's warehouse. 
The actionnai brought in the court of eommon pleas No. 4 of Phila- 
delphia county, and on the application of the défendant was transfer- 
red to the circuit court of the United States for the Eastem district of 
Pennsylvania. The tank cars containing this oil had been transported 
(flve of them by the Pennsylvania Bailf oad> ' apd one of them by the 
Baltimore & Ohio Eailroad) from the Pennsylvania oil régions, under 
six separate bills of lading or contracts of carriage; in each one of 
which the oil was stated to be conëign^d Xo "Crew-Levick Company, 
^w^nson and Jackson stteets, PhiI£^delphia." In détail, the facts, 
which are wholly undisputed, are thèse: At the corner of Swanson 
aîld Jackson strëets, Philadèlphia, the 'Crew-Levick Company at this 
timie had ah oil warehçuse, surround^^by quite a yard, inclosed by a 
fénce, containing, besides the warehouse, a cpoper shop and some sheds 
and stables, ail belongingtot?he Crew-Levick Company. On one side 
of this yard bP inclosed area ^as Swanson street, along which ran the 
tpack of the :pen|isylvani£i,^jailroad Company, and on the opposite side 
qf the yard ran M^adpw stréét, àlong whîçi ran the track of the Balti- 
more & Ohio.Raliroad, 8Q that the inclosed yarcî of the plaintiff Com- 
pany was >ituated directly between the tracks qi thèse two railroad 
companies. The private siding of the Crew-Levick Company waa situ- 
ated within this yard, alongside of the oil warehouse. It connected, 
through gâtes in the fence on either side, with both railroads, — on 
the Swanson street side with the Pennsylvania Railroad, and on the 
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Meadow street side with the Baltimore & Ohio Railroad. In the 
regular course of business the Pennsylvania Railroad Company, from 
its Washington Avenue Station, which is not far from the corner of 
Swanson and Jackson streets, makes its delivery of car loads of mer- 
chandise consigned to its regular customers, who hâve their own 
private sidings, by placing the cars containing the merchandise on the 
customer's private siding, and leaving them there for their customer 
to unload at his convenience; the railroad company making no charge 
for the use of the car, unlesa detained over 48 hours. In the regular 
course of business, car loads of merchandise arriving at the Washing- 
ton Avenue Station of the Pennsylvania Eailroad, and consigned to 
any of the customers of the railroad having their private siding, are 
kept by the railroad company while notice of their arrivai is sent by 
a messenger to the consignée. The consignée, at his convenience, 
notifies the railroad company when he desires to hâve what is called 
"a shift"; that is, when he desires the railroad company to send an 
engine to remove from the customer's private siding any unloaded 
cars, and to substitute in their place loaded cars, of the arrivai of 
which notice has been given. Some time on December 9, 1895, the 
day before the flre, two of the six car loads of oil which were destroyed 
by the flre had been placed upon the private siding of the Crew-Levick 
Company at Swanson and Jackson streets, alongside its warehouse; 
one having been placed there by the Pennsylvania Eailroad, and one 
having been placed there by the Baltimore & Ohio Railroad. The next 
day, December lOth, at about noon, the two cars just mentioned being 
still unloaded, the Crew-Levick Company sent word to the Washington 
Avenue Station of the Pennsylvania Railroad that it wished a shift 
that aftemoon, and gave directions to hâve four more loaded cars 
placed upon its siding! As a conséquence of thèse orders, between 4 
and 6 :15 o'clock of that aftemoon the remaining four of the six load- 
ed oil cars were placed on plaintiff's private siding and left there. 
About 9 o'clock in the evening a flre occurred, which destroyed the 
warehouse, and with it six of the loaded tank cars, two of which had 
been left there the day before, and four that aftemoon. Of the four 
others which were on the siding, two were hauled off at the Baltimore 
& Ohio end, and two at the Pennsylvania Railroad end (including the 
one which had projected through the gâte), and were not burned. 

The policy on which the suit is brought is irregular, in that it is 
a printed marine policy form, with many of the blanks unfllled, and to 
whch is attached a so-called "paster," which contains the substance 
of the real contract of Insurance. A policy framed throughout to ex- 
press the meaning and intention of the parties would hâve avoided the 
diflQculties out of which this litigation sprang. The transaction was 
an unbusinesslike and careless one, and has brought to the parties 
unnecessary trouble and expense. To arrive at the agreement be- 
tween the parties to this contract, we are referred to a long printed 
form, containing a number of blanks, and evidently intended to be 
used in the writing of marine Insurance alone; the défendant being 
a marine Insurance company. This printed policy is, in its ordinary 
form, and as we hâve said, was meant to cover exclusively a marine 
risk, as a pernsal will make obvious. It begins as follows: 
103 F.— 4 
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"(Cargo) ;,, > (No. 638,003.) 

'.■_, ■■" ' ■' ' ^ , "A. .," "\ ■'■■ ■• " 

"The Brltlsh and î^orelgn'ilârine Insurance Company, Limited, Of Llverpool. 
• , New York Brknch. 

"Crew-Leviek Company, oli account df Whom It may conceifn. ' 

"In caisé of loss, to be pald In tnnds cuttent ta the United States to them. 

"Do make Insurance iand cause to be tasured, lost or not lost, àt and from 
October 10, 1895, at noon, to October 10, 1896, at noon, as per form attacbed 
herela. . 

"Upon ail kinds of lawful goods and mercbandlse, laàen or to be laden on 

board the good , wliereof is master, for thls présent Voyage, or who- 

ever else shall go for master in the said vessel, or by whatever other name or 
names the sald vessel, or the master thereof, Is or shall be named or called. 

"Beglnping the adventure upon the sald goods and marchandise from and im- 

medlately foUowlng the loadlng thereon on board of the sald vessel at as 

aforesald, and so shall continue and endure untu the sald èoôds and mer- 
cbandlse shall be safely landed at — — as aforesald. And It shall and may be 
lawful for the sald vessel, In her voyage, to proceed and sali to, touch and stay 
at, any port or places, if thereunto obligea by stress of weather or other un- 
avoldable accident, wlthout préjudice to thls Insurance. The sald goods and 
mercbandlse hereby Insuréd are valued at — '■ — , as pej form aftached hereln 
— — , includlng premlum; such valuatlon belng représented by the assured as 
not exceedlùg Involce cost and per fient, thereof." 

Following this are many printed stipulations deflning or limiting 
the obligation of the company, most of which are expressly and in 
terms applicable to a seaborne cargo. Only one of thèse, in addition 
to what bas ^ready been quoted, is claimed to haye any bearing on 
this litigation. It occurs after many printed provisions and condi- 
tions of the policy, and is as follows: , , 

"Thls Insurance warranted to be in ail cases null and: vold to the extent of 
any Insurance wlth any flre Insurance companles dlrectly o;r Indlrectly coverlng 
upon the same property, whether prlor or subséquent hereto In date." 

The followibg was stampëd in red ink on the face of the policy : 

"The spécial terms and conditions govemlng thls Ihàtoance are set forth in 
the contraet forin whlch Is attached wlthln and slgned by L. A. Wlght, attor- 
ney, and the contents of same shall supersede anythlng to the contrary In the 
printed body of tijls policy." 

Attached to and forming a part of policy No. 638,003, sîgned by 
L. A. Wight, attomey, the "contract form" herèto referred to ia 
pasted on thçbaçkof the policy, and is as follows : 

"New York, October 24, 1895. 

"In considération of Ç12.5(^;additlonaI premlum, this policy Is hereby made to 
cover under the following forin, andnot as hèretofore.-to wit: 

"Crew-Levlck Company, for account ofwhom it may concern. Loâs, If any, 
payable tèthem. 

"$2,500. On oU contalned In tank cars In transit, prinelpally from oil ré- 
glons in Pennsylvanla and Jîew York to yarious places, and to Seaboard Oil 
Works, South Chester,,Pa.. and from Seaboard 011 Works to varions places. 

"It Is the true intent anfl meanlng of thls policy to fully Indemnlfy the as- 
sured for each and every loss by or in conséquence of flre, derallment, or col- 
lision, not exceedlng, however, the sum hereby insured, anythlng contalned in 
therprlnted conditions of ithis policy to the contrary notwlthstandlng. 

"12,500, 1 year from October 10, 1895, at 10 per cent, per annum. Premlum, 
$2,50. 

"Attached to and forming pjirt of policy No. 638,003, of British and Forelgn 
Marine Insurance Company, Umlted." 
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The case was submitted to the jury by the learned judge of the 
court below, with instructions to return a verdict for the plaintifif 
for the amount claimed, reserving the question as to the points sub- 
mitted by counsel for the défendant. 98 Fed. 71. The jury ren- 
dered a verdict accordingly. The points reserved were as follows: 

"(1) Under the évidence In this case the oil which was destroyed by lire, and 
for whleh the plaintlff daims to recover, was not 'in transit,' and therefore 
■was not within the terms of the defendant's policy In suit. Consequently 
your verdict must be for the défendant. (2) The policy In suit provides, 'This 
Insurance warranted to be in ail cases null and void to the estent of any Insur- 
ance wlth any lire Insurance companies dlrectly or indirectly covering upon the 
same property, whether prlor or subséquent hereto In date.' Under the uneon- 
tradlcted évidence In this case, the plaintlff was carrylng, at the time of the 
lire, Insurance with a number of fire Insurance companies, to the extent of 
$15,500, 'on merchandise, consisting chiefly of oils in barrels and tanks, and 
barrels for same, their own, held m trust or on consignment, and sold, but not 
removed, contained in brick warehouse building and in tank cars on siding ad- 
joining premises.' The oil, to recover for which this suit Is brought, was in 
tank cars on siding adjolning the premises of the Crew-Levlck Company. Con- 
sequently, If the policy in suit covered the oil after it was plaeed by the Penn- 
sylvania Eailroad Company upon the siding adjolning the premises of Crew- 
Levlck Company, the Insurance was null and vold, and your verdict must be 
for the défendant." 

Afterwards, the court being moved for judgment in favor of the 
défendant non obstante veredicto, thèse points were aiïirmed, and 
judgment entered for défendant as prayed. Upon the assignments 
of error to this judgment the contention of appellant is that inas- 
much as the form attached to the policy states that "it is the true 
intent and meaning of this policy to fully indemnify the insured for 
each and every loss by or in conséquence of fire, derailment, or col- 
lision, • • ♦ anything contained in the printed conditions of 
this policy to the contrary notwithstanding," the words of said form, 
"on oil contained in tank cars in transit," must be given a meaning 
broad enough to cover the oil in the cars after they had been deliv- 
ered by the transportation company in the yard and alongside the 
warehouse of the appellant. To do this, we must ignore the inter- 
prétation uniformly given to such contracts for inland transporta- 
tion, in the absence of any express language to the contrary. We, 
however, think such interprétation is the sound one, and applicable 
to the facts in this case. The transit of both cars and oil was com- 
pleted when the delivery was made by the railroad companies into 
the yard and alongside the warehouse of appellant. That this is 
true as between the transportation companies and appellant, there 
can be no question. Their responsibility for the safe conveyance of 
the merchandise was at an end upon its delivery, as stated. It was 
then in the control of the consignée, the appellant in this case, and 
out of the control of the transportation companies; and we think 
there is nothing in the language of the attached form relied upon 
by appellant, and quoted above, that ought, in reason, to change 
this well-settled interprétation to one in favoi: of the appellant. JSo 
authority has been cited, or business usage shown, to warrant this 
being done. 

But the appellant further contends, independently of the force 
and effect claimed by it for the language in the form, which we hâve 
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quoted, that the prînted words ia' tliç beginning of the marine policy 
to which said form is attached require that the transit sjiould not be 
considered as ended and complète until the oil was unloaded from 
the cars into the warehouse or réceptacles of appellant. This so- 
called stipulation is found in the beginning of the printed marine 
policy, as hereinbefore set out. As much stress is placed upon this 
language, it may be again quoted: 

"Ûpon ail klnds of lawful goods and merchaûdlse, laden or to be laden on 

board the good , whereof Is master, for this présent voyage, or who- 

ever else Shall go for master In the sald vessel, or by whatever other name or 
names the sald vessel, or the master thereof, Is or shall be named or called. 

"Beginning the adventuré upon the said goods and merchandlse from and 

Immediately foUowlng the loading thereon on board of the said vessel at 

as aforesatd, and so shall continue and endure until the said goods and mer- 
chandlse shail be safely landed at as aforesaid. And it shall and may be 

lawful for the said vessel, in her voyage, tp proceed," etc. 

As we hâve already remarked, it is obvions that this whole print- 
ed policy is a marine one, and the contract set out, or to be set out 
when the blanks are fllled, refers exclusively to sea, and not to land, 
carriage. The words relied upon by appellant to modify the mean- 
ing and change the interprétation that would ordinarily be given to 
the words "in transit" in the substantive contract for land carriage, 
attached, are, "and so shall continue and endure until said goods and 

merchandise shall be safely landed at — as aforesaid." It is 

perfectly clear, when read with the context, that thèse words refer 
to a cargo to be carried by sea, and not to land carriage. The sub- 
ject-matter, then, being entirely différent, it is hard to see how a 
stipulation, made expressly as to one kind of service should be made 
applicable to one entirely différent. But, more than this, it is im- 
possible to avoid the conclusion that the language of the clause just 
quoted, with the blanks unflUèd, is absolutely insensible. The 
words are unmeaning, so far as this; contract goes, and can lend no 
aid iti interpreting completed stipulations. Whether we consider 
the Word "landed" as applicable- in ordinairy parlance to goods or 
passengers discharged from land vehicles, or as exclusively appro- 
priate to the discharge of a cargo or passengers from a ship, we are 
clearly of opinion, for the reasons stated, that the clause in ques- 
tion cânnot help us in the interprétation of the real contract con- 
tained in this policy. We quite agrée that in the case of a deed or 
other contract, where the language used in any particular is doubt- 
ful or of difficult interprétation, it must be taken most strongly 
against the one who offers the deed or employs the language, and 
that this rule is applicable in certain cases to the interprétation bt 
Insurance policies, as being the language of the insuring company, 
and not of the insured. This is not true in a case like the présent 
one, where the insured has voluntarily accepted an imperfect docu- 
ment, containing obviously uncompleted and inapplicable stipula- 
tions. We think that both parties must be taken to hâve intended, 
by leaving the blanks referred to unfllled, that the clauses in which 
they occur should be nugatory. The doctrine of centra proférentem, 
eo strongly invoked by appellant, cannot, therefore, apply hère. In 
respect to thèse clauses, no deed is proffered, and no language is 
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employed by either party to create a contract, or spécial stipulation 
io a contract. As said by the court below: 

"The object [of the contract] was to protect property on land, not at sea. 
The Word 'landed' had, therefore, no appropriateness. It is impossible to sup- 
pose that tliis was not as apparent to the one party as to the other, or that 
either of them did not comprehend that the language which really limited the 
continuance of the risli was that contained in the 'form attached,' viz. 'on oU 
eontalned in tank cars in transit' " 

The Tiew taken of this first point reserved and passed upon by the 
court below renders it unnecessary to consider the second point. 
For the reasons above stated, the judgment of the court below 
should be, and is, afflrmed. 

ACHESON, Circuit Judge (dissenting). To cover a land transpor- 
tation risk on oil contained in tank cars, the insurance company 
chose to adopt a form of policy ordinarily used for marine risks. 
Stamped across the face of the policy, as issued, are the words: 

"The spécial terms and conditions governing this insurance are set forth 
In the contract form which is attached within, and signed by L. A. Wight, 
attorney, and the contents of the same shall supersede anything to the con- 
trary in the prlnted body of this policy." 

The policy is numbered 638,003. It has the heading, "Cargo." 
Some of the blanks (for example, the time limit) are appropriately 
filled by writing, and it is signed at the foot. Attached within is 
the "contract form," recited at length in the opinion of the majority 
of the court. Stamped on the face of this form are the words, "At- 
tached to and forming part of policy No. 638,003," with the under- 
written signature, "L. A, Wight, Attorney." It also concludes with 
the words, "Attached and forming part of policy No. 638,003 of the 
British & Foreign Marine Insurance Co., Limited." It thus indis- 
putably appears that the policy which the insurance company pre- 
pared and issued consisted of the "printed body" and the attached 
"contract form," the two together constituting the insurance con- 
tract. As we hâve seen, however, from the recited face mémoran- 
dum, the contents of the attached "contract form" are to supersede 
"anything to the contrary in the printed body of the policy." The 
plain intent is that the provisions of the "printed body" of the policy 
and those of the attached "contract form" are both to stand, and ef- 
fect be given to each, unless there is an inconsistency between 
them, in which case, to the extent of such inconsistency, "the print- 
ed body" shall give way to the attached "contract form." By that 
attached "contract form" the policy is made to cover loss "on oil 
contained in tank cars in transit, principally from the oil régions 
in Pennsylvania and New York to various places, and to Seaboard 
Oil Works, South Chester, Pa., and from Seaboard Oil Works to va- 
rious places." The reasonable view, I think, is that the transit hère 
contemplated begins when the oil is run into the railroad company's 
tank cars at the place of shipment, and ends upon its discharge 
therefrom, without unusual delay, at the place of destination. The 
tank car is a huge vessel moving on wheels, and the actual deliverj 
of the oil does not occur until it is removed thereform. The trans- 
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ported oil beara the sàme relation to thë tank car as the' cargo doe» 
to the carrying ship. Tlie analogy is so close that the insurance 
Company hère used a marine form of policy, and the settled rule with 
respect to Such a policy is that the risk continues until the goods 
are landëd at the usnal place. Gracié t. Insurance Co., 8 Cranch, 
75, 83, 3 L. Ed. 492 j 2 Pars. Mar, Ing. 62; 1 Phil. Ins. § 970. 

The case, however, does not rest simply upon the contents of the 
attached "contract form." In the "printed body of the policy" is 
this provision: 

"Beglnnlng the adventure upon the sald gooda ànd merchandise from and 

Immedlately foUowlng the loading thereof on board of the sald vessel at 

as af oresaid, and so shall continue and endure untll the sald goods &ad mer- 
chandise shall be safely landed at as aforesald." 

The parties left this duration clause standing in the body of the 
policy. Is it for the court to strike it out? Doubtlèss in the flrst 
instance it was framed with référence tO a marine risk. The in- 
surance Company, however, has seen ût tO apply the policy to a case 
of land transportation. As already shown, the contract of insur- 
ance is tp be found in the printed body or the policy and the an- 
nexment taken together. The language of the duration clause in 
the body of the policy is fairly applicable to "oil contained in tank 
cars in transit." That clause is not at ail inconsistent with any- 
thing contained in the attached "contract form." The two can be 
read together, and effect given to each. Why should the duration 
provision in the body of the policy be ignored? It alone espressly 
defines the beginning and the ending of the risk. There is no war- 
rant that I daa see for disregarding it. It is a cardinal rule of con- 
struction that effect should be given, if possible, to every part of 
an instrument. MoreovCT, it is well settled that, if a policy is so 
drawn as to be susceptible of two interprétations, that one should 
be adopted which is tiie mOre favorable to the insured. First Nat. 
Bank v. Hartford Fire Ins. Oo., 95 U. S. 673, 24 L. Ed. 563; Thomp- 
son T. Insurance 'Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408; 
Insurance Co. v. Cropper, 32 Pa. St. 351. I am of opinion that the 
court below should hâve decided the question involved in the de- 
fendant's first point in favor of the insured. 

Upon the question raised by the defendant's second point, no opin- 
ion is expressed by the majority of this court My own judgment is 
that this question, also, shbuld hâve been ruled in favor of the in- 
sured. The clause in the printed body of the policy hère relied on 
by the insurance company is this: 

"This Insurance warranted to be In ail cases nuU and void to the extent 
of any insurance with any flre Insurance companies directly or Indlrectly 
coverlng upon the same property, whether prlor or subséquent hereto In date," 

But the attached "contract form" déclares thus: 

"It Is the true intent aiid meanlng of this policy to fuUy Indemnify the as- 
Bured for each and every losS by or in consâquence of flre, derallment, or colli- 
sion, not exceedlng, however, the sum hereby insured, anythlng contained in the 
printed conditions of this' policy to the contrary notwlthstandlng." 

It seems to me clear that, under the terms of the contract as ex- 
pressed in the stamped mémorandum on the face of the policy, this 
spécial attached provision superseded the clause in the printed body 
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of the policy touchîng insurance againBt fire. I dissent from the 
judgment of aflarmance. I would reverse, and direct entry judg- 
ment on the verdict in favor of the plaintiff. 
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WBONSPuii Dbath— PDNirnrK Damages— Alabama Statuts. 

Under the statutes of Alabama (Code, §§ 26, 27), the personal repré- 
sentative of a deceased minor child, In an action against the receivers of 
a raih-oad to recover for the death of his Intestate through the wrongful 
act or négligence of défendants, or their servants, may recover punitive 
damages. 

Pardee, Circuit Judge, dissentlng. 

On Eehearing. 

MiltoE Humes and Paul Speàke, for plaintiff in erroP. 
H. K. White, for défendant in error. 

Before PAEDEE and McGOBMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

PARLANGrE, District Judge. This cause was fully stated when it 
was first passed upon by this court. See 91 Fed. 462. Au application 
for rehearing having been made by the défendant in error, and the same 
having been granted, the cause has been fully reargued, and the court 
has again carefully considered it. The single error heretofore found 
by this court in the cause was that the trial court refused to charge 
the jury that only compensatory, and not punitive, damages were re- 
coverable in the cause. On the first hearing of this cause the argu- 
ment and the briefs treated very imperfectly, and in an unintentionally 
misleading manner, the matter of the statute law upon which this 
cause was based. Assisted by the argument and briefs on the rehear- 
ing, the court has carefully re-examined the point upon which it or- 
dered this cause to be remanded, and has concluded that the statute 
law of Alabama permits a personal représentative to recover punitive 
damages in such a cause as the one at bar, and that therefore it is not 
within the doctrine of Eailway Go. v. Prentice, 147 U. S. 101, 13 Sup. 
et. 261, 37 L. Ed. 97. See, specially, Tiff. Death Wrongful Act, §§ 
130, 154; also, Id. § 35. The court has also re-examined the other 
questions involved in this cause, and finds no error in the cause. It is 
therefore ordered that the former order of this court, reversing the 
judgment of the lower court and remanding this cause for a new trial, 
be, and the same is hereby, annulled and set aside. It is further or- 
dered that the judgment of the lower court be, and the same is hereby, 
afftrmed. 

PAEDEE, Circuit Judge (dissenting). When this case was first 
presented in this court, it was represented by counsel, and argued and 
considered, as an action brought under section 26 of the Code of Ala- 
bama, which is as follows: 

"26 (2588). Suîts for Injuries Causing Death of Minor Chlld. When the 
death of a minor child is caused by the wrongful act, or omission, or negli- 
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geoce of àn^ person or persons, or corporation, Ws oir thelr servants or agents, 
t;!^ ^theiff or the mother, In the cases; inentloned In the preceding section, 
ci" the Personal représentative of sucli mlnor,|œay sue andrecoyer such dam- 
ages as the jury may assess; but a snilt "by'the father or mother, in such case, 
Is a par to a suit by the Personal représentative." 

Under that statute the court held, following the décision of the 
suprême court of Alabama in Williams v. Railroad Co., 91 Ala. 635, 
9 South. 77, and Kailwajr Oo. v. Prentice, 147 U. S. 101, 13 Sup. Ct. 
261, 37 L. Ed. 97, that nb exemplary or punitive damages could be re- 
covered, and reversed the judgment of the circuit court because the 
trial judge had refused tocharge the jury to that effect. See McGehee 
T. McOatl^y,l33 C. G. A, 629, 91 Fed. 462. After this décision was 
rendered, çoun^l discovered that the suit was not brougfâ under sec- 
tion 2g, but under section 27, of the Code ôf Alabama, which is as fol- 
lows: 

"27 (2589) (2641, 2642. 2643) (2299, 2300) (1940, 1941). Action for Wrongful 
Act, Omission, or Négligence Oausing Death. A personal représentative may 
maintaln an a,çtlon, and recover such damages as the jury may assess, for the 
wrongful act, émission, or négligence of any person or persons, or corporation, 
his or thelr servants or agents, whereby thé death of his testator or Intestate 
was caused, If the testator or Intestate conld hâve maintained an action for 
such wrongful act, omission, or négligence, if it had not caused death; such 
action shall not abate by the death of the défendant, but may be revived 
against his personal représentative; and may be maintained, though there has 
not been prosecutlon, or conviction, or acquittai of the défendant for such 
wrongful act, or omission, or négligence; and the damages recovered are not 
subject to the payment of the debts or Uabilities of the testator or intestate, 
but must be dlstributed aceordlng to the statute of distribution. Such action 
must be brought wlthin two years from and after the death of the testator or 
intestate," 

—and ■which section thê suprême court of Alabama bas construed as 
allowing punitive damages. Accepting tîiis change of front, this court 
granted a rehearing, and diffected argument upon ail the points in- 
volved in the case, and now reverses the former ruling, and directs that 
the judgment of the circuit court be afBtmed. From this judgment 
I am compiellêd to dissent, op several grôtinds. 

The complaint in the case contains four counts, the flrst of which 
is as foUows: 

"The plaintiff claims of the défendants ten tâousand ($10,000) dollars as dam- 
ages, for that heretofore, to wlt, on December 1, 1893, the défendants were 
operating a Une of railroad from the city of Memphis, In the state of Ten- 
nessee, to the town of Stevensdïi, In the state of Alabama, which said lloe of 
WÙroad ran through, and was opérated by tbe défendants In, the counties of 
Morgan and Wmçstone, In ^he state of Alabama, and on said December 1, 
iSÔÇ, tie mOther ôî plaintlïr's Intestate purphased transporta tion for herself 
aJid four mlnor chlldren (among them, plàintiff'S intestate, who was a minor 
JQblld abont sevèn years Old) frein Decatur, Ala., to some point in Texas un- 
*nown to plaintiff, over the Une of railroad loperated by: défendants from De- 
catjur to Memphis,, and on said d^te said motjier^pf plaintlff's intestate and said 
intestate, Zuma Allred, were misdirected by' thé agent of défendants at 
Decatur, Ala., as to the train they should taise, and they boarded the passen- 
ger train, operated by défendants, golng east. At Belle Mina, in Limestone 
GOttn^, Ala., they Were pift ofiÇ/sald train by the condiwîtoï thereof, to await 
the arrivai of the west-bound train on saidripad. Said passenger train was 
due going west at about,12 o'cfôck at^ hight The plaintlff's Intestate, Zuma 
Allred, and her mother, with t&ëé' otiei? mlnor chlldren, the oldest of whom 
was nine years of âge, and the youngest a nursing baby, remained In the wait- 
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ing room at défendants' dépôt at Belle Mina for the arrivai of sald w^est- 
bound train for several hours. Sald night of December 1, 1893, was darli, and 
the platform around the waiting room was dark; there being no lights fur- 
nished by défendants on the platform, or on the rallroad traek beside it 
Shortly before the arrivai of the west-bound train, the dépôt agent In the em- 
ploy of the défendants at Belle Mina came Into sald waiting room with a 
lantern on his arm, and commenced talklng to the mother of plaintlfC's intes- 
tate, and soon tried to induce her t« go into an adjolnlng room with him; 
and, upon her refusai to do so, laid hands upon her for the purpose of inducing 
or compelling her to go into sald room. Thls conduct on the part of sald 
agent of défendants frightened the mother of plaintlfif s intestate, who was 
alone with her four small ehildren, and wholly unprotected, whereat she 
screamed, and tried to make her escape from sald dépôt waiting room ont onto 
the platform. Said four ehildren had been sleeping, and were awakened by 
the screams of their mother, and, in their frlght, ran ont of the waiting room 
with their mother. It was dark on the outside of the waiting room, and 
plalntlfE's intestate, Zuma AUred, ran out of said room and across the plat- 
form, and down onto the tracks of défendants' rallroad, and was run over, eut 
bodily in two, and klUed by a passenger train going west on said road. Plaln- 
tiff avers tbat his intestate, Zuma Allred, was run over and killed by said 
train by reason of the unlawful and wrongful conduct and assault by said 
agent of défendants, whose name is unknown to plaintiff, upon the mother 
of plaintlfC's Intestate, whlch assault was commltted while he was at sald 
dépôt as the agent of défendants, charged by law with the duty of protecting 
plalntiff's Intestate and her mother from ail assaults, and even indécent or 
offensive words, on the part of any person whatsoever. The said assault by 
the agent of défendants caused the mother to scream or cry out and awaken 
the child, Zuma Allred, who, in her dazed and startled condition, due to the 
sudden frlght caused by said agent's assault on her mother, ran out of the- 
sald waiting room, across the platform, and down onto the tracks of rallroad, 
where In the darkness she was run over, eut bodily In two, and killed by a 
passenger train going west on said road. The plalntiff's Intestate was a llttle 
child, and Incapable of actîng with the judgment and discrétion of a person 
of older and maturer years." 

The second count charges négligence of the station agent at Belle 
Mina in not asMsting Mrs. Allred and her ehildren, whereby, etc. ; the 
third count charges négligence of the défendants in not providing the 
proper lights at the station and on the tracks at Belle Mina; and the 
fourth count charges négligence of the engineer of the train, in that 
he did not keep a proper lookout, so as to enable him to stop the 
train in time, whereby, etc. In my opinion, the évidence in the case 
wholly failed to sustain the third and fourth counts, and the trial court 
erred in refusing to charge the jury that, if they believed the évidence, 
their verdict must be for the défendants under the third and fourth 
counta 

The thirty-flrst, thirty-second, and thirty-seventh assignments of 
error are as follows: 

"(31) The court erred In refusing to give spécial written charge No. 25 re- 
quested by défendants, viz.: 'Under the évidence in this case, A. J. McCarley 
Is not, and was not when this suit was brought, the admlnistrator of Zuma 
Allred, deceased, and is not entitled to recover any damages for the death 
of said Zuma Allred.' (32) The court erred in refusing spécial written charge 
No. 27 requested by the défendants, viz.: 'Where the father or mother or Per- 
sonal représentative of a deceased child sues to recover damages for an allegcd 
wrong or négligence causing the death of such clilld, the damages recoverable, 
if any, are compensatory, and not punitive, and are solely for the beneflt of the 
parents, to compensate them for the loss of the services of the child.' " "(37) 
The court erred in refusing to give spécial written charge No. 12, requested 
by défendants, viz.: This is not an action for damages or injury to Mrs. AU- 
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red by reason of the alleged assault o( the dépôt agent, but Js, under the Ala- 
bama law, for the death o£ the child, Zuma; ; aad unless yo4 are satisfled from 
the evlôeBOe that said aJleged assault was the proximate cause of the death of 
the cMld, and , that Its death could not hâve oceurred but for said assault, 
the plaljjtlff cannot recpver under the flrst wunt of the complaint.' " 

The questions œade by thèse assignmeftts of error are properly raised 
in the record, and, in my opinion, they are well taken. In this opinion, 
however, I donot care to discuss any of them except the thirty-second, 
whiçh itelatés to punitive damages. Thé défendant receivets are not 
charged, eitjier in pleading or proof, with. any personal misoonduct or 
with any personal responsibility in respect to the matters complained 
of, but, as receivers, are to be held responsible for the wrongful acts 
of their'iiiferior servants and agents. Any punishment, therefore, in- 
flicted upon the défendants by way of damages, will be vicarious in 
what may be called the second degree, in that the amount recovered 
will be made a charge — ^First, upon the receivers; and, second, upon 
the owners of the Memphis & Charlestoh Railroad Company, who are 
innocent of ail managiement and control of the property. As there was 
no évidence to support the second and third counts of the complaint, 
the receivers in this Case cannot be held liable for any wrongful act or 
omission of their servants or employés in directly managing and operat- 
ing the railroM property in their possession. If the receivers are at ail 
liable for the kiUing of Zuma AUred, it must be because at the time and 
under the circumstances the receivers, as such, were under obligation 
to protect her from the wrongful assault and ùnlawful conduct of per- 
sons who weré in their employment and service. Mrs. Allred and her 
children were, by implication, at least, passengers over the Unes operat- 
ed by the défendants, and who had regularly contracted for their pas- 
sage. The liability of the receivers, therefore, must be deduced from, 
and be fouhded upon, the contract of cafîiage of passengei's for hire, 
and the implied obligations yesulting therefrom, to the effect that the 
carrier must protect thè passenger from assault, indignity, insuit, and 
abuse, especially on the part of the agents, employés, and servants of 
the carrier. In relation to the carrier's contract and the obligation 
resulting, the suprême court of the United States, in Railway Go. v. 
Prentiçe, supra, bas déclare^: 

"This question, llke ail othersafFectlng the liability of a corporation as a 
common carrier of goods or passengers, Is a question, not of local law, but of 
geneial jurlsdlctlon Jn which this court, in the absence of an express statute 
regulating the subject, wlU exercise Its own judgment, uncontrolled by the dé- 
cisions of courts of the several states." 

And the same case is distinct, direct, and positive authority that, 
in the absence of an express statute, punitive damages cannot be al- 
lowed against a railway corporation for the négligence and wrongful 
conduct of its inferior servants and employés. 

If there is any express statute of the state of Alabama which author- 
izes punitive damages against a common carrier of passengers, not 
itself in fault, for the négligent acts of its agents and servants, it bas 
not been pointed out. It is claimed that section 27, which authorizes 
a verdict for such damages as the Jury may assess, is an express statute 
on the subject; but this has not been the view of the suprême court of 
Alabama, if I read its décisions intelligently. Since the original en- 
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actment of tlie statute in 1872, and from 58 Ala. down to 112 Ala., 
lately issued, the right to the recovery of punitive damages under this 
statute has been contested, and in no case lias it been lield that the 
statute expressly allowed them. While it may be true that the con- 
struction of the statute has unifornoly been that exemplary damages 
may be allowed thereunder, the right to them has been deduced from 
the alleged intent of the law as deduced from its original title. I can 
do no better than quote from Kailroad Co. v. Freeman, 97 Ala. 292, 
294, 11 South. 801: 

"The statute referred to as originally enacted February 5, 1872, was con- 
strued by this court in the cases of Eallroad Oo. y. Shearer, 58 Ala. 672, and 
Railroad Oo. v. Sullivan, 59 Ala. 272, in respect to the measure of damages 
recoverable under it. In the former of thèse cases it was said: 'Lacerated 
feelings of surviving relatives, and mère capacity of deceased to make money 
if permittfid to live, do not constitute the measure of recovery under the act 
of February 5, 1872. Prévention of homicide is the purpose of the statute, 
and this it proposed to accomplish by such pecuniary mulet as the jury "deem 
just." The damages are punitive, and they are none the less so in conséquence 
of the direction the statute gives to the damages when recovered. They are 
assessed against the railroad "to prevent homicide." ' Railroad Co. v. Shearer, 
supra. And in the latter case the court, after restatlng with approval the 
substance of what was said in Shearer's Case, and quoted above, proceeds: 
'It [the act of February 5, 1872] is punitive in its purposes,— punitive of the 
person or corporation by which the wrong is doue, to stimulate diligence and 
to eheck violence, in order thereby to give greater security to human life; 
"to prevent homicide." * • * The damages, 'tis true, go to the estate 
of the party slain, and, in effect, are compensatory; but this does not change 
the great purpose of the statute,— "to prevent homicide." Préservation of life 
—prévention of its destruction by the wrongful act or omission of another— 
is the subject of the statute, and ail its provisions are but machinery for carry- 
ing it into effect.' Railroad Co. v. Sullivan, supra. Neither of thèse cases in- 
volved facts which, aside from the purely punitive character of the statute as 
construed in them, would hâve authorized the imposition of exemplary dam- 
ages as the law in that regard has been declared by this court. Railway Co. 
V. Lee, 92 Ala. 262, 9 South. 230. That the court did not reach its conclusion 
as to the nature of the damages recoverable from any conviction that the de- 
fendants were guilty of such gross négligence, as that term has come to be 
understood in our books, as amounted to willfulness, wantonness, or the like, 
is, we think, clear on the language employed. The conception of a recovery 
of damages as a pecuniary mulet— a punishment of the wrongdoer as a rétri- 
bution for the wrong and déterrant of its répétition- is the leading, Indeed the 
sole, idea upon which the conclusion was reached. Compensation is referred 
to only as a fortuitous resuit of the imposition of the punishment,— a thing 
which ensued, not because of any Intent of the lawmakers that it should ensue, 
and not because a predicate for it was necessary to the assessment of dam- 
ages,- or exerted any influence in the determining the amount of the verdict, 
but only because, the damages having been assessed alone upon a considéra- 
tion of the culpability of the defendant's act or omission, wholly regardless of 
the actual loss or injury suffered thereby, they constituted a fund which the 
statute distributed to the next of kin of the deceased; and this whether or not 
his next of kin would hâve been at ail benefited by his continued life, or were 
to any extent damnified by his untimely death. That this was the view actu- 
ating the court to the conclusion in Shearer's and Sulllvan's Cases is further 
demonstrated by the language of the judge who wrote the opinions in those 
cases in the subséquent case of Railroad Co. v. King, 81 Ala. 177, 183, 2 South. 
152. • • * The damages recoverable being punitive and exemplary in ail 
cases under the statute,— punitive of the act doue, and intended by their im- 
position to stand as an example to deter others from the commissions of mortal 
wrongs, or to incite to diligence in the avoidance of fatal casualties,— the 
purpose being the préservation of human life, regardless of the pecuniary 
value of a particular life to next of kin under statutes of distribution, the 
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admeasuiement of the recovery must be by référence alone to the quality of 
the wrongful aet or omission, the degre« of culpabillty involved In tbe dolng 
of the act or in tbe omission to act as required by tbe dictâtes of care and 
prudence, and without any référence to, or considération of tbe loss or injury, 
tbe act or omission may occasion to tbe living. Sucb Is tbe construction given 
by tbis court to tbe act to prevent bomicide,' and, as tbus construed, it is man- 
ifest tbat tbe cbarge set out above Is a sound exposition of tbe éléments and 
measure of damages recoverable under tbe act, unless tbere bas been sucb modi- 
flcatlon of the statute, in its récent codification, as nécessitâtes a différent In- 
terprétation, or unless tbe act as tbus construed is violative of tbe organic law, 
as counsel insist. Has the statute been cbanged in the respect under considér- 
ation since the décision in the Shearer and Sullivan Cases î We thinli not. It 
has not in tbe présent Code tbe title wblcb it bore as an original enactment,— 
'to prevent homicide.' But in the codification of statutes it is usual to omit 
tbeir titles, and such omissions bave never been supposed to alter their mean- 
ing. Moreover thls title was bmitted from the Code of 1870, and the statute 
without it, and eonsidered only as a section of codlfied laws wlth an index 
beadUne, vras, as we bave seen, given tbe same interprétation as has been 
put upon it when its purpose was biazoned In its caption. Rallroad Oo. v. 
King, supra. And, If the title setved in thls first instance to fix the Intent 
of the lawmakers, it is a fair presumption that thls intent foUows tbe statute 
in ail subséquent codifications, so long as the words employed by the législa- 
ture to effectuate tbat Intent are not materially cbanged." 

This does iiot read as tliough. the court was construing an express 
statute authorizing the allowance of punitive damages against employ- 
ers not themselves in fault, and for the négligent acts of inferior em- 
ployés in carrying out the express and implied obligations of the com- 
mon carrier's Qontract. The words "such damages as the jury may 
assess" ought not to be held as expressly allowing punitive damages, 
because, it is not the fair import of the words, particularly in a statute 
providing for a remedy to be given in a court of law, where well-defined 
rules and usages ought to be applied. The very same words ("such 
damages as the jury may assess") are used in section 26, supra, and 
under that statute punitive damages are not allowed against an inno- 
cent employer for the négligent acts of his inferior servants. See 
Williams v. Eailroad Go., supra. The différence in construction in the 
matter of damages of section 36, supra, and section 27, supra, is justi- 
fled by the fact that section 26 was originally enacted for the purpose, 
in part, at least, of taking the négligent killing of minora out of the 
common-law rule as expressed in the maxim, "Actio personalis moritur 
cum persona," and to permit a survîval of the cause of action where 
a minor was killed through négligence; and section 27 was enacted in 
aid of the criminal laws of the state, "to prevent homicide," in line 
with oriental methods to prevent crime by putting to death ail the 
relatives of a criminal, — ^the idea evidently being, as to section 27, 
that, rather t^ian see his corporation employer suffer, the carele^ em- 
ployé will reform Mmsell. 

There is another feature as to damages in this case which is worthy 
of considération. The défendants are receivers and mère stakeholders, 
acting under orders of court, They are themselves without blâme, and 
cannot be held personally responsible, even to further the législative 
intent imputed to section 27 of the Code of Alabama. Any smart 
money they are compelled to pay because of the alleged wrongful con- 
duct of one of their inferior servants must be paid out of a trust fund 
in the hands of the court, belonging to parties from whom the court 
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lias taken away tlie administration of their own property. The court 
seenas to occupy the controlling position in relation to the management 
of the railroad which is usually ascribed to the more or less much- 
abused corporation. In Railroad Co. v. Lansford (recently decided) 
102 Fed. 62, this court approved an instruction to the jury to the 
effect that, under section 27 of the Code of Alabama, if the jury found 
the corporation négligent (of course, through its servants), it was the 
duty of the jury to impose such damages, hy way of punishment, as 
would, in their judgment, prevent ail railroad corporations from being 
guilty of négligence which would cause the death of their passengers. 
I indulge in the hope that such a rule may not be applied to the courts 
and their receivers in operating railroad property. Under the circum- 
stances of this case, the allowance of punitive damages can hâve no 
good or vpholesome effect. Calling damages herein "punitive damages" 
is but giving another name to what is in reality a donation to lawyers 
and a solatium to relatives. While there is no answer or plea in this 
case to the effect that the défendants, as "court receivers," ^re not 
within the purview and intention of said section 27, Code Ala., on 
which this case is said to be based, yet it seems that a very grave ques- 
tion arises, as to whether the said section does apply to receivers, who 
are ofiflcers of the court, and mère stakeholders of property in the pos- 
session of the court, — at least, so far as the section is pénal in its pur- 
pose, and permits the assessment of punitive damages. The section, 
in tenus, provides a remedy for the "wrongful act, omission or négli- 
gence of any person or persons, or corporations, his or their servants 
or agents, whereby the death," etc. Court receivers are not expressly 
mentioned in this statute, and it may well be that, in omitting to ex- 
pressly include them, the législature intended to leave them subject 
to the control and direction of the court whose olflcers they are. A 
very interesting case in support of this view is U. S. v. Harris (recently 
decided; not yet reported) 20 Sup. Ct. 609, Adv. S. U. S. 609, 44 L. Ed. 

, wherein it was held that receivers were not liable for penalties 

imposed by the statutes of the United States for not watering live 
stock in transit. In Turner v. Cross, 83 Tex. 218, 18 S. W. 578, 15 
L. R. A. 262, it is well said: 

"A receiver Is an offlcer of the court that appoints bim, through whom the 
law takes possession of the property to which the reeeivership relates; and 
in cases of receiverships of railway property, unJei the orders of the court 
appointlng them, receivers often operate railways, and assume the duties, 
burdens, and llabilltles ordinarily Imposed by law upon common carriers, in 
addition to the ordinary duties attaching to the position; but at ail times they 
are only the agencles of the court, subject to its orders, and having no personal 
interest in the property in their hands resulting from the existence of the 
receivership, though responsible othcially for the proper management and cus- 
tody of property confided to their care, and, as other persons, personally re- 
sponsible for their own unlawful acts working injury to others, but not so re- 
sponsible for the négligent or wrongful acts of servants that they may be 
compelled to employ in the business confided by the court to their manage- 
ment and control." Page 224, 83 Tex., page 579, 18 S. W., and page 2&i, 15 
L. R. A. 
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SEATTLE NAT. BANK T. PRATT. 
(Circuit Court. N. D. New York, July 10, 1900.) 

t. CoRPOBATiONs— Actions to Enforcb Btatutory Liabilitt of Btockhold- 
BHs— Limitations. 

Gen. St Kan. c. 23, § 44, provides that if a corporation be dissolved, 
leaving debts unpaid, suits may be brouglit agalnst stockholders. Id. 
par. 1200, proTides that, as to credltors seeking to enforce additlonal lia- 
blllty of stockholders, the corporation shall be deemed dissolved If it bas 
Buspended business for more tban one year. Held, that limitations agalnst 
the enforcement o£ such liability begln to run at the expiration of a year 
from such suspension, whether the clalm agalnst the corporation bas been 
reduced to judgment or not, slnce the créditer may immedlately proceed 
against the stockholders on the dissolution of the corporation, witbout 
waitlng to obtain a judgment agalnst the corporation. 

2. Same. 

Code Civ. Proc. N. Y. § 394, providing that an action agalnst a atock- 
holder to enforce a statutory liability must be brought wlthin three yeara 
after the cause of action accrues, applies to an action against a stock- 
holder of a corporation of anotber state to enforce a liability imposed by 
the statutes of such state. 

At Law. . 

L. A. Stebbins and George Lawyer, for plaintiff. 

Charles E. Patterson and Charles C. Van Kirk, for défendant. 

COXE, District Judgç. This is an action to recover of the défend- 
ant, who was a stockholder of the Western Farm Mortgage Trust 
Company, a Kansas corporation, the additional liability created by 
the constitution and laws of that state. The only défense, necessary 
to consider, is the statute of limitations. The plaintiff recovered a 
judgment against the trust company January 18, 1897, upon a debt 
which matured prior to March, 1893. Execution was returned nulla 
bona on the same day. An alias exécution was issued and returned 
nulla bona April 15, 1897. A receiver was appointed for the trust 
company in Colorado, February 6, 1892, and in Kansas, March 5, 1892. 
No business was transacted by the trust company after the appoint- 
ment of thèse receivers. An attempt was made to show that its busi- 
ness career did not end at this time, but it was not successful. There 
can be no doubt that the commercial life of the company terminated 
when the title to its property, of every name and nature, vested in the 
receiver. It was stricken with flnancial coma and, though not legally 
dead, it was as incapable of conducting business as is a gênerai paretic 
for whom a committee has been appointed by the court. 

In determining whether or not the action is barred it is necessary 
to answer the foUowing questions: First When did the cause of 
action against the défendant accrue? Second. Does the statute of 
limitations of Kansas or of New York apply? 

In Cottrell t. Manlove, 49 Pac 519, the suprême court of Kansas has 
construed sections 32 and M of the Kansas statute (Gen. St. c. 23) pre- 
scribing the manner of enforcing the liability of stockholders. Section 
4Â provides that if the corporation "be dissolved, leaving debts unpaid, 
suits may be brought against any person or persons who were stock- 
holders at the time of such dissolution." The court holds that this 
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remedy is open to creditors immediately upon the dissolution of the 
corporation, without awaiting the recovery of a judgment against the 
corporation, and that the statute of limitations starts to run at the 
date of dissolution. The remedy nnder section 32, giving the créditer 
the right to pursue the stockholder upon the judgment against the 
corporation, cannot operate, says the court, to extend the period of 
limitation. In the case of a dissolved corporation section 44 gives an 
immédiate right of action, and the créditer cannot extend the limita- 
tion upon that right by adopting the slower process of obtaining a judg- 
ment against the corporation. The right of action was complète the 
moment the corporation was dissolved. This décision was pronounced 
in an action in which the Kansas statute of limitations was a défense, 
but it cannot be eonsidered as construing that statute. It is a con- 
struction of the foregoing sections of the corporation law of Kansas 
and, as such, is binding upon this court. If it construed the Kansas 
statute of limitations, and that only, it would not conclude this court, 
unless that statute is applicable as a défense. 

At what date was the corporation dissolved? Paragraph 1300 
of the General Statutes of Kansas provides that, as to credit- 
ors seeking to enforce the additional liability of stockholders, the 
corporation shall be deemed dissolved if it has suspended busi- 
ness for more than one year. It is not necessary that there should 
be a formai judgment of dissolution. The statute begins to ruri 
after the expiration of a year from the date of suspension. Bank 
V. King, 60 Kan. 733, 57 Pac. 952; Crocker v. Bail (Kan. A pp.) 
59 Pac. 691. As the receiver in the case at bar was appointed in 
Kansas, March 5, 1892, the statute began to run Marcb 6, 1893. The 
cause of action would, therefore, be outlawed on the 7th of March, 
1896, if a three-years statute of limitation applies. This action was 
begun September 3, 1898. Section 394 of the Code of Civil Procédure 
of New York provides that an action against a stockholder to recover 
a penalty or forfeiture or to enforce a liability created by statute 
"must be brought within three years after the cause of action has ac- 
crued." That this statute applies to the présent situation was held 
by the circuit court of appeals of this circuit upon facts, which, from 
a légal point of view, are identical. Hobbs v. Bank, 37 C. C. A. 
513, 96 Ped. 396; Id. (0. C. A.) 101 Ped. 75. The learned counsel for 
the plaintiff contend that an analysis of the four opinions delivered 
in the Hobbs Case leads to the conclusion that the Kansas and not the 
New York statute was held to be applicable. The court cannot accept 
this view though it be pressed with eamestness and ingenuity. There 
can be no question that the défense of the statute of limitations was 
sustained, and it is diflacult to perceive how this resuit could hâve 
been reached under the Kansas statute when section 21 of the Code 
of that State expressly provides that the period of limitation does not 
run in favor of a person who is "ont of the state." It is said that this 
point was not argued and may hâve escaped the attention of the court, 
but this is hardly probable in view of the fact that the record neces- 
sarily disclosed the citizenship and résidence of the défendant in this 
district, and in view of the further fact that a similar provision is found 
in the Code of almost every state of the Union, New York included, 
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ref u^ing the benefit of the ptfttute of limitations to persons not actually , 
within the State. But ip any event this court iaterprets the décisions 
in the Hobbs Case as holding that section 394 of the New York Cîode is 
a bar to ^action brought; in this state to enforce the stockholder's 
liability created by the lawp of Kansas, if ijiot commenced within three 
years after the cause of action accruedl IJ follpwa that the complaint 
must be dismissed, with cpets, 



In re PIERCBJ, 

(District Court, N. D. New York. July 20. 1900.) 

No. 80/ 

1. BANKRUPTCTr— DlSCHABGE-^FEAnDULBNT CONCEAI-MBNT OF PROPERTT. 

Under BajBkr.Act 1898. § 29b, authorizing the discharge of a bankmpt 
nnless he knbwlngly and f raudulently conceals any of the property belong- 
Ing to hls esta,te whlle a bankrupt, the mère eoncealmènt ôf property by the 
bankrupt 16 hdt ground for denylng a discharge, if It was not done know- 
Ingly and fraudulently, 
8. Samb— Objections Br Gebditors— Sfeciitcation. 

A spécification, In objections to the discharge of a bankrupt, that the 
latter has concealed property belonging to hls estate In bankruptcy, but 
not charglng that it was knowingly and fraudulently done, does not présent 
any issue on the bankrupt's application for discharge. 
8. Samb— Ambndments. ^ 

Where thçi^peciflcatlons In objections tO the discharge of a bankrupt are 
defectlve, In not charglng that a concealment of property by the banlarupt 
was knowingly and fraudulently done, th'è samé may lié amended by the 
Insertion of such allégation after the évidence Is In. 
4 Samb. 

Objections tô the application of a bankrupt for a discharge cannot be 
amended so as to présent a new Issue, as the failure to keep books, after 
the évidence Is in and the objections liave been overruled. 
B. Same— Recovesy of Propbrty by Thustbb. 

The discharge of a debtor in bankruptcy lu no way precludes the trustée 
from recovèring property of the bankrupt's estate whlch has been fraudu- 
lently transferred. 

In Bankruptcy. 

George H-Cobb, for bankrupt. 
David Bearup, for créditer. 

COXE, District Judge. After a cateful examînation the référée 
has found that the évidence is insuflacieiit to warrant a flnding that 
the bankrupt knowingly and fraudulently concealed property from his 
trustée. I incline to the opinion that the conclusion of the référée in 
this regard is correct. If criticism of this condition of affaira is to be 
indulged in it should be directed not against the judicial but the légis- 
lative branch of the government. It cannot be disputed that the 
présent act permits a diseharge no matter how preferential and 
fraudaient hâve been the transfers of the bankrupt so long as his acts 
do not amount to a fraudaient concealment from his trustée of prop- 
erty belonging to his estate. Whether this should be so there 
may be serions doubt, that it is so there is no doubt. The proof hère 
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f ails to establish a case under section 29b, subd. 1, Bankr. Act. The 
spécification flled by the objecting créditer, now opposing the dis- 
charge, is, in my judgment, insufflcient to présent this issue, or any 
issue. The objection charging concealment omits the essential and 
fundamental allégation that the acts were done "knowingly and 
fraudulently." The objection that the bankrupt failed to keep books 
is not mentioned at ail. Should the objecting créditer désire to pro- 
ceed further in this matter he may amend the objections numbered 1 
and 2 by inserting the necessary allégation as above indicated and he 
may verify the spécification nunc pro tune. No hardship can resuit 
as the évidence has been taken and considered upon the theory that 
the spécification was sufficient. It would be unfair, however, to per- 
mit an objection presenting the issue as to the f allure to keep books 
to be made at this late day. The discharge will in no way preclude 
the trustée from recovering property fraudulently transferred. The 
report of the référée is confirmed and the discharge is granted. 



In re BRINCKMANN. 

(District Court, D. Indiana. July 9, 1900.) 

No. 594. 

BANKHtJPTCT— Involuntart Proceedinqs — Who are Cbeditoks. 

Under Bankr. Act 1898, § 1, subd. 9, and section 63b, deflnlng a créditer 
as one who owns a demand or claim provable In bankruptcy, and provldlng 
that unliquldated clalms may be proved and allowed only after belng llq- 
uidated, one havlng an unliquldated demand against an insolvent debtor 
is not such a créditer as is entitled to instltute involuntary pioceedings to 
hâve hls debtor adjudged a bankrupt 

In Bankruptcy. 

Forrest E. Hughes and Edwin J. Bower, for petitioner. 
James F. Gallaher and Smith, Duncan, Hornbrook & Smith, for 
respondent. 

BAKEK, District Judge. On May 3, 1900, George P. Ghadwick, of 
Laporte county, Ind., filed a pétition in involuntary bankruptcy against 
Robert Brinckmann, of the same county and state. The pétition al- 
lèges that Ghadwick is a créditer of said Brinckmann, having prov- 
able claims amounting in the aggregate, in excess ef securities held 
by him, to the sum of |500, and that the creditors of said Brinckmann 
are less than 12 in number. The petitioner allèges that the debt ow- 
ing by the alleged bankrupt to himself is a judgment rendered Janu- 
ary 29, 1900, by the circuit court of Marshall county, Ind., for |1,250, 
for a willful and malicious injury to the person of the petitioner com- 
mitted by said Brinckmann on July 15, 1899. He allèges that there 
is interest due on said judgment from the date of its rendition, and 
costs of suit taxed in said cause, amounting to $140.20. The peti- 
tioner allèges that said Brinckmann is insolvent, and that within four 
months next preceding the date of the flling of his pétition said 
Brinckmann committed acts of bankruptcy, in that he did on January 
103 F.-5 
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3 arid iB, 1900, convey, mortgagej aad transfer ail of Ms real and per- 
eoûàl'îproperty to Louisa Brinckmann, William Brinckmann, Herman 
Brinclnnann, and James F. G-alIâlier, with intent to prefer them as 
créditera over Ms other creditors, and especially the petitioner, and 
that said Brinckmann also conreyed, transferred, and concealed his 
property with. intent to hinder, delay, and defraud his creditors. Said 
Brinctoçaann filed an answer putting in issue ail the material aver- 
ments of the pétition. The court bas heard the évidence adduced by 
the respective parties, and is of opinion that the petitioner was not a 
creditoir of the alleged bankrupt at the time that the acts of bank- 
ruptcy wei'e committed. It ia shbwn by the évidence, without dispute, 
that tiie case of the petitioner against the alleged bankrupt for the re- 
covery of damages for the malicious and wrongful assault and battery 
was not tried until Januaiy 13, 1900, on which day the jury returned 
a verdict in his favor for $1,250, on which verdict on January 29, 
1900, a jûdgment was rendered for the amount of the verdict and 
costs by the circuit court of Marshall county, Ind. No one except a 
creditor can maintain a pétition in involuntary bankruptcy. The pe- 
titioner in this case at the time of the commission of the alleged acts 
of bankruptcy was not a creditor having a provable claim against the 
alleged bankrupt. Section 1, cl. 9, of the bankruptcy act deflnes a 
"creditor" as foUows: 

"(9) Créditer shall include any one who owns a demand or elaim provable In 
bankruptcy and may Include his duly authorlzed agent, attornej^ or proxy." 

Section 63, cl. "b," provides as foUows: 

"(b) UniiqnWttted claims against the bankrupt may, pursuant to application 
to the court, be Uquldated In such manoer as It shall direct and may thereafter 
be proved ajid allowed against bis estate." 

The petitioner's claim at the time the alleged acts of bankruptcy 
were committed was unliquidated. He had not at that time reduced 
his claim for damages for a tort into jûdgment. It remained an un- 
liquidated claim until juâgment waS rendered on the verdict. In the 
case of Beers V. Hanlin, 3 Am. Bankr. B. 745, 99 Fed. 695, it is held 
that an unliquidated claim is not a provable debt in bankruptcy, and 
one arising out of tort must ûrst be reduced to jûdgment, or, pursuant 
to application to the court, be Hquidated, as the court shall direct, in 
order to be proved; and it is further held that where the only alleged 
creditor is One who had an unliquidated claim for tort, not reduced 
to jûdgment at the time of an alleged preferential transfer, he is not 
a creditor who can insist that such transfer is an act of bankruptcy. 
The case of Ex Parte Charles, 14 East, 197, 16 Ves. 256, is a mucE 
stronger case against the petitioning creditor thau the case laat cited. 
The casô was sent by Lord Chandellor Eldon to the court of king's 
bench. The facts stated by the chancellor for the opinion of the court 
were that ian action upon the case was brought by Mary Howell 
against one John Cîharles for breach of promise of marriage, in which 
Bhe obtained a verdict on December 5, 1808, for £150, in damages. 
On Deceiobér 25, 1808, the act of bankruptcy was committed by an 
assignment by the aiUeged bankrupt of ail of his effects. Jûdgment 
on the verdict was entered January 31, 1809. On Pebruary 4, 1809, 
Mary Howell petitioned for a commission of bankruptcy, which is- 
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Bued on February 21, 1809, upon the debt evidenced by lier judgment. 
The case was elaborately argued before the entire court on the certi- 
flcate sent to it by the chancelier; the question being whether or not 
Mary Howell, at the time of the commission of the alleged act of 
bankruptcy, owned a provable debt, and was a créditer, within the 
true construction of the bankruptcy act. The court unanimously 
certified to the chancellor that the debt was not a suiBcient debt to 
support a commission. Afterwards, in the sittings after Trinity 
term, 1812, upon the pétition of the bankrupt, the commission was 
superseded, with costs. In Scott t. Ambrose, 3 Maule & S. 327, 
liord Chief Justice EUenborough said that ail the courts in Westmin- 
ister Hall had concurred in the doctrine of the case of Ex parte 
Charles. The petitioner, not having been a créditer owning a prov- 
able claim at the time of the commission of the alleged acts of bank- 
ruptcy, cannot maintain his présent pétition. It will therefore be dis- 
missed at the costs of the petitioner. 



In re CASHMAN. 
(District Court, S. D. New York. July 17, 1900.) 

1. Bankruptcy— DiscHARGB op Bankrupt— Conce a lment of Assbts. 

Wliere, after allowing a bankrupt every possible crédit, his scliedule of 
assets shows a shrinkage in his property of from ten to thirteen thousand 
dollars in nine months, which Is unaceounted for, the presumption of fraud- 
aient concealment of assets will prevent his recelving a discharge in bank- 
ruptcy. 

2. Same— Failure to Kbep Bocks of Account. 

Where a considérable shrinkage of assets within a short period Is accom- 
panied by the bankrupt's failure to keep a book of entries or any cash 
book, and an alleged payment of $6,000 borrowed money shortly before his 
failure is not entered In any book, and the account given thereof by the 
bankrupt is so dublous and Imperfect as to be insufflcient as a substitute 
for book entries, the inference is warranted that the failure to keep books 
was with the Intent on the part of the bankrupt to conceal his money and 
prevent the true state of hia business being shown. 

In Bankruptcy. 

Nathan, Leventritt & Perham, fer bankrupt. 

Black, Olcott, Gniber & Bonynge, for opposing creditors. 

BKOWN, District Judge. The référée gives no explanation of the 
évidence justifying his conclusion in fa ver of the bankrupt's discharge. 
The case is one of presumptive fraud and concealment of assets from 
the bankrupt's own statements. Deducting |5,019.70 of accounts, 
which presumably include ail his old bad debts, there remains over 
$29,000 shrinkage in assets in nine months to be accounted for. The 
bankrupt's accounting for it is most lame and impotent, beyond |15,000 
or possibly |20,000, allowing for évident exaggerations and mère gên- 
erai statements under the lead of counsel to which little crédit can be 
given. Even allowing |3,000 loss by fire over insurance received, 
$6,000 on goods replevied, and thèse sold on exécution, $2,500 more on 
machinery, and |5,000 for living expenses and loss by his salesmen 
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(Ma lattér Bot very crédible), and not reckoning profits, wMch the 
baiikrlï|it sàys were somethingj there would still be a deficiency of 
from 110,000 to |13,000. The Crédits claimed by his counsel for 
amounts paid to business and confldential creditors, cannot be reck- 
oned In this statement, since, if reckoned as a crédit, they must be 
added to the débit side, requiring added explanation; ifthose notes 
represent money or goods, they are so much added means to be ac- 
counted for. 

This large deficiency in accounting for assets is, as usual, accom- 
panied by a failure of book entries to justify the bankrupt's explana- 
tion. He says he paid about $6,000 borrowed money shortly before 
his failure, taking up notes therefor. Nothing of this is entered in 
any books. He says he kept no cash book; and the testimony he 
gives as to the persons whom he thus paid, their addresses and the 
amounts paid them, is so dubious and imperf ect as to be insufficient 
as a substitute for the book entries which the law contemplâtes should 
be made. The only rational inference is that of intent to conceal the 
bankrupt's money and to prevent the books showing the true state 
of his business; and on both grounds the discharge should be denied. 



In re TOBIAS. 
(District Court, "W. D. Virginia. July 7, 1900.) 

1. BANKRUPTCT— HOMBSTBAD IN PERSONAL BsTATB— SUFPICIENCT OF ClATM. 

A writing flled by a banljrupt with the référée In banlîruptcy, claiming 
the "exemptions allowed a householder under the state law" in the prop- 
erty surrendered, and referrlng therein to the inventory made of said 
: , property by the trustée, wherein a cash valuation is afflxed to each par- 
cel or article, whidj wrlting is foUôwed by the flling of a homestead 
deed, Is a suflicient désignation of the prop«rty claimed by the banlïrupt 
to meet the requirements of Code Va. 1887, § 3639, providlng that a home- 
stead In Personal estate shall be set apart in a writlng signed by the 
householder, which shall designate and describe with leasonable certainty 
the estate so selected, and afflx to each parcel or article the cash valua- 
tion thereof. 

2. Same— Exemption in Property not Paid for— Identification. 

Since, under Code Va. 1887, § 3630, the householder's right of exemp- 
tion in Personal property does not hold as àgainst any exécution or de- 
mand for the puréhase prlce, a banknipt, who has purchased goods and 
commingled them in a common stocli, in making a claim for the home- 
stead exemption in personal estate under the state law must designate 
the goods for wbich the purchase priée has not been paid, and if he is 
unable to do this, because of thelr having been Intermingled with gooda 
paid for, he cannot claim an exemt)tion as to any part thereof. 
8. Same— Right of HousEHôtDBR as aoainst Mbrcantilb Creditors. 

Since the right to a, homestead exemption in personal estate holda 
against ail dainis excppt those for the purchase price, rent, and taxes, a 
banlirupt là' entitled tô à homestead, as against niurcantlle creditors, out 
of a stock of merehandise that has been surrendetfed in bulk to bis trus- 
tée in baakruptey. 
4. Same— Goods ' Paid for fbom Proceeds of Property not Paid for. 

Where the goods surrendered by a bankrupt were honestly acquired In 
the regular course of business, he is entitled to a homestead exemption 
in same, although they were paid for out of the proceeds of goods not 
paid for. 
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6, Same— Fkadd— PIjEading — Evidence. 

A gênerai allégation in exceptions to a bankrupt's clalm for homestead 
exemption eut of the personai estate surrendered, that the excepting 
creditors were induced to give up their goods by the fraud and misrepre- 
sentation of tbe banlirupt, and that the claim of a homestead is part of 
a scheme on tlae part of the banlirupt to hinder, delay, and defraud hls 
creditors, cannot defeat the homestead claim, where the évidence fails to 
show that crédit was given because of any false statement or misrepre- 
seutation of the banknipt 

Micajah Woods, for bankrupt. 

D. Harman, J. E. Edmunde, and G. W. Allen, for creditors. 

PAUL, District Judge. In this case the référée certifies to the 
court for décision certain questions raisçd hy exceptions taken to the 
bankrupt's claim of homestead. The first question is: 

"When a bankrupt in his schedule says, 'I claim the exemptions allowed a 
householder under the state law,' and afterwards files a homestead deed, is 
this sufiicient eompliance with the law to entitle him to the exemption?" 

The exemption claimed by the bankrupt under the provisions of 
the homestead law of Virginia is a stock of merchandise surrendered 
in his schedules. Section 3639, Code Va. 1887, provides how a home- 
stead shall be set apart in personai estate. Section 3639: 

"Sueh Personal estate shall be selected by the householder and set apart 
in a writing signed by him. He shall, in the writing, designate and describe, 
witb reasona-ble certainty, the estate so selected and set apart, and each par- 
cel or article, afflxing to each his cash valuation thereof; and the said writ- 
ing shall be admitted to record, to be recorded as deeds are reeorded, in the 
county or corporation wherein such householder résides." 

The bankrupt on the 9th of April, 1900, af ter being adjudged a bank- 
rupt, filed with the référée a writing claiming his homestead in the 
Personal property surrendered, referring therein to the inventory made 
of the same by the trustée. In this inventory each parcel or article 
bas affixed a cash valuation. The référée holds this désignation and 
description of the property claimed by the bankrupt as a homestead 
to meet the requirements of the statute. The court sustains this 
finding of the référée. 

The second question is thus stated: 

"Where goods can be Identified as not paid for, and the exemption Is 
claimed In them, If the vendors fail to identifv them will the exemption be 
allowed?" 

This interrogatory arises on two exceptions filed by creditors of 
the bankrupt to the assignment of homestead made by the trustée. 
The second exception states: 

"There is no évidence in this case that the stock of goods claimed as ex- 
empt has been paid for. The creditors cannot distinguish which of the goods 
hâve been paid for. * * *" 

The third as follows: 

"The articles specified as not being exempt are eonflned to such articles as 
the bankrupt claims to hâve been purchased from the creditors who bave 
proved their claims. He admits that there are other articles in the stock 
whleh hâve not been paid for. It is insisted that none of the goods which 
hâve not been paid for can be claimed as exempt, whether the debt Is due 
to the creditors proving their claims or others." 
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Thèse exceptions are based on the foUowing provision of the home- 
stead law (section 3630, Code Va. 1887): 

"ProTidéd, that such exemption shall not eitend to aay exécution order or 
other process issued on any demand in the foUowing cases. First. For the 
purchase priée of sald estate, or any part thereof. * » *" 

It is agreed in this case that some of tlie goods claimed by the bank- 
rupt as exempt under the homestead law hâve not been paid for. 
The évidence shows that the goods were purchased at varions times 
between the montlis of January, 1899, and February, 1900, from dif- 
férent mefchants in New York, Phdladelphia, and other places; that 
thèse goods were commingled in a common stock. Some of the cred- 
itors from whom thèse goods were purchased hâve proved their debts 
in bankraptcy, others hâve not. On behalf of the bankrupt it is in- 
sisted that the creditors whose debts are still due them, in whole or 
in part, for the goods claimed under the homestead exemption, must 
identify in the gênerai stock the goods sold by them, and for which 
they hâve not been paid, ànd that unless they do so identify the goods 
the bankrupt is entitled to claim them as exempt under the home- 
stead law. The référée sustained this contention. On the other 
hand, it is claimed on behalf of the creditors that it is the duty of the 
bankrupt to identify and designate the goods on which, in whole or 
in part, he still owes the purchase money, in order that the trustée 
may set apart as exempt such as hâve been paid for. The court sus- 
tains this position of the creditors. In a case like this, where the 
évidence shows that many of the taga and marks on the goods hâve 
been removed, — ^where the goods hâve been purchased from many 
sellers and intermingled in a common stock, — it would be well-nigh 
impossible for the creditors to make the séparation and identification. 
The hardship and injustice of such a requirement are increased where, 
as in the case before ua, the creditors are numerous, living at great 
distances from the domicile of the bankrupt, and most of their claims 
being for small amounts. To impose npon them, under such circum- 
stances, the burden of identifying their goods, would be practically 
a déniai of justice. On the other hand, it imposes no hardship on the 
bankrupt to require him to designate tp the trustée what property is 
not exempt because the purchase price, or some part thereof, is not 
paid. He is the person seeking a benefit, often amounting to a con- 
sidérable estate; and when he comes into a court of justice, assert- 
ing his clEiim to this property, he should come prepared to show a 
clear title to it under the requirements of the homestead law. If he 
is iinable to do this, or has so intermingled the goods for which he 
has not paid with others that hâve been paid for as to make it im- 
possible to designate the class for which he still owes, no homestead 
can be set apart in any of the goods. Rose v. Sharpless, 38 Grat. 
158. The holding of the référée that the burden of designating the 
goods that hâve not been paid for rests upon the creditors from whom 
the same Were purchased is erroneous, and must be reversed. 

Third question: 

"Can a stock of merchandlse he set aside aa a homestead against tlie mer- 
cantile cteditors?" 
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Pourth. question: 

"Can a bankrupt claim his exemption In goods that hare been pald for. If 
it be proven that they were paid for wlth the proceeds from the sale of goods 
that were unpaid for?" 

The third and fourth questions will be considered together. They 
are based on the fourth exception to the assignment of homestead. 
Following is the exception: 

"The stock of merchandise cannot be set aside as homestead against the 
mercantile credltors. The money due to exceptants Is for the value of goods 
gotten from them by the bankrupt. If It Is true that any portion of the goods 
hâve been paid for, such payments were made with the proceeds of the sales 
of their goods which hâve not been paid for, and what Is due them therefor is 
in effect the purchase money for the goods now claSmed as exempt." 

A sulHcient answer to the third question is found in the language 
of the statute allowing a komestead exemption. It provides that th,e 
debtor shall "be entitled to hold exempt from levy, seizure, garnish- 
ment or sale under any exécution, order or process issued on any de- 
mand for any debt or liability or contract his real and personal estate, 
or either, to be selected by him, including money and debts due him, 
to the value of not exceeding two thousand dollars." Then follows 
a list of certain debts, such as the purchase price of the estate, rent, 
taxes, etc., against which the exemption cannot be claimed. Section 
3630, Code Va. 1887. Debts due mercantile creditors are not em- 
braced in thia class, and they hâve no higher standing, as against a 
claim of homestead exemption, than bas any other debt not within 
the liet of excepted debts. The argument that a homestead cannot 
be claimed against a debt due a mercantile créditer is based on a query 
in Rose v. Sharpless, supra; the court saying: 

"The question whether a householder is entitled to hâve a homestead in a 
shifting stock of goods, used in the way of trade, ever liable to change, so that 
it is not the same yeSterday and to-day, is a question of grave importance, but 
not necessary now to be decided." 

However this question might be determined in a controversy be- 
tween exécution creditors and the debtor, where the latter claimed a 
homestead in a shifting stock of goods, that necessarily changed its 
character from day to day, the doctrine contended for is not appli- 
cable in a case of bankruptcy. Hère the goods hâve been surrendered 
in bulk. The title to them has, by opération of law, vested in the 
trustée, and he must dispose of them as the bankrupt law directs. 
The goods in his hands cannot be said to be a shifting stock of goods, 
in the sensé in which the suprême court of appeals of Virginia used 
the term in Eose v. Sharpless. The law is plaiu in the language em- 
ployed. It allows a homestead exemption in real or personal estate, 
or either, including money and debts due the householder. As to the 
manner in which the bankrupt may dispose of his homestead exemp- 
tions, and reinvest the proceeds, under the provisions of section 36-45, 
Code Va., is not a matter before this court. As to the question, can 
the bankrupt claim his exemption in goods that hâve been paid for 
ont of the proceeds of goods not paid for? The answer to this ques 
tion is, if the goods surrendered by the bankrupt were honestly ao 
quired in the regular course of business, though paid for out of ii.^ 
proceeds of the sale of other goods that were not paid for, he can 
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clalm a homestead exemption in the goods surrendered. It is the 
pofcbase price due thje vendor of th^ gofids claimed as a homestead 
thiàt must be paid, and it is only the purchase price of the goods so 
claimed that can be enforced against the homestead. The purchase 
pricis of other goods cannot be so collected. There are nmnerous 
ca^l^s, and counsel bave referred to some of them, wbere an insolvent 
bas inveeted goods unpaid for in a homestead, with the purpose of de- 
frauding his çreditors, in which the purchase money due on the goods 
has been enforced against the homestead. But such is not the case 
hère. 
The ôtily remaining question certifled by the référée is thus stated: 

"Is the daim of homestead by thft bankrupt a part of a scheme to hinder 
and defraud credltors?" 

The allégations charging fraud on tbe part of the bankrupt are made 
in a gênerai way. They state that: 

"ÏUe amounts due to exceptants are for goods obtained from them by the 
bankrupt by fraud and mlsrepresentatlon. by which they were indueed to give 
up thelr goods, and the faislty of which were not known to them until he peti- 
tloned to be adjudged a bankrupt, and the exemption cannot be claimed against 
a llablHty for fraud. The clàlni of a homestead Is a part of a scheme on the 
part of . the bankrupt to hinder, delay, and defraud his ereditors, and should 
not, theçefqre, be allowed." 

The charges of fraud cohtain no spécifications or détails showing 
in what the false représentations consisted, whereby the complaining 
ereditors were deceived. 9 Enc. PL & Prac. 686. Nor does tbe évidence 
show that any statement made by the bankrupt as to his financial 
condition was communicated to any of his ereditors, and that they 
were indueed to give him crédit by reason of his alleged false state- 
ments and misrepresèntations. The court sustains ail the findings of 
the référée, eicept that arising under the second question. 



GOETZE et aL r. UNITED STATES. 

(Circuit Court, S. D. New York. June 14, 1900.) 

No. 3,076. 

1. Ukitkd States— Extension of Constitution ovbr Nbw Tbrritobt— Mili- 
TARY Occupation. 

The boundaries of the United States can be enlarged, and the opération 
of its Institutions and laws extended' over new territory, only by the 
treaty-making power or the législative authorlty. Tlie occupation of terri- 
tory conquered In war, by the milltary forces of the United States, while it 
gives the United States title to such territory as against foreigu nations, 
does not change the status of its inhabitants, who remain foreigners so 
far as regards thelr rejàtlôn to the United States and its laws. 

i. Same— Territory Acquired bt Cession— Status. 

A treaty ceding territory to the United States, In order to hâve the 
effect of incorporating such territory as an intégral part of the United 
States, under. the constitution, and of giving its inhabitants the status of 
citizétjs iheireof, must do so by express provision or by necessary implica- 
tion. Whether a treaty stipulation alone is sufficient, without supplemen- 
tary législation, is not clearly established; but the mère fact of acqulring 
title to the soil, and dominion over it, cannot change the constitutional 
status of the Inhabitants. 
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8. Tkeatibs— Rdles ou- Construction. 

A treaty is not only a law, but also a contract between two nations; and, 
under familiar rules, it must, If possible, be so construed as to give Ml 
force and efCect to ail Its parts. 

4. TJnited States— Status of Porto Rico— Customs Laws. 

The provision of the treaty of Paris, by whlch Spain ceded to the 
TJnited States Porto Rico and other islands, that "the civil rlghts and polit- 
Ical status of the native inhabitants of the territoriea hereby ceded shall 
be determined by the congress," which was made to apply, also, to the 
native Spaniards residing in the ceded terrltory who failed to elect to re- 
tain their allegiance, must be given effect as a condition on which the 
cession was made and accepted. If wlthin the constitutional power of the 
TJnited States to accept the cession of terrltory on such condition, the 
efCeet of the treaty was to vest the title to the soil of the ceded islands in 
the TJnited States, but to postpone any change in the relations of the in- 
habitants to the United States to await the action of congress. If the 
United States was without such power, the treaty was unconstitutional; 
but in no event could it hâve the effect of making the islands a part of the 
United States, and bringlng them within the opération of its constitution, 
contrary to the clearly-expressed intention of the treaty-mating power. 
Hence in either case the ceded terrltory remained a foreign eountry, 
within the meaning of the customs laws; and merchandise imported from 
Porto Rico Into the United States after the signlng of the treaty, but be- 
fore any action by congress, was subject to the same duties as importa- 
tions from other foreign countries. , 

6. BaME— POWBU TO ACQUIKB AND GOVERN FOKEIGN TERRITOBY— COKBTITD- 

TiONAL Limitations. 

The United States, in eommon with ail other sovereign nations, has the 
power to acqulre domlnlon over new terrltory by cession, and to govern the 
same without incorporating it as an Intégral part of itself under its or- 
ganie law. Such power is an ordinary and Important attribute of sover- 
eignty, whlch was possessed by the independent states, and whlch on the 
formation of the Union they denied to themselves in express terms and 
delegated to the fédéral government, in the treaty and war mailing pow- 
ers; otherwlse, the United States would be without the full sovereignty 
as a nation which is essential to enable It to assume and fulflll the inter- 
national duties and obligations whlch must necessarily devolve upon it 
in some cases, as the resuit of suecessful war, without injustice to its own 
citizens. Nor could the United States, If the mère act of cession brlngs 
the ceded territory within the opération of the constitution, grant to the 
inhabitants of such territory the right to form an independent government, 
or relieve them from fédéral taxation, without entirely renounclng its own 
sovereignty. 

6. Same. 

The argument in favor of the possession of such power by the United 
States is strengthened by the hlstorical facts that the treaty of cession 
of Louisiana expressly provided that "the inhabltants of the ceded terri- 
tory shall be incorporated in the Union of the United States and admitted 
as soon as possible, according to the principles of the fédéral constitution, 
to the enjoyment of ail the rights, advantages and immunitles of citizens 
of the United States," and the subséquent treaties eeding Florida, Califor- 
nia, and Alaska contalned substantlally slmilar provisions, and that in 
each case the cession was supplemented by an act of congress extending 
the customs laws of the United States over the ceded terrltory. In the 
cases of Louisiana and Florida, also, the treaties gave France and Spain 
spécial trade advantages in the ceded territory for a term of years, which 
would render such treaties unconstitutional if the act of cession ipso facto 
brought the territory ceded within the full opération of the uniformlty 
clause of the constitution. 

7. Same. 

The déniai of the power of the United States to govern territory over 
which the constitution does not extend cannot be deduced from the fact 
that this is a republic, founded on the principle that ail governments dérive 
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thelr just powers from the consent of-;tîieigoverned, and tumnâ to establish 
I : (Endi maintalu a repuMIcan torm of igoîrenjnient throughout its dominions, 
' ; ainoe suoli a form of goveinment oajnîBa readlly be gstablished and main- 
talned In territory outslde the sphère of: the constitution as withln it, and 
the same civil and polltlcal rlghts gtvea. to Its Inhabitants. The fundamen- 
tal prlncipjes of our government an^ the negatiye provisions of the con- 
stitution In favor of persoinal rlghts înay well be held, by inference and the 
gênerai spirlt of the constitution, to liiiult the powers of congress in the 
gpvernment of any terrUory. 

8. Same— Acquisition of Naw Tbbritoby— VaiiIditt of Conditions of Thbaty. 
The XJolted States, baving power to acquire territory by cession with- 
out Incqrporatlng It fully under its orgeinic laws, may make such treaty 
stipulations in regard to the constitutlonal status of the inbabitants of 
ceded territory as are deemed; for the best interests of such inhabitants and 
its own «itizens, and the provision of the treaty of Paris leaving the status 
of the inbabitants of tbe islands ceded by Spain to befixed by congress is 
valld 

Appeal by the importere from a décision of the board of gênerai 
appraisérs wMch Bustained the assessment of duty by the collecter 
upon the mercbandise in 4uestion. 

Everit Brown and Edward C. Perkins, for appellants. 
Henry L. Bnmett and Henry C. Platt, U. S. Attys. 

TOWNSEND, District Judge. On June 6, 1899, John H, Goetze 
& Co. imported from Porto Kico into the port of New York 100 
baies of leaf or Aller tpb^cco, upon which duty was assessed at 35 
cents per pound, as "fillër tobacco not specially provided for," pursuant 
to the provisions of paragraph 213 of the tarifE act of July 24, 1897, 
commonly- known as the "Dingley Act." The importer protested, 
claimingthat the merchandise was not subject to duty, because Porto 
Rico was nOt à foreign couhtry, and because, therefore, the "imposition 
of duties on goods brought from a place within the territory of the 
United States into a port of the United States is not lawful and valid 
under thê Constitution." There is no dispute as.to the classiflcation 
of the tobâcCO or as to the rate of duty, provided the imposition is 
lawful. , 

A preliminary question of jurisdiction bas been disposed of in the 
suit of Lascelles t. Bidwell, 102 Fed. 1004, recently brought to enjoin 
the collecter from collecting the duties. Judge Laçombe denied the 
inotion of the complainants therein for an injunction, on the ground 
that they "hâve an adéquate, summary, and expéditions remedy at law, 
under the customs administrative act." 

The târiflf ftct of July 24,1897, provides "that on and after the pass- 
age of this act, unless otherwise specially provided for in this act, 
there shall be levied, collected and paid upon ail articles imported from 
foreign countries, and mentioned in the schedules herein contained, the 
rates of duty "which are, by the schedules and paràgraphs, respectively 
préscribed." 3b Stat. 151. The constitution provides that "ail du- 
ties, imposts, and excises, shall be uniform throughout the United 
States." Article 1, § 8. Before the war with Spain, Porto Rico was 
a foreign country. It did not cease to be a foreign country when it 
was occupièd by the military forces of the United States. Its status 
at that time is settled by the décision of the suprême court in Fleming 
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T. Page, 9 How. 603, 13 L. Ed. 276. The port of Tampico Md been 
wrested from Mexico, and was lield by the United States until the final 
treaty of peace. During that time duties on goods imported from that 
port were protested on the ground that Tampico was part of the United 
States. Chief Justice Taney, in writing the décision to the effect that 
Tampico was a foreign country, says: 

"The country was In the exclusive and firm possession of the United States, 
and governed by its military authorlties, acting under the orders of the prési- 
dent. But it does not follow that it was a part of the United States, or that it 
had ceased to be a foreign country, in the sensé in which thèse words are 
used in the acts of congress. • • • By the laws and usages of nations, con- 
quest is a valid title while the Victor maintains the exclusive possession of the 
conquered country. ïhe citizens of no other nation, therefore, had a right to 
enter it without the permission of the American authorities, nor to hold inter- 
course with its inhabitants, nor to trade with them. As regarded ail other 
nations, it was a part of the United States, and belonged to them as exclu- 
sively as the territory inclnded in our established boundaries. But yet it was 
not a part of this Union." 

The conquest of Porto Rico under authority of the executive made 
it ours by military title. But the president's "conquests do not en- 
large the boundaries of this Union, nor extend the opération of our 
institutions and laws beyond the limits before assigned to them by the 
législative power." Our boundaries could not "be regulated by the 
varying incidents of war, and be enlarged or diminished, as the armies 
on either side advanced or retreated." Fleming v. Page, supra. In 
this sensé, therefore, our constitutional boundaries do not "follow the 
tlag." An extension of the boundaries of the United States can be 
made "only by the treaty-making power or the législative authority, 
and is not a part of the power conferred upon the président by the 
déclaration of war." Id, 

The conquest of Porto Eico did not incorporate the island within the 
United States. Did the treaty of cession accomplish that resuit? 
What action on the part of the treaty-making power is essential in or- 
der to effect a complète incorporation of new territory, and whether 
this resuit can be accomplished at ail without supplementary législa- 
tion, is by no means settled. In the treaty of cession of Louisiana it 
was provided that: 

"The inhabitants of the ceded territory shall be Incorporated in the Union 
of the United States, and admltted as soon as possible, according to the princl- 
ples of the fédéral constitution, to the enjoyment of ail the rights, advantages 
and immunlties of citizens of the United States." Article 3. ; 

Whether this provision brought the new territory within our bounda- 
ries is a question which bas not arisen. Congress, shortly after the 
ratification of the treaty, passed acts providing for the extension of 
our customs and other laws over Louisiana. 2 Stat. 245, 251, 283. 
The treaty which ceded Florida contained an almost identical pro- 
vision for the incorporation of the inhabitants of that territory. Of 
this treaty Chief Justice Marshall said: 

"This treaty Is the law of the land, and admlts the Inhabltants of Florida 
to the enjoyment of the privilèges, rights, and immunities of the citizens 
of the United States." Insurance Co. v. Ganter, 1 Pet. 542, 7 L. Ed. 255. 

Whether they would be admitted independently of this stipulation, 
he refuses to discuss. Congress, however, deemed it necessary to pass 
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«peéiàl ènactments in order to extènd our revenue and otlier gênerai 
laws oiver the new territory. 3 Stat. 637, 657. In the treaty of 1848 
wità MeSico, providing for the cession of Oalifomia, it was stipulated 
thatMeXicans remaining in the ceded tertitory who did not elect to re- 
tain their former citizenship "shall be incorporated into the Union 
and be admitted at the proper time (to be judged of by the congress of 
the United States) to the enjoyment of ail the rights of citizens of the 
United States, according to the principles of the constitution." Arti- 
cle 9, Treaties and Convéûtions, 686 (9 Stat. 930). Ck>ngress, within 
a year from the treaty of cession, extended our revenue laws to Cali- 
fornia. 9 Stat. 400. AU the laws of the United States not loeally 
inapplicable were extended by spécial enactment to California a few 
weeks after she had been admitted as a state. Id. 521. Of this treaty 
Mr. Justice Wayne said, "By the ratification of this treaty California 
became a part of the United States." Cross v. Harrison, 16 How. 197, 
14 L. Ed. 903. But, as will be shown, it is probable that Justice Wayne 
was referring to the relations of California and the United States as 
regards other nations, and not as to its internai, organic connection 
with the sovereign nation, so that thèse words cannot be taken as de- 
termining that supplementary législation is not necessary to complète 
incorporation. In the cession of Alaska it was provided that the 
inhabitants who remained three years, with the exception of uncivil- 
ized native tribes, "shall be admitted to the enjoyment of ail the rights, 
advantages and immunities of citizens of the United States." Article 
3 (15 Stat 542). About a year later congress extended our customs 
and navigation laws to the new territory. 15 Stat. 240. Thus we see 
that in ail previous cession of territory there has been a spécial pro- 
vision in tiie treaty for ihcorporating the inhabitants within the United 
States. Whether a treaty stipulation alone would be sufftcient to in- 
corporate the territory into the Union is not clearly established. The 
statement of Chief Justice Marshall, supra, would lead to the con- 
clusion that such stipulation is snfflcient to secure citizenship. Con- 
gress, however, has always deemed it necessary to put our customs 
laws in force by supplementary législation. This uniform course of 
treaty and législative provisions shows that the incorporation of new 
territory into our body politic is not to be readily inferred from a 
treaty, but tésults only from express stipulations in or necessary im- 
plication therefrom. Before the date of this importation the island 
had been ceded to this country by the treaty of Paris, whith went into 
effect on April 11, 1899, Article 2 of that treaty provided that "Spain 
cèdes to the United States the Island of Porto Rico." Article 9 pro- 
vided that the f civil rights and political status of the native inhabit- 
ants of the territories herèby ceded shall be determined by the con- 
gress." 30 ^tat. 1754. The treaty further provided fhat "Spanish 
subjects, natives of the peninsula, residing in the territory over which 
Spain by the présent treaty relinquislies or cèdes her sovereignty," 
may déclare thçir intentioij; to retain their allegiance, "in default of 
which déclaration they shali be held to hâve renounced it and to hâve 
adopted tihe nationality of the territory in which they may réside." 
Article 9 (30 Stat. 1759). There is no stipulation for the incorporation 
of the ihhabitants within the Union, as there has always been in prior 
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treaties. On the contrary, their "civil rights and political status 
• * * shall be determined by tbe congress." Spaniards who re- 
nounce their allegiance bave the same status as natives. In tbe dé- 
termination of "civU rights and political status" must be comprehended 
the détermination of the internai relationship of the Porto Ricans to 
our organic law. Before cession, under conçiuest, Porto Eico was a 
part of the United States as to foreign nations. The de facto title to 
the soil waa in the United States, but its inhabitants were f oreigners 
to the constitution, and the provision for uniformity of duties had no 
application there. Fleming v. Page, supra. By cession the title be- 
came de jure, but in the status of the islanders as foreigners, and so in 
the status of Porto Rico as a foreign country, no change was to be 
made until congress should détermine its character. The treaty vests 
the sovereignty over the island in the United States, but postpones 
changes in the relations of its people, and in its relations to the body 
politic, until congress shall détermine what relations shall be best suit- 
ed to the conditions of its inhabitants and to the welfare of the United 
States. Since congress at the time of this importation had not per- 
formed this condition of incorporation, the status of Porto Eico, except 
as to other nations, remains unchanged. 

Counsel for the appellants, however, interpret the treaty as having 
effected a complète incorporation of Porto Rico with the United States. 
They reject the provision which leaves the civil rights and political 
status of the inhabitants to be determined by congress as an unlawf ul 
attempt to grant to congress certain powers over the territory after it 
has become incorporated in our Union, and therefore as immaterial 
and ineffectuai for any purpose. Taking the phrase, "Spain cèdes 
Porto Rico to the United States," as making Porto Rico part of the 
United States under the constitution, they contend that the provision 
that "the civil rights and political status of the inhabitants shall be 
determined by congress" is either an attempt to grant congress uncon- 
stitutional rights, or "is merely harmless and superfluous, as it cer- 
tainly is so far as political status is concerned, for it only déclares what 
would be the law without it." 

The treaty is a contract between two nations, and, under familiar 
rules, it must, if possible, be so construed as to give full force and 
effect to ail its parts. "It is a mie in construing treaties as well 
as laws, to give sensible meaning to ail their provisions, if that be 
practicabie. 'The interprétation, therefore,' says Vattel, Vhich would 
render a treaty null and inefficient, cannot be admitted;' and, again, 
it ought to be interpreted in such a manner as that it may hâve its 
effect, and not prove vain and nugatory." Geofroy v. Riggs, 133 U. S. 
258, 10 Sup. et. 295, 33 L. Ed. 642. The construction contended for 
by the appellants not only fails to give sensible meaning to ail the 
provisions of the treaty, but does violence to the natural and ordinary 
meaning of its language. When one nation "cèdes" territory to an- 
other, it hands over the title and sovereignty, good as against ail the 
iForld. But this does not necessarily détermine in what way it shall 
be held by the new sovereign. As was said by Chief Justice Marshall 
in Insurance Ck>. v. Ganter, 1 Pet. 541, 7 L. Ed. 254: 
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"The usage of the world Is, If & nation be not entirely subdued, to conslder 
tbe holding of acqulred territory as a mère mllitary occupation until Its fate 
shall be determlned at the treaty of peace. If It be ceded by the treaty the 
acquisition is confirmed, and the ceded territory becomes a part of the nation 
to wlilch It is annexed, either on the terms stipulated in the treaty of cession, 
or on such as Its new master shall impose." 

In determining tlie meàning to be attributed to the words "cède" 
and "foreign" herein, we inust not confuse tlie principles of inter- 
national and constitutional law. From the standpoint of internation- 
al law, as regards other nations Porto Eico is annexed to the Union, 
and has hecome fully a part of the United States. The title to the soil 
is in us as exclusively as is that to any portion of this continent. Its 
political status is determined by the treaty. It is now a part of our 
dominion, undistinguishable from any other part of the United States, 
so far as other powers are concerned. But this international relation 
does not affect the status of the island from the standpoint of consti- 
tutional law. The soil Isecame part of thé United States by conquest. 
The treaty of cession only confirmed on the part of Spain a title al- 
ready good against ail the rest of the world. We hâve the authority 
of Fleming v. Page that acquiring the title to soil, making it part of 
the United States as regards foreign nations, does not bring it within 
the sphère of the constitution. If, then, it is not acquisition of soil 
which extends our constitutional boundaries, what does accomplish 
this reeult? In order to extend boundaries recognized by other na- 
tions, the extension of dominion by conqùest is sufflcient. To extend 
constitutional boundaries, there must be some extension of organic 
law to the inbabitants, or of institutions over the territory. The 
ephere of application of the constitution is determined, not by con- 
sidérations of title to land, but by récognition of the status of its 
inhabitants. New territory is not brought under the constitution by 
acquisition of the soil; otherwise, Fleming v. Page could not hâve 
been decided as it was. This is done eithér by an incorporation of 
the inhabitants into the Union, or by an extension of our laws and in- 
stitutions throughout the territory, This cannot be done by conqùest, 
but only by législation or treaty. Fleming v. Page. Hère the treaty 
recognizes and makes complète the de facto title gaihed by conqùest. 
The island is not thus brought under the constitution unless the treaty 
suppléments the confirmation of title by an incorporation of the in- 
habitants into the Union under the constitution, or by the extension of 
our institutions. This the treaty fâils to do. Instead of providing 
that Spanish résidents who renounce their allegiance shall be incorpo- 
rated as citizeiis,— the uniform course pursued hitherto when it has 
been desired to bring new territory into the Union, — ^the treaty stipu- 
lâtes that, in default of a déclaration of allegiance to Spain, "they shall 
be held to hâve rénounced it, and to hâve adopted the nationality of 
the territory in which théy may réside." Thus they and the native 
inhabitants, practically the whole people of the island, are left to find 
a détermination of their status in congressional action. The people 
of Porto Eico, ihstead of being incorporated into the Union by the 
treaty, are left in statu quo. Nor has there been any extension of 
our laws or institutions to the island. But at least one of thèse acts, 
brought about either by treaty or législation, is necessary before any 
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change of status, before any application of the constitution, in Porto 
Rico. Until then tlie island remains, to use the language of the su- 
prême court, "part of the United States, but still a foreign country," 

It is strongly urged, by way of objection to elïectuating the lan- 
guage and real intent of the treaty, that the United States has no con- 
stitutional authority to hold sovereignty over subject territory which 
it does not make part of itself under the constitution. This principle 
is attempted to be deduced, not from any gênerai impossibilily of 
owning territory without incorporating it as a part of the sovereign 
nation, but from the peculiar limitations claimed to exist upon our 
own sovereignty. Other nations rule and exercise full sovereignty 
over lands which they in no way annex to themselves as an intégral 
part under their organic law. If the United States is to be denied this 
common attribute of sovereignty, it must be admitted that the treaty 
of Paris is so far forth unconstitutional. But, if our nation has this 
power in common with other nations, then the treaty is valid. We 
hâve seen that, before the treaty of Paris, Porto Eico was a foreign 
country, and that by the treaty of Paris its political status was to re- 
main unchanged until congress should act. Until congress fixes its 
status otherwise, Porto Eico, so far as regards our constitution, is a 
foreign country. That it was so at the time of the treaty cannot be 
denied without running counter to the authority of the décision of the 
suprentie court in Fleming v. Page, eupra. That the treaty, if valid, 
left the constitutional status of the island unchanged, cannot be de- 
nied without doing violence to the meaning of its express terms, and 
adopting a construction which fails to give effect to ail parts of the 
instrument. 

The only remaining ground upon which it can be urged that Porto 
Rico's status has been changed is that the treaty is unconstitutional. 
Thus far in the history of our country no treaty has ever been adjudged 
invalid on this ground. A treaty is not only the law of our land, 
but also a contract of the United States with another nation. A court 
would not be justifled in overruling the act of the treaty-making 
power unless the reasons for so doing were strong and imperative. 
The sole constitutional question is this: May our government by 
treaty accept the title and sovereignty over territory, and at the same 
time préserve its status as a foreign country, so far as its internai rela- 
tion to us is concerned? Can we, in other words, hold sovereignty 
over territory without incorporating it into the United States? Coun- 
sel for appellant, in arguing that Porto Eico is a portion of this nation, 
rely chiefly on the case of Cross v. Harrison, 16 How. 164, 14 L. Ed. 
889. They claim that it was there decided "not only that territory 
ceded by a treaty of peace becomes a part of the nation to which it is 
annexed, but that it ceases to be a foreign country, within the mean- 
ing of the tariff act, so that duties accrue under such an act upon 
goods brought into it from abroad." It is extremely doubtful whether 
any such doctrine can be deduced from that case. If it were to be 
assumed that such might be the effect of an unqualifled cession, this 
principle would not apply in testing the constitutionality of a treaty 
which modifies the cession, and préserves the status of ceded territory 
as foreign. The contract between the United States and Spain in ex- 
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presB terms qualifies wHattHe appeltonts claim îs tiie usnal legàl effect 
of cession. The opinion in Cross v. Harrison does not contain any 
discussion of tliis, the only question before us. Indeed, the constitu- 
tional questions wBîch wére discussed were not involved in the dé- 
cision, because the dnly cOntroversy was as to the authority of the 
military governor, after cession, to collect the regular duties in force 
throughout the United Stàtfes without authority from congress, and 
congress had ratified his àci:îbn. This alohe -would hare been décisive. 
Beyond this, the only q^ïèstion involved in the discussion was the 
right of the collecter uBder the military governor, during the inter- 
regnùm, to levy on goods Corning into the ceded territory the same 
duties as wère enforced elsewhere in the United States. In vphat 
eense California was a part of the United States is not made clear. 
Justice Wayne indeed said: 

"By the ratification of treaty, California became part of the TJnlted States. 
And as there Is nothlng stipulatefl In the treaty wlth respect to commerce, It 
became Instantly bonnd and prlvUeged by the laws which congress had passed 
to raise a revenue from duties on Imports and tonnage." Oross v, Harrison. 

But the suit related to the claims of foreign importers; the right 
claimed by them was to land goods free from duty in territory under 
the sovereignty of the United States, and so a part of the United States 
as to ail foreigners; no question of the internai relation of California 
and the United States was raised; and it is not at ail certain that 
thèse words of Justice XVayne do not mean simply that, as to foreign 
nations, California had become a part of .tbe United States by perfect- 
ed title, and theref ore foreigners could not violate there the law allow- 
ing them liberty to trade with the United States under specifled condi- 
tions. But, even if thèse words of the court were intended to de- 
scribe the internai relation of the new territory, they were used in 
référence to the treaty by which California was ceded. That treaty 
not only did not negatively qualify the cession, but, on the contrary, 
contained such phrases as thèse: "Terrîtories previously belonging 
to Mexico and which remain for the future within the limits of the 
United States as defined hj the présent treaty." Article 7. "In con- 
sidération of the extension acquired by the boundaries of the United 
States as defined in the 5th article of this treaty" (article 12), and 
"considering that a great part of the territories whiçh by the présent 
treaty are to be pomprehended for the future within the limits of the 
United States" (article 11), — Ibesides the gênerai provision for the in- 
corporation of inhabitants as citizens already mentioned (article 9, 
9 Stat. 930). Apparently the intent of that treaty was to include Cali- 
fornia within the United States. Whatever is said in Cross v. Harri- 
son on the relation of the ceded territory to the United States, so far 
as it is not merely obiter, serves simply to fix the effect of that and 
similar treaties of cession. But there is nothing in ail this from which 
we can dérive any authority to. déclare unconstitutional a treaty of 
cession which postpones the incorporation of the ceded territory as 
an intégral part of the United States. The only phrase at ail bearing 
on that issue is, "Inasmuch as there is nothing stipulated in the treaty 
with respect to commerce, it became instantly bound and privileged 
by existing tariiï laws." This indicates that a treaty may make 
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provisions for tariff régulations not unifonn with those exisJ^ing 
tliroughout the Union, thus postponing the complète annexation of the 
territory under the uniformity clause in the constitution. Cross v. 
Harrison, therefore, upon the authority of which the appellants chiefly 
rely, does not bear at ail upon the constitutionality of this treaty. 
The discussion of the constitutional question simply assumes that 
Califomia had become part of the United States. The références to 
and interprétations of said décision in subséquent décisions of the su- 
prême court show that the only point decided there was, as stated by 
Mr. Justice Bradley, "that the président, as commander in chief, had 
power to form a temporary civil government for Calif ornia, as a con- 
quered territory, and to impose duties on imports and tonnage for 
the support of the government and for aiding to sustain the burdens 
of war, which were held valid until congress saw fit to supersede them; 
and an action brought to recover back duties paid under such régula- 
tion was adjudged to be not maintainable." Hamilton v. Dillin, 21 
Wall. 87, 22 L. Ed. 531. «It was held in the case of Cross v. Harrison 
that the sovereignty of California was in the United States, in virtue 
of the constitution, by which power had been given to congress to dis- 
pose of and make ail needful rules and régulations respecting the terri- 
tory or other property belonging to the United States," — ^to show 
power of congress to govern it. Catron, J., in Scott v. éandford, 19 
How. 523, 15 L. Ed. 691. 

The other case emphasized by appellants as bearing on this point 
is Loughborough v. Blake, 5 Wheat. 319, 5 L. Ed. 98. Reliance is 
placed on the following language of Chief Justice Marshall: 

"It will not be eontended that the modification of the power extends to 
places to which the power Itself does not extend. The power, then, to levy and 
eoUect duties, imposts, and excises may be exercised, and must be exercised, 
throughout the United States. Does this term [i. e. the "United States"] desig- 
nate the whole or any portion of the American empire? Certainly this ques- 
tion can admit of but one answer. It Is the name given to our great republic, 
which is composed of states and terrltories. The District of Columbia or the 
territory west of the Missouri Is not less within the United States than Mary- 
land or Pennsylvania; and It Is not less necessary, on the prlnciples of the 
constitution, that uniformity In the imposition of imposts, duties, and excises 
should be observed in the one than in the other. Since, then, the power to 
lay and coUect taxes, which Includes direct taxes, is obviously co-extensive 
with the power to lay and coUect duties, Imposts, and excises, and sinee the 
latter eitends throughout the United States, It follows that the power to impose 
direct taxes also extends throughout the United States." 

Inasmuch as the District of Columbia was carved ont of states 
which were under the constitution, it bas been strongly urged that 
thèse statements are mère dicta. Mr. Justice Marshall's proposition 
is that, since the power to levy taxes may and must be exercised 
throughout the United States, the limitation of the power must cover 
an equal area. But in no event could it be necessarily décisive as 
to whether we can hold the title to territory without making it a part 
of the United States. 

No other décision of the suprême court lias been cited as furnishing 
any authority to support the claim that this treaty is unconstitutional. 
The question is therefore an open one. On the one slde it is eontended 
that the United States may hold title to territory without incorporât- 
ing it fullv under its organic laws; on the other, that when it accepts 
103 F.-6 
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sovepéigQtystJie ceded territpry a^; p%t,||ietaQt becomes fiiUy ^ part of 
the UinitfiÂStiates, without possifelie <l}i^I%ation or limitation. If 
tàe (jharactei; of the acquisition may'bé IJaiHèd, tlie attempt to pré- 
serve the foreign status oft^e island until congress shall détermine the 
extent to which it is to he incorporated is constitutional. If cession, 
ipso facto, accomplishes jan unqualifled incorporation, Porto Kico is 
no longer foreign. Il we canhot hold ceded territory without bring- 
ing it under the constitution, as an intégral part of the United States, 
then we çannot give to Porto Eico practical independence, — a consti- 
tution and laws of hér own, taxes of her own, — and hold merely the 
sovereignty, conflned, perhaps, to control of foreign relations. If 
Porto Rico is still a foreign country, we might adopt that course. 
The treaty, if valid, leaves such a policy open to us. If it is a part 
of the United States, in the sensé that appellants urge, we cannot 
grant independence unleœ we entirely renounce our soYereignty; for 
otherwise, under their contention, the island would be under the uni- 
formity clause of the constitution, and we should be compelled to tax 
it uniformly with our own nation. Such a view of our constitutional 
limitations would make it impossible for us to accept from another 
nation a cession of territory on the condition that we should not tax 
it for a number of yearg|. If cession works incorporation, and its 
effect carmot be limited, we cannot stipulate to hold the ceded terri- 
tory without imposing upbn it at once the burden of p:ur excise laws 
and our tapifl. Can we not, in acquiring territory, provide for free 
trade with its former sovereign for a time? Counsçl for appellants 
contend that we cannot, and that such a provision would be uncon- 
stitutional. If this contention is well founded, if such territory is at 
once necessarily incorporated, then the stipulation in the treaty of 
Paria that the Philippines are to hâve free trade with Spain for 10 
years is void, because in violation of the uniformity clause in the con- 
stitution. Then the treaty which ceded Louisiana was unconstitution- 
al, as some of its opponents urged at the time, in its attempt to limit 
the incorporation of that territory to the extent of admitting to its 
ports certain Bpanish and French ships on payment of smaller ton- 
nage duties than would be required in othér ports of the United States. 
Hère, to this extent, Louisiana was kept àpart from fuU union with 
our nation, that in this respect it was not bound by the uniformity 
clause in the constitution. A similar provision secured privilèges for 
Spanish ahips for 12 years in the ports of Florida when that territory 
was ceded, thereby granting that territory commercial advantages not 
in harmony with a fuU incorporation under the constitution. Are we 
to déclare thesé treaties unConatitutional? Are we to say that the 
United States, as a sovereign nation, exercising full power to make 
war and treaties; iS to be so limited that it cannot accept sovereignty 
without unconditional incorporation? This is what we must décide 
if we are to déclare the treaty before us unconatitutional. If tlie 
treaties with France and Spain, sanctioned in the former by con- 
gressional resolution unquestioned in our courts and acquiesced in ail 
thèse years, are valid précédents; if the treaty of Paris, giving Spain 
free trade with the Philippines, is constitutional, — ^then the treaty 
clause in question is not unconstitutional and void, and Porto Rico 
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is still, in its constitutional relations to us, a foreign country, until 
congress shall otherwise détermine. It may be argued, however, tliat, 
as the treaty-making power has not stipulated as to rates of duty for 
the ceded territory, this power is not included in the subjects left to 
congressional discrétion. But it is difflicult to conceive any gênerai 
language more apt to express an intention to leave to congress the dé- 
termination of ail such matters, tban that used in the treaty. Porto 
Eico was a foreign country, and its inhabitants were foreigners, prior 
to the treaty. The treaty virtually provided either that the statua 
of the island as a foreign country should continue, or that the status 
of its inhabitants as foreigners should continue, until the essentials 
of a change of condition should be determined by congress. No sug- 
gestion has been made as to how the treaty can hâve changed the stat- 
us of the island as a foreign country, when it expressly provides that 
the inhabitants shall retain their foreign status. If this treaty must 
be so construed that the territory is incorporated into the United 
States, while the inhabitants are denied the political status and civil 
rights of citizens, the treaty must be declared unconstitutional, and in 
that case Porto Rico remains a foreign country, and the duties were 
properly assessed. But such a construction is not to be adopted if the 
language used will reasonably admit of any other interprétation. 
The natural and apparent meaning of the language of the treaty is 
that the territory is acquired, but not incorporated, and that it there- 
fore remains foreign, with respect to customs duties, until further 
législation. This is in accordance with the provisions of prier treaties. 
Therefore the uniformity clause of the constitution does not yet apply. 
It has been assumed throughout this discussion that if Porto Rico 
was a foreign country, in the sensé that the constitutional provision 
for uniform duties does not apply to it, it was a foreign country within 
the meaning of the tariff law. The term "foreign" is used in varions 
sensés. Thus, the différent states are usually held to be foreign to 
each other, except as concerna international relations. Sister state 
judgments are for most purposes foreign judgments, and generally, 
for ail purposes other than those speciâcally mentioned in the consti- 
tution, our States are foreign to each other. On the same principle 
Porto Rico remains foreign to the United States, except as provided 
by the treaty. As it has not yet been domesticated under the consti- 
tution, its status continues unchanged, except as to its relations with 
outside nations. While the term "foreign countries," as used in our 
tariff law, has not yet been judicially passed upon, it may fairly be 
presumed that, if the makers of that law could hâve foreseen the prés- 
ent conditions, they would hâve intended that the former relations of 
Porto Rico to the United States, as regards customs duties, should 
continue until changed by act of congress. The power to hold territory 
without incorporating it as an intégral part under its organic law is 
an ordinary attribute of sovereignty. The independent states pos- 
sessed it before the formation of the Union. This attribute of sov- 
ereignty they delegated to the fédéral govemment in the treaty and 
war making powers, and denied to themselves, in express terms. As 
was said by Mr. Justice Bradley in the Legal-Tender Cases, 12 Wall. 
554, 20 L. Ed. 313: 
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"The constitution of the nnlted States establislied a government, and net a 
teagtie, compact, or partnersurp. It was constituted by the people. It is called 
a 'govemment' In the eighth section of arlcle 1 It is dedared that congress 
shall have power to make alllaws which shall be necessary and proper for 
carrylng Into exécution the foregolng powers, and ail other powers vested by 
this constitution In the govemment of the United States, or in any department 
or oflBce théreof. As a government, It wàs invested wlth ail the attributes of 
soverelgnty. * * ♦ The TJnlted States is not only a government, but it Is 
a national government, and the only government in thia country that bas the 
character of nationality. It is invested wlth power over ail the foreign rela- 
tions of the country,— war, peace, and negotiatlons and intercourse with other 
nations,— ail whleh are forbldden to the state governments. » * * Such 
being the character of the gênerai government, it seems to be a self-evident 
proposition that it Is invested wlth ail those inhérent and implied powers which 
at the time of adopting the constitution were generally consldered to belong to 
every government as such, and as being essential to the exercise of Its func- 
tlons. If this proposition be nOt true, it certalnly is true that the govemment 
of the United States bas express authority. In the clause last quoted, to make 
ail such laws (usually regarded as inhérent and implied) as may be necessary 
and proper for carrying on the government as constituted, and vindicating its 
authority and existence." 

And again, in Mormon Church v. U. S., 136 U. S. 42, 34 L. Ed. 491: 
"The power to make acquisitions of territory by conqoest, by treaty, and by 
cession is an incident of national soverelgnty. The territory of Louisiana, 
when acqulred from France, and the territories west of the Rocky Mountalns, 
when aequired from Mexico, beçame the absolute property and domain of the 
United States, subject to such conditions as the government in its diplomatie 
negotiatlons had seen fit to accept relating to the rights of the people then 
Inhabiting those territories." 

The power exercised in this treaty, then, as an ordinary attribute of 
sovereignty, was granted by the states to the nation which was to 
represent them as independent in foreign aiïairs. Opposed to this 
view is the contention that, while the power to hold subject territorj' 
is an attribute of most sovereigns, it is not one of a republic. This 
argument is not drawn from a historié discussion of the question of 
the exercise of such power by republics (a ground from which it might, 
perhaps, be answered), but on the gênerai principle that a government 
based upon the consent of the governéd has the right to govern citi- 
zens, but no right to mie feùbjects; that the very purpose of such a 
govemment is to secure political and civil liberty, not to deny it. Con- 
oeding the fuU force of this contention, does it bear on the question? 
Even if we grant that our republic musf insure throughout ail terri- 
tory under its dominion a republican form of government, does this 
prevent our holding territory without incofporating it into the United 
States? Cannot euch territory, which is not given the political status 
of membership in our Union, be governéd on purely republican princi- 
pies? Cîould not its inhabitants hâve the same eivil and political 
rights as those of the existing territories? It is answered that there 
would be no guaranty of thèse rights if this territory is not annexed 
to the United States undef the constitution. But, eyen if the express 
guaranties did not apply, would those rights be of necessity entirely 
unprotected? The argument starts from the position that a republic 
cannot bè allowed to govern without any restraint. In this very 
principle we may ûnd the saf eguard of such territory. If the United 
States tried tô govern any territory in violation of the spirit pervading 
republican institutions, such action might be held illégal by courts 
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on the basis of this principle. It may be admitted that the constitu- 
tional guaranties of civil rights would apply to territory under tlie 
^overeignty, but not a part, of the United States. Certain civil rights 
VFhich we believe belong to every one, are crystallized into the négative 
provisions of our constitution, in order to prevent any wrongful and 
improper use of our power, and thèse may well be held to control our 
power wherever it reaches. Thèse considérations may be found to 
îimit us in governing any territory. Whether they do or not, it is not 
necessary hère to décide. If they do, it will be because we cannot vio- 
late the principles of government imbedded in our institutions, not 
because Porto Eico is a part of the American nation. It will be for 
the reason thus stated by Mr. Justice Bradley in Mormon Church v. 
U. S., supra: 

"Doubtless eongress, In leglslating for the territories, would be subjeet to 
those fundamental limitations in favor of Personal rights which are formulated 
in the constitution and Its amendments; but thèse limitations would exlst rather 
by Inference and the gênerai spirit of the constitution, from which eongress 
dérives ail its powers, than by any express and direct application of Its provi- 
sions." 

The treaty cannot be considered unconstitutional, therefore, on the 
ground that we hâve no right to govern territory without any restraint, 
and perhaps cannot viola;te anywhere the négative provisions of the 
constitution against infringement upon ordinary civil rights. If the 
treaty-making power acquires territory, and eongress wishes to hold 
and govern it in accord with constitutional principles, yet without 
bringing it into membership in the Union and without subjecting it 
to our national taxation, there seems no valid constitutional reason 
why this cannot be done. It may be best for us not to make its citi- 
zens fully our citizens. It may be more just towards it not to sub- 
jeet it to paying its share of taxation. In the case of Porto Rico, 
with her tobacco and rum industries, such share would probably be 
out of ail proportion to that paid by other districts. Unless we tas 
her for national purposes, there is no just claim on her part for the 
protection of the constitutional provision for uniform taxation. If 
we consider it for our and her best interest to keep her apart from the 
land which must bear the burden of taxation, why should we not 
hâve the power to do so? It may be the only just course to pursue. 
Thus wisest statesmanship and highest considération for the rights 
of people under our charge may influence us to refrain from making 
ceded territory part of our nation. Twice before in our history hâve 
we found it necessary to qualify and postpone complète incorporation 
into the Union. It would be a narrow construction of the constitu- 
tion which in such a case would find in some "underlying principles" 
a veto upon an attempt to act for the highest interest of our nation and 
the people intrusted to its care. The question to be decided is, not 
what is expédient, not what the people of the United States may de- 
sire, not what is the duty of eongress, not a matter of individual 
préférence. It is a question purely of constitutional law. That we 
bave the power to govern without the obligation of uniform taxation 
may be an unfamiliar proposition, but it is so because we hâve never 
before had occasion to use the power to the same extent. The consti- 
tution makers may not hâve thought of it, yet, as we hâve seen, it is 
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an incident of full sovereignty commonly exercised at tlie time the 
Union was formed,- — one which is now probibited to the states, and so 
must hâve passed to the fédéral gavernment with the power to make 
war and treaties, to which it is incident; for the framers of the consti- 
tution intended that instrument, not as a limitation upon the f reedom 
of the new sovereign in acting for the states in foreign affaira, not as 
a cheek to growth, but as the organic law of a nation that can live 
and grow. To deny this power to govern territory at ar-m's length 
would be to thwart that intention to make the United States an unlet- 
tered sovereign in foreign affaira; for, if we wage war successfuUy, 
we must some time become, as many think we are now, charged with 
territoi7 which it would be the greatest foUy to incorporate at once 
into our Union, making our laws its laws, its citizens our citizens, car 
taxes its taxes, and which, on the other hand, international considéra- 
tions and the sensé of our responsibility to its inhabitants may forbid 
us to abandon. The construction of the constitution which would 
limit our sovereign power would force us into a dilemma between vio- 
lating our duty to other nations and to tlie people under our care, on 
the one h^nd, and violating our duty to ourselves, on the other. That 
construction would in suâ case imperil the honorable existence of 
our repubiic. It could not hâve been intended by those who framed 
our constitution that we should be born a cripple among the nations. 
There has been found, then, no reason, either on principle or au- 
thorily, why the United States should not aecept sovereignty over terri- 
tory withottt admitting it as an intégral part of the Union, or making 
it bèar the burden of the taxation uniform throughout our nation. To 
deny this power is to deny to this nation an important attribute of 
sovereignty. The intent of the constitution is to make the fédéral 
govemment a full sovereign, with powers equal to those of other na- 
tions in its dealings for the states in foreign affairs. If the United 
States has this power, — and we hâve found no reason to deny it, — ^the 
treaty of Paris is constitutional. It is unnecessary to détermine what 
limitations may control us in governing such territory. It is sufBcient 
that we hâve the power to govem it without subjecting it to the bur- 
den of our national taxation. There is, then, no ground for declaring 
unconstitutional the treaty of cession, which accepts sovereignty on 
the condition that the status of the ceded territory as foreign country 
shall be preseryed as it was until congress, shall détermine it. The 
treaty of Paris, then, is valid. It lef t the political status of the in- 
habitants of Porto Rico unchanged. Their status at the time of 
cession was, as declared by the suprême court, that of inhabitants of 
a foreign country, as regards the constitution of the United States, 
and within the meaning of the tarifl acts. The treaty of cession did 
not change that status. And, as congress had not acted at the time 
of this importation, Porto Rico was still a foreign country, in the 
sensé of the tariff law, and duties were lawf uUy assessed on the arti- 
cles imported therefrom. The décision of the board of gênerai ap- 
praisers is afflrmed. 
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UBBIG'S BXTRACT OF MEAT 00., Limited, T, LIBBY, McNEIIiL A 

LIBBY et al. 

(Carcult Court, N. D. lUlnols, July 6, 1800.) 

L Tkadb-Marks— Common-Law Rights. 

The royal pbarmacy in Munich having used the name "Llehig" for many 
years to deslgnate the méat extract manufactured by It, with the permis- 
sion of Baron Llebig, the originator of the process ot manufacture, hla 
consent during the same time to the use of the name by the Liebig's Ex- 
tract of Méat Company, Limited, cannot lay the foundatlon for a com- 
mon-law right In the latter eompany to the exclusive use of such name as 
a trade-mark. , 

1 Bamb— Ihfkingement— Procurement bt Owher. 

The placlng by a défendant upon wrappers inclosing Its goods of a fac 
simile signature In Imitation of complainant's registered trade-marli. In 
compliance with a spécial order given by agents or détectives aeting for 
the complainant, does not constitute an actlonable Infringement of the 
trade-mark. 

S. 8amk— Unfair Compétition. 

Complainant, Liebig's Extract of Méat Company, Limited, had sold Its 
produet in the markets of the United States for many years, and It had 
attained a -wide réputation, when défendant entered the market with a 
simllar extract, distinctively dressed, but subsequently sent out goods in a 
package so similar to complainants In color and gênerai appearance as 
to show that déception was Intended, and liable to resuit. In the sale of 
the goods to ultimate purchasers; and it further used on such packages, 
as the name of the producer, the flctitious title of "Llebig Fluid Beef Co." 
Eeld, that It was guilty of unfair compétition, which entltled complainant 
to an injunction.i 

In Equity. Sxiit for infringement of trade-mark and for unfair 
compétition. On flnal hearing. 

Arthur Steuart and James L. Steuart, for complainant. 
Bond, Adams, Pickard & Jackson, for défendants. 

SEAMAN, District Judge. The issues involved in this case are 
interesting and important, and, after hearing the oral arguments, 
which were quite full, and reading the briefs, I hâve examined such 
of the testimony as seemed essential to complète understanding of 
the controverted facts. Eegarding the allégations of the bill sufiB- 
cient for raising either issue presented by the testimony, — infringe- 
ment of trade-mark rights and unfair compétition, — ^I deem it un- 
necessary to review the varions propositions argued in the briefs, or 
the testimony at large, and state my conclusions only on the facts 
and law so far as material for a decree. 

1. As to any common-law trade-mark right in the name "Liebig" 
in connection with "extract of méat or beef"; This collocation came 
into use under the folio wing circumstances: Baron liebig was an 
eminent German chemist, and président of the Royal Academy of 
Sciences at Munich, and became interested philanthropically in the 
subject of producing a méat extract from material otherwise wasted, 
which would greatly benefit mankind. He published in 1847 a 
formula by which an extract was obtained free from gelatin and fat, 
and this is substantially the présent process of the complainant. 

1 tTnfair compétition in trade, see notes to Scheuer t. MuUer, 20 0. 0> A. 
165, and Lare v. Harper & Bros., 30 0. O. A. S78. 
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His writîn^ upon the eubject were extensîve and well known. 
WÉether Mè was the originator of the formula, in that viéw, is not 
material for the purposea of this case, as the évidence is clear of ita 
popular acceptance in association with hia name, and of numerous 
publications of like purport prior to the use of the name by the com- 
plainant oç its alleged predecessors in title, and the publications 
on the part of the complainant hâve so asserted constantly. More» 
over, this extract was manufactured at the royal pharmacy in Munich 
(oAvned'by the king, with Dr. Pettenkofer as director) from 1848 up 
to 1865, when the Fray Bentoa Coinpany commenced opérations; 
and indepehdent manufacture was continued at the royal pharmacy, 
under the name of "Liebig's Extract of Méat,'' long after 1865, — the 
usé of such name being, by permission of Baron Liebig, given to Dr. 
Pettenkofer in 1852, and thereafter so employed at the royal phar- 
macy. In 1863 the Fray Bentos Company was organized to manu- 
facture this extract in South America on a large scale, entered into 
opération in 1865, and was succeeded by the complainant company, 
an Engliah Corporation, in 1866; the opérations of the latter com- 
pany commençipg in 1867, and sihce continuing with greatly en- 
larged production, and reaching the markets of the world, including 
sales in the United States, which hâve become very extensive. Thèse 
corporations guccessively named their product "Liebig's Extract of 
Méat," with the assent, unquestionably, of Baron Liebig and Dr. 
Pettenkofer, who gave their names, for a considération, to the in- 
spection of the proauot as sent to the German headquarters for such 
purpose ^nd, for distribution ; and the royal pharmacy served as a 
distribu tihg agent with the goods so named, although continuing on 
its part the same uae for its separate production, which it is claimed 
was carried on only thi^ugh the early years, and up to a time when 
a sufQcient supply for their market could be furnished by the com- 
plainant. I find no testimony which shows dévolution of title from 
the royal pharmacy in the use of this name for the extract, nor that 
such use was tteated or referred to aa material in any agreements 
prior to a graiit of such right made by Baron Liebig individually to 
the complainant by an instruinent datèd April 12, 1866; and this is 
clearly insUfficient foundation for an exclusive bommon-law right, 
in View of the prior use for many years in the royal pharmacy un- 
der a gJ?ant which remained in force and in use thereafter. Both 
English and continental décisions felating to the trade-name right 
asserted hère on the part of the coïnplainant are brought into this 
record, and the former are • peculiarly instructive upon this point, 
namely, Méat Co. v. Hiànbury, 17 Law T. (N. S.) 298, and Same v. 
Andersori, 55 Law T. (N. S.) 206, culminating in the House of Lords 
décision in 1885, and are ail against such right. The continental 
décisions sustain the rightj but, fouhded upon registries of trade- 
mark, fire not strictly applicable, and dearly not controlling for the 
point undér considération hère. The complainant entered the mar- 
kets of the United States in the light of the facts recited, and of thç 
Engiish décisions aa well, and cannot maintain exclusive trade-mark 
right to the désignation of extracta of méat under the generic name of 
"Liebig"; and this, aside from any question of possible limitation of 
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its rights through the registration of certain trade-marks in this 
country. In this connection the objection of the complainant to 
the pleadings and matters contained in the records of the English 
cases offered on the part of the défendant is sustained, to the extent 
of excluding them from considération as évidence in this case. EX' 
cepting possibly the swom answer of Kotter in the Andersen Case 
(which may be admissible by way of an admission on behalf of the 
complainant), they can be considered only to ascertain the scope of 
the décisions as précédents, and not as tending to prove any facts in 
controversy hère; and in reaching the conclusion above indicated 
the Eotter answer is likewise left ont of conaideration. City of 
Carlsbad v. Kutnow, 35 U. S. App. 753, 18 C. C. A. 224, 71 Fed. 167. 

2. Aa to the trade-marks registered in the United States: The con- 
tention relates mainly to the fac simile signature, "J. V. Liebig" (re- 
ferred to as the "signature in blue"), stamped diagonally across the 
face of the wrapper. Infringement is alleged in two forma of 
''Walker" exhibits and one "Lansing" exhibit, but no -cause of action- 
able infringement is clearly established against the défendant. The 
''Lansing" form wàs made by employés of the défendant upon a spé- 
cial order given by agents or détectives acting for the complainant, 
and, however compétent as évidence tending to show intention or 
State of mind on the part of the défendant, the making, under the 
circumstances shown, does not constitute infringement of the trade- 
mark. The Walker form of signature, shown in the admitted label, 
"Walker Wrapper No. 2," ia not such an imitation in signature as 
to constitute infringement per se of the registered trade-mark. K 
the Walker signature, presented in the bill as "Complamants' Ex- 
hibit Defendant's Wrapper," is so manifestly an imitation as to 
infringe this trade-mark, the évidence, mostly circumstantial, offered 
to charge the défendants with such making, is deemed insufScient 
to overcome the testimony on the part of the défendants by which 
their participation is positively denied, and Walker and other wit- 
nesses testify to their independent production by Walker in New 
York. I refrain from further comment on the testimony of Walker, 
as another action is pending which involves his conduct. 

3. Of unfair compétition: The manufacture of the beef extracts in 
question is open to ail the world, and the manufacture in accord- 
ance with the Liebig formula is equally open to the défendants un- 
der that name, "subject, however, to the condition that the name 
must be so used as not to deprive others of their rights, or to de- 
ceive the public, and therefore that the name must be accompanied 
with such indication that the thing manufactured is the work of 
the one making it, as will unmistakably inform the public of that 
fact." Singer Mfg Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118. The complainant has possessed in the United 
States a trade in its products for more than 30 years, and for mauy 
years its trade has been of great extent, aided by large expenditures 
for advertising. The défendant entered the market with an extract 
which was well distinguished in the marking and the color of the 
package, but subsequently, in the Walker transaction, at least, 
adopted a dress for the goods which clearly simulated that of the 
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oomplainant, and was calculated to deceive. It assumed as the name 
of the producer the fictitious title of'liebig Fluid Beef Co.," with 
the latel, stamped in blue, "J. Walker," and the color and gênerai 
appearance of the package closely resembled that of complainant. 
It is trae that "Union Stock Yards, Chicago, U. S. A.," appears on 
this label; but, taking ail the circumstances, it is évident that décep- 
tion was both intended and liable to arise, in palming off tiie goods 
upon nltimate purchasers m those of complainant. The other ex- 
hibits, which bear the same color and fictitious title, taken with 
the shape and gênerai appearance, although without blue signature, 
are deemed obnoxious and inexcusable under ail the circumstances. 
Charles E. Hires Co. v. Consumers' Co. (C. G. A.) 100 Eed. 809. I 
am of opinion that the complainants are entitled to a decree for the 
protectioû of their good will, enjoining the défendants from such 
simxdation of the labelaad name of the complainant. The injunc- 
tion will apply to each of the forms of outer wrapper above indi- 
cated, but will not extend ito jars or pots in use, nor to the neck labels, 
inner labels, or certiflcate,' as neither of thèse is deemed objectionable, 
within the nile and to thé extent demanded for such protection. 

The question whether an accounting shall be ordered, in thé view 
indicated, and under the circumstances shown (with excIusiTe agency 
in Corneille, David & Oo.), is lef t to be determined in connection with 
the framiilg of a decree, when the question of costs will also be set- 
tled. Let the decree beprepared bycounsel for complainant, to be 
Bubmittèd to the other side, and a hearing will be granted at such 
time for the final form of decree. 



HENNBSSY et al. v. WILMBRpiNG-LOBWH CO, 

(Circuit Court, N. D. Californlfl. June 19, 1900.) 

No. 12,588i 

1. TPADK-MAHKS— SUITB FOR iNifRINGEMENT— DAMASKS ReCOVÉRABLK. 

The ambunt recoverafeïe by the ownér of a trade-înark from a wlUf ul 
Infringer is not llmited to the profits made by the défendant, but Includes 
also thç damages resulttng to the complainant from the Injury to his busi- 
ness or the réputation of hls goods. 

S. BAME^BXBMPIiAïlT DAMAOBS. 

Exemplary damages cahilot be awarded by a màstér on an ffccounting 
dlrected in a suit In equlty for Infilngément of a trade-inark. 
8. Same— CosTSi 

A decree for the complainant In a contested suit for Infrlngement of a 
trade-mark carrles ail costs, In aceordance with the usual rule in equlty, 
unless under exceptional circumstances. 

In Equity. Suit for infrlngement of trade-mark. On exceptions 
to master's report on accounting. 

Adolph L. Pincoffs and James L. Hopkins, for complainants. 
Naphtaly, Friedenrich & Ackermàn, for respondent. 

MORROW, Circuit Judge. The complainants in this case are citi- 
Bens of France, and the respondent a corporation organized under the 
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laws of this state, having its principal place of business at San Fran- 
cisco, Cal. Complainants are the manufacturera of a liquor known a» 
the "Hennessy Brandy," and in the bill of complaint allège that 
respondent bas oiïered for sale and sold a concoction or compound in 
imitation of complainants' brandy, under the name of "Hennessy 
Brandy," and bas used fac similes of complainants' trade-names, de- 
yices, and labels, and, with intent to defraud and deceive the public, 
bas caused its compound to be put up in cases like complainants', and 
in bottles precisely like those of complainants. The bill further al- 
lèges that such imitation is calculated to deceive and bas deceived 
many persons, and misled consumera of complainants' brandy, to the 
damage of complainants; that the article put up and sold by re- 
spondent is inferior in quality to that of complainants, and that the 
réputation of complainants' brandy is injured by the acts of re- 
spondent, and complainants suffer damage thereby. The bill prays 
that it may be decreed that respondent account for and pay over the 
income or profits derived from the violation of complainants' rights, 
together with the damages sustained by complainants, and that a 
writ of injunction issue, perpetually restraining respondent from 
a répétition of the acts complained of . The answer of the respondent 
specifically dénies the material allégations of the bill, and, by way 
of spécial reply to the bill, allèges that in 1894 one J. 0. Wilmerding 
was engaged in business as a liquor merchant in the city and county of 
San Francisco, under the flrm name of Wilmerding & Co., and upon 
bis decease bis executors sold the entire stock of merchandise on the 
premises formerly occupied by him to the firm of Loewe Bros., and 
among this stock was a quantity of Hennessy brandy; that the cor- 
poration respondent and none of its ofticers was aware that this waa 
not the genuine brandy manufactured by complainants until about 
two weeks prior to the flling of the complaint herein, and that this 
brandy included not more than 24 bottles of spurious brandy, falsely 
called "Hennessy Brandy"; that James L. Hopkins, one of complain- 
ants' solicitors, shortly before the flling of the bill of complaint called 
at respondent's place of business and deeired to purchase a few bottles 
of Hennessy brandy; that Joseph M. Loewe, a member of the cor- 
poration respondent, was about to sell him one of the spurious bot- 
tles, but, on being informed by an employé that it was not genuine 
Hennessy brandy, refused to sell it; that thereafter some person, on 
behalf of the said Hopkins, called at the respondent's store, and, hav- 
ing asked for Hennessy brandy, was served with the imitation Hen- 
nessy brandy by one of respondent's employés, who was ignorant of 
its spurious character, and therefore sold it to the said person; that 
such sales did not exceed two dozen bottles, and that no other Hen- 
nessy brandy bas ever been kept or offered for sale by the respondent; 
that, when respondent was notifled by said Hopkins that the brandy 
purchased was not genuine, it oiïered to exhibit its books and accounts 
for the purpose of showing said Hopkins that it never at any time had 
more than two dozen bottles of said brandy, and, having explained the 
means by which this spurious brandy came into its possession, oiïered 
to compensate complainants to the extent of the damage sutïered by 
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the said sale; that complainants tha-eupon demanded so exorbitant 
a SËEm that respondent refused to pay it. An interlocutory decree has 
been fentered perpetually enjoining respondent from bandling, offer- 
ing for sale, or selling any liquor falsely pnrporting to be brandy or 
cognac bottled by complainants, or any liquor not bottled by complain- 
ants and bearing complainants' label, or a colorable imitation ol it. 
Eeference has also been ordered to the master in chancery to take, 
state, and report an account of the profits and damages berein. The 
master, in his report upon the accounting, flnds from the testimony 
that "the sales made by défendant of imitation Hennessy brandy were 
made with full knowledge of the fact that the brandy so sold was 
counterfeit, and with the intention to dérive an unjust profit therefrom, 
and in wanton disregard of complainants' rights." He awards com- 
plainants $50 as damages for the infringetnent of their trade-mark, 
and the injury to the réputation of their brandy resulting from re- 
spondent's wrongful acts, and finds the profits on the sales of imita- 
tion Hennessy brandy to be $28.60. The master recommends, there- 
fore, that a judgment be entered for complainants and against re^ 
spondent in the sum of $78.60. In the briefs flled by complainants' 
counsel upon accounting before the master, it was contended that the 
complainants were entitled to punitive damages in addition to an 
award of damages for the injury to the réputation of their brandy by 
respondent's acts, for the purpose of deterring others from the same 
fraudulent acts. The master has decided against this contention, de- 
claring that he is limited on accounting to an assessment of the actual 
damages suflfered by complainants, and that he is not empowered to 
award punitive damages against the respondent. The report of the 
master upon the accounting having been flled, the complainants hâve 
excepted thereto. The grounds of complainants' exception are stated 
to be that the master has erred in his findings, that he is limited upon 
accounting to the assessment of the actual damages claimed by com- 
plainants, and that he may not award punitive damages. Complain- 
ants ask that the report of the master be vacated, and that he be di- 
rected to assess such punitive or exemplary damages as the facts war- 
rant. Respondent has also flled an exception to the report of the 
master, and particularly to that part of it which décides that the sales 
of counterfeit Hennessy brandy were made in wanton disregard of 
complainants' Tîghts. Respondent main tains that this décision is not 
sustained by the évidence, which it contends shows that respondents 
never acquired or ownèd any brandy in imitation of complainants' 
brandy, except the two cases purchased from the estate of J. C. Wil- 
merding, deceased, as adihitted in the answer; that respondent sold 
only 18 bottles bf this imitation brandy, and those because respondent 
and its employé who made the sale were in ignorance of the fact 
that they .ivere counterfeit; and that no sale had been made in 
wanton disregard of corâplàifiants' rights. Respondent further ex- 
cepta in regard to the part which awards to complainant $50 damages 
for injury to the réputation of complainants' brandy, and says that 
the master has committed error in awarding any damages in addition 
to the profits realized on the 18 bottles of imitation brandy. Re- 
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spondent asks that complainants hâve judgment for no greater sum 
than $28.60, and that the costs of the accounting be taxed against 
complainants. 

The testimony on file does not support the first of respondent's ob- 
jections. The report of the master is most comprehensive upon thia 
point, and contains a very full analyàs of the testimony upon which 
his conclusions are based. Kespondent insists that the sales of imita- 
tion brandy were made by an employé in ignorance of the fact that 
the brandy was spurious. This employé, Eosenberg, testified that he 
has been a secretary of the respondent corporation since its incorpora- 
tion in 1895, that he has had the supervision of buying the case goods 
of the establishment, and that he had for 13^ years prior to the incor- 
poration of the respondent been bookkeeper of the firm of Loewe Bros., 
of which Joseph M. Loewe, manager of the respondent corporation, 
had been a member from 1889 up to the time of the incorporation of 
the respondent. The spurious liquor was distinguished by the word 
"Lyons" marked in the inventory against the two cases of the imita- 
tion brandy. Under thèse circumstances, it is impossible to arrive at 
any other conclusion than that of the master, — ^that this employé had 
full knowledge of the two cases of imitation Hennessy brandy at the 
time he made the sale to the agent of Hopkins. He sold the spurious 
liquor to this agent upon three several occasions, and on each of 
thèse occasions as genuine Hennessy brandy. It appears aleo from 
the testimony that the entries in the inventories of the goods pur- 
chased from the Wilmerding Company relating to the counterfeit 
brandy are in the handwriting of Joseph M. Loewe, the manager of 
the respondent corporation, which inventory was taken eome four 
years before this suit was brought, and in spite of which the answer 
of the respondent corporation, sworn to by Loewe, states: 

"That among the merchandise so purchased was a quantity of Hennessy 
brandy; that this défendant did not, nor did any of its olBeers, learn or 
know that any portion of said brandy was not the genuine brandy of complain- 
ants until about two weeks before the filing of the bill of complaint herein." 

This testimony does not tend to establish the bona fides of re- 
spondent, nor to support its contention that it is the victim of a mis- 
take arising from the ignorance of its salesman. On the contrary, 
the facts of the case, as they appear in the testimony, entirely sustain 
the flndings of the master. 

With regard to that part of the master's report which awards com- 
plainants $50 damages for injury to the réputation of their brandy, 
respondent objecta, and contends that the master is not authorized by 
law to impose damages exceeding the profits realized on the 18 bottles 
of spurious brandy. The interlocutory decree herein orders a référ- 
ence to the master "to take, state, and report an account of profits 
and damages herein." According to respondent's contention, the duty 
of the master extends to an accounting of the profits only. In the 
case of Vulcanite Co. v. Van Antwerp, 9 O. G. 497, Fed. Cas. No. 
5,600, it was decided that the terms "profits" and "damages," as used 
in the patent act, are not convertible. The United States circuit court 
for the district of New Jersey, in deciding that case, said: 
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" 'Profits' doubtless refer to what the défendant has galned by the tinlawful 
use of the patented Invention, and 'damages' tô what the complainant has lost." 

The master cites various authorities in support of his report, wMcli 
tend to show the same distinction in trade-mark casea between "prol- 
its" and "damages" as is expressed in the patent case just cited. In 
Manufacturing Oo. v. Gato, 25 Fia. 886, 7 South. 23, the court said: 

"A party ■whose trade-mark has been ylolated is entitled to recover ail prof- 
its reallzed by the wrongdoer from sales of the spurious article, and also dam- 
ages resulting from such violation." 

In Sawyer v. Kellogg (0. C.) 9 Fed. 601, it is said: 

"We hâve no doubt about the propriety of a référence, or of the liability of 
the défendant. If It can be shown on the accounting that profits were made 
by his work and labor, or that damages resiilted to the complainant therefrom, 
* • * and if the défendant has damaged the complainant by the unlawful 
use of the trade-mark, the nature and estent of the damage is a proper subjeet 
of inquiry." 

In Benkert v. Feder (G. C.) 34 Fed. 534, Judge Sawyer said: 

"The trade-mark sells the vfhole article, however inferior or înjurious in 
that particular, and prevents the sale of the owner's goods of equal amount. 
At least, that is the plausible purpose and the natural tendency, whether always 
accomplished or not; and the injured party shouia hâve at least the whole 
profit resulting from the wrongfnl act, and such I understand and hold the rule 
to be. ïhe damages may bé much more, arising from destroying the réputa- 
tion of the owner's goods." 

See, also, Graham v. Plate, 40 Cal, 593. 

In Brown, Trade-Marks (2d Ed.) p. 503, it is said: 

"Compensatory damages should be given. The proper measure of damages 
in case of violation of a trade-mark is generally the profita realized upon the 
sales of the goods to which the spurious marks are attached. • * • The 
actual damages would seem, as a gênerai rule, to be ail that could be reason- 
ably claimed. There may be exceptions. Cases may arise where the circum- 
stances are aggravated, and such as .to repel altogether the bona fides of the 
Inf ringement Each case must necessarily dépend upon its own circumstan- 
ces." 

The case at bar appears to corne within the scope of the law as 
stated in the extract just cited. Where the circumstances are ag- 
gravated, complainants are entitled to damages for injury to the répu- 
tation of their goods. This is such a oase. FuU compensation re- 
quires that not only should an account te taken of the profits, but 
that the damage inflicted upon the réputation of complainants' goods 
by the sale of respondent's compound under an imitation of complain- 
ants' trade-mark should be assessed by the master. This assessment 
the master has made, and fixed the damages at the sum of $50, which 
this court considers to be a reasonable amount, in view of the circum- 
stances, and for which the master has given sufflcient reasons. 

Complainants, in addition to compensatory damages, demand puni- 
tive or exemplary damages, and the master has decided that he is not 
empowered to grant thèse. The American and English Encyclopsedia 
of Law, under the title "Trade-Mark," in volume 26, p. 518, says, 
"Exemplary or vindictive damages cannot be recovered." In connec- 
tion with this is cited Taylor v. Carpenter, 2 Woodb. & M. 21, Fed. 
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Cas. No. 13,785 (see Id., 11 Paige, 292; M., 2 Sandf. Ch. 603), where 
it is said by Woodbury, Circuit Justice: 

"On the question of damages, however, in respect to giving 'exemplary' ones, 
there is some doubt whetlier the charge is in the exact form deemed proper 
under modem analyses and décisions on tliis point. * * * That tlie jury 
stiould hâve glven more than nominal damages, I hâve no doubt; and I hâve 
as little doubt that there were materials enough in the case from whlch to 
estimate actual damages, such as the probable extent of sales by the défendant 
under thèse marks, and the loss of sales and profits, thereln by the plaintifCs. 
The Jury -vvould, in a case like this, if a Itnown and deliberate imitation, 
often renewed and very prejudicial to the plaintiff, not be very niée in their 
data and inferences, but be sure to give enough to cover ail losses and prove an 
ample indemnity. • * • Net 'smart money' or 'vindictive damages.' but 
full atonement for the wrong done. * * * In a case like this, if in any, 
no reason exists for giving greater damages than hâve actually been sustained, 
or what hâve been called 'compensatory.' " 

Complainants' counsel, on tlie other hand, cite the opinion of La- 
combe, Circuit Judge, in Publisliing Co. v. Monroe, 19 C. C. A. 429, 
73 Fed. 196, 201, to the following effect: 

"Plaintiff in error contends that the court erred in instructing the jury that 
It might award exemplary damages. That in certain classes of cases juries 
are authorized to give punitive or exemplary damages, to punish a wrongdoer 
and to deter others from the commission of a like wrong, is a well-settled 
law in the fédéral courts and in the courts of this state. Day v. Woodworth, 
13 How. 370, 14 L. Ed. 181; Eailroad Oo. v. Arms, 91 U. S. 489, 23 L. Ed. 374; 
Voltz V. Blackmar, 64 N. Y. 440. In such cases exemplary damages may be 
given, in addition to what may be proved to be the actual money lost of the 
plaintiff. It Is contended, however, that, when no actual damages are proved, 
exemplary damages should be allowed. In support of this proposition, three 
cases are cited from the Texas Reports, but the law of that state is peculiar on 
the subject of exemplary damages (Sedg. Dam. § 359, and cases there cited), 
and its décisions inapplicable where a différent law prevails. Of the other 
cases cited on the brief, Graham v. Fulford, 73 111. 596, was an action on a 
spécial statute. Kuhn v. Eailroad Oo., 74 lowa, 141, 37 N. W. 116, Stacey v. 
Publishing Co., 68 Me. 287, and Maxwell v. Kennedy, 50 Wis. 649, 7 N. W. 657, 
sustained the contention of the plaintiff in error. They are, however, at 
variance with the theory upon which exemplary damages are awarded in the 
fédéral courts, namely, as something addltional to and in no wise dépendent 
upon the actual pecuniary loss to the plaintlfC, being frequently given in ac- 
tions where the wrong done to the plaintiff is incapable of being measured 
by another standard. Day v. Woodworth, supra; Wilson v. Vaughn, 23 Fed. 
229." 

In the above oase the plaintiff had sued for damages in an action at 
common law, and the jury were instructed that they might, under the 
circumstances, award exemplary damages. It was held that it was 
not error to instruct the jury that they might award exemplary dam- 
ages if they found that the circumstances showed wanton disregard of 
plaintiff's rights. But the case under considération is an action in 
equity, and the décision of the court in Publishing Co. v. Monroe can- 
not he considered as applicable. The case of Day v. Woodworth, 13 
How. 369, 14 L. Ed. 181, cited in Publishing Co. v. Monroe, was also 
an action at law, in which it was decided that the jury might give ex- 
emplary damages in an action of trespass. 

There does not appear to be any example of a case in equity in which 
a master, upon an accounting, has acted as a jury in a case at law, 
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and awarded punî^ÎT^e; damages. The Qoi^plainants in the case at bar 
migM bave ckoseù to prôsecute tiieii; rigWs by an action at law. But 
they hâve decided to apply for relief to a court of equity. The func- 
tions of a master i^n ap acCounting do ioiot include the imposing of ex- 
emplary damages byway of punishment, They are conflned to the 
estimation of the profits realized by the infringer, on the one hand, 
and of such damage as hâs been suffered by complainants, on the other, 
for the purpose of giViilg him compensation therefor. Complainants 
are not entitled to an award of punitive damages. Respondent con- 
tends that it ought not to be compelled to pay the costs of the ac- 
counting; upon the ground that its infringement was inadvertent, and 
thiat it discontinued such infringement dlrectly it -was notifled by 
complaiiiants. The allçged inadvertance of the infringement has been 
completely disposed of by the report of the master adversely to re- 
spondent's contention. In Sawyer v. Kellogg (0. C.) 9 Fed. 601, Nix- 
on, District Jndge, said: 

"As to the matter of costs, we find nothing In tMs case to take !t out oî the 
ordinary rule that a decree for an infringement and an injonction carries 
costs. The only reason suggested by the counsel for the défendant waa that 
no demand was made before suit that the défendant should cease to use the 
label. We bave never understood that in such cases a demand, was necessary, 
nor that an infringer who stoutly contesta the suit to the end should be re- 
lieved from the payment of the costs which hâve been Incurred in conséquence 
of hls wrongdolng and litigatlon." 

There has been no formai submission on the part of the respondent, 
accompanied by an offer to pay the accrued costs, and the facts do 
not -warrant any departure from the ordinary rule that the losîng 
party pays ail costs. The report of tiie master will therefore be con- 
ârmed, and the costs on accounting will be taxed in favor of complain- 
ants. 



REESE V. ZINN. 97 

RBESE et al. ▼. ZINN et al. 
(Circuit Court, D. West Virginia. July 7, 1900.) 

1. FEDERAL Courts— JuRisuicTioN—OiTizBNSHip of Parties— Formai Parties 

— Plba ra Abatbmbnt. 

The fact that merely formai parties, against whom no relief is sought, 
and wlio are résidents of the same state wlth the real défendants, are 
made défendants, when they mlgiit properly be joined as plaintiffs, wlll not 
defeat the jurlsdlctlon of the fédéral court, on the ground that the parties 
on one sideare not ail citlzens of différent states from tbose on the other. 

2. Same— Amount in Controtebsy. 

Allégations in a complaint for the cancellation of a least, and to enjoin 
the lessees from using the premises, that the value of the leased premlses 
is $10,000, and that the rental value of the property Is $2,400 a year, la 
sufflcient to give jurisdiction to the fédéral court, where the action is be- 
tween citlzensi of dlfCerent states. 
8. Lbasb — Porfkituke — Abandonment — Canceli^ation. 

Where the lessee has not only forfeited his rights under the lease, but 
has abandoned the same, the lessor is entitled to hâve a cancellation of the 
lease in equity. 
4 Lease- MuTuALiTY— Validitt. 

A lease which puts it in the power of lessee to terminate the lease at 
wlll is void for want of mutuality. 

In Equity. 

D. H. Léonard, Charles T. Caldwell, and F. A. Baldwin, for plain- 
tiffs. 
Roberts & Carter, for défendants. 

JACKSON, District Judge. Tliis case is submitted, first, upon the 
défendants' plea to the jurisdiction of this court, and assigns two rea- 
sons why the court should not entertain the jurisdiction: First, that 
A. L. Hill and A. J. Hill, who are made défendants to this bill, are im- 
properly joined, and should be made plaintiffs, as no relief is asked 
against them in said bill, they being citizens and résidents of the same 
state as the défendants ; second, that the amount in controversy does 
not exceed the sum of |2,000, exclusive of interest and costs. 

As to the flrst ground, it is apparent, from both the bill and answer 
in this case, that A. L. Hill and A. J. Hill are really not necessai^y 
parties to this action, and are merely formai parties. There is no 
relief sought against them. It is well settled that formai parties can 
be omitted or transposed in the pleadinga, or they may be joined plain- 
tiffs or défendants, without ousting the jurisdiction of the court, 
Wormley v. Wormiey, 8 Wheat. 421, 451, 5 L. Ed. 651; Eemoval 
Cases, 100 U. S. 457, 25 L. Ed. 593; Railroad Co. v. Ketchum, 101 
U. S. 289, 25 L. Ed. 932; Walden v. Skinner, 101 U. S. 577, 25 L. Ed. 
963; Harter v. Kernochan, 103 U, S. 562, 26 L. Ed. 411. There are 
numerous décisions, subséquent to the cases cited, which sustain the 
same principle. For this reason, the court overrules the plea in abate- 
ment in this case. 

As to the second ground, that the amount in controversy is insuf- 
lîcient to give this court jurisdiction, the bill upon its face allèges the 
valuation of the property to be |10,000, and the lease entered into be- 
103 P.— 7 
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tween the Hills and thé Soutb Penn Oil Company, on the llth day of 
May, 1895, shows the rental value ôf the property, without any cil 
developments, to bef 2,4=00 ayear; in addition to which the évidence 
tends to show that by reason pf its proximity to other oil properties, 
and it being in the oil field, the value of the property is largeiy in ex- 
cess of the amount required to give this court jurisdiction. 

The court, without intending to file an elaborate opinion in this 
case, will content itself upon this occasion merely to state its conclu- 
sions upon the Wierits of tîe controversy. The court is theref ore of 
opinion that the plaintiffs are entitled to relief under the bill âled in 
this case — ^Pîret, because the parties who daim under the lease exe- 
cuted to the South Penn Oil Company, dated on the llth day of May, 
1895, hâve, by the tenus and provisions of that lea^, forfeited their 
rights, and not only forfeited their rights, but hâve abandoned the 
lease; second, because the contract is void for want of mutuality, for 
th^ reason that it puts it in the power of the lessee to terminate the 
ïëake at will, and thereby confers the sâme power upon the lessor. 
This principle is well settled by numerous décisions, both in our own 
courts, as well as courts of other states. 12 Am. & Eng. Eue. Law, 
757; Kelly v. Waite, 12 Metc. (Mass.) 300; 2 Bl. Comm. 146; Guffey 
V, Hukill, 34 W. Va. 49, 11 S. E. 754, 8 L. R. A. 759; Roberts v. Bett- 
man, 45 W. Va. 143, 30 S. E. 95; Eclipse Oil Co. v. South Pennsyl- 
vania Oil Co. (W. Va.) 34 S. E.:923. 

For the reasons assigned, the court is of opinion that the prayer of 
the bill should be granted; that the lease to the South Penn OU Com- 
pany, of May 11, 1895, should be canceled and held for naught; and 
that the lease to M. G. Zinn, of May 16, 1899, is also void for want of 
mutuality, and was forfeitied for nonpayment of rentaJ, and should be 
canceled and h^ld for naugjjit; and the injunction should be perpetuat- 
ed, restraining and inhibiting ail those claiming under said leases 
from further operating or asserting any rights under them. 



COMMERCIAL BANK OF AUGUSTA v. SANDFORD et al. 
(Circuit Court, D. South CaroUna. June 12, 1900.) 

1. Taxation— CoNsTETJCTioN of Statutbs. 

Statutes ImpOsing taxes are to be strlotly eonstrued, contrary to the 
rule appHcàlJle to remédiai statutes, and the powers granted to offlcers 
thereby mast be strlctly executed. 

2. ScHOOL DiSTHicTS— Mode of Lbvting Taxes— South Carolina Statutes. 

Act S. C. Dec. 24, 1888 (20 St. at Large, p. 49), amended and re-enaeted 
In 1893 (21 St. at Large,' p. 402), whlch relates to school districts, and, 
among other thlngs, requlres the présentation of a pétition to authorlze 
the levy of a spécial tax. In a district, and which further provides that it 
"shall not Interfère wlth àny school district whlch has heretofore been 
created by spécial act," being a gênerai' statute, does not afEect the pow- 
ers of a district subseqùeritly created by a spécial act, which itself pre- 
scribes the procédure for the levy of a spécial tax In such district; and a 
tax levled in the manner so prescribed Is valld, although no pétition there- 
for was presented. 
8. Taxatiott— Validitt of TAx Salb— Acts of Offickb De Facto. 

A sale of lands in South CaroUna under a tax exécution dlrected to a 
sherifC is not uniawfui because made by a person who acts as a deputy, 
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with tlie approval of the sheriff, although his appointment as deputy has 
not been confirmed by the judge o£ the circuit court, as required by stat- 
ute, but his acts are valid as those of an offleer de facto. 

4. Same— Statdtory Limitations— Sale of Excessive Quantity of Land. 

Under the statute of South Carolina (Eev. St. f 347) providing that a 
sheriff having a tax warrant for collection shall seize and sell so much of the 
property of the delinquent taxpayer "as may be necessary to raise the sum 
of money therein named and charges thereon," the limitation is manda- 
tory, and a sale of a tract of land worth $2,500, and readily capable of 
division, to satisfy a tax warrant calling for only about $30, is unauthor- 
ized, and voidable by the landowner. 

5. MOETGAGES— RiGHT OF MORTGAGEE TO ACCOUNTING FOH ReHTS. 

A mortgagee of land cannot require a purchaser of such land at tax 
sale to account for rents received while in possession under his tax deed. 

6. Eqdity — Decrbb bbtwebn Co-Dbfbndants — Keckssity dp Cross Bill. 

A défendant cannot hâve a decree against a co-def endant without a 
cross bill with proper prayer and process or answer, as in an original suit. 

In Equity. Suit to foreclose a mortgage, and incidentally to can- 
cel a tax deed to the mortgaged property. 

J. E. Lamar, for complainants. 

Messrs. Henderson, for défendant Mary E. Sandford. 

B. T. Eice, for other défendants. 

SIMONTON, Circuit Judge. In tMs case, the défendants, other 
than Mrs. Sandford had interposed demurrers. The demurrers were 
heard and overruled, with leave to défendants to plead or answer 
as they were advised. 99 Fed. 154. Ail of the défendants hâve an- 
swered. Mrs. Julia B. Easterling, one of the défendants who had de- 
murred, now disclaims. She produces in évidence her deed, exe- 
cuted 26th September, 1898, and duly recorded 12th December, 1898, 
whereby she conveyed in fee ail hér interest and estate in this land 
to E. E. Easterling, for $500. The cause, being at issue, was referred 
to a spécial master to report the testimony. His report has been 
filed, and a full hearing haa been had. The bill is flled for the fore- 
closure of a mortgage executed by Mrs. Mary E. Sandford to the Com- 
mercial Bank of Augusta on 7th May, 1896, to secure the sum of 
$2,500. This mortgage was duly recorded in the proper office on 
llth May, 1896. The debt bears interest at the rate of 8 per cent. 
per annum. The principal sum, with Interest from the 4th Novem- 
ber, 1897, is due and unpaid. The contract provides for the pay- 
ment of the debt and interest, and commissions of 10 per cent, if 
the daim be put in the hands of an attorney for collection. As 
against Mrs. Sandford, the complainant is entitled to a decree for $2,- 
500, with interest at the rate of 8 per cent, per annum on the prin- 
cipal sum, and for 10 per cent, additional on the amount due as com- 
missions, and, in default of payment, to a decree for foreclosure and 
sale. The only litigated questions are between complainant and the 
other défendants. After the exécution and record of the mortgage, 
a tax was levied in Elko graded school district, in which this land 
lies, for the purposes of a graded school. Mrs. Sandford having 
failed to pay any tax on this land for the fiscal year beginning Jan- 
uary 1, 1897, a tax exécution was issued against her for ail state 
aad county taxes and for this school tax for Elko graded school 
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district, and was levled on said land. The entire tax was $19.70. 
The entire exécution, being penalty, costs, and commissions, aggre- 
gated, with the tax, |31.10. The whole tract was levied upon, and 
in due course offered for sale on first Monday of August, 1898, and 
was purchased by H. S. Mellichamp, J. B. Easterling, and É. R. 
Easterling for |85, and a conveyance made of said land to them as 
tenants, in common. On 26th September, 1898, Mrs. Julia B. Easter- 
ling, bydeed, conveyed her interest in fee to E. E. Easterling for the 
sum of |500. At the date of the levy and at the time of the salej 
the lands were under rènt to Layton McDonald, and, when the rent 
became due, he paid the sum stipulated to the clerk of the court of 
common pleas for Barnwell county, to abîde the resuit of this case. 
The amount 80 deposited is $240.63. The land, after said purchase 
by Mellichamp and the Easterlings, was rented for the year 1899 for 
10 baies of cotton. 

The vital questions in this case are the validity of the school tax, 
the validity of the levy under the tax exécution, and the validity of 
the sale, and of the conveyance made thereunder. It must be borne 
in mind that the législation now under discussion is not remédiai 
législation. In ail such cases, courts labor to arrive at the bénéficiai 
intent of the législature, and seek to secure it fuU effect. Com. v. 
Kimball, 24 Pick. 370, and cases collected in 23 Am. & Eng. Enc, 
Law, 309, 362, and 24 Am. & Eng. Enc. Law, 358. We are constru- 
ing statutes imposing taxes and burdens on the taxpayer. In ail such 
cases the rule is changed. "The highest power that a sovereign — 
the lavemaking power^can confer is the power to tax. Every act 
conferring that power must express it plainly, and the act so express- 
ing it must be strictly construed," Suth. St. Const. 459. 

In every case of doubt, such a statute is construed against the gov- 
ernment. U. S. v. Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690. 
Lord Cairns, in Partington v. Atty. Gen., L. E. 4 H. L. 100, 122, says: 

"As I understand the prlnclple of ail fiscal législation, It Is this: If the per- 
son sought to be taxed comes within the letter of the law, he must be taxed, 
ho-wever great the hardshlp may appear to the judlcial mind to be. On the 
other hand, If the erown, seeklng to recover the tax, cannot bring the subject 
wlthin the letter of the la,w, Ihe subject Is free, however apparently within 
the spirit of the law the case mlght otherwise appear to be. In other words, 
îf tiiere be admissible in àny statute what is ealled an équitable construction, 
certainly such a construction Is not adinissible in a taxing statute, when y ou 
can simply adhère to the words of the statute." 

See, also, Twine Co. v. Worthington, 141 U. S. 474, 12 Sup. Ct 
55, 35 L. Ed. 821; Eice v. U, S., 4 0. 0. A. 104, 53 Fed. 910. It is 
tersely put in the Reports of the suprême court of the United States: 

"One who claims title uuder summary proceedingâ; when a spécial power 
has been executed, as a tax saJe, must show every f act necessary to give juris- 
dlction and authority tp tïie offlcer, and a strict and exact compliance with 
every requirement of the statute." Pàrlier v. Overman, 18 How. 137, 15 L. 
Ed. 318; Williams v. Peyton, 4 Wheat. 77, 4 L. Ed. 518; McClung v. Eoss, 5 
Wheat 116, 5 L. Ed. 46. 

The validity of the tax: By an act approved 23d December, 1891, 
the gênerai assembly created a new school district within the county 
of Barnwell, to be known as the "Elko Graded School District," 
and authorized the levy and collection of a local tax therein. 20 St. 
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at Large, p. 1234. The seventh section of the act dealt witli the tax: 
"The said board of trustées, if they deem it expédient, shall on or 
before 15th of January, 1892, and on or before the same day in each 
succeeding year, call a meeting in said school district, of ail the 
légal voters living in above named school district, and retuming real 
or ijwsonal property therein." Public notice must be given of such 
meeting at least 10 days before it, by posting the same in thiee con- 
spicuous places in said school district, and by publishing the same 
at least twice in the newepaper of the county having the largest cir- 
culation. This meeting décides what tax shall be levied. The chair- 
man of the meeting shall, within one week thereafter, notify the 
chairman of the board of trustées and the county auditor of Barnwell 
county of the amount of the tax, and the auditor shall at once assess 
the same on ail the real and personal property returned in the school 
district. In the présent case, the meeting, after due advertisement, 
was held, and the tax was levied, and the auditor notified. There 
was no pétition presented, praying such levy. Such a pétition is re- 
quired in the second section of "An act to provide for the establish- 
ment of separate school districts in the several cities, in^orporated 
towns, and villages in this state, to authorize the levy and collection 
of spécial taxes therein, and to authorize the levy and collection of 
spécial taxes in the several school districts, now formed or to be here- 
after formed outside of cities, incorporated towns, and villages," ap- 
proved 24th December, 1888. 20 St. at Large, p. 49. This act was 
amended in certain small particulars in 189.3, and, according to a 
custom prevailing in the South Carolina législature, the whole act, 
as amended, was re-enacted. 21 St. at Large, p. 402. The first 
act was passed before, and the second was passed after, the date of 
the Elko graded school district act. Were it important, an interest- 
ing question would arise: Does the amending act speak as of its 
own date, or does it relate back to the date of the act amended? 
Both acts hâve this proviso in the third section: "Provided that 
this act shall not interfère with any school district which has here- 
tofore been created by spécial act." If the amending act speaks 
from its own date, this proviso would in terms apply to the Elko 
district. If it relates back to the date of the amended act, it would 
not so apply. This, however, is not important. "A gênerai act is 
not to be construed to repeal a previous particular act unless there is 
some express référence to the previous législation on the subject, or 
unless there is a necessary inconsistencv in the two acts, standing 
together." Ex parte Crow Dog, 109 U. S. 556, 3 Sup. Ct. 396, 27 L. 
Ed. 1030; South Carolina v. Stoll, 17 Wall. 429, 21 L. Ed. 650. The 
provisions of a spécial charter or a spécial authority derived from 
the législature are not affected by gênerai législation on the subject. 
Cass Co. V. Gillett, 100 U. S. 585, 25 L. Ed. 585; Black, St. Const. 
116 et seq. 

The levy of this tax was valid. Was the levy of the tax exécution 
valid? The exécution was put into the hands of the sheriff, and by 
him given to one Smith, who levied on the land and conducted the 
sale. Smith was employed in the sheriff's oiEce as a deputy, but his 
gênerai appointment as deputy had never been conflrmed by the judge, 
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nor was he specially deputized in writing to do tliese acts. The tax 
exécution is directed to the sheriff or to bis lawful deputy. By sec- 
tion 713, Rev. St., S. C, the sheriff is authorized to appoint one or more 
deputies, to be approved by the judge of the circuit court or any cir- 
cuit judge presiding therein. Such appointment shall be evidenced by 
a certiflcate thereof, signed by the sheriff. But section 715 provides 
that the sheriff, without seeking the approval of the circuit judge, 
may appoint spécial deputies, as the exigency of his business may re- 
quire, for the service of process in civil or criminal proceedings only, 
and for their conduct he shall be responsible. This section does not 
say that the appointment be in writing. Taking this in connection 
with the fact that this man Smith was de facto a deputy, and that his 
acts hâve been recognized by the sheriff, it would seem that the levy, 
although irregular it may be, was not unlawful. "The acts of an of- 
flcer de facto, although his title may be bad, are valid so far as they 
concern the public or the rights of third persons." Ealls Co. v. 
Douglass, 105 U. S. 728, 26 L. Ed. 957. 

Was the levy and sale invalid? The land was worth at least |2,500. 
The taxes, penalties, and costs were some |31 in ail. The whole 
plantation was levied upon and sold, and brought $85. Section 347, 
Rev. St. S. C, provides when and how the tax exécution should issue. 
It gives minutely the form of the exécution. Its requirement is to 
levy the same by distress or sale of so much of the defaulting taxpay- 
er's estate, real or personal, or both, as may be sufacient to satisfy the 
taxes, State, county, and spécial, of the defaulter. This language has 
no ambiguity. Only so much of the defaulter's estate as may be suf- 
ûcient to pay the tax must be levied upon and sold. The language 
is mandatory. It is designed to protect the property holder. The 
purpose of the law is to secure the tax, not to confiscate the property 
of the citizen. Speaking upon this subject, Mr. Justice Field, in 
Prench v. Edwards, 13 Wall. 511, 20 L. Ed. 703, says: . 

"There are undoubtedly many statutory réquisitions intended for the guide 
of offleers la the conduct of business devolved upon them, which do not limit 
thelr power, or render its exercise in disregard of the réquisitions InefCectual. 
Such, generally, are régulations designed to secure order, System, and dispatch 
in proceedings, and by a disregard of whlch the right of parties interested can- 
Dot be injuriously afCected. Provisions of this character are not usually re- 
garded as mandatory, unless aecompanied by négative words, importing that 
the acts requlred shall not be done in any other manner or tlme than that 
designated. But when the réquisitions preseril>ed are intended for the pro- 
tection of the Citizen, and to prevent a sacrifice of his property, and by a 
diéregard of whlch his rights mîght be and generally would be injuriously af- 
fected, they aie not directory, but mandatory. They must be followed, or the 
acts done wUI be invalid. The power of the offlcer in ail such cases is lim- 
Ited by the manner and conditions prescribed for its exercise." 

Clearly, the provisions of this South Carolina statute were made 
with this object, and they are mandatory. Judge Cooley adds the 
weight of his authority to this. In his work on Taxation, he says: 

"Such a provision [that only so much of the land must be sold as would pay 
the tax] must be strictiy obeyed. A sale of the whole, when less would pay 
the tax, would be such a fraud on tlie law as to render the sale voidable at the 
option of the landowner; and the deed would be void on its face if It showed 
the fact of such excessive sale." Page 496. 
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What, then, are the facts of this case? Was this body of land of 
such a character that it could not be divided into parts without de- 
stroying the value of the -whole? The land on this tract is good, 
arable land. It lies about a mile from Elko, a town on the Southern 
Eailway. The tract itself is on the railroad. Several witnesses who 
were examined gave it as their opinion that there were parcels of the 
tract vs'hich could easily hâve been eut oiî and sold, and that they 
would hâve brought a sum of money largely in excess of the tax. The 
plat shows the small tracts indicated. 
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One tract marked "A," on the upper part of the plat, has 25 acres in 
it. Ail the witnessea say that it can be eut off from the land, and 
easily bring $100. Another, marked "B," on the lower side of the 
plat, separated from the main body of the land by a public road, con- 
tains 8 acres, has on it one or more tenant houses, and rents for a 
baie of cotton for the year. Its estimated value is over $100. In the 
opposite corner of the plat, on the railroad, is another pièce of land, 
containing 8 or 10 acres, easily eut off from the tract, and worth $100 
and upward. It is manifest that any one or ail of thèse little parcels 
could bave been eold, and could hâve paid the tax, TJnder thèse cir- 
cumstances, the conclusion cannot be avoided that a levy on the land 
as a whole, valued by witnesses at $2,300 to $3,000, assessed for taxa- 
tion at $1,433, having on it a comfortable dwelling house and several 
tenant houses, in order to pay a tax of $31, was an excessive levy. It 
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^ps ft TÎolutjon of the act, and, in the language of Judge Coolej, a 
fraQd (mitiie law. The sale made under thèse circumstances was in- 
valida and the eonveyance executed by the sheriff to Mellichamp and 
the 'Easterlings is set aside as void. 

The purchasers at the tax sale rented the land in 1899, and hâve it 
now nnder rent for 1900. They hâve received the rent for 1899. It is 
claimed that they must accouijt for it. The complainant mortgagee 
has no.right to such an account. "A mortgagee is not entitled to 
renta and profits of mortgaged premises until he taies actnal posses- 
sion, even though he has the right to take possession on condition 
broken." Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 28 L. Ed. 
415. Nor can the mortgagor in thèse proceedings claim such an ac- 
count. She does not set up any such claim in her answer. Nor has 
she flled any cross bill praying relief against her co-defendant. "One 
défendant cannot hâve a decreè against a co-defendant without a cross 
bill, with proper prayer and process or a;nswer, as in an original suit." 
Daniell, Ch. Prac. (Perkins' 3d Am. from 3d Eng. Ed.) 1648, This 
renders any discussion unnecessary with regard to Mrs. Julia K. 
Easterling. She convtyed ail her interest to E. R. Easterling a short 
time âjPter the tax sale. A decree wiÙ be entered in conformity with 
tMs ô{>înioQ. 



MtJRPHT et al. v. KIRWAN, Surveyor General, et aL 
(Circuit Court, p. Minnesota, Fifth Division. July 5, 1900.) 

l. POBLIC LatTDS— MiSTAKB IN SUKVEIT— JdKISDICTION OF LaKD DbPAKTMENT. 

Tlie land department of the United States has no power to correct er- 
rors in a survey of public lands after such landa have been sold, by réf- 
érence to such survey, to purchasers in good faith; the remedy of the 
government, 'f a mlstake haa been made to its Injury. being; by a suit in 
the courtsi. 
3. Saue. 

Where the United States bas caosed a townshlp of public land, contain- 
ing a navigable lake, to be surveyed, and a plat of the same made, show- 
Ing the meander Une of the la&e, and the fractlonal subdivisions of land 
borderlng and havlng rlparian rlghts thereon, and has sold ail the lands 
In the townshlp in aceordance •with such plat, the land department has 
no Jurisdiction or authorlty, on a claim that the iheander Une as shown. 
on the plat is Inaccurate, and is In fact at some distance from the lake, 
to survey and seU the lands lying between such Une and the lake, as against 
bona fide owners of fractlonal lots, who purchased the same on account 
of their rlparian rlghts, and especially where no boundàries were marked 
on the ground by the surveyor, so that the location of the land could only 
be deterœined by purchasers by référence to the lalie shore, as the only 
natural boundary given. . 

In Equity. Suit for injunctlon. 

M. H, Stanford, for plaintiffs; 

E. G. Stringer and E. 0. Evans, for détendant Kirwan. 

Albee Smith, for défendant Croswell. 

LOCHE.EN, District Judge. This îs a bill in equity, wherein the 
complainants ask for a decree restraining and perpetually enjoining 
the défendants from making a survey of certain lands claimed by the 
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complainants and described in the bill, surrounding Cedar Island 
Lake, in township 57 N., of range 17 W. of the fourth P. M., in the 
county of St. Louis, Minn.; sudi snrv^ having been ordered by the 
land department of the United States. The défendant Kirwan is 
the United States surveyor gênerai for Minnesota; and the défendant 
Croswell is a deputy surveyor, with whom a contract has been made, 
by order of the commissioner of the gênerai land office, to make the 
survey. Upon the flling of the bill, and after due notice and hear- 
ing, a temporary injunction was issued, as prayed for in the bill, and 
the order allowing the same was afterwards aiîQrmed by the circuit 
court of appeals of this circuit. Kirwan v. Murphy, 28 C. 0. A. 348, 
83 Fed. 275. 

Upon final hearing the following facts appear: (1) On or about 
April 26, 1876, a contract for the survey of ail lands in township 57 
N., of range 17 W., in St. Louis county, Minn., was made by the gov- 
ernment of the United States with one Henry S. Howe, as a deputy 
surveyor of the United States; and thereafter said Howe made and 
flled what purported to be field notes of a survey of said township, 
from which a purported officiai plat of said township was thereafter 
made, and approved by the surveyor gênerai of the United States 
for the district of Minnesota, and by the commissioner of the gênerai 
land office, of which plat Exhibit A, attached to the bill of complain- 
ants, is a substantially correct copy. (2) There is no évidence, nor 
any marks upon the ground, to indicate that any actual survey oi 
said township 57 was ever made by said Howe, as required by his 
said contract and by the raies and régulations of the gênerai land 
oflice, or at ail, beyond the running and due marking of the exterior 
boundary Unes of said township, where the section, quarter, and 
other posts and markings established by him are, and always hâve 
been, clear, distinct, and readily found and traced. There is no 
évidence on the ground that section lines were ever run by him in 
or across said township, or section corner posts or quarter posts ever 
located or set by him, except a corner post at the northwest corner of 
section 36, and a quarter post in the western Une of said section 36 ; 
and there is no évidence that witness trees were ever blazed or marked 
by him. (3) Cedar Island Lake is a navigable, deep, and permanent 
body of water, fed principally by springs, having an area of about 
900 acreSj instead of about 1,800 acres, as described in the field notes 
of Howe, and shown on said officiai plat of said township. Instead 
of the shores of said lake being low and swampy, as stated in said 
field notes, the banks are generally high and sloping lands, suitable 
for agriculture, extending around the lake, and support a good growth 
of pine and other forest trees, large enough for lumbering, such as 
will not grow in water. The condition was the same in 1876, and 
no material part of the land surrounding the lake is accretion. 
Southerly and westerly of said Cedar Igland Lake are flve other 
deep, navigable, and permanent lakes, in the same township, none 
of which are shown by the field notes of Howe's survey, or upon said 
government officiai plat of said township, and ail of which hâve, since 
the making of said officiai plat, been sold and patented by the gov- 
ernment, as land, according to said plat. (4) There is no évidence 
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ïipon the ground.that any mean^er Unç of said Oedar Island Lake 
was ever surveyed by isaid Howe, or any meander posta placed by him 
about said lake, except one wheire tke north line of said township 
encounters said lake. And th.e outlet of said lake is at a différent 
place from that described in said field notes and shown upon said 
oflfijal plat. After the making of the said survey and plat, and be- 
f ore its approval, complaints touching the accuracy thereof were 
made to the commissioner Oif tftç gérerai land office, but on the 
withdrawal of such complaints the said survey and plat were ap- 
proved. (5) The land lying betwepft the actual water line of said 
Oedar Island Lake and the meander Une of that lake as delineated 
on said oflScial plat of said township comprises the land in contro- 
versrjr in this suit, and is the same land directed to be surveyed by 
the commissioner of the gênerai land ofBce, and referred to in the 
surveyor'B; contract, whjch is attached, as Exhibit A, to the answer 
in this suit, being therein described as "the public lands situate in 
Secs, 2, 3> 4, 9, 10, and 11 in township No. 57 N., R. 17 W. of the 4th 
principal: meridian, lying between the old meander boundary of Oedar 
Island Lake, as given by the original fleld notes of Henry S. Howe, 
Ui 8. deputy surveyor, approved by the surveyor gênerai of Minnesota 
Aug. 19, 1876, and the shore line of said Oedar Island Lake." (6) 
Priop to the commencement of this suit the United States has sold, 
and by its patents has conveyed to the purchasers, according to said 
officiai plat made from said Howe survey, ail the land in said town- 
ship 57, as the same appeared upon said plat, to which plat ail of said 
patents expressly refer; it being then and still the only govern- 
ment plat of said township. (7) The complainants are the grantees 
and Qwners by mesne conveyances from the patentées of the record 
title to the follo#ing described fractional Iota in eaid township, to 
wit:- Lots 1, 2, and 3 in section 2; lots 1 and 2 in section 3; lots 
1 and 8, and portions of lots 3, 5, and 6 in section 4; lots 1, 2, 3, and 
4 in section 9; lots 1, 2, 3, and 4 in section 10; and lot 3 in sec- 
tion 11, — ^being the same lands which are more particularly describ- 
ed in complainants' bill, and each of which fractional lots appear 
and are represfflited on said ofiQcial plat as bounded by and upon 
said Oedar Island Lake. (8) So far as appears, none of the patentées 
of said lands had any notice or knowledge of any fraud or miscon- 
duct on the part of said Howe in or about the making of said survey 
and fleld notes, and ail were purchasers in good faitihi of said lands. 
(9) Complainants purchased said fractional lots of land of the pat- 
entées or their grantees for the pine tjmber thereon, and the con- 
venience of landing the same in the said Oedar Island Lake, to be 
dpiven to the place of manufacture, and before such purchase, in 
the year 1883, caused said lands to be explored and examined by 
an experienced timber estimator, who, in making such examination, 
used, as is customary in such cases, a copy of said officiai plat of 
said township which did not hâve upon it any statement of the acre- 
age or amount of land in any of the subdivisions, and who reported 
to the complainants his estimate of the amount of pine timber on said 
lands, and the gênerai character of said land, and the riparian char- 
acter thereof, as bounded upon said Cedar Island Lake, but did not 
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discover or report any fraud or errer in the snrTcy of said town- 
ship, or any error or mistake in the said officiai plat. And the said 
complainants purchased, paid for, and took conveyances of said lands 
in good faith, and without any notice or knowledge of any such. 
fraud, error, or mistake. (10) The other permanent lakes in said 
township, not ahown upon such officiai plat, but appearing thereon 
as land, and since sold and patented by the govemment as land ac- 
cording to such officiai plat, include areas equal to the area of said 
Cedar Island Lake; and portions of such lakes were purchased by 
complainants as land, with their other purchases in said township. 
(11) The survey sought to be restrained in this suit was ordered by 
the commissioner of the gênerai land office, upon the direction of 
the secretary of the interior, in a proceeding instituted by certain 
settlera upon the land in controversy, of which proceedings the com- 
plainants had due notice, and in which they appeared. 

The case as presented at the final hearing does not difler in any 
material respect from the showing upon the motion for the prelimin- 
ary injunction. If that injunction was properly allowed, a decree 
for permanent injunction should follow. The order granting that 
injunction was afflrmed by the circuit court of appeals, and Judge 
Einer*» very full and clear présentation of the facta and of the law 
leaves little that can be added. Kirwan v. Murphv, 28 C. C. A. 348, 
83 Fed. 275. 

In the surveying, platting, offering for sale, and sale, of lands, the 
government deals as proprietor. The transactions are matters of 
business; and as between the government and its patentées, or the 
purchasers from such patentées, ail the raies applicable to private 
ownership and private sales attach, as in the case of an individual 
vendor. The government, through its agents and employés, makes 
the surveys and prépares the plats according to which it offers for 
sale and sells its lands. If its agents and employés are négligent 
or unfaithful, and loss to the government résulta, it cannot shift that 
loss upon an innocent purchaser, who has bought and received title 
upon the représentations of the plats prepared by the government, 
and according to which the land is offered for sale, and the sales 
made, and the title to the landa conveyed by patent. The question 
whether the goverimient, because of the négligence or fraud of its 
surveyor, has any claim to any part of the land which it has sold 
and conveyed by patent to the purchaser, is a question which the 
land department of the government cannot assume to détermine. 
The patent passes the title from the government, and takes the land 
from the jurisdiction of that department. "With the title passes 
away ail authority or control of the executive department over the 
land, and over the title which it has conveyed. It would be as rea- 
sonable to hold that any private owner of land who has conveyed 
it to another can, of his own volition, recall, cancel, or annul the 
instrument which he has made and delivered. If fraud, mistake, 
error, or wrong has been done, the courts of justice présent the only 
remedy. Thèse courts are as open to the United States to sue for the 
cancellation of the deed or reconveyance of the land as to individuals, 
and, if the government is the party injured, this is the proper course." 
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Mooné t. Kobbîns, 96 U. S. 530, 533, 24 L. Ed. 848. It is admitted 
t&at ail the land in said township lias been sold according to said 
plat, and conveyed to the purchasers by patents referring to said 
plat. According to the said patents and said plat, to which they 
ail refer, the government has conveyed away the title to every acre 
of land in respect to which the land department has assumed to order 
this sufvey, the efifect of which will be to disturb and east a cloud 
upon the titles of the purchasers under thèse patents. It is admitted 
that as much in area in deep lakes in said town has, in accordance 
with said plat, been so sold and patented as land, as there is of dry 
land represented on said plat as covered by Cedar Island Lake, and 
that part of this deep-lake area was purchased as land by complain- 
ants. The gOTemment, as against purchasers in good faith, like the 
complainants, is bound by its own plat, in accordance with which 
it has sold and conveyed ail the land in that township. The pur- 
chasers mnst settle their titles and boundaries b«tween themselves, 
and the laûd department has no longer the right to meddle with the 
land or cast doubt upon the titles so conveyed. The case is unlike 
the cases of Granger v. Swart, 1 Woolw. 88, Fed. Cas. No. 5,685, 
and Mies v. Cedar Point Club, 175 U. S. 300, 20 Sup. Ct. 124, 44 L. 
Ed. — . In those cases the plats and field notes showed that the 
boundary meander Unes were not on the banks or margin of naviga- 
ble water, but of other low lands, so there was no basis for the claim 
that the meander Une merely indicated a natural boundary, or that 
any riparian rights existed, as parce] of the land patented. In the 
case at bar the meander Une is shown on the officiai plat, referred to 
in the pat«its, as marking the actual margin or bank of Cedar Island 
Lake, a navigable body of water, and therefore as including, in the 
Iota so bounded, riparian rights upon thât lake. Neither is this case 
like that of Horfle v. Smith, 159 U. S. 40, 15 Sup. Ct. 988, 40 L. Ed. 68, 
where the surveyor obviously surveyed the lot in question to a bayou 
which he mistook for and marked as the Indian river. There the 
bayou was plain and opén to be seen, and fltted, as the meandered 
boundary, with ail the other calls of the survey. He natural water 
course which was meanderM was there, and corresponded with the 
survey and plat The surVeyor was merely mistaken in the name by 
which he designated the water course. Hère there was no such 
mistake. There, is no body of water which the meander Une will 
fit, except Cedar Island Lake, which is the lake named on the plat. 

While thèse fractional lots bordering on Cedar Island Lake, which 
complainants purchased of the patentées, are much larger in acre- 
age than is represented on the plat, this alone furcishes no ground to 
warrant the land department in disregarding the patent, and assum- 
ing to take possession of the excess through a resurvey, and selling 
the same again. In Mitchell v. Smale, 140 U. S, 406, 11 Sup. Ot. 
819, 840, 35 L. Ed. 442, a smaU fractional lot, of 4J acres, meandered 
on a lake, was held to include an unsurveyed point running beyond 
fhe meander Une and into the lake, containing 25 acres. And a sub- 
séquent survey by the land department, and patent to another pur- 
chaser of the 25 acres, was held invalid. The court said (page 412, 
140 U. S., page 821, 11 Sup. Ct., page 444, 35 L. Ed.): 
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"We think It a great harflship, and one not to be endored, for the govern- 
ment officers to make new surveys and grants to the beds of sucli lakes, after 
selling and granting the lands bordering tbereon, or represented so to be. It 
is nothing more nor less tban taking from the first grantee a most valuable, 
and often the most valuable, part of his grant. Plenty of speculators wiU al- 
ways be found, as such property Increases in value, to enter It and deprive the 
proper owner of its enjoyment; and to place such persons in possession under 
a new survey and grant, and put the original grantee of the adjoining prop- 
erty to his action of ejectment and plenary proof of his own title, is a cause 
of vexatious litigation, which ought not to be created or sanctioned. * » * 
The officiai plat made from such survey does not show the meander line, but 
shows the gênerai form of the lake deduced therefrom, and the surrounding 
fraetional lots adjoining and bordering on the same. The patents, when is- 
sued, refer to this plat for identification of the lots conveyed, and are équiva- 
lent to, and hâve the effect of, a déclaration that they extend to, and are 
bounded by, the lake or stream. Such lake or stream itself, as a natural ob- 
ject or monument, is virtually and truly one of the calls of the description or 
boundary of the premises conveyed; and ail the légal conséquences of such 
a boundary, In the matter of riparian rights and title to land under water, 
regularly foUow." 

See, also, Hardin v. Jordan, 140 U. S. 371, 11 Sup. Ct. 808, 838, 
35 L. Ed. 428. 

In the présent case the officiai plat shows the bank of Cedar Is- 
land Lake, a large permanent body of still water, as one of the bound- 
aries of each of the fraetional lots hère in dispute. This is a 
natural, unchangeable monument and boundary, to which courses, 
distances, and quantities must ail give way. The purchasers of thèse 
fraetional lots from the government, and, later, their vendees, the 
complainants, going upon the ground with a copy of the otricial map 
before purchasing, would not ând section corners, nor any interior 
Unes In the township; for the évidence shows that nothing of the 
kind was marked or designated on the ground. The only monument 
or boundary visible was the bank of Cedar Island Lake; and, with 
that boundary ûxed and plain, they would form their judgments as 
to the location, character, and value of the land, and as to the value 
of the timber thereon, which they were purchasing, as well as of 
the riparian rights belonging to and parcel of the land. The pro- 
posai of the land department now is to take summary possession of 
this very portion of thèse lands which the patentées and their ven- 
dees, the complainants, were able to locate with certainty, from the 
only fixed and visible boundary, and with référence to the value and 
desirability of which, including the riparian rights, the purchases 
were made, and allow the same to be now entered by prowling squat- 
ters. If the United States has still any valid claim to any portion 
of thèse lands, the title to which they hâve conveyed away by patent, 
they should flrst establish such claim in a court of justice; and, if 
they can recover any part of any of those lots, it is quite certain 
that it will not be the part which the land department now proposes 
to take, — the very part, including riparian rights, which the patentées 
and complainants were shown by the plat to be the lands which they 
were purchasing, and which they examined with the view of pur- 
chasing, and in fact did purchase and pay for. The évidence shows, 
as is above stated, that the riparian rights upon this lake were con- 
sidered by complainants as an important élément of value in making 
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tlieir purchases. As stated by Mr. Justice Mitchell în Lamprey v. 
State, 52 Minn. 181, 197, 53 K W. 1142, 18 L. R. A. 677: 

"The incalculable mischiefs tliat would foUow If the riparian owner is lia- 
ble to be eut off from acCéSs to the water, and another owner sandwiched In 
between hlm and It, wheriëver the water Une had been changed by accretlons 
and rellctlons, are self -évident, and hâve frequently been anlmadverted on by 
the courts. Thèse considérations apply to riparian ownership on lakes as well 
as streams. * • ♦ xhe owners of lands bordering on them hâve often 
bought with référence to access to the water, which usually constitutes an Im- 
portant élément in the value and deslrabllity of the land. If the rule con- 
tended for by the appellants Is to prévall, It would simply open the door for 
prowling speculators to step In and acqulre tltle from the state to any relictions 
produced in the course of time by the recession of the water, and thus deprive 
the owner ôf the original shore estate of ail riparian rights, inclnding that of 
access to the water. The endless litlgation over the location of the original 
water Unes, and the grlevous practical injustice to the owners of the original 
riparian estate that would follow, would of themselves be a suffleient reason 
for refusing to adopt any sueh doctrine." 

The govemment having sold thèse fractional lots, and conveyed 
the title thereto to the purchasers by patents which, by référence 
to the plat, covered the lands to the banka of Cedar Island Lake, 
the land department has no juriadiction or authority to meddie with. 
thèse lands by making the survey which that department haa or- 
dered, and which the défendants were about to make when this suit 
was begun. If the govemment has any right or equity to hâve such 
patents corrected because of error or mistake, it must apply to a 
court having jurisdiction for that relief. And in such case, from 
the showing made in this suit, the title of the complainants to such 
portions of such lots as border on said lake, as a permanent, visible 
boundary, will be the least assailable. Decree will be entered as 
prayed for in the bill, and the form thereof, unless agreed to by conn- 
sel, may be settled upon two days' notice. 



FAEMBES' LOAN & TRUST CO. et al. v. IXJUISVILMI, N, A. & C. EY. 

CO. et al. 

In re LOUISVILLE TKUST CO. 

(Circuit Court, D. Indiana. July 7, 1900.) 

1. RAILBOÂDS— FOBKCLOSDKE OF MOBTGAGE— RbOBGANIZATIOIî AgEEEMENT IN 

Fkaud of Ohbditobs. 

A decree foreclosing mortgages on a railroad cannot be Impeached be- 
cause of-a prlor agreement between a committee of bondholders and 
offlcers and directors of thé company to form a reorganized company, 
and pnrchase the property at the sale, and thereby relieve it from the 
unsecured debts of the company, even though it is a part of such agree- 
ment ^at stockholders of the old company may obtain stocls in the new 
on payment of a small différence, where the mortgages are due because of 
default in the payment of Interest, and the company is in fact insolvent, 
and it doës not appear that the trustées who brought the suit are parties 
to or had knowledge of the agreement, or that the default which matured 
the mortgages was due to such agreement. 
3. Samk — PaoTECTiNG Intkbests of Stockholders— Legality. 

A plan of reorganlzation made by railroad bondholders for the pur- 
pose of purchasing the property at foreclosure sale, and by which stock- 
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holders In the old company are permltted to eonvert thelr stock Into stock 
In the new company on payment of a stipulated différence, is not for that 
reasoa fraudulent and void as to gênerai creditors of the old company, 
where it does not appear that any of the stoekholders, as such, were par- 
ties to the plan; that It caused or lu any maaner affected the foreclosure 
proceedlngs, or deprired the gênerai creditors of any rights, so that what- 
ever rights, if any, are secured to the stoekholders are at the expense of the 
bondholders, and not of the unsecured creditors. 
8. Bame. 

A creditors' suit was commeneed against a raiiroad company, In which a 
recelver was appointed, on a showing of the insolvency of the company, 
the commencement of attachment suits against It, and the threatened 
Institution of others, whlch would resuit in destroylng the unity of the 
property. Subsequently default was made in payment of interest on the 
company's bonds, and suits were instltuted by the trustées in the mort- 
gages for their foreclosure, which were Consolidated with the prier suit. 
After default on the bonds, but before the flling of the bills for foreclo- 
sure, a committee of bondholders was appointed, who devlsed a scheme 
of reorganization, in pursuance of which they made a contract with a 
syndicate, which ineluded some of the offlcers of the company, by which 
such syndicate agreed to purchase for cash certain bonds and stock of 
the new company, and to deliver certain of such stock to stoekholders of 
the old company, who should elect to exchange thelr stock therefor and 
to pay a stipulated sum per share in cash. It dld not appear that any 
stoekholders were parties to such agreement, except such as were also 
bondholders. The plan was carrled Into exécution, and the bondholders' 
committee purchased the property at the sale under foreclosure decree for 
a sum much less than the mortgage indebtedness thereon. The company 
was unquestlonably insolvent, and it was not shown that such arrange- 
ment in any way affected the foreclosme proceedings; nor dld it appear 
that the stock in the new company recelved by the stoekholders in the 
old was of any greater value than the cash payment required to be made 
by them therefor. Eeld^ that such arrangement dld not constitute a 
fraud upon the unsecured creditors of the old company, nor operate to thelr 
injnry, so as to entitle them to place the property again in the hands of a 
recelver, to be operated for their beneflt until their claims were dischaiged. 

On Exceptions to the Report of the Master. 

St. John Boyle, Swager Sherley, and Shackelford Miller, for peti- 
tioner. 

Francis Lynde Stetson, G. W. Kretzinger, and E. C. Field, for de- 
fendants. 

WOODS, Circuit Judge. The mandate of the suprême court in 
this case was; 

"To set aslde the confirmation of sale. To inquire whether it Is true, as 
alleged, that the foreclosure proceedlngs were made in pursuance of an agree- 
ment between the bondholder and stockholder to préserve the rights of both 
and destroy the interests of unsecured creditors, and that, if it shall appear 
that such was the agreement between thèse parties, to refuse to permit the 
confirmation of sale until the interests of unsecured creditors hâve been 
preserved, and to take such other and further proceedings as shall be In 
conformlty to law." 174 U. S. 674, 689, 19 Sup. Ct. 827, 43 L. Ed. 1130. 

Upon the flling of this mandate, on July 7, 1899, the petitioner, 
the Louisville Trust Company, was granted leave to file and flled an 
amended and supplemental pétition; and thereupon it was ordered, 
on motion of that company, that the order of March 10, 1897, "con- 
firming the sale made under the decree in this court," be set aside, 
and that the pétition and amended and supplemental pétition, and 



112 • 103 FEDERAL REPORTER. 

aoy answers tlçreto, reqaired to be filed within ten dajs, be referred 
to James M. Winters, Esq., as spécial master, ''to take proof and in- 
quire whethçr it is true, as alleged, that tlie foreclosure proceed- 
ings were Inade in pursuance of an agreement between the bond- 
bolder and stockholder to pfeserve the rights of both and destroy 
the interests of unsecured creditors, and that he shall further take 
such lawful évidence as may be produeed before him by any of the 
parties to this cause in relation to the matters set up and alleged 
in the amendéd and supplemental pétition, and shall make report 
to the court of his findings thereon, together with the évidence so 
taken." On April à, 1900, the report was flled, embracing a flnding 
of facts aûd a statement of légal conclusions. The report shows an 
agreement of counsel "that, in the order authorizing and directing the 
spécial master to report the facts with his flndings, the word 'flnd- 
ings' is intended to cover both flndings of fact and conclusions of 
law." The flfteenth finding of fact is as follows: 

"(1) There was bo fraud or fraudulent intent or fraudaient consplracy on 
tlie part of the trustées, the bondholders, the bondholders' committee, the stock- 
holders, or the New Albany Company; (2) there was no conspiracy; (3) 
there was no damage to the unsecured creditors; (4) there was no unlaw- 
ful advantage to the stoekholders." 

Five conclusions of law are stated, as follows: 

"First, the pétition has not lieen sustained by the proofs; second, the 
supplemental pétition has not beën sustained by the proofs; thlrd, the answers 
hâve been fully sustained by the proofs; fourth, the pétition and the supple- 
mental pétition should be, and are, denied and dismissed, with costs; flfth, 
the sale as reported by the spécial master should be conflrmed by a reinstate- 
ment of the former decree 6t confirmation, and by the précèdent vacation 
of the decree of July 7, 1899, setting aslde the decrees of confirmation." 

The évidence is contained in two printed volumes, — one of "Dépo- 
sitions," and the other of "Exhibits." On May 3d the Louisville 
Trust Company flled exceptions to the report, alleging the following 
errors: 

"(1) In flnding or assuming that the complainant Mills was an active and 
real litigant, and controlled or directed the proceedings in thls suit, and that 
he Instituted the said action and prosecuted the same in good falth for the 
beneflt of ail the creditors of the défendant rallway eompany, because the 
same is not true, and is disproven by the testimony. (2) In finding that the 
président, Samuel Thomas, and the vice président, John Greenough, and other 
directors of the eompany, did not procure and direct the institution of the suit, 
and did not actlvely, Individually, and as offlcers of the eompany and repré- 
sentatives of the stoclîholders, aid and assist in its prosecution, and procure 
and assent to the decree of foreclosure and the confirmation of sale, for the 
purpose of reorganizing the eompany on a basis which would pay to themselves 
and friends thelr unsecured debts, and préserve and continue the interests 
of the stoekholders in the property, and leave the debt due to the petitloner 
and other holders of llke bonds unpaid, because such finding is not true, and 
Is contrary to the évidence. (3) In finding that the said offlcers and directors 
did not particlpate In forming or constituting or procuring the reorganizatlon 
committee, and In flnding that such committee represented and acted only in 
the interests of the bondholders, -and not in the interest of certain creditors 
and the stoekholders, because the same is not true, and is contrary to the évi- 
dence. (4) In flnding that the right of the stoekholders, continugd and pre- 
served to them imder the plan of reorganizatlon, was of no value, because 
the same is not true, and is contrary to the évidence. (5) In finding that 
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the foreclosure proceedlngs In thls case were not made In pursuance of an 
agreement between bondholder and stockholder to préserve the rlghts of both, 
and destroy the Interests of unaecured creditors. (6) In reciting évidence in- 
correctly, in reporting immaterial and irrelevant matters, and in ignoring 
and not considering material and uneontroverted testimony. (Y) The spécial 
master also erred in not finding and reporting that this suit and the fore- 
closure proceedlngs were instituted by the railroad company, Its ofHcers and 
directors; that it was carried on, and the decree obtained and executed, 
at the request and with the aid and assistance of such company and its offl- 
cers and directors; that this was done and the reorganization effected for 
the pnrpose of paying certain unsecured debts and continuing the interests 
of the stockholders in the property, and to leave the debt due to the peti- 
tioner and other llke debts unpaid, and without power or opportunity to 
enforce payment; and that ail of this was done under an arrangement between 
bondholders and stockholders by which their rights and the rights of the of- 
flcers and their friends, who were unsecured creditors, could be preserved 
and maintained, and the rights of the petitioner be destroyed. (8) In not find- 
ing that the allégations of the pétition and amended pétition of the Louisville 
Trust Company had been proven, and that the sale of the property here- 
tofore made should not be confirmed until the rights of the petitioner and 
other creditors were preserved. (9) In not -finding and reporting that a re- 
ceiver should be appointed to take charge of the property, under proper or- 
ders of court, and to maintain and operate the same for the benefit of the 
petitioner and other unpaid creditors, subject to such liabilities as might be 
adjudged to be prior in law, and that an aceounting should be made by the 
Chicago, Indianapolis & Louisville Railway Company of the earnings and In- 
come of the property since the same has been in its possession." 

The statement of the case in the opinion of the suprême court, it 
is to be ohserved, is in some respects différent from the statement 
made by the circuit court of appeals, from which the cause was re- 
moved on certiorari to the suprême court. See Louisville Trust Co. 
T. Louisville, N. A. & C. Ky. Co., 174 U. S. 674, 19 Sup. Ct. 827, 43 
li. Ed. 1130; Id., 56 U. S. App. 208, 28 C. C. A. 202, 84 Fed. 539. A 
restatement, in outline, of the principal facts, is deemed proper hère, 
with an indication of such corrections and additions as are thought 
worthy of notation. 

The decree of the circuit court of appeals for the Sixth circuit, af- 
flrming the validity of the guaranty by the New Albany Company 
of the Beattyville bonds, was rendered on June 22, 1896 (43 U. S. 
App. 550, 22 0. C. A. 378, 75 Fed. 433) ; and, instead of "within a few 
days" thereafter, it was not until August 24th ensuing, and after a 
number of attachment suits had been brought in Louisville by hold- 
ers of the guarantied bonds, causing and threatening serious embar- 
rassments to the New Albany Company, that Mills proceeded to ob- 
tain the appointment of a receiver. It was not until November 16, 
1896, that the decree in the Sixth circuit was removed'on certiorari 
to the suprême court, and only after that date were the proceedlngs 
in this court in this case had while that case "was still undecided." 
Besides the portions of the Mills bill referred to in the opinion of 
the suprême court, it was alleged in that bill that the total amount 
of claims asserted against the company by reason of the bond guar- 
anty, according to advice received of the offîcers of the company, 
would probably exceed |1,200,000; that the holders were numerous 
and scattered; that already suits in attachment had been brought 
against the company in the courts of Kentucky by some of the hold- 
ers of the guarantied bonds, and the earnings and trafiQc balances 
103 F.— 8 
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of tlie road eeîzed in gamishment; that other like suita in Kentucky 
and Blinois, and seizures, not only of cnrrent earnings, but also of 
engiiea,' cars, and trains of the road, whén found in those states, 
werè thrêàtened, and, it "was believed, would presently occur; that 
the Company had no property other than its railroad, equipment, 
and appartenances, and certain described corporate stock, ail covered 
by mortgages, and was without resources to pay its unsecured debt, 
except ffom such surplus income from its road opérations as might 
remain after paying interest upon mortgage bonds; that the current 
earnings, in conséquence of a short wheat crop and lessened traiflc, 
were about $60,000 a month less than for the corresponding period 
of the preyions year; that the décline was likely to continue for some 
months, and it would be inupracticable to realize therefrom, after 
paying operating expenses, taxes, and rentals, enough to pay the 
next âiortiy maturing coupons on $3,800,000 gênerai and equipment 
mortgage bonds; that the décision holding the company liable for 
more than a million dollars upon its guaranty had absolutely de- 
stroyed the crédit of the corporation so that it could not either pay or 
renew its bank obligations or fund the same, "and the said corpora- 
tion is in f act insolTcnt"; and last bef orè the prayer it was averred: 

"That to permit Its [the road's] seTerance, or the continuons disturbance 
of its opérations, will resuit in ruinons sacxiflce to every creditor of said cor- 
poration, and disable it from performlng its duties as a publie carrier. That 
the coinplainànt verily belleres that unless this court, in viéw of the présent 
condition 6f the affairs of èald Insolvent corporation, and the divers thrêàt- 
ened Utlgations, attachments, and seizures, and the Impending and Inévitable 
default spon to occur on the two mortgage liens aforesaid, will deal with the 
property as a sipgle trust fund, and take It Into its judicial custody for the 
protection pf éyèry interest therein, that divers Indlvidual credltors of the 
défendant will proceed to assert their remédies in the différent courts In the 
several states where the property is sltuated; that levies and attachments will 
be laid upon the englues and cars of the company, and the fuel, material, 
and supplies which are indispensable to the continuons opération of the rail- 
road "Will be seized, which will greatly interfère with and ijltimately prevent 
the company' from a proper discharge of its duties as a carrier, and seriously 
dlmlnish the eartiings of the road; that considérable and unnecessary mul- 
tlpllclty of sults will resuit; that judgments and prlorities will be attempted, 
and the trust prqpeirty, valuable malnly In conséquence of Its unlty, will be 
dismembered by the confllcting decrees and judgments of the many courts 
exercising Bùch separate jurisdictlons at the suit of indlvidual credltors." 

On November 12, 1896, Ûie Fanners' Loan & Trust Company and 
John H. Barker, trustées, filed their bill against the railway com- 
pany to foreclose the çonsolidated mortgage, given to secure six 
per cent, bonds for $4,700,000, alleging a default in the payment of 
interest due on October 1, 1896. On tiie same day the Central Tlrust 
Company of JNew York and John H. Stotsenburg, trustées, flled their 
bill against jthe railway company to foreclose the gênerai mortgage 
given to secure flve per cent, bonds for $2,800,000, alleging a de- 
fault in the payment of interest on November 1, 1896, and on that 
day the two suits for foreclosure and the suit of Mills were Con- 
solidated. On December 14, 1896, the Central Trust Company of 
New York, and James Murdock, trustées, filed their bill against the 
railway company to foreclose the equipment mortgage, a flrst lien ou 
equipment and a subordinate lien upon the railroad, given to secure 
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bonds for $709,000, alleging a default in the payment of interest due 
on December 1, 1896; and on December 21st a second order of con- 
solidation was made, which included this suit and ail the suits com- 
bined by the previous order, and not alone, as stated in the suprême 
court case, "thèse several foreclosure suits." The fact is important, 
since the right of the Louisville Trust 'Company to become a party 
and to prosecute the appeal was then, it appeara, supposed to rest 
upon the fact of the Mills bill having been "flied in the avowed in- 
terest of himself and ail other creditors." It was so contended in the 
circuit court of appeals in response to a motion to dismiss the appeal 
on the ground that the appellant was not a party to the decree ap- 
pealed from. In their first brief, counsel for the appellant, citing 
Hollins V. Iron Ce, 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113, 
said: 

"The présent suit Is a gênerai creditors', bronght by Mills on bis own be- 
half, and ail other creditors who may seeli to come into it. That in sueh a 
case appellant had a right to intervene, there can be no doubt." 

And in the supplemental brief, flled on November 30, 1897, besides 
other passages and citations of authorities to the same end, oceurs 
this expression: 

"The admitted insolvency of the Monon estops appellees from claiming any 
need of an exécution and return of nulla bona, as, indeed, does the fact of 
Mills having obtained sucb a return." 

Estoppels are mutual, it is to be remembered ; and yet, after assert- 
ing a standing in court under Mills, the petitioner now dénies that 
Mnis had any standing. 

On January 23, 1897, the Louisville Trust Company, upon a péti- 
tion showing that it was a holder of guarantied bonds to the amount 
of $125,000, was allowed to appear in its own behalf. It made no 
averment or prêteuse of want of prior notice of the proceedings, of- 
fered no excuse for not coming in eooner, asked no time or leave to 
answer or to présent a fuU pétition, and alleged no reason why a de- 
cree should not then go; and, the parties to the foreclosure suits 
having ail appeared and filed, so far as necessary, answers admitting 
the allégations of the bills, a decree was entered foreclosing the three 
mortgagee in suit, and directing a sale of the proi)erty. The decree 
contains the usual réservation of unconsidered questions for future 
détermination, and the spécial réservation, added to meet an objec- 
tion or suggestion of counsel for the Louisville Trust Company, of 
"full power to adjudge with respect to the income of the receivership 
and the rights of creditors in and to the same." The mortgages, it 
should be noted, ail covered income. The Louisville Trust Company 
took no further step until February 27th, when the advertised day 
of sale was but ten days off. It then filed, and on March 9th brought 
to the attention of the court, the so-called "full intervening péti- 
tion, verified by affidavit," — ^that is to say, by the affidavit of the 
président of the Louisville Trust Company, who, claiming no knowl- 
edge on the subject, and giving no source of information or rea- 
son for his belief, simply "saith that the statements contained in the 
foregoing pétition are true, as he verily believes." That pétition 
is a long one, and contains much more than is set ont or indicated 
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in the statemçnt of the case in tlte suprême court. It fllled more 
than ten pages of the printed record în the circuit court of appeals. 
After formai averments and a recitai of the facts conceming the 
exécution and guaranty of the Beattyville bonds and the litigation 
which resulted in the decree of the circuit court of appeals for the 
Sixth circuit, on the fourth page is a statement of the proceedings 
by Mills, which, it is alleged, "were procured by the said New Albany 
Company for the purpose of hindering and delaying the unsecured 
creditors of said company in the enforcement of their debts." Tbis 
is followed by a statement of the proceedings and decree in the fore- 
closure suits, and on the next page comes the averment, not ob- 
served or not apprehended by this court, and not reîerred to in the 
opinion of the circuit court of appeals, which the suprême court bas 
treated as sufiacient alone to entitle the petitioner to relief. "The al- 
légations of this intervening pétition as to the wrong intended and 
being consummated," said that court, "were spécifie and verified," 
and on the strength thereof, unaided by eTidence, declared: 

"It Is not true that In revlsing and reverslng the final action of the circuit 
court we are actlng on mère suspicion, or disturbing elther settled rules or 
admitted rights." 

The allégations referred to are thèse: 

"And the petitioner further saya that prlor to the entry of the said decree 
the holders of the bonds secured by the mortgages to the Farmers' Loan 
& Trust Company and the Central Trust Company as af oresald, and the holders 
of the preferred and common stock of the said Louisville, New Albany & Chi- 
cago Eailway Ôompany, or a part thereof, had entered Into an arrangement or 
agreement for the purpose of procuring the sale of the said property, its pur- 
chase by and In behalf of the parties entering into such combination, and 
reorganizatlon thereof, and the Issue of securitles to the said parties, Includ- 
Ing said stookholders, withput the payment of the debts and liabilities of the 
said company, and for the purpose of hindering and delaying the .said cred- 
itors, and wlth a vIeW to prevent the collection or enforcement of such 
debts and liabilities, and that the said decree of sale was obtalned by the said 
company and said complainants in order to carry out such unlawful purpose, 
and to prevent the gênerai or unsecured creditors of the said company from 
haring an opportunity to be heard in mattérsi arising In the said cause." 

The pétition then proceeds with averments which were the sub- 
ject of discussion in the circuit court, and which aibne, as the opin- 
ion deliveredghows, were considered by the circuit court of appeals. 
Those questions were of the validity « of certain consolidations, by 
reason of the invalidity of which it was claimed that property and 
franchises in Hïinois were not covered by any of the mortgages; 
that no titlia was acquired by the Chicago & Indianapolis Air-Line 
road, and, tlierefore, in respect to that part of the road, the mort- 
gage for 12,800,000 to thç Farmers' Loan & Trust, Company 
and John H. Barker, trustées, was illégal, and likewise the other 
mortgages thereafter executed. It was further alleged that, by rea- 
son of provisions in the several mortgages quoted in the pétition, 
ihe suits for foreclosure were prematurely brought. It was also al- 
leged that the New Albany Company had large assets not included 
in any of the alleged mortgages, which were subject to the demands 
of unsecured creditors, but were unknown to the petitioner; that 
the moneys eamed by the receiver over and above the amount neces- 
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sary for operating expenses should be, and does constitute, a fund 
for distribution among the creditors; that the net earnings amounted 
to a large sum, but the amount thereof was unknown to the peti- 
tioner. It was further alleged, on information and belief, that a 
large portion of the capital stock of the New Albany Company had 
not been paid by the subseribers or holders thereof; that a very 
large sum was due and payable by the holders of stock to the Com- 
pany, which should be directed herein to be collected and distributed 
to the creditors. The prayer of the pétition is as f ollows : 

"Wherefore your petitloner prays that the decree of foreclosure and sale 
heretofore entered in this cause be set aside; that the pretended consolida- 
tions herein mentioned be adjudged roid, and that the said mortgages before 
mentioned be declared to be invalid; that this cause be referred to a commis- 
sioner to ascertain and report what assets of the said New Albany Company 
are embraced by any lienSi, and what are not so included, and the amounts 
and descriptions thereof, and that, among other things, the master be di- 
rected to ascertain what portion of the capital stock has not been paid for, 
and the amounts due thereon, and that the receiver herein be directed to taise 
steps to enforce the collection of any amounts due to the said company; that 
due and proper advertisement be given for the proof of debts, and that said 
master be directed to ascertain and report the names of the creditors herein, 
and the amounts of debts due to them; that it be adjudged that the master 
ascertain what net earnings hâve accrued and shall hereafter accrue from 
the opération of the said railway in the hands of the receiver, and that the 
amount thereof be adjudged and declared to be a fund to be distributed among 
the gênerai and unsecured creditors of the said company; and that ail such 
other and further proceedings be had for the sale of the assets of the said com- 
pany, and the distribution thereof, as shall be according to law and the rights 
of the parties." 

Ail this, it will be observed, is on the theory of a valid and honest 
receivership, under which, conducted regularly, the rights of the 
petitioner and others interested should be enforced. If the alléga- 
tions that the proceedings of Mills were intended to hinder and de- 
lay creditors, and that the decree was obtained in order to carry ont 
the alleged agreement between bondholders and stockholders, had 
been deemed substantive, the proper prayer would hâve been that 
the suits be dismissed. That those averments were not considered 
by counsel for the petitioner to constitute ground for relief in the 
circuit court of appeals is shown by their briefs. Eule 24 of that 
court required that the brief for appellant should contain (1) "a con- 
cise abstract or statement of the case"; (2) "a spécification of the 
errors relied upon"; and (3) "a brief of the argument, exhibiting a 
clear statement of the points of law or fact to be discussed." The 
statement of the case in the brief for the appellant concluded with 
this statement: 

"On the 27th day of February, 1897, the Louisville Trust Company filed a 
second intervening pétition. In which it set out in détail its claim as créditer, 
and alleged that the orders entered in the case and the decree had been 
obtained by collusion between Mills and the other complainants and the rail- 
road company for the purpose of obtaining the property of the Monon with- 
out the payment of the gênerai creditors, and prayed that the decree be opened 
and the sale postponed, the case referred to a commissioner to ascertain debts, 
liens, etc., the net earnings of the road In the hands of the receiver, and that 
further proceedings be had for the sale of the assets of the company and a 
distribution thereof. On the 9th of Mareh the court ref used to open the decree 
or postpone the sale, and on the lOth day of March the road was sold, and the 
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same day the report of sale was flled, and on the same day the report was con- 
flrmed. On May 1, 1897, an appeal was prayed by the Louiaville Trust Com- 
pany to thls court, and was granted. The above statement is an outline of 
perhaps the boldest attempt to obtain possession of railroad property at the 
expense of Its creditors ever shown by the records of a court of equity." 

The argument made was directed wholly to two spécifications of 
error, naïnely, that the cause was not ready for hearing and the 
decree prématuré, and that the court erred in deciding that the 
trustées in the mortgages were entitled to a foreclosure at the time 
the suits were brought and at the time the decree was entered. Un- 
der the fîrst of thèse spécifications it was insisted that "the case 
of Mills was clearly not ready," for the reason stated at the conclu- 
sion of the argument in this wise: 

"Wlthout having had a chance to ascertain the assets of the Monon, Its 
eamlng capaeity, or its Indèbtedness, we cannot say wlth any degree of ac- 
curacy, and thls court cannot khow, whether or not a sale was or Is needed 
at alL [We do know, howerer, that thls suit was only instituted to free the 
Monon frota the debt that the circuit court of appeals for the Slxth circuit 
has sâld it'incurred by Its guaranty of the Béattyvllle bonda] We do know 
that during times much worse than those existlng at the time of and sinee the 
filing of thls suit the Monon was always able, out of Its eamlngs, to pay the 
Interest On Its bonded Indèbtedness." 

Other than the sentence in brackets, there is no référence in the 
original brief to the allégations in question, and in the supplemental 
brief flled after the oral argument there ia hothing on the subject. 
As the case was preeented to it, the circuit court of appeals was 
therefore justified in saying, as it did, that "the sole ground of ob- 
jection to the complainants' case in the court below, as set forth in 
the pétition of the appellant asking to hâve the decree set aside, and 
which was addressed to the discrétion of the court, was the total In- 
validity of the varions bonds and mortgages because the défendant 
corporation, which is a Consolidated company, was never regularly 
Consolidated," etc.; and it was with référence to the case as then 
presented, and not as it was afterwards treated by the suprême court, 
that the circuit court of appeals used the expression, "a travesty upon 
equity prOceedings." The suprême court had said as much in Bron- 
son V. Railroad Co., 2 Black, 524, 528, 17 L. Ed. 347. It is not to 
be supposed that a scheme of foreclosure and reorganization shown 
to be designed to préservé the intereats of stockholders at the ex- 
pense of creditors could receive the sanction of an honest and intel- 
ligent court or judge, and, if such a question is to be regarded as 
novel, it must be because of the manner of présentation and treat- 
ment. Whatever may hâve been said in the course of the argument 
before him, the judge of the circuit court did not apprehend, and, 
until the ruling of the suprême court was announced, did not know, 
that the case involved the question decided. Indeed, if counsel had 
made the point, and had designated the averments intended to pré- 
sent it, it is not probable that, without the aid of the opinion of the 
suprême court, the averments would hâve been deemed suflflciently 
comprehensive and spécifie, or duly verifled. The allégation that 
the proceedings in behalf of Mills "were procured by the said New 
Albany Company for the purpose of hindering and delaying the gên- 
erai or unsecured creditors of said company in the enforcement of 
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their debts" probably would hâve been construed to mean, not a 
fraudulent purpose, but a purpose to cause only the hindrance and 
delay necessarily incident to the proceedings; and, even if the aver- 
ment should hâve been deemed to be of a fraudulent purpose on the 
part of the railroad company, it would bave been thought to affect 
in no way the proceedings of Mills or the foreclosure suits, it not be- 
ing alleged that Mills and the trustées in the mortgages knew of or 
participated in the fraudulent intent. It is certainly a novel idea that 
a debtor, who, with intent to hinder and delay his gênerai creditors, 
procures one of them, who is ignorant of his purpose, to bring proceed- 
ings for the appointment of a receiver, thereby lays the foundation 
not only for the defeat of the creditor who brings suit, but for the 
defeat of suita thereafter brought for the foreclosure of mortgages 
by trustées likewise innocent of any fraudulent design or knowledge. 
So, too, the allégation in respect to the obtaining of the decree proba- 
bly would hâve been deemed indeiinite, inadéquate, and not sufiQ- 
ciently verifled to be acted upon without proof. The Farmers' Loan 
& Trust Company and the Central Trust Company are alleged to hâve 
been parties to the agreement with the holders of the stock, or part 
of it; but their respective co-tnistees, Barker, Stotsenburg, and 
Murdock, are not implicated. What the agreement or arrangement 
was is not stated; nbr that it continued in force, or had anything to 
do with bringing about the decree. The allégation is that "prior to 
the entry of the said decree" the parties named "had entered into an 
arrangement or agreement for the purpose of procuring the sale of 
said property, its purchase by and in behalf of the parties entering 
into such combination, and reorganization thereof, and the issue of 
securities to the said parties, including said stockholders, without 
the payment of the debts and liabilities of said company, and for the 
purpose of hindering and delaying the said creditors, and with a 
View to prevent the collection or enforcement of such debts and lia- 
bilities." Besides not including the individual trustées, who, for ail 
that is alleged, may hâve had control of the suits, and besides the 
évident improbability of an agreement which contemplated "the issue 
of securities to the said parties," that is to say, to the trust companies 
(but not as trustées), the agreement, if in force and operative to bring 
about the decree, was not unlawful because it contemplated a sale 
and reorganization without the payment of unsecured debts or lia- 
bilities, unless there was a purpose to take from those creditors 
something which belonged to them, outside of or over and above the 
mortgages, and nothing of that kind is alleged; nor, because of the 
alleged purpose of hindering and delaying, it not being alleged that 
a hindering or delaying beyond what was necessarily incident to the 
proceedings of foreclosure prosecuted by lawful and regular methods 
was contemplated. The concluding part of the allégation, that the 
decree of sale "was obtained by the said company (not stockholders, as 
flrst stated) and said complainants in order to carry out such unlaw- 
ful purpose, and to prevent the gênerai or unsecured creditors of the 
said company from having an opportunity to be heard in matters aris- 
ing in said cause," does not help, but, rather, detracts from, what pre- 
ceded, "Such unlawful purpose" is meaningless, because nothing un- 
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lawfnl as against the petitioner had been alleged, and, iostead of a 
purpose to Einder and delay, even to an estent unavoidable, the in- 
tended wrong dwindles to a parpose "to'prevent the général or un- 
secured creditors of the said Company from being heard in matters 
arising in the said cause." This certainly does not mean, and from 
the «ntire allégation, whether takèn togéther or analyzed clause by 
clause, I should hâve been unable, without authoritative instruction, 
to deduce, "an agreement between mortgagee and mortgagor [bond- 
holder and stockholder] to préserve the relative rights of both, and 
Bimply extinguish unsecured indebtedness." The suprême court gave 
much weight to "facts apparent on the face of the record," which, 
taken as a whole, were declàred to be "very suggestive, inde- 
pendent of positive allégation, — so suggestive, at least, that when 
a distinct and verifled diarge of wrong Was made the court should 
hâve investigated it." As already explained, the charge of wrong 
under considération, if mentioned or hinted at by counsel, escaped 
the attention of this court. The facts referred to, however, were 
well known to the court; and for some of them the court was di- 
rectly, and for others indirectly, responsible. The court appointed 
the gênerai manager of the road the receiver. The court entered 
the judgment at law in favor of Mills, and on the same day enter- 
tained and granted the application for the appointment of the re- 
ceiver. The court knew of the proceedings and decrees in the Sixth 
circuit, and that it was because of the large liability thereby estab- 
lished, and of the attachment suits begun and threatened, that the 
application for a receiver T^as precipitated. It was the belief of the 
court, too, that the Mills suit was a friendly one, brought because at 
that time there had been no default in the payment of interest upon 
mortgage bonds which could be made ground for a suit to foreclose. 
I suppose it to be "common knowledge" that, when an emergency 
for a receivership arises, it is not inffequently applied for and 
granted upon the bill of a friendly creditor in anticipation of an early 
default in the payment of interest» whicli will afford ground for a 
mortgage foreélosure. The creditors' bill in this case was ample 
in its showing Of the insolvency of the company, and the attachment 
suits which had been brought and those threatened consitituted an un- 
usuaJ and imperative emergency for immédiate action. Any delay 
for the sake of seemliness of procédure would hâve been itself at once 
an unseemly prêteuse and a déniai of just relief in a pressing emergen- 
cy, brought about by those who now complain. The court did not 
know that Mills held his demand against the company as trustée 
for a syndicate of which the président of the company was a mem- 
ber, nor that the demand was secured by a pledge of collaterals; but 
the security being, as the probf shows, largely inadéquate, it is not 
petceived tiiat the proceedings were censurable or any the less valid 
on acëount of those facts. On ail thèse phases of the case it is 
enough to quote from the récent opinion of the suprême court itself, 
in the case of Dickerman v. Trust Co., 176 U. S. 181, 189, 20 Sup. 
et. 312, 314, Adv. S. U. S. 312, 314, 44 L. Ed. : 

"We hâve no doubt that this 'judginent was collusive, in thé sensé that It 
was obtained by the plalntlff and eonsented to by the défendant company 
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for the purpose of giving the trustée a légal excuse for declaring the principal 
and interest of the mortgage to be due, and to give authority for a foreclosure. 
But this did net constitute collusion in the sensé of the law, nor does It meet 
the fixigencies of the petitioner's case. 'Collusion' Is defined by Bouvier as 
'an agreement between two or more persons to defraud a person of his rlghts 
by the forms of law, or to obtain an object forbidden by law,' and in similar 
terms by other légal dictionarians. It implies the exercise of fraud of some 
kind,— the employment of fraudaient means or lawful means for the ac- 
complishment of an unlawful purpose; but if the action be founded upon a just 
judgment, and be conducted according to the forms of law and with a due 
regard to the rights of parties, It Is no défense that the plaintifE may hafe 
had some ulterior object in view, beyond the recovery of a judgment, so long 
as such object was not an unlawful one. In Morris t. Tuthill, 72 N. Y. 575, 
whlch was also a suit to foreclose a mortgage, the court observed: 'The facts 
that the assignor of a mortgage and his assignée acted in concert with a vlew 
minecessarily to harass and oppress the mortgagor, and with intent to pre- 
vent payment, to the end that the equity of rédemption might be foreclosed, 
and they become purohasers for less than the value, do not constitute a dé- 
fense to an action to foreclose a mortgage. So, also, the facts that the assignée 
took title from motives of malice, and solely with the view to bring an action, 
and that the assignor assigned from a like motive, and wlthout due considéra- 
tion, furnlsh no défense, and do not Impeach the plaintifC's title. It is sufH- 
cient to sustain the action that the mortgage debt Is due, has been transferred 
to and is owned by plaintlff; and the mortgagor can only arrest the action by 
paying or tendering the amoimt due.' If the law concerned itself with the mo- 
tives of parties, new complications would be introduced into sults, which might 
seriously obscure thelr real merits. If the debt secured by a mortgage be justly 
due, it Is no défense to a foreclosure that the mortgagee was animated by hostili- 
ty or other bad motive. Davis v. Flagg, 35 N. J. Eq. 491; Derlng v. Earl of 
Winchelsea, 1 Cox, Ch. 318; McMuUen v. Ritchle (C. C.) 64 Fed. 253, 261; 
ïoler V. Railway Co. (C. C.) 67 Fed. 168. Now, In thls case there Is no doubt 
that Flanagan's claim was an honest one; that the coupons upon which he 
brought the suit were due and unpaid; and there is nothing to show that he 
would not hâve been entitled to a judgment upon them if the défendant had 
made a contest The company was notoriously Insolvent. Its coupons for 
1894 and 1895 were unpaid. AU Ita property was subject to the mortgage 
glven to secure its bonds. It could no longer continue its business. Flanagan 
had a perfect right to bring suit, and under thèse circumstances the président 
of the company was guilty of no wrong in consenting to a judgment, and to 
the immédiate Issue of an exécution. The company was not bound to défend 
If there were no défense. The forms of law were complied with. It would 
doubtless hâve been more seemly if judgment had not been entered untll the 
return day of the summons, if the exécution had not issued until the expira- 
tion of the twenty daya allowed by law, and if the trustées had not been so 
alert in seizing upon the nonpayment of the judgment as an excuse for declar- 
ing the principal and interest of the bonds to be due. But this haste dId 
not render the judgment or exécution void. If the company had become insol- 
vent and could no longer carry on its business, it was not only its légal obliga- 
tion, but its moral duty, to surrender the mortgaged property to the mortgagees, 
in order that the latter might protect their interests. If the corporation saw 
fit to consent to a foreclosure, a minority of stockholders cannot question 
thelr right to do so. The fact that the Flanagan action was undertaken for 
the purpose of enabllng the trustée to déclare the principal and interest due 
does not Invalidate the proceedings, so long as there was a debt due, an action 
properly conducted to recover it, and the object to be gained was not an il- 
légal one." 

The exceptions to the master's report embrace many matters which 
are irrelevant, or, if found one way or another, constitute, at most, 
only évidence upon the ultimate issue to be determined. The fourth, 
flfth, and eighth exceptions are directed to the inquiry ordered by 
the suprême court, and will be considered together as presenting 
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thé question wliether "it is true, as alleged, tliat tbe foreclosure 
proceedings were made |n pursùance of an agreement between the 
bondho'lder and stockholder to préserve the rights of both and destroy 
the interests of unsecured créditera" The scope of this inquiry, 
and the principles upon which it shonid be determined, must be 
foiinîa in the opinion of the siipreme court, Unless in any particular 
the matter was put at large by the amended and supplemental péti- 
tion, to the filing of which, without préjudice to the rights of the 
resppndents to object on açcount of the delay and lâches of the 
petitioner, there was no objection. In so far as they relate directly 
to the subject of inquiry, the allégations of the amended pétition 
are as follows: 

"And the petitioner charges that the proceedings in behalf of the said Jolin 
T. Mills, Jr., were solicited andprocnred by the said New Albany Company, 
or the board of directors therèof, Includlng Samuel B. Thomas, président, and 
W. H. McDoçl, vice président, fpr the purpose of hindering and delaying the 
gênerai <?r ; unsecured creditors of .the said coœpany, and to prevént the en- 
forcement of their debts, and were not inatituted or prosecuted by the said 
John T. MJlls, Jr., In good faith, or for the purpose of protecting himself or 
the creditors pf the said company.., • * • And the petitioner further says 
that prier to. the filing of such biïls, and prier to the entry of the said decree, 
there h^ been constituted a commlttee, and which had been formed by and 
in behalfai^d with the apparent approval and at the instance of the offlcers 
and direotorp of the said company, çind which consisted of Frederîcli P. Olcott, 
Henry W. Ppor, and Henry 0, Bouse, and styled, 'The Commlttee of Bond- 
holders,' for; the purpose of bringing about a sale and reorganlzation of the 
rallway propertles of the New Albany Company; a;nd an arrangement or agree- 
ment had been made and entered into by such committee, and by holders of 
bonds and the offlcers and directors of said company, for the purpose of pro- 
curlng a s^e of the propertiea of the said New Albany Company,, and its pur-. 
cbase by and in behalf of the bôndholders and of the stockholders of the said 
corporation, and for the purpose of contlnulng and preserving the ipterest of 
the stockholders in the said corporation without the payment of the debts and 
liabilities of the said company, and for the purpose of hindering and delaying 
and defraudlng the unsecured creditors of such corporation, and wlth a view 
to prevent the collection or enforcement of any such claims against the said 
company, and that, for the purpose of earrying oùt and effecting such rmlawfnl 
seheme, a defvice was adopted by which the said committee attempted or pre- 
tended to make sale of certain securitles of the reorganizd company to a 
syndicate, which was, as the petitioner Is Informed and believes, largely com- 
posed of offlcers, directors, and stockholders of the said company, includlng 
the said président and vice président, but with an agreement that upon pay- 
ment of a small assesement the stockholders in the old company should be 
able to convert thelr stock into the stock of the new company, and thus pré- 
serve and continue their interests, and that no provision was made by wlîich 
any gênerai créditer was entitled to be paid, or to obtain or to receive any of 
the securitles or other rights in the reorganized company, and that because 
of the said agreement the complainant John T. MiUs, Jr., at the instance and 
request of the offlcers of the company, and the company Jtself, by its said 
offlcers, acqnlesced in the entry of a decree of sale hereln; and the fore- 
closure sultsijwere brought and said decree was entered after said arrange- 
ment had been made, and for the purpose of earrying ont the same, and of se- 
curing the interest of the stockholders, and depriving the gênerai creditors of 
any power to enforce their claims agaln&t the corporation, and that afterwards, 
in pursùance of the said agreement, the said John T. Mills, Jr., and the said 
corporation agreed to the confirmation of the sale hereln on the same day 
upon which it was made,— ail of which was because of the said fraudulent 
agreement by which they were to préserve and continue thelr rights and in- 
terest in the property without the payment of the debts and liabllltles of the 
company. • • * And the petitioner further says that the said Chicago, 



FAEMERS' LOAN & TRUST CO. V. LOOISVILLE, N. A. & C. EY. CO. 123 

Indianapolis & Louisville Railway Company was so organized for the purpose 
of carrying eut the scbeme before mentioned, and in pursuance thereof did is- 
sue their securities accordingly, and that the said preferred and common 
stockholders of the Louisville, New Albany & Chicago Railway Company were 
allowed to and did convert their old stock into the stock of the new company, 
aceording to the said plan or arrangement, and such old stockholders, or their 
assignées, are now the owners and holdera of such stock. * * • Where- 
fore the petitioner prays that the court do appoint a receiver, with directions 
to take charge and custody of the railways and other properties and assets of 
the Louisville, Nevc Albany & Chicago Railway Company, and which are now 
In possession of the Chicago, Indianapolis & Louisville Railway Company, 
and that he be directed to manage and operate such railways, and to collect 
and hold any and ail other assets for the benefit of those who may be entitled 
by law, and that he be authorized to collect from the Chicago, Indianapolis & 
Louisville Railway Company ail and every asset, property, and the amount of 
any claim in the hands or in possession of such company and belonging to the 
Louisville, New Albany & Chicago Railway Company, and that he require and 
enf orce an aceounting by the said company of ail the earnings derived by such 
company from the opération of the said railways since it took possession 
thereof, and for ail and such other and further relief as to the court shall 
seem meet. And the petitioner further prays that an order be entered herein 
dlrecting the défendants, the Louisville, New Albany & Chicago Railway Com- 
pany, the Farmers' Loan & Trust Company and John H. Barker (trustées), the 
Central Trust Company and John H. Stotsenburg (trustées), the Central Trust 
Company and James Murdock (trustées), John T. Mills, Jr., Frederick P. 
Olcott, Henry W. Poor, Henry C. Rouse, and the Chicago, Indianapolis & 
Louisville Railway Company, to appear, within a time to be fixed in such 
order, and to plead and make answer to the allégations herein,— an answer 
under oath, however, being expressly waived,— and for ail such other and 
further orders and judgments as to the court shall seem meet and proper." 

In SO far as thèse averments difEer from the original pétition, as 
it was construed by the suprême court, they seem to me to impair, 
rather than to strengthen, the petitioner's position in the case. If 
it be assumed, as, perhaps, in view of the construction put upon 
the original pétition, it must be, that there is an adéquate charge 
of an arrangement or agreement entered into for a fraudulent pur- 
pose, it was not "between the bondholder and stockholder," as ex- 
pressed in the mandate, but was "made and entered into by such 
committee and by holders of bonds and the ofûcers and directors 
of said company." It is alleged, on belief, that the syhdicate was 
largely composed of officers, directors, aud stockholders; but that 
can hardly be deemed to help out the préviens averments, since the 
same individuals may hâve been (the évidence shows they were) 
both bondholders and stockholders, and an allégation of an agree- 
ment entered into by them does not show an agreement between 
the bondholder, on the one side, and gtockholder, on the other, in 
the sensé of the mandate. Furthermore, while it is averred that the 
preferred and common stockholders of the old company "were al- 
lowed to and did convert their old stock into stock of the new com- 
pany," it is not alleged that the privilège of so doing was of value, 
or that the stock so acquired in the new company was worth more 
than the cash sums which by the plan were required to be and were 
paid therefor. But a more radical and, as it seems to me, a fatal, 
defect in the pétition is the failure to allège that the trustées in the 
several mortgages participated in or knew of the wrongful pur- 
pose attributed to the bondholders' committee and the officers and 
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directors of the New Albany Company; and, if the avéraient had 
been made, it would hâve been without support in tlie évidence. 
There being no queistion but tliat the mortgages foreclosed were 
valid and an installment of interest upon the bonds secured there- 
by overdue and unpaid when the suits were brought, no agreement, 
conduct, or purpose, however fraudulent or wrongful, of Mills and 
the ofBcers of the railway company, in respect to the proceedinga 
of Mills, or of the bondholders' committee and the ofiQcers of the 
company, or of any syndicate, could be ground for an attack upon 
the decree of foreclosure, unless the trustées knew of the intended 
wrong, and prosecuted the suits to a decree and sale for the pur- 
pose of aiding in its consummation. And even in such case, unless 
it were shown that the holders of the bonds secured by the mort- 
gages were also implicated in the scheme, on what ground or theory 
could equity interfère? The allégation "that because of the said 
agreement the complainant John T. Mills, Jr., at the instance and 
request of the offlcers of the company, and the company itself, by 
its said ofScers, acquiesced in the entry of the decree, • * ♦ 
and [Mills] agreed to the confirmation of the sale herein on the same 
day upon which it was made," is obnoxious to criticism. In the flrst 
place, it is not true. In the entry of the decree there is no récital of 
the présence or consent of Mills. His rights under his bill were not 
adjudged by the decree. In the order of confirmation his présence 
and consent by counsel are stated, but there is no évidence that this 
consent was in any manner due to, or given "in pursuance of, the 
said agreement"; and the assertion "that because of the said agree- 
ment * ♦ • the company itself, by its said offlcers, acquiesced 
in the entry of the decree," in view of the alleged responsibility 
of those offlcers for ail that was done from the beginning, is little 
less than preposterous. If the company seemed "a most willing 
debtor to hâve ail its property destroyed," the évidence shows that 
it was also a most helpless dne, which after a struggle for existence 
maintained for a décade or more, not by its earnings, but by the 
proceeds o^ sales, at ruinons sacrifice, of bonds and stock to the 
amount of millions, had flnally been reduced to dependence upon 
the Personal crédit of its président and others, against whom thèse 
accusations haVé been lodged because they were unwilling to go on 
in a hopeless attempt to carry the company under the new and 
unexpected burden imposed upon it by the decree in the Sixth circuit. 
The only theory suggested in the opinion of the suprême court by 
which the petitioner's standing in the case can be vindicated is 
that there was an agreement to préserve the rights of stockholders 
at the expense o-f creditors, and that in considération therefor the 
stockholders were induced to submit without objection to a speedy 
foreclosure. "It is one thing," says the opinion, "for a bondholder 
who has acquired absolute title by foreclosure to mortgaged prop- 
erty to thereafter give of his interest to others, and an entirely dif- 
férent thing whether such bondholder, to destroy the interest of 
ail unsecured creditors, to secure a waiver of ail objections on the 
part of the stockholder and consummate speedily the foreclosure, 
may proffer to him an iaterest in the property after the foreclosure. 
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The former may be beyond tbe power of the courts to inquire iiito 
or condemn. The latter is something which on the face of it de- 
serves the condemnation of every court, and should never be aided 
by any decree or order thereof. It involves an offer, a temptation, 
to the mortgagor, the purchase price thereof to be paid, not by the 
mortgagee, but in fact by the unsecured creditor." That theory the 
amended pétition abandons or ignores, and, instead, vainly allèges 
the obtaining of the consent of Mills and of the company itseif, 
through ite otficers, to the decree of foreclosure and to the con- 
firmation of sale. For reasons already adverted to, the consent of 
neither, as alleged, is of the slightest conséquence. 

Of the évidence taken by the master, ail of which I hâve carefully 
read, except some of the tabulated statements, little more need be 
said. To establish the supposed agreement between the bondholder 
and stockholder reliance is placed upon certain documentary évi- 
dence, supplemented, it is claimed, by published statements attributed 
to Samuel Thomas, as président of the New Albany Company. An 
article in the Commercial and Financial Chronicle of August 15, 18S6, 
after référence to attachment suits by Beattyville bondholders, pro- 
fessed to give an "officiai statement" made the day before by Président 
'Samuel Thomas, but not signed, in which were the following express- 
ions: 

"The lawyers of the New Albany Company deem the défense of the com- 
pany to be Impregnable, but the litigants are trying to make the proceclvire as 
vexations as possible. Even should they attain finally to a judgment in their 
favor, the claim would rank only as an unsecured debt, subséquent to ail the ex- 
isting mortgages, and it would be extinguished by an assertion of the rights 
of the mortgagees. Should it ever become necessary for the mortgagees to 
take action to extinguish the claim, there seems to be no doubt that the road 
would be nltimately restored to the stockholders, and that there is no danger 
of thelr stock being wiped out. The légal situation is totally unexpected, and 
must be admitted to be menacing to the présent crédit and convenience of the 
company, but the situation does not justify such a sacrifice of their propcrty 
as the proprietors hâve been frightened into making. The equity in the road 
Is valuable, and the best efforts of the management will be directed to main- 
tain it In the présent stockholders." 

In the same journal, of August 29, 1896, was published an inter- 
view, attributed to Président Thomas, containing the following: 

"The receivership, however, was precipitated by the attempt of the Beatty- 
ville bondholders to enforce the payment of Interest on their bonds, under 
Judge Taft's récent décision upholding the guaranty. An otHeial statement 
regarding thlg attempt was in the Chronicle of August 15, 1896 (page 209). 
A majority of the New Albany bonds is held by the frlends of the company, 
and the Intention is to reorganize after foreclosure sale. This will resuit in 
debarring ail claims on account of the Beattyville guaranty. * ♦ * This 
action Is taken in the Interest of the présent security holders, and will main- 
tain the property Intact until such time as a reorganization can be arrangea . 
The company bas always been abundantly able to pay ail of its debts, and its 
solvency bas never been questioned until the judicial décision of Judge Taft 
opened the way to saddle the company with the debts of another road. It 
Is to-day in better physical condition than ever before, and its capacity for 
eamlng money is better. The sole embarrassment arises (rom the fact that 
it has been called upon to pay the debts of another corporation. The receiv- 
ership will put an end to this, and ail similar causes of annoyance inherited 
from past management, A majority of our mortgage bonds is in the handg 
of friends of the company, and it will be easy to arrange for a foreclosure 
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which wUl extingulsh the alleged daims in connection wlth the BeattyvlUe 
suit, and will enable tlie property to be restored to those at présent Interested 
in It -Withbut the sacrifice of any part of thelr exlstlng values." 

Thèse interviews, counsel for the petitioner concède, were pré- 
parée! by John Greenough, the vice président of the company, but, 
they insist, were submitted to and approved by Gen. Thomas. I 
hâve no doubt they expressed his thoughts and purposes at that time. 

A bondholders' agreement, purporting to be made on October 10, 
1896, after reciting the necessity of action to protect their interests, 
and that foreclosure suits had been or were about to be instituted, 
proceeds to constitute Frederick P. Olcott, Henry W. Poor, and 
Henry C. Rouse a committee, and to deflne their powers and duties. 
In the eighth article is this clause: 

"And, generally, for tlie purpose o£ carrylng ont the plan and making the 
same effective, the committee Is authorized and empowered to enter into a eon- 
tract or agreement wlth a syndicate, containing such conditions and provi- 
sions as the committee may approve, to sell and deliver to sald syndicate, for 
the sum of $2,100,000 In cash, the foUowing securitles of the new company, 
viz.: 

Refunding mortgage flve per cent, flfty-year gold bonds, of 

the par value of $ 1,500,000 

New pref erred stock, of the par value of 680,750 

New common stock, of the par value of 10,500,000" 

The committee so appointed put out a statement, dated October 10, 
1896, and addressed, "To the Holders of the Bonds of the Louis- 
ville, New Albany and Chicago Railway Company," in which the 
proposed plan of reorganization was set out, the important features 
of which were thèse: The new company, to be called the Chicago, 
Indianapolis & Louisville Railway Company, was to issue refunding 
mortgage flve per cent, flfty-year gold bonds to the amount of |15,- 
000,000, of which $11,409,000 should be used to take up existing 
bonds of the old company to the amount of $13,509,000 (only |700,- 
000 of the new bouda going to the holders of $2,800,000 gênerai 
mortgage bonds), $1,500,000 should be sold for cash to a syndicate, 
and $2,091,000 should be deposited with a trustée, and issued from 
time to time, not exceeding $400,000 in any year, for betterments 
and equipments, and should also issue, of new preferred stock, four 
per cent., noncumulative, $5,000,000, and of new common stock, $10,- 
500,000. "To provide the capital needed by the new company, it 
is proposed to sell for the sum of $3,100,000, in cash, new bonds 
to the amount of $1,500,000, together with $680,750 preferred stock 
and $10,500,000 of the new common stoek. A responsible Syndicate 
has made a proposition to purchase the same, and has entered into 
an agreement with the committee to allow the holders of the old 
preferred and common stock, extinguished by the foreclosure, the 
first opportunity of subscribing for the new common stock, on the 
following basis: The existing (old) preferred stock shall hâve the 
privilège of subscribing for an equal amount of common stock in 
the new company at $7.50 per share, receiving, in addition thereto, 
new preferred stock equal to the amount of cash paid. The exist- 
ing (old) common stock shall hâve the right to subscribe, at $7.50 
per share, for an amount of common stock in the new company equal 
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10 one-third of tlie existing (old) common stock, receiving with each 
subscriptiou, in addition, new preferred stock equal to the amount 
of cash paid. The effect of thèse provisions will be as follows: 
Each flOO of existing (old) preferred stock will receive $100 of new 
common stock, and |7.50 of the new preferred, paying therefor |7.50 
in cash. Each holder of $300 of existing (old) common stock will 
receive $100 of new common, and $7.50 of new preferred, upon pay- 
ment of $7.50 in cash. The syndicale is not to be required to ex- 
tend the privilège of subscription to the capital stock of the Chi- 
cago, Indianapolis and Louisville Railway Company (the new Com- 
pany to be organized to purchase the property) beyond the first 
day of January, 1897." The syndicate agreement also purports to 
hâve been made on October 10, 1896, between Olcott, Poor, and 
Ronse, "as a committee of bondholders" of the railway company, 
and Samuel Thomas, for himself and his associâtes, called the "Syn- 
dicate." By the fourth article "the syndicate promises, covenants, 
and agrées to and with the committee that it (the syndicate) will 
give and cause to be given to the owners and holdera of the pre- 
ferred stock and common stock of the existing Louisville, New Al- 
bany and Chicago Eailway Company the right to subscribe for the 
new common stock aforesaid before any of the said new stock shall 
be diatributed among the members of the syndicate, upon the fol- 
lowing terms, that is to say"; the terms stated being the same as 
those announced in the published plan of the committee. 

Another contract, bearing the same date (October 10, 1896), be- 
tween Samuel Thomas, representing the syndicate, and the Central 
Trust Company of New York, simply made the latter company the 
agent of the syndicate to effect the proposed surrender of old stock 
and issue of new upon the terms prescribed; it being provided, 
among other things, that the trust company should cause notice by 
advertisement to ail holders of preferred and common stock of the 
existing company that on or before November 30, 1896, such hold- 
ers might surrender to and deposit with the trust company their 
certiflcates of stock, duly indorsed in blank, and receive therefor re- 
ceipts of the trust company entitling the holder to new common 
stock, etc. Whether such notice was given does not appear. 

T?hese writings show no agreement between the bondholder and 
stockholder, as such. They do show an agreement between the bond- 
holders' committee and the syndicate by which the latter covenanted 
with the committee that the holders of old stock should hâve the 
privilège of subscribing for the stock sold to the syndicate on the 
terms stated. That committee represented bondholders, but not ail 
of them. "Some members of the committee and also of the syndicate 
were holders both of bonds and of stock, but no member of either 
was a holder of stock alone. The holders of eighty-âve per cent. 
of the stock of the New Albany Company availed themselves of the 
privilège of taking the new stock, and paid therefor $584,545 to the 
syndicate. To what extent they were also holders of bonds, does 
not appear. To a large extent they were also holders of bonds, and 
it does not appear that any one who was not a bondholder availed him- 
self of the privilège. AÏter August, 1896, the stock of the New 
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AJbîUiy Company -waa practically worthless, tHe quotation of tHe 
common on October 12, 1896, being 1^ and of the preferred 3| to 4^, 
and by December and January folïowing tbe value had run down to 
a fraction of a cent for the common, and 1 to 2 cents for the pre- 
ferred. The spécial master bas reported that there was no damage 
to the unsecured creditors, and that the privilège given to the hold- 
ers of stock in the old company to obtain stock in the new was of 
no value, and the weight of the évidence seems to justify the flnding. 
At most, the value of the privilège was no more than nominal, and the 
finding that there was no fraud or fraudulent conspiracy on the part 
of the trustées, the bondholders, the stockholders, or the New Albany 
Company is, beyond question, right. There is no évidence tending to 
show that the privilège so given was offered in order "to secure a 
waiver of ail objections on the part of the stockholder, and speedily 
consummat^ the foreclosnre," or for any like purpose. It does not 
appear that any stockholder ever complained of the receivership, or 
hinted at opposition to the proceedings at any step. No objection 
was ever made to the plan of reorganization, except by the holders 
of Consolidated six per cent, bonds, and to meet that objection 
the plan was modified so as to givé them a new six per cent. bond. 
JE^ally, wha,tever was the value of the privilège in question, and 
whatever the purposes and motives of those concemed in giving it, 
it is not shQwn that the stockholders obtained anything at the ex- 
pense of the creditors. On the contrary, it is clear that the entire 
property which was covered by the mortgages forecloeed, and passed 
by the sale, to the purchaser, was worth much less than the mort- 
gage debts; and if anything of value was given to the stockholder 
by the plan of reorganization, beyond what he paid for with new 
money, it was at the expense pf the bondholder. The foreclosed 
mortgages secured bonds and interest due to an amount exceeding 
$8,600,000, and the sale was for only $3,001,000. Do thèse facts 
make out a case within the condemnation of the suprême court? 
To be literally within the mandate, there must hâve been an agree- 
ment between "the bondholder and stockholder," but manifestly that 
is not to be read literally. It does not mean a single bondholder 
on one side, nor a single stockholder on the other. Does it mean 
ail bondholders, or ail stockholders? It may not fairly be said to 
mean ail stockholders, because the créditer would hâve a right to 
complain of the destruction of hia interests, whether in favor of 
one or ail of the stockholders. But if, on the other hand, it dcxîs 
not mean ail of the bondholders, then how can the relief proposed 
be given, without injuring the bondholder who had no share in the 
wrong? The "public interest," which, in a well-known Une of cases, 
commencing with Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, has 
been deemed to "justify a limited displacement of con tract and re- 
corded liens in behalf of temporary and unsecured creditors," has 
référence to the public convenience as involved in the continued and 
safe opération of railroads; and, out^ide of that, there would seem 
to be no "public considérations" which require, in the foreclosure 
of a railroad mortgage, any departure from "the ordinary rules or 
rights of mortgagor and mortgagee in a foreclosure." It was on 
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public considérations (that is, to make the road a safe and efficient 
carrier) tliat receiver's certificates to the amount of $200,000 were 
issued and made a charge upon the income of this road. It was not 
a matter of public concem that a default in the payment of interest 
should hâve been forestalled, and certificates to raise money for 
that purpose nobody stood ready to buy. It is for the public interest 
that in ail litigation the rights of parties shall be determined upon 
settled and consistent principles. In Kailroad Co. v. Howard, 7 
Wall. 392, 19 L. Ed. 117, in pursuance of a plan for the sale, pur- 
chase, and reorganization of a railroad under a decree of foreclosure, 
one-sixth of the purchase price was to go (and the new company was 
ready to pay the amount) to the stockholders of the old company; but, 
on a bill brought by creditors, it was held that they were entitled to 
hâve their whole debt paid bef ore any portion of the f und derived from 
the sale should go to the stockholders of the old company, which was 
insolvent. That was a direct and fair mode of enforcing "the fa- 
miliar rule that the stockholder's interest in the property is subor- 
dinate to the rights of the creditors, — first of secured, and then of 
unsecured, creditors" ; and what reason was there why the petitioner 
in this case, with equal simplicity and directness of procédure, should 
not hâve brought a bill to enjoin the delivery of the new stock to 
the holders of the old stock until the value thereof, over and above 
the cash assessment, should be paid into court for the beneflt of 
the petitioner and other unsecured creditors, or, if that value could 
not be determined satisfactorily, to obtain a decree that the petitioner 
be allowed, upon repayment to the subseribers of the cash which 
they had paid, to take the new stock subscribed for by holders 
of the old stock? A decree to either effect would hâve afforded a 
complète remedy for the alleged wrong, against the beneficiaries of 
the wrong, and could hâve involved no injury to bondholders who 
had no part in the transactions complained of, or to the new com- 
pany and the innocent purchasers of its securities. It is not al- 
leged that the facts were not known in time to seek such relief. 
On the contrary, it is fairly inf érable that the plan of reorganization 
was known to the petitioner's counsel before the sale, and probably 
bef ore the decree, and might just as well hâve been brought for- 
ward even in its flrst i)etition. Another remedy, perhaps yet avail- 
able, if the alleged wrong was real and substantial, and enforceable 
without the possibility of injury to innocent third parties, might be 
sought against the individual holders of the old stock who obtained 
the new. 

A number of cases hâve been cited which go far towards éstab- 
lishing the validity of the plan of reorganization hère in question, 
but, with a single quotation, I content myself with a référence to them : 
Kurtz V. Railroad Co., 187 Pa. St. 59, 40 Atl. 988; Pennsylvania 
Transp. Co.'s Appeal, 101 Pa. St. 576; Dow v. Eailway Co., 144 N. 
Y. 426, 430, 39 N. E. 398; Perguson v. Railway Co., 17 App. Div. 
336, 45 N. Y. Supp. 172; Hutchins v. Hutchins, 7 Hill, 104, 107; 
Bame v. Drew, 4 Denio, 287, approved in Wicker v. Hoppuck, 6 
Wall. 94, 98, 18 L. Ed. 752; Shoemacker v. Katz, 74 Wis. 374, 43 
N. W. loi; Central Trust Co. v. United States RoUing-Stock Vo. 
103F.-S 
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XC;a) 56'Ite^.|. in Paton v, Eailroad Co. (0. 0.) 85 Fed. 838, of 
an àgrçéiîient îniicli like this oné, Judge Jenkins said: 

f'TIie question la presented whettie* any plan of reorganizatlon ean be sus- 
tained which does not cgmprehend the protection of the rlghts of gênerai cred- 
itors of the corporation, or, In other words, whether bondholders ilave a right 
to agrée -With stockholders upon te*4ns which mày be agreed npon to give the 
latter àtt Ihterest in the new corporation, wlthout including credltors in such 
plan of réorganization, or at least tendering them an opportunlty of joining 
therein. I fail to perpelve any Just reason why, in the absence of fraud or 
oppression, such arrangemeaits should not be upheld in a court of equlty. It 
was compétent for thèse "bondholders to exeludé stockholders from any agree- 
ment., It was aiso Compétent for them to exclude credltors. The bondhold- 
ers, under flifiCerent mortgages, could agrée among themselves, without référ- 
ence to credltors or stockholders; and, in case of agreement with stockhold- 
ers, unless, the scheme Is clearly one to secure to the stockholder that which 
should jûètly go to the créditer,— unlëèslt can be said that it tyas a scheme to 
defraud credltors,— I perceive no reaSbn which would justify dfenunciation of 
the plan. To the contrary, such plans of réorganization hâve met with gên- 
erai approval, beeause they tend to avoid sacrifice and loss, and are béné- 
ficiai to the public. Kobinson v. Rallroaâ Co. (C. C.) 28 Fed. 340; Mackintosh 
V. Rallroad Co: IfC. C.) 34 Fed. 582; Cehtral Trust Co. of New York v. United 
States Btaiing-gtock Co. (C. G.) 56 Fed. 5, 7; Pennsylvania Trâhsp. Co.'s Ap- 
peai, 101 Pa. St. 576." 

If the évidence required a finding that the foreclosure proceed- 
ings haâ been in pursuance of the alleged wrongful agreement be- 
tween the bondholder and stockholder, it would be the duty of the 
court, under the mandate, "to refuse to confirm the sale until the 
interests of unsecured credltors hâve been preserved," and the ques- 
tion would be how that could and should be accomplished. In be- 
half of tfe petitioner it is contended, , on the authority of Barnea 
V. Eailway Co., Fed. Cas. No, 1,016, Eailroad Co. v. jg^oward, supra, 
Montgomery Co. v. Dienelt, 133 Pa. St. 585, 19 Atl, 428, and other 
cases, that, the holders of the foreclosed bonds, havihg accepted new 
securities in payment of the old, cannot be restored to their original 
rights; that, "even as tp the bonds taken by the old bondholders, 
their claim is inferior to that of the credltors of the old company, 
and in this event thé proper method of accounting would be to use 
the net earhings derived from the property, after the payment of 
the interest on the undisturbed (unforeclosed) bonds of 15,300,000, 
for the payment of thèse iinsecured credltors"; but that if it should 
be held that, to the estent of their new bonds, the holders of the 
original bonds are "entitled to a priority over unsecured credltors, 
it is denied that under ahy circumstances could they claim any such 
lien in behalf of the preferred stock which they accepted in discharge 
of their bonds." The proposition is extremely inéquitable, and the 
décisions çited do not compel its adoption. This is a suit by the 
créditer, seeking to hâve the confirmation of the sale set aside until 
the rights of credltors eut off by the sale shall hâve been provided for. 
"What are -their rights? Manifestly, to hâve any surplus of value in 
the property or its proceeds, over and above the mortgage debts, ap- 
plied to the payment of their demands. On the sale made there was 
no surplus, and, on the theory of the sale having been wrongfuUy ob- 
tained, their remedy is another sale under circumstances which will 
aîford them the best practicable opportunity to protect their rights. 
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If the old bonds hâve been extinguished, it is because of the sale; 
and it is not for the petitioner and other creditors to say that as 
to them the sale was wrongful and shall be set aside, and yet as to 
them it shall remain so far in force as to remove eut of their way 
a large part of the mortgage debt, which was confessedly valid, and 
would now be in full force and effect but for the sale, made un- 
der the order of the court, and which it is proposed the court 
shall set aside. Those who would hâve equity must accept it upon 
équitable terms. The décision of the suprême court commands the 
protection of the rights of creditors, but it does not require the sac- 
rifice of the rights of bondholders; and if, on the proofs, the right 
of the petitioner to relief were established, relief, it seems to me, 
could be given only by means of a new sale, at which ail interested 
should hâve an opportunity to bid, and, if more should be realized 
than necessary to pay the mortgage debts, the remainder should go 
to the petitioner and other creditors. Net income and sums expend- 
ed since the sale in betterments should, of course, enter into the ac- 
counting. But on that basis the petitioner has indicated neither 
readiness nor willingness to accept relief, and how in this proceed- 
ing it could be awarded on any other theory I do not perceive. If 
a receiver were again put in charge, the net income would be ap- 
plicable to the payment of the mortgages, and no benefit could accrue 
to creditors until the foreclosed mortgages had been fuUy paid. A 
receivership for such a purpose, of course, is not to be thought of. 
If it be true, as alleged in the amended and supplemental pétition, 
that the new railway company has corne into possession of earnings 
or assets to which it was not entitled, and which ought to be paid 
upon or applied to the satisfaction of the demands of the creditors 
of the old company, the remedy is plain, and there is no necessity 
or reason for an attack upon the foreclosure decree and sale. 

The proof shows that the judgment recovered by Mills and other 
demands against the New Albany Company were paid or purchased 
by the syndicate, and the amount thereof credited against the sum 
which the syndicate had agreed to pay for the securities tumed over 
to it; but, if unlawful, that was, at most, a wrongful disposition 
of the proceeds of the sale, and did not affect the validity of the sale 
itself. The petitioner's remedy, if any, should be sought against 
those who obtained, or possibly against those who were instrumental 
in giving, the wrongful advantage. 

The answer of the Chicago, Indianapolis & Louisville Eailway Com- 
pany to the amended pétition asserts the rights of an innocent pur- 
chaser under the foreclosure decree, the appeal from whicà was taken 
and prosecuted without obtaining a supersedeas, but it is not neces- 
sary to enter upon that question. The exceptions to the report of 
the spécial master will be overruled, and a decree may be prepared ac- 
oordingly. 
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FARMERS' LOAN & TRUST CO, T. PBNN PLATE-GLASS 00. et aL 

(Circuit Court of Appeals, TWrd Circuit June 14, 1900.) 
No. 33. . 

1. MoRTaAOEs— Instruction — Obligation to Procure Insurance. 

A mortgage given by a corporation to a trustée to secure an Issue of 
bonds may propcrly contain provisions deflning and limltlOg the duties 
and obligations of the trustée to the holders of tbe bonds, and which 
hâve no relation to the contract of the mortgagor, and do not affect its 
Uability. A clause of such character, relatlng entirely to the duties and 
obligations of the trustée, and providlng that It shall be no part of its 
duty "to flle or record thls indenture, • * * or to renew such mort- 
gage, ;, or to procure any further, other, or addltional instruments of fur- 
ther assurance, ♦ * * or to effeçt Insurance agalnst flre or other 
damage on any portion of the mbrtgaged property, or to renew any poli- 
cles of Insurance, or to keep Itself Informed or advlsed as to the payment 
of any taxes or asseasments, or to requlre such payment to be made; 
but the trustée may, In its discrétion, do any or ail of the matters and 
things in thls paragraph set forth, or require the same to be done,"— ean- 
not be construed. In the absence of any other provision on the subject, 
as Imposing on the mortgagor an obligation to keep the property Insured 
for the beneflt of the bondholders on demànd of the trustée. 

2. Same— Purchasbr of Eqtjitt op Rédemption. 

Where a mortgage contained no provision requlrlng the mortgagor to 
keep the property insured for the beneflt of the mortgagee, the fact that 
the mortgagor did so until it became Insolvent does not constltute a con- 
etructlon of the contract by the parties which can blnd a subséquent pur- 
chaser of the property subject to the mortgage to procure such Insurance. 

8. Same— Phôcbeds op Insurance— Subjeotion to Lien of Mortgage. 

Where a mortgage dld not requlre the mortgagor to keep the property 
Insured for the beneflt of the mortgagee, there is no ground upon which a 
court of equity can déclare a lien In favor of the mortgagee on the pro- 
ceeds of Insurance procured by a purchaser of the property subject to the 
mortgage. 

4. Same— Equitable Lien. 

The rule that, where a mortgagor has covenanted to Insure the mort- 
gaged property for the beneflt of the mortgagee, a court of equity may 
Impress an équitable lien in favor of the mortgagee upon a fund arising 
from Insurance taken by the mortgagor in his own name, Is based upon 
the existence of an express contract by which the owner agreed to give a 
lien upon that particular fund, and upon the maxim that equity regards 
as done that which ought to be done; but, as equity cannot croate the 
lien Independently of contract, such rule cannot be applied to the pro'- 
ceeds of insurance taken for his own beneflt by a grantee of the equity of 
rédemption in the property subject to the mortgage, between whom and 
the mortgagee there Is no contract with respect to such fund. 

& Same— PuRCHASEB OF PBOPBKTr Subject to Mokïgage— Obligations As- 

SUMED. 

The aeceptance of a convéyance of mortgaged property "subject to the 
mortgage" can hâve no greater or other effect, at the most, than an ex- 
press contract on the part of the grantee, with the grantor, to pay the 
mortgage debt. It does not blnd the grantee to perf orm any of the cove- 
nants of the mortgage, except those which run with the land, and a pro- 
vision that the mortgagor shall insure for the beneflt of the mortgagee is 
not such a covenant. 

6. Same. 

Under the rule in Pennsylvania, by which the contract of a grantee aris- 
ing from the aeceptance of a convéyance of mortgaged property subject 
to the mortgage is held to be one of indemnity to the grantor with re- 
spect to the mortgage debt, the grantee is not bound to Indemnify agalnst 
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a Personal co venant of the mortgagor to Insure; nor does sueh convey- 
ance impose any obligation on the grantee which can be enforced by the 
mortgagee, where the mortgage expressly exempts the mortgagor from 
Personal liability for the mortgage debt. 

7. SaMB— RiGHTS OF MOKTGAGEB— PliOCEEDS OP InSURANCB. 

The tacts that a purchaser of property subjeet to a mortgage -when 
brought into court as a défendant in a suit to foreclose the mortgage sue- 
cessfuUy resisted the appointment of a reeeiver, and in good faith inter-- 
posed a défense which delayed the rendition of a decree and a sale of the 
property, and that prior to such decree the buildings on the property were 
destroyed by lire, cannot give the mortgagee any équitable claim to the 
proceeds of policies of Insurance taken by such défendant for the protec- 
tion of its own interest in the property. 

8. Equitt— Spécial Jurisdiction to Admikister Fond in Court— Epfect op 

Stipolation. 

A stipulation was made in such case by certain large stocliholders of 
the purchasing défendant, which was a corporation, that, in case of the 
loss of the property by fire pending the litigation, so much of the pro- 
ceeds of the then existing Insurance, taken for the beneflt of the défend- 
ant, as was necessary to satisfy the mortgage debt, should be set aside 
for that purpose, provided it should be flnally adjudged that the défend- 
ant was bound to iusure for the benefit of the mortgagee, which it 
denied. After the destruction of the property, the court, on application 
of the mortgagee, appointed a reeeiver to coUeet the Insurance, which he 
did. Ileld, that such facts did not give the court any spécial Jurisdiction 
over the proceeds of such Insurance, as a fund in court to be adminis- 
tered, nor give the mortgagee any right to a lien thereon which it would 
not otherwise hâve had. 

Acheson, Circuit Judge, dissenting. 

Appeal from tlie Circuit Court of the United States for the Western 
District of Pennsylvania. 

In Equity. The following is the opinion of the court below (BUF- 
FINGTON, District Judge): 

As we View It, the décision of the original case dépends on the answer to 
two questions: First, has the trustée shown a right under the mortgage to 
foreclose? And, secondly, if so, can W. L. Kann or the Penn Plate-Glass 
Company, later successive purchasers of the mortgaged premlses, question 
the validlty of the mortgage? From the very nature of a pledge or mortgage 
of property, a right to foreclose or sell the pledge arises, ex necessitate, and 
without express grant of such power, upon default. "Such right of mortgage 
forclosure," says Mr. Justice Matthews in Kailroad Co. v. Eosdick, 106 U. S. 
47, 1 Sup. et. 10, 27 L. Ed. 47, "follows from the nature of the security, and 
arises upon its face, uuless restrained by its terms." When, then, the right 
of a mortgagee or pledgee to disijose of the pledge is denied, a limitation or 
exception abridging such right should be shown; and such limitation, being 
in dérogation of an inhérent, essentlal right, mnst be strictly construed. 
Guaranty Trust & Safe-Deposit Co. v. Green Cove Springs & M. E. Co., 139 
U. S. 142, 11 Sup. et. 512, 35 L. Ed. 116; Farmors' Loan & Trust Co. v. 
Northern Pac. R. Co. (C. C.) 61 Fed. 546; Toler v. Eailway Co. (C. C.) 67 
Fed. 179. Moreover as the provision enabling a mortgagee to take possession 
of mortgaged premises is held to be cumulative (Morgan's L. & T. Railroad 
& Steamship Co. v. Texas Cent. Ry. Co., 137 U. S. 171, 11 Sup. Ct. 61, 34 L. 
Ed. 625; Mercantile Trust Co. v. Missouri, K. & T. Ry. Co. [O. C] 36 Fed. 
221; Farmers' Loan & Trust Co. v. Winona & S. W. R. Co. [C. C] 59 Fed. 
957; Dow v. Railroad Co. [C. C] 20 Fed. 260; Crédit Co. v. Arkansas Cent. 
R. Co. [C. C] 15 Fed. 46; Alexander v. Railroad Oo., 3 Dill. 487, Fed. Cas. 
No. 166), it follows that limitation on the exercise of such spécifie cumu- 
lative power cannot restrict the gênerai generie right of foreclosure iBcident 
to the mortgage. 

The provision in the présent mortgage relating to foreclosure by bill in 
equity is found in the last clause of article third. The clause therein found, 
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"That, in case default shall be .jnade as aforesaid," refers to the default 
specifled In article second, relation to entry sub condltione by the trustée, 
and to the default specifled in the flrst part ot section thlrd, relatlng to a 
public sale sub conditione by the trustée. The flrst provision relates, inter 
alla, to a default in payment of interest, and is as foUows: "In case default 
shall be made in the payment of any Installment of interest on any of the 
aforesaid bonds according to the ténor of the sald bonds, and of any of the 
coupons accompanying the same, or in the performance of any covenant, 
agreement, or stipulation hereln contained, and hereby required to be Isept 
and performed by the said party of the flrst part, and if such default should 
continue for the period of six months after demand made in writing by said 
trustée upon said party of the flrst part for the payment of the said moneys 
or the performance of the said covenants, It shall be lawful for the said 
trustée • * • to enter into or upon ♦ * • the premises hereby con- 
veyed." The second provision, found in the opening of section third, em- 
braces the default of interest specifled above, and adds the default of princi- 
pal. It la as follows: "In case default shâll be made as aforesaid, or in 
case default shall be made In payment of the principal of any of the sald 
bonds or any part thereof, and In case such default shall continue for the 
period of six months after demand made in writing by the said trustée for 
the payment of the said moneys or the performance of the covfenant or 
covenants, it shall be also lawful for the sald trustée, and upon receiving a 
written réquisition, slgned by majority in value of the bonds secured 
hereby, then outstanding, with proper Indemniflcation against costs, compen- 
sation, and expenses, it shall be the duty of the said trustée, or its successor 
or successors, after entry as aforesaid, or other entry, or without entry, 
personally or by its attorney or agent, to sell and dispose of ail and singular 
the premises, franchises, and contracts hereby conveyed and assigned, or 
intended so to be, as an entirety, or such part, or parts of the same as shall 
be necessary, from time to time, at public auctlon." The last clause of section 
third provides for judicial foreclosure, and Is as foUows: "And in case 
default shall be made as aforesaid, and shall continue as aforesaid, It shall 
also be lawful, and it shall be the duty of the said trustée and its successor 
or successors In the said trust, upon receiving a written réquisition, slgned 
by the holders of one-third in value of the bonds hereby secured and then out- 
standing, after entry as aforesaid, or other entry, to commence and prosecute 
such actions, sults, or proceedings at law or in equity as shall be necessary 
to obtain the sale of the said premises by and under judicial authority, and 
to bar ahd foreclose the equity of rédemption of the sald party of the flrst 
part, its successors and assigns, and of ail persons claiming under them or 
any of them and the said premises hereby conveyed or intended so to be, 
with the appurtenances, and every part and parcel thereof." Analysis of 
thèse three provisions shows that the flrst authorlzed an entry by the trustée 
in case interest was defaulted for six months, and rétention and opération 
of the property until such interest was paid from the proflts. Action under 
this provision was whoUy at the will of the trustée. The bondholders had 
no voIce or compelling power In its exercise. The second provision was for 
a public nonjudiclal sale by the trustée. To the default of interest specifled 
in the precedlng section there was added default in payment of bond princi- 
pal, and theré was superaddèd a clause empowering a majority in value of 
the bondholders, on giving Indemnity for costs, to compel the trustées to 
make such nonjudiclal sale. The third provision, it will be noted, is for the 
same defaults, authorizing the entry of judicial procédure by the trustée. It 
is contended by the respondents that, by this last provision, the trustée could 
not resort to such judicial proceedings to foreclose unless upon the request 
of one-third of the bondholders. By the complalnants it is contended that 
the language used was not a limitation upon the right of the trustée to resort 
to judicial proceedings, but conferred on the bondholders the power to compel 
the trustées to do that which the default made it lavrful and dlscretionary 
for it to do without such request. After careful considération, we are of opinion 
the contention of the complalnant is right. It Is the natural construction of the 
language used, and is in accord with the gênerai scheme of the mortgage. The 
flrst provision deflnes what it shall be lawful for the trustée to do in the way of 
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simple entry and takîng temporary possession. This provision, withln the scope 
of its opération, broadly empowers sucli trustée to act, but Imposes no duty 
upon him to do so, and empowers the bondholders to Impose none. In the 
broad, untrammeled enabling power thus vested In the trustée, we flnd the 
construction and scope of the term "it shall be lawful," as employed in this 
mortgage. In the second provision, relating to nonjudlcial sales, we flnd 
the same thought in the words "it shall also be lawful," but flnd an added 
duty is cast on the trustée; that is, on request of a majorlty of the bond- 
holders, the trustée is compelled to sell. That this is the proper construction 
of this clause there can be no question. Any other reading is a distortion 
of words. New, the same gênerai Idea is found In the provision for judicial 
proceedings. The same words, "It shall also be lawful," are found, and 
serve to indicate untrammeled enabling power vested in the trustée, while 
introduced by the copulative "and," in conformity vrtth the preceding 
provision, Is the act which the bondholders can compel the trustée to perform. 
To read the terms, "it shall also be lawful," and, "and It shall be the duty 
of the trustée," as synonymous, and simply Imposing a duty on the trustée 
at the request of the bondholders, is to deny the flrst phrase the meaning it 
unquestionably bears In the two preceding sections. Such construction 
would vest the trustée with the broadest discrétion to make a nonjudlcial 
sale, where he could easily abuse the power, and shear him of ail personal 
discrétion in seeking a remedy by a judicial sale, where the court could 
check any abuse of discretionary power. To warrant such construction, the 
language should be so explicit that no other was possible. After careful 
considération, it is clear to us that the provision in référence to the bond- 
holders was an enabling power, to be exereised at their option, and not a 
limitation or shearing of the right of the trustée to foreclose. We are there- 
fore of opinion the trustée had a right to file the présent blll without a prlor 
request by one-third of the bondholders. 

This brings us to the second question, namely, whether the Penn Plate- 
Glass Company or W. L. Kann, the subséquent purchasers of the mortgaged 
premises, can question the validity of the mortgage In suit. It will be noticed 
that the mortgagor is not eontesting the right to foreclose or the validity of 
the mortgage. The mortgage is assailed by the successive purchasers, to wit, 
lîann and the Penn Plate-Glass Company. In examining the authorities 
cited, we must distinguish between tbose bearing on the question whether a 
purchaser bas personally assumed payment of an existing incumbrance, and 
those whlch involve the question whether he takes subject to it. The ques- 
tion now before us is whether the purchasers took the land Incontrovertibly 
subjected to the lien of the prier incumbrance, to wit, the mortgage in suit. 
This is a mixed question of faet and law. The Pennsylvania Plate-Glass 
Company having become insolvent, the court of common pleas of Westmore- 
land county, by virtue of the equity powers conferred by the Pennsylvania 
statute, took jurisdiction of Its assets, and possession thereof by its receiver, 
and enjoined W. L. Kann, the exécution creditor, from proceeding on hjs 
exécution. The mortgage in suit was not then due or defaulted, the trustée 
was not made a party to the bill, and, the mortgage belng a flrst lien and 
duly recorded, the property unquestionably came to said court subjected to 
the lien of the mortgage. Later the receiver presented a pétition to said 
court to sell the mortgaged property. If the mortgage was ultra vires, was 
fraudulent, or was given without considération, it was in the power of the 
receiver or the corporation, by appropriate remedy, to free the company's 
land from such unlawful lien. Not only did he omit to do this, but he elected 
to sell the equity of rédemption, and to expressly subject the land, in the 
hands of the purchaser, to the lien of the mortgage. His purpose to allow 
the mortgage debt to remain chargéd on the land, and thus avold requiring 
prospective purchasers to pay the entire sum at once, is shown in the pétition, 
whlch says: "He further suggests to the court that the interest on the $250,- 
000 of bonds owed by said company will fall due on July Ist next, and that 
there is no way within his power by which the said Interest can be pald, and 
the bonds prevented from falling due in aceordance with the terms of the 
mortgage. If the real estate and plant of the said company are to be sold, in 
the opinion of your petltioner such sale should be held some time before July 
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Isti for tbe reason that the property can then be sold subject to the Hen of the 
ftr^t. mortgage, and therefpre a very much less sum of money will Mve to be 
rajl(i«4iby tbe purchaser tban If the plant were to be sold under foreclosure 
proceeAinga by the trustées in the mortgage. This will résuit in openlng the 
fleld to alarger number of bidders, aud will probably hâve the effect of reallz- 
ing more money from the sale for the beneflt of the credltors, and possibly 
of the stockholders, than could otherwlse happen." The order of sale pro- 
vlded: "Pçoperty to be sold subject to the lien of the first mortgage of $250,- 
000, to sefiure the payment of the bonds, which said mortgage is recorded in 
Westmoreiand county, In Mortgage Book 43, page 1, and subject to ail taxes 
for the year 1894." The return cites the sale made in accordance with the 
order, and that the property "was sold, subject to the payment of the firs* 
mortgage £^nd taxes for 1894, dlscharged of ail other liens, to W. L. Kann, for 
the sum of |37,Ç00." The sale beiiig confirmed, a recelver's deed was made 
July 2, 1894, to Kann, which recited: "The above-describe^ property, under 
the order of court af oresaid, was sold and Is now eonveyed by the said re- 
celver, and was bought and Is now accepted by said grantee, subjected to a 
mortgage made by the said Pennsylvania Plate-Glass Company to the Farm- 
ers' Loan & Trust Company of the City of New York, dated first January, 
1891, recorded in Westmoreiand couaty In Mortgage Book No. 43, page 1, and 
subject, also, to ail taxes for the year 1894." It will be noted that the pur- 
chaser was the exécution créditer, who was enjoined from proceedlng on his 
exécution, and who, as a party to the proceedings, must be presumed to hâve 
had notice and knowledge thereof. 

Acceptance of deed bound the grantee to its conditions. "A grantee, having 
accepted a conveyance and enjoj^ed Its beneflts, Is bound by Its provisions." 
Keller v. Ashford, 133 U. S. 620, 10 Sup, Ct. 494, 33 L. Ed. 667. And the 
language used and the acts of the parties were such as to subject the land to 
the mortgage burden. go far as the corporation could do, thls company by 
Its receiver, and imder the supervlslng control of a court of equlty, waived ail 
question as to the valldlty of the mortgage, and elected to sell the mère equlty, 
subjected to its lien. The title acqulred, and the condition on which It was 
acquired, belng part of the same act, the acceptance of the former ipso facto 
weighted it vtrlth the accompanylng burden. As to the légal efCect of such 
action on the part of the selling mortgagor and the accepting vendee, we think 
the vendee accepted and was bound by the status of the mortgage as thp 
mortgagor elected to leaye it. The crcator of the lien, who had the rlght 
to attack it or çonfirm it, has, prier to the purchaser acqulrlng any Interest 
whatever la the land, elected to ratlfy It and sell the land subject to it 
If in so doing he has done what he ought not to hâve donc, or left un- 
done what "he ought to hâve done, that concems the vendor alone. Such act 
has done the vendee no harm, has caused hlm no loss. What right, therefore, 
what equlty, what interest, what standing, has the purchaser to question what 
hls vendor has done? What rlght has he to release the land from the burden 
to which the vendor has chosen to expressly subject It? What equity or whose 
equlty would be worked out by such a course? The question in hand is not 
as to the effect of a judicial sale of incumbered property, without any spécifica- 
tion of liens In the order of sale, of which Water Oo. v. De Kay, 36 N. J. Eq. 
552, is an Instance, but it is the case of a court exercising Its power to sell 
speciflcally subject to a lien and a deed made expressly subjecting the prop- 
erty eonveyed to a specified recorded lien. In such case the purchaser of 
mortgaged promises takes but an equity of rédemption. He cannot question 
the valldlty of the mortgage, else he would acquire ah Interest in the land 
iiever eonveyed to hlm by the vendor. Freeman v. Auld, 44 N. Y. 50; Johnson 
V. Thompson, 129 Mass. 398; De Wolf v. Johnson, 10 Wheat. 367, 6 L. Ed. 343; 
Calkins v. Copley, 29 Mlnn. 471, 13 N. W. 904; Tulte v. Stevens, 98 Mass.- 305; 
Dolman v. Cook, 14 N. J. Bq. 56; Conover v. Hobart, 24 N. J. Eq. 120-, Post 
v. Dart, 8 Palge, 639; Shufelt v. Shufelt, 9 Paige, 137; Green v. Kemp, 13 
Mass. 515; Morris v. Floyd, 5 Barb. 130. 

The cases from the varions state courts disclose convincing reasons in sup- 
port of the principle. The fédéral cases are to the same effect. In Bronson 
v. Bailroad Co., 2 Wall. 311, 17 L. Ed. 732, a third mortgage was given by a 
railroad company, aud, lu express terms, was made subject to the bonds 
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gecured by a prior second mortgage. On foreclosure proceedlngs under the 
third mortgage the road was sold. Subsequently a bill to foreclose was filed 
by the trustées of the second mortgage, and a company which owned the 
equity of rédemption was made a party. An attempt was made to ques.tion 
the validity of the second mortgage. But the right to do so was denied. The 
court there say: "Even If there had been any valid objection to thèse bonds 
under the second mortgage, It was compétent for the obligor to walve them; 
and no better proof could be fumished of the walver than the aclinowledg- 
ment of the full indebtedness, by making the subséquent security subject to 
It. Thls was a question that belonged to the obligor to détermine for himself 
when giving the third mortgage, but, besides this, what right hâve those com- 
Ing in under it to complaln? They come in with a full notice of the acknowl- 
edgment of the Indebtedness and previous lien. And especlally what right 
bave the Mllwaukee & Minnesota Company to complain, who purchased the 
equity of rédemption through Bames, their agent, subject to the previous in- 
cumbrance of $1,000,000? They hâve the benefit of that incumbrance, by an 
abatement of that amount in the price of the purehase." In Jérôme v. Mc- 
Caiter, 94 U. S. 736, 24 L. Ed. 137, the same doctrine was announced, the 
court saying: "Nor Is there any doubt entertainable respecting the amount 
due under the prior mortgages. Indeed, the company Is estopped by the pro- 
visions of its mortgage, of which the complainant is trustée, from asserting 
that the entire amount of the two $500,000 mortgages and of the receiver's 
mortgage was not outstanding when the présent mortgage was made. The 
full indebtedness was acknowledged, by making the junior mortgagee expressly 
subject to it; and, as there is no évidence that any portion of it bas been 
paid, it is not admissible for the mortgagors or their assignées in bankruptcy to 
deny it." In American Waterworks Co. v. Parmers' Loan & Trust Ce, 20 C. 
C. A. 133, 73 Ped. 962, the question now before us was considered by the cir- 
cuit court of appeals of the Eighth circuit. In that case the American Water- 
works Company of Illinois, having given two mortgages, sold its plant to the 
American Waterworks Company of New Jersey, by a deed which described the 
said mortgages, and reclted that the property was conveyed to the grantee 
company, "subject to said incumbranees." On a bill to foreclose it, the pur- 
chaser sought to attack the validity of the mortgages. In holding this could 
not be done, the court said, 'The New Jersey Company, we think, is estopped 
from asserting the invalidity of the mortgages executed by Its predecessor, the 
Illinois Company, by vlrtue of the well-established rule that a purchaser of 
property, who accepts a conveyance thereof which described incumbranees ex- 
isting thereon, and expressly déclares that the conveyance Is made subject there- 
to, will not be allowed to question the validity of such incumbranees. One who 
thus buys property has no right to challenge the validity of a mortgage lien ex- 
isting thereon at the date of his purehase, w^hich bis grantor by the terms of his 
conveyance did not see fit to challenge, but recognized in the most formai 
manner, by declaring that he conveyed the property subject to the existing 
lien. Whether such mortgage is valid or otherwise is no concem of the pur- 
chaser; for, in contemplation of law, he only acquires an equity of rédemption 
in the property conveyed to him,— that is to say, a right to discharge the 
mortgage debt,— and it would be a breach of good faith, having purchased this 
right and nothing more, to deny the validity of the incumbrance, and seek to 
avoid the payment thereof on that ground. As between the grantor and 
grantee in a conveyance made subject to an existing mortgage, the amount 
of the incumbrance should be regarded as part of the purehase priée left un- 
paid at the date of the conveyance which the grantee undertakes to pay. At 
ail events, he impliedly agrées not to challenge the validity of the Incumbrance. 
The authorities to this point are amply suffieient, in our opinion, to preclude 
the New Jersey Company from defending against the foreclosure on the ground 
that the mortgage is invalid." 

In View of thèse authorities, and of the Inhérent justice of such a course, we 
hold that the land having been expressly made subject to the mortgage in suit, 
and having been purchased and accepted by W. L. Kann, and subsequently 
by the Penn Plate-Glass Company, subject to tbe same, neither of said parties 
can question its validity. No valid reason, therefore, being shown to the con- 
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trary, a decree of foreclosare>'wlll be entered. Of the rlght of Indivldual bond- 
l«)jâ«is to pactlcipate in the proceeds of said foreclosure we express no présent 
opinion. 

Supplemental Bill. 

During the pendency of the original blll the improvements on the mortgaged 
land were burned. An Insurance of some three hundred thousand dollars, 
placed during the pending of the. original blll, vas on thèse buildings. There- 
af ter the trustée flled a supplemental blll, making the Insurance companies 
parties, alleglng the existence of an équitable lien on sald Insurance in favor 
of the bondholders, and praying the appolntment of a recelver to coUect and 
hold the proceeds of the polleies. Such receiver was thereafter appointed. He 
nas collected the larger part of the Insurance, and holds the same subject to 
the order of thls court. It therefore becomea the duty of the court to pass on 
the question of équitable lien. 

There were two parties to this mortgage,— the executlng mortgagor and the 
acceptlng trustée. Now, the liabllltles or obligations created by a eontract can 
rest origlnally only on a party to It. If they do not rest on some party to the 
eontract, no obligation whatever exists. When, therefore, the Pennsylvania 
Plate-Glass' Company in its mortgage enumerated certain acts whlch the trus- 
tée mlght, In its discrétion, require to be done, it Is clear that, unless it Im- 
posed the fulfllllng of such réquisition upon Itself, It Imposed It upon no one. 
ladeed, the nature of the acts whlch the trustée was empowered in its discré- 
tion to require shows that they were such as the mortgagor would naturally 
perform. Thus, the trustée could require further Instruments of conveyance 
or assurance. Thèse would be executed by the mortgagor, the owner of the 
fee. It toight require the payment of taxes. Thèse the mortgagor, against 
whom they were assessed, and who was legally bound for them, would natu- 
rally be the one to pay. So wlth the Insurance. The owner of the property, 
the holder pf the légal title, the person who bad the insurable Interest, would 
be the one to insure. Vesting In another a rlght to make a réquisition im- 
plies an obligation to honor such réquisition when made. We are therefore ôf 
oplniom that by the terms of the mortgage the mortgagor company covenanted 
to insure on request of the trustée. The acts of the parties were in accord 
wlth such construction, iprior to the receivership the mortgagor company 
kept the property inaured for the benefit of the bondholders, and Its obligation 
so to do was recognlzed and éaforced by the state court during the receiver- 
ship, by Its issue of reeeivier's certificates for the purpose. Thèse polleies were 
In force li^hen Kann purchased. The proofs show they were turned over to 
hlm, and he was informed by the receiver they were outstanding. The cove- 
uant of the mortgagor to insure on request being shown, demand being made 
upon it for such Insurance, and its fallure to comply contlnued for six months, 
vesting a rlght of entry and possession of the trustée, we next inquire, what 
wa;s the relation to thls duty of a successor In the possession and tltle of the 
mortgagor to whom such possession was delivered and the equlty of rédemp- 
tion conveyed by. an order of court, and deed based thereon, In the terms set 
tofth in the foregoing opinion bearing on the original blll? 
, It bas been strongly urged that the corenant to Insure does not run wlth 
the land, and that thls fact governs the case. But thls, as we vlew it, is not 
the crucial question of thls cause. If the Insurance made by the purchaser 
Is impressed wlth an équitable lien In favor of the trustée, it is not because 
the mortgagor's covenant runs wlth the land; but because, from the nature 
and subject-matter of the duty assumed by the mortgagor, the terms of the 
deed and its acceptance, the facts and circumstances of thls particular case, 
and the law bearing thereon, the Insurance placed by the purchaser becomes 
ao llftble. To the considération of such facts and the law thereunto appertain- 
Ing, we now turn. 

In an opinion herewith flled, dlsposlng of the original blll, we hâve reclted 
at length the provisions of the mortgage, the insolvency of the mortgagor 
coinpany, the receivership proceedlngs in the court of common pleas of West- 
morelaud county, the sale of the property, together wlth the proceedings lead- 
Ing thereto, and the deed made in pursuance thereof. The property was pur- 
chased by W. ti. Kann for the sum of $37,000, and conveyed to hlm by deed 
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dated July 2, 1894. He held the property until July 1, 1895, wben lie con- 
veyed the same to the Penn Plate-Glass Company, of whieh company he was 
président, for $83,500. His deed récites, "The above-described property is now 
conveyed by the said parties of the first part, and is now accepted by the said 
party of the second part, subject to a mortgage made by the said Pennsylvania 
Plate-GIass Company to the Farmers' Loan & Trust Company of the City of 
Ne-w Yorlî for two hundred and fifty thousand (?250,000) dollars, dated .Tan. 1, 
1891, recorded In Westmoreland county, In Mortgage Book No. 43, page 1; 
being the same property which Joseph W. Stoner, receiver of the Pennsylvania 
Plate-Glass Company, conveyed to Wm. L. Kann by deed dated July 2, 1894, 
and recorded in Westmoreland county, in Deed Book 235, page 257." The 
interest on the bonded indebtedness falling due on July 1, 1894, and January 
1, 1895, was paid by Kann, but that payable July 1, 1895, was defaulted. On 
November 29, 1895, written demand was made by the trustée upon the mort- 
gagor, its receiver, upon Kann and the Penn Plate-Glass Company, to insure 
for the beneflt of the bondholders. They failed to do so, and such default 
continued for more than six months prior to the flling of the bill. On the 
flling of the bill the trustée moved for the appointment of a receiver to take 
possession. The plant was then being operated by the Penn Plate-Glass Com- 
pany, a large number of persons employed, the issues of the cause and the 
légal rights of the parties not determined. In this aspect of the cause, and 
the court being satisfied that a receiver could not operate the works, it de- 
elined to appoint a receiver. The question of Insurance arose during the pen- 
dency of the application for a receiver; and thereupon counsel for W. L. 
Kann and the Penn Plate-Glass Company signifled their willingness to place 
insurance upon the property for the beneflt of the trustée if they were bound 
to do so, but denled the liability of said parties to do so. Subsequently they 
dld place a large amount of insurance upon the property, and during the 
pendency of the motion filed a guaranty, signed by W. L. Kann (the président 
of the company) and Emanuel Wertheimer (a stockholder), conditioned as fol- 
lows: "That, in the event of a loss by flre of the property descrihed in the 
said Pennsylvania Plate-Glass Company mortgage, that then there shall be 
paid out to the said Farmers' Loan and Trust Company, trustée, in trust for 
the holders of valid bonds secured by the said mortgage, a sum equal to the 
total amount of such valid bonds, out of policies of insurance existing in favor 
of the Penn Plate-Glass Company: provided, that it shall hâve beea finally 
adjudicated that the Penn Plate-Glase Company, the présent ovraer of the 
said property, is bound or llable by anything contained In the said mortgage, 
or the terms of its purchase of the described mortgaged premises, to keep 
and maintain insurance for the beneflt of the holders of bonds secured by the 
said mortgage. And it is provided, further, that in the event of a loss by fire, 
and the insurance money payable In that event is applied to the restoration 
of the plant of the Penn Plate-Glass Oompaioy, bound by the said mortgage, 
that then this obligation shall be nnll and void, without préjudice to the right 
of the Penn Plate-Glass Company, Its successors and assigns, to deny its lia- 
bility to take out, keep, and maintain policies of insurance on said plant at 
nny time for the beneflt of holders of valid bonds secured for the said mort- 
gage, or for the trustée of said mortgage. And it is further distinctly under- 
stood and agreed that, in the event of partial losses and partial restorations, 
the amount of the insurance money applied thereto shall be a crédit on the 
aecount for which we hâve become bound by this obligation." After the loss 
it appeared that, in the insurance placed, the Penn Plate-Glass Company and 
W. L. Kann, Its président, had placed a provision therein in terms exeluding 
the bondholders from any Interest in the policies. Whatever may be the 
elïect of such provision as between the insurance companies and the insured, 
we do not regard It as a material considération hère. It was an act inter 
alios acta. The trustée and the court had no knowledge of it. It was not 
done In pursuance of any agreement, and can in no way afCect the légal and 
équitable status and rights of the parties before the court; for, if the pur- 
chaser was bound to insure for the beneflt of the trustée, equity will conslder 
the policies as placed in fulfiUment of that duty, for it considers that as done 
which ought to be done. Pom. Eq. Jur. §§ 364-377. It always Implies an in- 
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teniîon to fulflU an obligation. Id. §§ 420-422. It regariîs and treats that as 
done whlch in good conscience ought to be done. Id. § 364. 
; The question of the effect of acceptance of a deed recltlng that property was 
conveyfid subject to a speclfled Incumbrance Is discussed In many Pennsyl- 
vanla cases. In some it was held a Personal liability, or an assumption of 
the Incumbrance direct to the original creditor, was created; in otliers, that 
no such direct liability to the original creditor arose, but an agreement by the 
vendor with his vendee to indemnify the latter agalnst having to pay the in- 
cumbrance. To warrant a decree for an équitable lien in this case, it is suffl- 
cient to hold that, as regards the covenant to insure, there was an agi-eement 
to indemnify, though, from the nature of the subject-matter, and the spécial 
facts and circumstances, there are grave reàsons for contending that the pur- 
chaser of the property in this case became directly liable to the trustée to in- 
sure. The covenant of the mortgagor In référence to Insurance was sui gen- 
eris. It was not a covenant which necessarily bound the mortgagor to the 
performance of any présent or future thing. It obligated Insurance, it is true, 
but only In case it was required by the trustée. The trustée might never exer- 
cise Its rlght Henee, while the possible liability existed, there was no cer- 
tainty It would eyer attach. From thèse considérations, it is clear tbat when 
the mortgagor came to sell the property there was no exact financial value 
which could be put upon this covenant to insure. It could not be a subject of 
barter and sale, because liability under it depended wholly and solely on the 
will of the trustée. It was created by the mortgage, but was a matter to be 
performed in futuro, but at once If required. î^ow, with this unfulfilled, fu- 
ture, and Indeflnite liability clearly resting by the mortgage on the mortgagor 
at the tlme of the sale, what, as between the vendor and vendee, became of 
It when the property was sold, and the vendee, by the terms of the deed, left 
the purchase money, to the extent of the mortgage debt. In the land, and 
agreed to Indemnify the vendor against It? The duty to insure was incidental 
and supplemental to the mortgage debt. Its purpose was to make it more se- 
cure and Insure the payment. As was sald by the suprême court of that state 
in Miller T.; Aldrich, 31 Mlch^ .418, when spealïlng of the relation of a covenant 
to insure to the mortgage: "Chapman had bound himself to afford Miller se- 
curity supplementary to and connected with the mortgage. The mode agreed 
on had référence to the piortgage buildings, and was to be of a nature to Iieep 
the môrtgaged property itself so far intact, as a means of seeurity to per- 
petuate.the safety of the mortgagee's interest in case the buildings should 
burn.. This stipulation was In equity a sort of adjunct to the mortgage, and 
was bindlng on Chapman, and on ail others in his shoes with notice." Now, 
if by acceptance of the deed the purchaser agreed to indemnify the vendor 
against the mortgage debt, shall he not mueh more be deemed to bave as- 
sumed every Incident which was made à supplemental, additional, covenantal 
means of insuring the payment of such mortgage debt? By the autliorities 
already çited, It is clear that by the terms of the deed this property was sub- 
jected incontrovertibly to the burden of tUs mortgage. It dld not lie in the 
purchaser's mouth to question or releasè the land from the burden to which 
be and his vendor had subjeeted. So much for the rights of the trustée. As 
between the vendee and the vendor, the authoiities are clear that by the terms 
of the deed the vendee agreed to indemnify the vendor against liability on 
the mortgage. Conceding for présent purposes that, on a sale under the mort- 
gage of the premises, personal liability of the mortgagor for the bonded debt 
ceased, yet, in the flrst place, no sale has thus far taken placé; and, in the 
second, the eompany is still liable for the mortgage debt by virtue of its cove- 
nant to tnsure, and hence the need of Indemnity against such covenant to in- 
sure. Was tUs liability indemnifled by the vendee's acceptance of the deed? 
In Campbell V. Shrum, 3 Watts, 60, the leadlng Pennsylvania authority, it was 
held that acceptance of an agreement to convey land "under and subject to 
the payment of ail the purchase money and Interest now due," by a speeified 
article of agreement, constltuted an assumption by the vendee. In Blank: v. 
German, 5 Watts & S. 42, the principles of an "under and subject" purchase 
are discussed, and it is there said: "Had the défendants below purchased the 
property subject to the mortgage debt, the case would bave been witbin the 
principle of Campbell y. Shrum, because the price would bave been estimated 
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at the elear value less the mortgage debt; and It may be saîd that so mueli 
of the priée would hâve been virtually retained to answer it, so that the plain- 
tiff vcould hâve answered that much, had he been compelled to pay with other 
funds than those set apart for the purpose in the defendant's hands. As It 
would bave been a fraud In them to retain his money and let him be pursued 
for it on his bond they would bave been held liable on an implied promise 
to apply it to the purchase intended; and it may be sald in every stich case 
that he who purchases expressly subject to an incumbrance, as between the 
vendor and himself, makes the debt his own, which ia the principle of Camp- 
bell V. Shrum." In Woodward's Appeal, 38 Pa. St. 327, the words of the deed 
were, "subject to the payment of $2,000,— the mortgage debt." It was there 
said: "It cannot be doubted that accepting a deed from Mr. Spaekman for the 
house and lot, expressly subject to the mortgage, was an assumption by the 
vendee to pay It. The debt secured by the mortgage was that of the vendor, 
and, if its payment was not assumed by the vendee, the express subjectlon of 
the property to It by the deed amounts to nothing. The ultimate liability is 
stlll upon the vendor, and not upon the house, and the vendee has acquired 
the entire ownership, without paying or being liable to pay any more than the 
sum of $8,750." In Moore's Appeal, 88 Pa. St. 452, prior cases were examined 
by Judge Sharswood, and summed up as foUows: "An examination of the 
cases which bave been decided on the légal effect of such a clause in a convey- 
ance shows, we think, that, unless there exist spécial circumstances to raise a 
covenant to pay the incumbrance, it amounts only to an indemnity to the ven- 
dor. In the language of the opinions, 'the vendee makes the debt his own, as 
between him and the vendor, for his protection.' " 

The question Is not affected by the Pennsylvania act of June 12, 1878 (P. L. 
205), which provides that the grantee of real estate bound by mortgage, etc., 
shall not be personally liable therefor, exeept on an express assumption, and 
that the use of the words "under and subject to the payment of such ground 
rent, mortgage, or other incumbrance," shall not, alone, be construed as to 
make such grantee personally liable as aforesaid. Prior to the passage of 
this act, as we hâve seen, it was held In some case» that the under and sub- 
ject clause constituted a direct assumption of the debt to the holder of it; in 
others, that it created a mère agreement, as between vendor and vendee, to in- 
demnify the vendor against the incumbrance. The act was then passed, 
which, as we read it, provided that the under and subject clause alone should 
not be construed to create a Personal liability for the debt (that is, a direct 
assumption to the owner), but left unaffected the implied covenant to Indem- 
nify, as between vendor and vendee. In other words, while the purchaser 
subject to such incumbrance did not assume payment of the debt to the 
holder, he was still bound to indemnify his vendee against the incumbrance. 
In Blood V. Crew-Levick Co., 171 Pa. St. 333, 33 Atl. 346, the deed of the free- 
hold portion, made after the passage of the act, recited it was "under and sub- 
ject to the lien" of a mortgage, and contained the further provision, "It is 
hereby agreed between the parties to this instrument that the said party of the 
second part accept the title * • • subject to the payment of the mortgages 
herein mentioned." Of thèse provisions the court say: "We bave, then, an 
Implied covenant to indemnify, arising from the 'under and subject to the 
lien of clause, and an express covenant In the stipulation, beginning with the 
words, 'It is hereby agreed' to pay the mortgage debt to the holder of the 
mortgage." 

After eareful considération of the law applied to this case, we are of opinion 
that Kann and the Penn Plate-Glass Company, the subséquent purchasers of 
the equity of rédemption, ondertook to indemnify the mortgagor against liability 
on its covenant in the mortgage to insure. The proofs show that request to 
insure was duly made by the trustée upon the mortgagor and upon the subsé- 
quent purchasers, which request was not complied with. It would theretore 
seem that by such failure to insure there was a default, and a direct liability 
of the mortgagor to the trustée upon the covenant to insure; and there was à 
default, and a liability of the subséquent purchasers to the mortgagor upon 
their agreements to indemnify. Such requests were made in wrlting more 
than six months prior to the filing of the bill. Default having continued more 
than six months, It became such a breach as warranted the trustée in elther 
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taklng possession, sélllng at nonjudieial sale, or malntalnlng foreclosure pro- 
ceedings. After the WU was flled a demand upon thèse parties to insure was 
also made at bar by oovinsel for the trustée at the tlme of the application for 
a receiver to take ppssesslon of the mortgaged premises, as we hâve noted 
above. Under the f^cts it would seem that a court of êquity, havlng jurisdic- 
tion of the subject-matter and of ail parties, had power to, and, to avoid cir- 
culty of action, would, direct the purchaser to insure for the beneflt of the 
trustée. This court had jurlsdictlon of the mortgage, and therefore of the 
mortgagor and mortgagee. ÏCann and the Penn Plate-Glass Company, -who 
had bought subject to It, were also parties. The question of Insurance, with 
the détermination of the several rights or obligations of ail parties in référ- 
ence! thereto, were klndred and germane to the foreclosure, and therefore to 
the principal subject of Jurisdicfion. The prineiple Is clear that, where eq- 
ulty jurisdiction has once rlghtfully attached to a controversy, it wlU be made 
effective for the purpose of pomplete relief, and to dispose of ail incidental 
and germane questions. Fetter, Eq. p. 13; Wlnton's Appeal, 97 Pa. St. 395; 
AUlson's Appeal, 77 Pa. St. 227; McGowin v. Remington, 12 Pa. St. 63; 
Souder's Appeal, 57 Pa. St. 498; Socher's Appeal, 104 Pa. St 615. The trus- 
tée havlng exercised its right of requiring Insurance, the mortgagor being in- 
solvent, the purchaser being in possession and eojoyment of the premises, and 
ail parties before the court, It would seem clear to us that a court of equity, 
by Its very nature constituted with plastic power to secure direct results, and 
in pursuanee of its prindple of avoiding circulty of action, had the right to 
order and decree that the purchaser should place Insurance upon the prop- 
erty for the beneflt of the trustée. A court of equity having original jurisdic- 
tion to compel spécifie performance of a contraet to indemnify (Chamberlain 
V. Elue, 6 Blackf. 4S0; Champion v. Brown, 6 Johns. Oh. 398; Pry, Spec. Perf. 
[3d Am. Ed.] p. 704), its jurïsdictlon and power to do so in this case, where 
the co venant to insure was incidental to the mortgage, the original subject of 
jurisdiction, and where, moreover, the breach of such covenant to insure was 
one of the grounds warranting the foreclosure, would seem clear. That the 
court dld not see fit, In an Interlocutory stage of the case, to make such order; 
that in such preliminary stage jt dld not enter into an immédiate, deflnlte as- 
certainment of its right or duty to do so,— cannot afCect the relative right of 
the parties. Mère lapse of tlme wlU not prevent a court of equity from afford- 
Ing relief, where there was a right to relief when the blll was flled. Wllkin- 
son V. Torkington, 2 Younge & C. Exeh. 729. 

Pending the appointment of a receiver, the purchasers agreed to and dld 
place Insurance, and the Improved property has been whoUy destroyed. If 
the Insurance goes to the bondholders, It represents an avoidance of loss for 
that whlch it held as securlty for money paid to the mortgagor. If the pur- 
chaser holds It, It speculatlvely gains by the destruction of that for whlch It 
had never paid, to wlt, the $250,000, representing deferred purchase money. 
Now, on final hearing of this case, It being clear that the purchaser was lia- 
ble at any tlme durlng its pendency to the entry of an order directing thaï In- 
surance be entered for the beneflt of the trustée, and the purchaser hàving in 
effect placed insurance subject to the détermination of the court as to its 11a- 
bllity to do so, why should not the Court on final hearing enter the decree 
whlch It could hâve made In an earlier stage of the case? This Insurance 
was placed by a party to thïa litlgation under stress of an application for the 
appointment of a receiver, and a conseq-uent exclusion from possession. It is 
now clear that such litlgant should hâve placed the insurance for the beneflt of 
the trustée, and was bound to do so if thereto required by the court, When now, 
on final hearlngj the proceeds of that insurance are before the court,— when 
the position of the parties has not been changed,— why should not this court 
on final decree stamp wlth an équitable lien the proceeds of a fund whlch it 
might hâve created by an earlier order? The position of the parties has not 
changed. To say that the trustée had an insurable interest, and could Itself 
hâve insured, floes not affect the case. While it could do so, it could also re- 
quire the mortgagor to perform this dnty. The purchasers, wlth full knowl- 
edge of that duty on the part of the mortgagee, took the property, and under- 
took to indemnify the vendor against this covenant. This they hâve not done. 
They paid some $83,000 for the property. They insured it for more than 
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$300,000, and now, on the destruction of the property, whlch was tlie substan- 
tial seeurity for $250,000 owing the trustée, they seek to: avoid payment of tlie 
$250,000, and to realize on the $83,000 paid by them the sum of upwards of 
$300,000 in insurance upon property for whieh they hâve never paid. The al- 
lowance of sueh a resuit, under the facts and cireumstances, would be highly 
inéquitable; for it is a principle of equlty that in a contest between one who, 
seeking to make a gain, and one who Is struggling to avoid a loss, equlty will 
lean toward him vcho has actuaUy lost, rather than to him who merely seeks 
to gain. Miller v. Aldrich, 31 Mich. 416. After careful considération, there- 
fore, we are of opinion that, to the extent of ail valid outstanding bonds rep- 
resented by the trustée, this fund Is in equity and good morals stamped with 
an équitable lien, and that It Is the duty and right of this court to enforce it 

Bernard Carter, for appellants. 

Herbert B. Tumer and John G. Johnson, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GEAY, Circuit Judge. This is an appeal taken hy the défendant 
the Penn Plate-GIass Company from a decree rendered by the cir- 
cuit court of the United States for the Western district of Pennsyl- 
vania in favor of the complainant, the Farmers' Loan & Trust Com- 
pany, as trustée, against the défendants. On January 1, 1891, the 
Pennsylvania Plate-Glasa Company, a Pennsylvania corporation, made 
a mortgage to the Farmera* Loan & Trust Company, a New York cor- 
poration, to foreclose which mortgage the original bill herein was 
âled. The mortgage covered the plant of the mortgagor company, — 
being a specifled tract of land in Irwin, Westmoreland county, Pa., 
with certain gas and water contracte, — and ail the company's other 
projherty, real or personal, then owned or thereafter to be acquired, 
including rents, issues, and profits. This mortgage was given in trust 
to secure 6 per cent, bonds which were issued to the amount of 
1250,000 of principal. On the 19th of March, 1894, a suit was brought 
in the court of common pleas of Westmoreland county, at the instance 
of the directors, against the Pennsylvania Plate-Glass Company, to 
procure its judicial dissolution. In that suit Joiseph W. Stoner was 
on that day appointed receiver of the company. An order was subse- 
quently made for the sale of the property by the receiver, subject tq 
the lien of the existing mortgage of |250,000. Accordingly, on the 18th' 
of June, 1894, the receiver sold the property ao eubject to the mort- 
gage at public auction. The défendant W. L. Kann was the pur- 
chaser, the price being $37,500. On July 2, 1894, a deed was, by or- 
der of the court, given by the receiver to Kann. It, in accordance with 
the terms of the order, recited that the conveyance waa made "subject- 
ed to a mortgage made by the said Pennsylvania Plate-Glass Company 
to the Farmers' Loan and Trust Company of the City of New York for 
two hundred and flfty thousand dollars ($250,000), dated Jan. Ist, 1891, 
recorded in Westmoreland county in Mortgage Book 43, page 1." 
Kann held thia property for about one year, and until July 1, 1895, 
when, by deed of that date, he sold and conveyed it to the Penn Plate- 
Glass Company, one of the défendants herein, — a corporation prob- 
ably organized by Kann himself for the manufacture of plate glass, — 
for 183,000. It is claimed by Mr. Kann and the appellant company 
that, in addition to the considération named in the deed, expenditures 
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for. improTements placed upon the property amounted to |200,000, and 
bï^ught the purchase pricé to the Penn Plate-Glass Compàiiy up to 
abOjijï 1300,000. Thèse figures are dispnted by the complainant, but 
there is no testimony that directly contradïcts that of Mr. Kann in 
this regard. The deed from Kann recited that the property was con- 
veyed "BUbject to a certain mortgage made by the Pennsylyania Plate- 
Gla^ Coinpany to the Parmers' L(;^n & Trust Company, of New York, 
for 1250,000, datedJanuarylst, 1891, and recorded in Westmoreland 
county, in Mortgage Book 43, page 1"; this being the mortgage in 
question. While Mr. Kann held tiie title to the property he paid the 
interest coupons on thç bonds maturing during his ownership ; but 
those maturing July 1,1895, the time of the purchase by the Penn 
Plate-G-lass Company, wère not paid by that corn pany, and no coupons 
hâve been paid since. The Farmers' Loan & Trust Company, in pur- 
suance of,the provision? of the mortgage, then declared the principal 
of the mojiTtgage due, and on July 8, 1896, flled the original bill in this 
case to foreclose the mortgage, against the Pennsylyania Plate-Glass 
Company (the mortgagor), W, L. Kann, and the Penn Plate-Glass Com- 
pany. Kann and the Penn Plate-Glass Company put in answers con- 
testing the rigbt to foreclose on the ground that the niortgage itself 
was invalid, except as to such bf the bonds thereby secured as were 
held by purchasers for value without notice, and ayerring that the 
requisite number of bondholderé had not requested such action, and 
that such request was a copdition précèdent under the provisions of the 
mortgage. The Penni?ylvania Plate-Glass Company, the mortgagor, 
put; in no answer, and its receiver, Stoner, was not made a party to the 
bUl. 

About the time of filing this original bîll, namely, on July 16, 1896, 
the plaintiff made a motion for tbe appointment of a receiver of the 
mortgaged premises. This was refused, but, after the court had an- 
nounced its décision, cçunsel for complainant mentioned the fact 
that there was no insurancg on the property for the beneflt of the bond- 
holders, and that they wbuld be unprot^cted in casé of a loss by flre. 
Thereupon cpunsel for défendants expressly denied that either the 
Penn Company or Kann was boundto insure for the beneât of bond- 
holders, eithet by virtue of anything contained in the mortgage or the 
tenus of their pv^rchase. Çounsel for complainant insisted that they 
sbould hâve insurance, whereupon the court belowsaid, "I can't dé- 
cide that question," and intimated to défendants that, if they were 
bound to insure, they ought to protect complainants. They denied 
still that they were bound to insure, but W. L. Kann and Emanuel 
Wertheimer, who were stockholders in the Penn Company, agreed to 
givetheir individual bond or agreement ihat out of the then existing 
policies of insurance, wbich had been ipreviously taken out by the 
Penn Conijpany, > there should be paid out to the Farmers' Loan & 
Trust Company, in trust for the holders of valid bonds secured by the 
s^id mortgage, a sum eqUal to the total amount of such lot of bonda 
This stipulation ;was entered into, and approved by the court, and flled, 
and contained tiis proviso: 

"Proviaed, that It shâll Hâve been flnally adjudlcated that the Penn Plate- 
Glass Company, the présent owner of the said property, Is bound or Uable 
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by anythlng contalned In the sald mortgage, or the tenns of ite purchase of 
the described mortgaged premlses, to keep and malntain Insurance for the 
benefit of the holders of bonds secured by the sald mortgage." 

The insurance referred to in the above instrument had been placed 
a long time prier to both the flling of the original bill and the applica- 
tion for a receiver. When Kann became the purchaser of the prop- 
erty at judicial sale, in 1894, he made contracta of insurance to the 
amount of about 1450,000, covering only his interest in the mortgaged 
property, and expressly excluding the interest of the bondholders by 
the f ollowing clause in ail the policies, namely : 

"This property Is subject to a mortgage of $250,000, but it is dlstinctly un- 
derstood that this Insurance does not cover the Interest of the bondholders." 

When the Penn Plate-Glass Company, a year later, purchased the 
property, the insurance» were perf ected with the same clause excluding 
the interest of the bondholders. 

At or about the time Kann purchased and insured the property as 
aforesaid, the Farmers' Loan & Trust Company notifled Kann to in- 
eure for the benefit of the bondholders, in reply to which Kann notifled 
that Company in writing that he refused to so insure, and that the ex- 
isting and future insurance was and would be for his own benefit, and 
not for the benefit of the bondholders. Similar demands were made 
upon the Penn Plate-Glass Company at the time of its purchase, and 
similar replies made by it thereto. Thèse demands and refusais oc- 
curred about two yeaxs prior to the flling of the original bill, in July, 
1896, and hâve continued and been persisted in ever since, and were 
reiterated at the time of the application for a receiver under the mort- 
gage foreclosure suit. No further action was taken by the trustée, 
either to insure itself or to procure its bondholders to do so, or to com- 
pel the Penn Company or Kann to do so; and matters in this respect 
remained in statu quo for nearly three years, when, on April 12, 1898, 
and before the détermination by the court of the issues raised by the 
original bill, a large part of the plant of the Penn Company was de- 
stroyed by flre. Thereupon the Farmers' Loan & Trust Company flled 
its supplémental bill, claiming an équitable lien on the insurance 
money held by the Penn Plate-Glass Company to the extent of its loas, 
and asking that the insurance companies be restrained from paying 
the insurance moneys to thp Penn Company, but that they pay the 
same to the Farmers' Loan & Trust Company, as trustée for the bond- 
holders, basing its équitable right to relief on the f ollowing grounds, 
namely: (a) That the clause in the mortgage relating to insurance 
constituted a covenant on the part of the mortgagor company, the 
Pennsylvania Plate-Glass Company, to insure for the benefit of bond- 
holders. The clause referred to contains the only provision in the 
mortgage relating to insurance. (b) That in pursuance of this pro- 
vision the mortgagor company, the Pennsylvania Plate-Glass Com- 
pany, did place insurance for the benefit of the bondholders, and did 
malntain the same up to the time of its insolvency, and the appoint- 
ment of Stoner as receiver. (c) That the receiver, under the directions 
of the court of Y/estmoreland county, maintained this insurance until 
the property was knocked down to Kann at receiver's sale, (d) That 
Kann, upon his acquisition of the mortgaged proi)erty, with full knowl- 
103 P.-IO 
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edge of the çovenant to insure andjjqf.the foregoing facts, allowed ,tliis 
insBirance io lapse, and, in spite ol ifepeated. demands by tbe trustée, 
refused to insure for the beneflt of the bondholders, and bas since per- 
sistediintbjs refusai, (e) Tbat Kann had identified bimself witb tbe 
mortgagor cpmpany, a^yancefi moD,ey to it, knowing it to be insolvent, 
and by bi^ acts in connection therewitb bad brought about tbe receiver- 
ship ând -«^recked tbe company, anâ tbat be bad bougbt tbe property 
for P7,5Q|Q. (f) Tbat tbe said Kainn, baving tbus purcbased tbe prop- 
erty subjiwît to tbe mortgage, waSj/under tbe foregoing çircumstances, 
bound to insure for tbe beneflt of tbe bondholders. (g) Tbe bill fur- 
tber alle;ged tbat tbe Penn Plate-Glass Company was alsô bound to in- 
sure, and «tood in the sboès of Kann, because: (1) It bad been orgau- 
ized by Kann for the express purpoee of purchasing from Kann the 
mortgage^ property and bperatitig tbe same; and because Kami was 
the président and principal stodkbolder therein, and therefore was 
affected with notice of ail the foregoing facts and circumstances con- 
cerning the previous insurance, as well as of the covenant to insure. 
(2) That tbe trustée, upon the purchase by the Penn Company, notifled 
it in writing upon December 1, 1895, to insure for thé beneflt of the 
bondholdere, but in rësponse tbereto that company bad notifled the 
trustée in writing of ita refusai sd to do, and had persisted in this re- 
fusai ever since, althougb repeated demands had been made upon it to 
this effect. The above demand waa first made nearly a year before 
the- flling of the original bill. (3) That the Penn Plate-Glass Com- 
pany bad interposed a ïrivolous défense to tbe original bill, and de- 
layed the proceedings thereundér, thereby preventing'tbe foreclosure 
and sale, whicb would otherwièe bave takeû place before tbe occur- 
rence of ■êhe flre. (4) That the Penn Company, witb the full knowl- 
edge of the foregoing circumstances, bad accëpted a déed of the prop- 
erty, subject to the mortgage, and was therefore bound to insure for 
the beneflt of the bondholders. 

Upon tbe filing of tbe siïpiiliementâl bill, to whicb àbôut 95 insurance 
companies were made parties; thé court below made an interlocutory 
decree, appointing Emanuèl Wertbeimer receiver, to coUect the insur- 
ance money arising from. the existing policies, and tid boïd $125,000 
thereof for the beneflt bf-90 bonds sècured by the iddiortgage (the re- 
maining 160 bonds being Ôwned by Wertbeimer, who stipulated that 
the same should not participate in the insurance ctioney), in case it 
should be decided that thé trustée of the bondholders had an équitable 
lien on such insurance lùéney. The receiver waèfurtber dîrected to 
pay over ail moneys over and above tbe $125,000 to the Penn Plate- 
Glass Company, On Fébruary 24, 1^98, the court below handed down 
an opinion overruling thé défenses to the foreclosure of tbe mort- 
gage, and flnding tbat tbie trustée théreof was ebtitled to an équitable 
lien on the insurance ménéy previously placed by the Penn Plate- 
Glass Company, and on the 25th of July, 1899, entefed a final decree, 
which, inter alia, flxed tbe amount due on the mortgàged property, 
ordered the foreclosure thei^éof and a sale of the mortgàged premises, 
and found that the value thereof was not sufficient to pay the mort- 
gage debt, afld ordered tbe receiver to pay over so mUch of the $125,- 
000 of insurance moneys held by him as should be necesteary to pay 
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in full the 90 bonds entitled to participate therein, after crediting 
them with their pro rata share of the proceeds of the sale of the 
mortgaged premlses. It is from so much of the decree as awards 
an équitable lien on the insurance money to the complainant that 
this appeal is taken, and the appellant bas âled in this court 29 
assignments of errer. In the view that will be taken by the court, 
it is not necessary to consider thèse assignments separately, as they 
may ail be dispased of in the considération of three questions whieh 
underlie them. Thèse questions are: First. Was there, under the 
terms of the mortgage, an obligation upon the mortgagor, arising 
from express covenant or otherwise, to insure and lieep insured 
the mortgaged premises for the beneflt of the mortgagee? Second. 
If the preceding question is answered in the affirmative, then, 
whether the Penn Plate-Glass Company, by becoming the grantee 
of the equity of rédemption, subject to the mortgage, thereby came 
under an obligation to insure for the benefit of the trusi;ee, or such 
an obligation to indemnify the mortgagor against its liability to 
insure (if such liability existed) as would be available to the mort- 
gagee and complainant in this suit. Third. Even if the preceding 
question, in both its branches, be answered in the négative, whether 
there was any équitable obligation resting on the défendants to insure 
for the benefit of the trustée, growing out of their dealings with this 
property, or growing out of any alleged exceptional facts or circum- 
stances of the case; in other words, whether, as disclosed in tliis 
record, such a spécial state of facts and circumstances exists as 
would make it incumbent upon a court of equity to infer a right in 
the mortgagee to a lien on the insurance, or to impress the fund 
collected by the receiver from the insurance companies with such a 
lien in favor of the mortgagee and bondholders. 

The flrst question, of course, stands at the very threshold of this 
case, and, unless it can be answered afflrmatively, there is no foun- 
dation upon which can be erected the équitable obligation on the 
part of the défendants, one or both, or the équitable lien upon the 
insurance fund paid by the insurance companies to the receiver, as 
contended for by the complainant below. This is conceded by coun- 
sel for complainant below, but they refer us to the tenth article of 
the mortgage, as containing such express covenant or stipulation 
on the part of the mortgagor to insure the mortgaged premises for 
the beneflt of the mortgagee and bondholders. No other part of 
the mortgage is relied on for this purpose, and hère, or not at ail, 
must be found the express agreement to insure, from which, and 
from which alone, the important duties and équitable obligations 
claimed as against thèse défendants or thèse funds must spring. The 
second and third paragraphs of the tenth article of the mortgage, 
in which the language referred to occurs, are as follows: 

"The trustée shall be under no obligation to recognize any person as holder 
or owner of any bonds secured hereby, or to do or refrain from doing any act 
pursuant to the request or demand of any person, until such supposed holder 
or owner shall produce said bonds and deposit the same with the trustée. 

"It shall be no part of the duty of the party of the second part to file or 
record this indenture as a mortgage or eonveyance of real estate, or as a 
chattel mortgage, or to renew such mortgage, or to procure any further, other. 
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or- addltlonal Instrument of further assurance, or to do any other act wtleb 
inày be sultable and prôpêr to be done for the continuanee of the lien there- 
ôf,:or for giying notice of the existence of such lien, or for extendlng or sui>- 
plementlng tbe same; nor shall it be any part of its duty to effect Insurance 
againat fire or other damage on any portion of the mortgaged property, or to 
renew àJay poUdes of insurance, or to keep itself informed or advised as to the 
payment of any taxes or assessments, or to requlre such payment to be made; 
but the trustée may. In Its discrétion, do any or ail of the mattera and things 
in this paragraph set forth, or requlre the same to be done. It shall only be 
responsible for reasonable diligence In the performance of the trust, and shall 
not be answerable in any case for the act or default of any agent, attorney, 
or employé selected with reasonable discrétion. It shall be entltled to be re- 
imbursed ail proper outlays of every sort or nature by it Incurred in the dis- 
charge of its trust, and to recelve a reasonable and proper compensation for 
any services that it may at any time perform in the discharge of the same." 

It requires attentive reading to discover the language in thèse 
paragraplis which would give color to the contention of complain- 
ant below as to the existence of a covenant therein on the part of 
the mortgagor to insure for the beneflt of the mortgagee and bond- 
holdera. It is upon the words "or require the same to be done," in 
the last paragraph quoted, the complainant below relies. Thèse 
words, in connection with what preceded them, it is contended, em- 
body a covenant or stipulation on the part of the mortgagor to insure 
the mortgaged premises for the beneflt of the mortgagee and bond- 
holders, whenever demanded by the mortgagee. Thèse paragraphs 
f rom the tenth article of the mortgàge are obviously concerned with 
limitations on the responsibilities and obligations of the mortgagee 
and trustée to the bondholders. Other articles in the mortgage are 
concerned with prescribing, as betweeû the mortgagor and mortgagee, 
the tenus or conditions upon which default or forfeiture of the mort- 
gage may be declared by the mortgagee, and with exempting the 
mortgagor from perSonal liability for the debt the mortgage was 
given to secure, and confining the remedy of the mortgagee to re- 
cover the same to proceedings under the mortgage. Articles contain- 
ing thèse stipulations obviously relate to contractual relations be- 
tween mortgagor and mortgagee. But, in the paragraphs quoted, 
after the opérative and conveying and defaulting clauses in the mort- 
gage, whîch hâve to do with the relations of mortgagor and mort- 
gagee, wè hâve hère, in the tenth article, what naturally belongs to 
such an instrument, viz. a déclaration and qualification of the trusts 
assumed in said mortgage by the mortgagee, as trustée, to the bond- 
holders. The language employed is not contractual, as between mort- 
gagor and mortgagee, but declaratôry of the trusts assumed, and is 
addressed by the trustée to his cestuis que trustent. The mortgagor 
could hâve no interest in the duties or responsibilities assumSi by 
the trustée to the cestuis que trustent, and the limitations and quali- 
fications put upon tiiose duties and responsibilities so assumed 
could not affect in any degree the liability of the mortgagor. It 
seems to as that the court below wa» in error in deciding that there 
was such a covenant or contract between the mortgagor and mort- 
gagee. In support of its conclusion the court reasons as follows: 

"There were two parties to this mortgage,— the executing mortgagor and 
the accepting trustée. Now, the liabjlities or obligations created by a con- 
tract can rest originaUy only on a. party to it If they do not rest on some 
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party to the contraet, no obligation whatever exists. When, therefore, the 
Pennsylvanla Plate-Glass Company In its mortgage enumerated certain acts 
which the trustée might, In its discrétion, require to be done, It is clear that, 
anless it imposed the fulfiUlng of sucli réquisition upon itself, It imposed It 
upon no one." 

We think the court below was mistaken in this reasoning. It is 
quite possible that language could be used by one of the parties to 
the mortgage — the mortgagee and trustée in this case — which did 
not at ail refer to the contraet between mortgagor and mortgagee, 
and which did not go to create "liabilities or obligations" as be- 
tween the parties to the mortgage; and especially is this so when 
we consider that, while the mortgagee in thia case bears a contractual 
relation to the mortgagor, he also bears a flduciary relation, as 
trustée, to his cestuis que trustent, in eome respects quite independ- 
ent of his relation as mortgagee to the mortgagor, and that it was 
quite natural and in accordance with usage in such matters that 
the trustée ehould attempt to state in the mortgage, with précision, 
the extent of the trust which he had assumed for the bondholders. 
To do this, it was not necessary that he should contraet with the 
mortgagor, or that the language employed by him for the purpose 
should import obligation to or by the mortgagor. But complainant 
below contends that the natural import of the word "require" is 
to impose obligation on some one, who in this case could be no 
one else than the mortgagor. Let us see if this is so. If the lan- 
guage referreci to can hâve no other interprétation, and if, as the 
court below says, it "necessarily" refers to an obligation imposed 
on the mortgagor, then, however unsatisfactory it might be to con- 
strue language so vague and indirect into a positive covenant of 
such value and importance as it is hère claimed to be, we would 
feel compelled to so construe it. But is euch a construction a nec- 
essaty or even a plausible one? It is, in the flrst place, to be noticed 
that the alternative phrase, "or require the same to be done," does 
not specially refer to the subject of insurance, and is not found in 
direct connection with the language exempting the trustée from 
responsibility in that regard. It occurs at the close of an enumera- 
tion of a number of things which the trustée déclares it shall not 
be under obligation to its cestuis que trustent to do. So that it 
is not the case of the trustée speaking speciflcally about its exemp- 
tion from obligation to insure, and saying, as to that, it may, in Its 
discrétion, irisnre or require the same to be done, but it is a case 
where the trustée, having exempted itself from liability in a num- 
ber of matters, reserves to itself, in a gênerai phrase, the right, if 
it sees fit, to do any of the enumerated things. In applying this 
phrase to the preceding enumeration of things, as to which the 
trustée claims exemption, we flnd there are certain acts which re- 
fer to an individual performance on its part; as, for example, 
it is not obligea to "file or record the mortgage," or "renew such 
mortgage," or "procure further assurance," or "do any act suitable 
for the continuance of the lien," or "give notice of the existence of 
the lien," or "effect insurance against fire," or "renew policies of 
insurance." Thèse are ail things to be done or not to be done by 
itself. Then we hâve the following: It is not obliged to "keep 
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itself informed or advised aa to tte payment of any taxes or assess- 
ments, or to require such paymëiit to be made." Hère is a matter 
as to which tkere is a distinctioa made between the direct, personal 
act of the trustée itself, and what it may require anothèr to do ; and 
tbe language immediately following would seem to hâve been framed 
with direct référence to that distinction, so that when the trustée 
says it "may, in its discrétion, do any or ail of the matters or things 
in this paragraph set f orth, or require the same to be done," it 
was to make it applicable, among other things, to the language just 
referred to, in regard to the payment of taxes. The alternative 
phrase, "or require the same to be done," makes the whole réserva- 
tion of authority to the trustée cover more completely (verbally at 
least) the preceding enumeration of acts and things as to vs^hich it 
had exempted itself from liability. Again, it is not without sig- 
nificance that although among the enumerated exemptions from 
duty claimed by the trustée, in this tenth article, there is one from 
the duty of procuring "further assurance," yet we flnd that there 
is an express and formai covenant for further assurance, consti- 
tuting article 6 of the mortgage. It is from this apparent that the 
parties to the mortgage, and their counsel, when they desired to 
bind the mortgagor, knew how to draft a covenant for that purpose, 
and that they did not consider the mère allusion to an exemption 
of the trustée, in the tenth article, in connection with the clause sav- 
ing the right of the trustée to do the thing from which it was es- 
empted, or require the same to be done, a covenant on the part of 
the mortgagor. It is aiso clear that this procuring further assur- 
ance having been made the subject of a distinct obligation on the 
part of the mortgagor, by the covenant in the sixth article, was one 
of the enumerated acts as to which the alternative clause, "or require 
the same to be done," might apply. It is true that it appears from 
the record that the mortgagor company did, after the exécution 
of the mortgage, and uatil the time it went into the hands of a 
receiver, take out and maintain a partial Insurance for the benefit 
of the mortgagee, and that the receiver, under the direction of the 
court of Westmoreland county, Pa., maintained this Insurance 
till the property was sold by him to Kann. There is some force in 
the argument that this was an interprétation of the meaning of the 
language in the tenth article. But this action of the mortgagor and 
the receiver cannot amount to the création of an obligation which 
was not expressed in the mortgage, and which would bind a subsé- 
quent purchaser, whose obligation extended only to the actual mean- 
ing of the terms of the mortgage, not to any construction which the 
original mortgagor might give them. Besides, the mère taking out 
of Insurance by the mortgagor may well hâve occurred with an un- 
derstood absence of contractual obligation, and hâve been prompted 
by gênerai notions of propriety or feelings of benevolence and good 
will. If, then, there is no original obligation imposed by the mort- 
gage on the mortgagor to insure for the benefit of the mortgagee, 
there is no foundation on which the argument for a derivative obli- 
gation in that regard can rest; and, as there is no express contract 
of the grantee of the equity of rédemption to so insure, there is no 
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équitable obligation attaching in this case to the appellant, in re- 
spect to the insurance taken for its own beneflt, or équitable lien 
upon the funds arising therefrom, in favor of the complainant. This 
conclusion would dispose of the case, as complainant's whole con- 
tention for the équitable relief sought rests upon the postulate of 
an express contract of the mortgagor to insure for the benefit of 
the mortgagee. Insurance Ce. v. Lawrence, 10 Pet. 507, 9 L. Ed. 
512; 1 Jones, Mortg. § 748. 

But we do not wish to rest our détermination of this case upon 
the mère ground of the construction of the language of the mort- 
gage. We will, as to what we now hâve to say, assume that the 
complainant below is right in its contention that the mortgage does 
contain an express covenant on the part of the mortgagor to insure 
the mortgaged premises, -when thereto demanded by the mortgagee. 
This brings us to the considération of the second of the questions 
above stated, viz. whether the Penn Plate-Glass Company, by merely 
beeoming thè grantee of the equity of rédemption, subject to the 
mortgage, thereby came under an obligation to insure for the beneflt 
of the mortgagee and trustée, or such an obligation to indemnify 
the mortgagor against its obligation to insure, if such liability ex- 
isted, as would be available to the mortgagee as complainant in this 
suit. 

As to the first branch of this question, it is to be observed that 
"while," to quote the language of the suprême court in Wheeler v. 
Insurance Co., 101 U. S. 439, 442, 25 L. Ed. 1057, "it is settled by 
many décisions in this country that if the mortgagor is bound by 
coTenant, or otherwise, to insure the mortgaged premises for the 
better security of the mortgagee, the latter will hâve an équitable 
lien upon the money due on a policy taken out by the mortgagor, 
to the extent of the mortgagee's interest in the property destroyed," 
the équitable lien in such case arises from the unperformed contract 
between mortgagor and mortgagee. Equity regards as done that 
which ought to be done. And, therefore, if the mortgagor, having 
so covenanted, fails to make the policy of insurance payable to the 
mortgagee, or to assign the same, before or after loss, the fund 
arising therefrom is clearly within the opération of the fundamental 
maxim just quoted, because the mortgagor was bound to so fulflll 
his promise to the mortgagee as that funds arising from insurance 
effected by the mortgagor should belong to the mortgagee, at least 
to the extent of hia (the mortgagee's) interest in the property insured. 
This promise or executory contract equity will enforce by impressing 
such funds with a lien in favor of the mortgagee, whether in the 
hands of the mortgagor, his heirs, executors, or administrators, the 
insurance company, or voluntary assignées of said funds, or purchas- 
ers or incumbrancers thereof with notice. Walker v. Brown, 165 
U. S. 654, 664, 17 Sup. Ct. 453, 41 L. Ed. 865; 3 Pom. Eq. Jur. § 
1235. But, apart from cases of fraud, it is only when there is such 
a contract or promise, which can be so enforced, that courts of 
equity will recognize for that purpose the existence of an équitable 
lien. In such case the lien is impressed upon funds or property 
which, belonging to the promisor, were the very funds or property 
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■which constituted the subject-matter of the contract, or to which the 
côntraètOP promise related. It is essentiaJ, tlierefore, that the funds 
or otiher pifoperty which are to be charged with the lien should hâve, 
either at the time of the contract or afterwards, alid while it was 
Htill Tinperfdrmed, belonged to the party against whom the contract 
is to be m énforced, and be so identified, even though at the time of 
suit the said fnnds or property hâve corne into the hands of volun- 
teers, or of others who may be affected with notice. There must. 
thereîore, exist a contract by the party owning, either in prsesenti 
or in expéctancy, the property sought to be charged, which directly 
or by necessary implication expresses the intention to charge such 
property with the lien, in favor of the other party to the contract. 
Thèse requisites to the estkblishment of an équitable lien are clearly 
recognized' by the suprême court in the late case of Walker v. Brown, 
165 U. S. 654, 664, 17 Sup. Ct. 453, 41 L. Ed. 865. The court in that 
case quote and adopt the lan^uage of the suprême judicial court of 
Massachusetts in Pinch v. Anthony, 8 Allen, 536, as foUows: 

"It Is wéll settled that a party may, b y express agreement, create a charge 
or claim In thé nature of a lien on real as well as on Personal property, of 
■which heib; the owner or in possession, and that equity wiU establish and en- 
force siicteç3(»aise or claim, not only against the party who stlpulated to give 
It, but also against third persons, who are either volunteers, or who take the 
estate on which the lien is agreed to be glven with notice of the stipulation." 

The suprême court go on to say: 

"The sûbjeét was very fuUy reviewed, with référence to the English and 
American authorlties, In Ketchum v. Olty of St. Louis, 101 U. S. 306, 25 L. 
Ed. 9S9, whçre the language Just cited was approved; and that rullng was 
considère^ and reaflSimed, during this term, in Banli v. Yardley, 165 U. S. 634, 
17 Sup. dt 488, 41 L. Ed. 855. Pomeroy, In hls work on Equity Jurisprudence 
(vol. 3, paj*. 1285), condenses and states the gênerai resuit of the authorities on 
the subject às.foUows: 'The doctrine may be stated in its most gênerai form, 
that every express executory agreement in writlng, whereby the contracting 
party suffldently Indicates an intention to make some particular property, real 
or Personal, or fund, thereln described or Identlfled, a security for a debt or 
other obligation, or whereby the party promises to convey or assign or trans- 
fer the property as security, créâtes an équitable lien upon the property so 
indicated, which la enforceable against the property in the hands, not only of 
the original contracter, but of hls heirs, admlnlstrators, executors, voluntary 
assignées, and pnrchasers or Incumbrancers with notice. * * ♦ The ulti- 
mate grounds aad motives of thls doctrine are explàined In the preceding sec- 
tion, but the doctrine itself 18 clearly an application of the maxim, "Equity re- 
gards as donethat which ought to be doue." ' " 

We havé dwelt upon thèse requisites to the establishment of an 
équitable pëa, so that the lien of the mortgagee upon the money due 
upon a policy tàken out by the mortgagor, where the mortgagor 
is bound by covenant or otherwise to insure the mortgaged premises 
for the behefit of the mortgagee, may be distinguished from the lien 
claimed by the complainant in the présent case. No such lien as 
has been jaSt'described eiists, or could exist, in favor of the mort- 
gagee, the complainant in this case, as against Kann or the appel- 
lant, on the insurance funds belonging to themi, or either of them. 
It is not pretendèd that there was any contract between Kann or 
the àppellant company and the complainant to insure for its beneflt, 
or any promise ôr déclaration of intention, upon any or no consid- 
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eration, that they, or either of them, would so insure, or that pol- 
icies or fund arising therefrom should be assigned or charged with 
a lien in its favor. The flrst essential requisite to an équitable lien, 
as above described, is, therefore, entirely wanting. There is no con- 
tractual relation of any kind between the mortgagee and the appel- 
lant, in whose name and for whose sole benefit theae policies of 
insurance were taken out. If such a lien, therefore, exists on thèse 
Insurance funds, in favor of the complainant, it must be on other 
grounds than thèse ordinary and well-understood ones. This is not 
the case of a mortgagee claiming an insurance taken out by the 
mortgagor, who had covenanted to insure for the benefit of the 
mortgagee; nor is it the case of such mortgagee claiming such in- 
surance funds, when they had come into the hands of third persona, 
"who are either volunteers, or who take the estate [the insurance 
funds] on which the lien is agreed to be given with notice of the stipu- 
lation." The complainant does not claim that the funds due on pol- 
icies taken out by the mortgagor, and which the mortgagor ia held 
to hâve promised that he would assign to the mortgagee, hâve come 
into the possession of the appellant, with notice, and are therefore 
charged with a lien in favor of the mortgagee. lis claim is that the 
grantee of the equity of rédemption, having taken the property ex- 
presely subject to the mortgage, which contained a covenant on the 
part of the mortgagor to insure on that ground alone, came either 
under a direct obligation to insure the premises for the benefit of 
the mortgagee, or under an obligation to indemnify the mortgagor 
for bis liability under said covenant. But the property or "estate" 
which came to the hands of the appellant, as grantee of the equity 
of rédemption, was the mortgaged premises, subject to the mort- 
gage. There is no difiiculty in determining what that estate is to 
be charged with. The court hère, however, is asked to impress a 
lien in favor of the mortgagee, not on this estate, but upon funds 
which were never in any sensé the property of the mortgagor, and 
oould never hâve been the subject-matter of a promise on its part. 
It is the flrst branch of the claim above stated (i e. the alleged direct 
obligation) that we are now considering. The complainant suggests, 
but it is not seriously argued, that the mère taking of the equity of 
rédemption, subject to the mortgage, put the grantee thereof in the 
shoes of the mortgagor, and made him "liable upon any covenanis 
upon which the mortgagor is liable." It practically abandons this 
proposition, however, by everywhere, throughout its elaborate brief, 
and under each of the three or four heads of the argument, appealing 
to alleged spécial circums'tances as supplying the équitable grounds 
for the relief it seeks. The argument of complainant's brief on this 
point, is, in substance, this: That the mortgage provided that, in 
case of default for six months or more in any of the covenanta or 
stipulations of the mortgagor, the mortgagee shall bave the right to 
enter and hold possession of the mortgaged premises or to foreclost; 
the mortgage; that the mortgagee in this foreclosure suit bas in 
some way asserted that right, by asking for a receiver, which the 
court denied (though the bill allèges only the default in payment of 
interest, as the basis of the suit); and that, to use the language of 
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complainanf S brief, its èlaîm "resta on the right of a trustée to en- 
force the lien of the mortgâge for sucli a breach of the covenant [by 
entering and holding posseséion], and our [its] contention is that, 
under the circumstancea outiined above, the property having been 
destroyed, the lien of the lùortgage is capable of enforcement, and 
must be impressed on thè insurance fund substituted for the lost 
property." Whatever the force of this argument may be, it at ail 
events distinctly abandôhis the proposition above referred to, and 
impliedly admits that no direct liability on the covenant of the mort- 
gagof to insure rested upon thèse défendants, or either of them, as 
a conséquence of the merè taking of the equity of rédemption, sub- 
ject to the mortgâge, but that, "under the circumstances outiined," 
the lien of the mortgâge "must be impressed on the insurance fund 
substituted for the lost property." But why must the lien be so 
impressed? We hâve alreàdy adverted to the absence of any con- 
tract on the part of the défendant, express or implied, or expression 
of intention by thèse défendants, or either of them, to which the 
doctrine 'of équitable liens tyould apply. Thèse funds sought to be 
charged wère not funds of the mortgagor, on whom the obligation 
of the allégëd covenant restéd, and whiçh, coming into the hands of 
défendants, with notice, are therefore within the scope and meaning 
of this doctrine, but thèy are the funds which hâve resulted from 
contracts of insurance made by thèse défendants with insurance com- 
panies in their own right, ànd for the protection of their own inter- 
ests. The contracts were stiçh as the défendant had a right to make, 
and the "circumstances" uUder which the contr&cts were made, so 
far from implying any intention on the part of thèse défendants, or 
either of them, to make the contract for, or appropriate the funds 
arising thérefrom to, the beneflt of complàinant, expressly négative 
such intention in the most positive and explicit tenns. In the flrst 
place, it appears from the language of the policies themselves that 
they were takèn out for the sole beneflt of the défendants, and they 
expressly stated that they did not coter at ail the interest of the 
mortgagee; and, in the second place, it appears by the testimony, 
and it is not denied,^in fact, it is so stated by the complàinant, — 
that both the défendants, during the periods of their successive own- 
erships, on being applied to by the mortgagee to take out insurance 
in behalf of and for the beneflt of the trustée and mortgagee, de- 
clined, and continued to décline, so often as the request was re- 
peated, coupling their refusai with the statement that no duty or 
obligation rested upon them so to do. And we find no other circum- 
stances disclosed by the testimony in the record that would serve to 
create a lien on thèse insurance funds in favor of the complàinant, 
in the absence of any contract or undertaking on the part of the 
défendants to so appropriate them. It is hard, under thèse circum- 
stances, to see why thèse particular funds were any more subject 
to a lien in favor of complàinant than funds of the défendant on 
deposit with its banker, or moneys coming to it from any other source. 
Equity will, under some circumstances, enforce the performance of 
a contract, or of a duty growing out of a contract, through the in- 
direct methods of the récognition of an équitable lien or assignment; 
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but it will not, in the absence of fraud, create the dutj or obligation 
iadependently of a contract, expressed intent, or will, at some time 
entered into or declared by the party sought to be cliarged. 

So, far, then, we must conclude that the implied contract arising 
from the words "subject to the mortgage" is simply and solely a 
contract between the grantor and grantee of the equity of rédemp- 
tion, and can hâve no greater or other effect, at the most, than an 
express contract on the part of the grantee with the grantor to 
pay the mortgage debt, and that this contract must be measured 
by its own terms; that such an express contract to pay the mort- 
gage debt draws with it no obligation to perform any of the cove- 
nants of the mortgage, except those which run with the land, and 
those would be binding on the purchaser irrespective of any con- 
tract to pay the debt. As it is conceded that the alleged contract 
to insure in this case does not run with the land, an obligation to 
pay the mortgage debt on the part of the grantee of the equity of 
rédemption, if any such exist, of itself imposes no obligation to in- 
sure. This being so, it would seem to deprive of ail force the argu- 
ment of complainant last adverted to, viz. that, inasmuch as the 
mortgage provides that, in case of default in the performance of any 
of the covenants of said mortgage, the same shall, at the élection 
of the mortgagee, become due and payable, and that, foreclosure pro- 
ceedings having been instituted (whether distinctly for this spécial 
default or not), there was a right in the complainant trustée to en- 
force, by entry and holding possession, the lien of the mortgage for 
such a breach of this covenant, and that such lien is thereby im- 
pressed on this insm-ance fund, payable by the terms of the policiea 
to the appellant company in its own right. But if it be true, as we 
hâve stated it to be above, that the implied contract of the appellant, 
as grantee of the equity of rédemption, with the mortgagor and gran- 
tor, to pay the mortgage debt, if such implied contract existed, does 
not draw with it an obligation to perform the covenants of the mort- 
gage, the nexus between such default and the funds resulting from 
Insurance taken ont by défendant company in its own right and for 
its own beneiit fails to be established. The apparently hard situa- 
tion of the complainant in this case might incline a court to désire, 
but cannot clothe it with, the power to grant the relief sought. 

Nor is the claim for a lien upon thèse funds helped by being rested 
upon the theory suggested by the second branch of the proposition 
we hâve been discussing; that is, that the défendants, or one of 
them, came under such an obligation to indemnify the mortgagor for 
his liability under the alleged contract to insure as would be avail- 
able to complainant in this suit. The view we hâve taken as to the 
covenant to insure, where the grantee of the equity of rédemption 
takes subject to the mortgage containing such covenant, would seem 
to apply, also, to this contention of the complainant; but, as the 
complainant rests mainly upon this proposition, we must consider 
it more closely. Two questions présent themselves under it: First, 
was there an obligation resting on the appellant company to in- 
demnify the mortgagor for his liability under the alleged contract 
to insure, by reason of the conveyance to it of the mortgaged prem- 
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ises, exppessly subject to the mortgage; and, second, if there was 
such an obligation on appellant company, can it he made available 
to complainant in this suit? We hâve already said that tliis alleged 
oovenant or contract to insure was not one wliicli ran witb the land, 
as it lacks the essential characteristics of such a covenant. It is 
entirely personal in its ciiaracter, and does not bind the grantee of 
the equity of rédemption, unless it does so by force of a contract, 
express or implied, between the parties to the oonveyance. Insur- 
ance Co. T. Lawrence, 10 Pet. 507, 9 L. Ed. 512; Vernon v: Smith, 
5 Barn. &.Ald. 1. As we understand complainant in its brief and 
argument to practically admit that this is so, further discussion ou 
this -point is unnecessary. The reasoning that would exclude the 
implication of a direct obligation on the part of the défendant com- 
pany to insure for the beneflt of the mortgagee, by reason of its 
having become the grantee of the equity of rédemption, subject to 
the mortgage, would seem, also, to exclude the implication of an 
obligation to indemnify the mortgagor on his covenant to insure. 
The taking expressly "subject to a mortgage for |250,000" may well 
be équivalent, as we hâve before stated, to an express contract to 
be responsible to the mortgagor for the mortgage debt, as part of 
the purchase money, but there is no implication in such a taking that 
the grantee is to be liable on the personal covenant of the mortga- 
gor to insure. It is not within the tenus of the contract, and it 
would be doing violence to the situation to impose such a liability 
without some évidence of assent on the part of such grantee. The 
only way in which the grantee of the equity of rédemption becomes 
liable to the mortgagor and vendor, even to pay the mortgage debt, 
is by virtue of the contract, expressed in the direct aseumption of 
the mortgage as part of the purchase money; and, in the absence 
of such an assumption, it would be creating a contract for such gran- 
tee, to hold him responsible for any covenants or obligations whieh 
the mortgagor has seen fit to enter into with the mortgagee. We 
are hère dealing with contract, not with status; and no claim can 
be enforced against the appellant company, either directly or Indi- 
rectly, by the impressment of lien on its money or property, unlesa 
such claim rests upon an actual contractual relation, or upon such 
conduct of appellant as amounts to fraud and estops it from denying 
such claim. 

The case of Miller v. Aldrich, 31 Mich. 410, referred to by the 
leamed jndge below, and the only authority cited for the proposition 
that the covenant to insure for the beneflt of the mortgagee is inci- 
dental and sup^lemental to the mortgage debt, and binding on the 
purchaser of the equity of rédemption, presented facts which clearly 
involved fraud on the part of the purchaser. As stated by Judge Cooley, 
who delivered the opinion of the court, the facts were thèse: The 
owner and mortgagor (Chapman) had made an express contract with 
the mortgagee (Miller) to insure for his (Miller's) beneflt, and, in pur- 
suance thereof, took ont a policy of Insurance for the beneflt of and 
payable to the mortgagee. Ghapman afterwards sold the property, 
subject to the mortgage, to one Aldrich, who, with knowledge of the 
contract to insure, agreed to maintain the existing policy of insuranca 
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for the beneflt of the mortgagee. "Instead, however, of having tlie 
Insurance policy assigned to Aldrich, it was surrendered, and a new 
one taken out in the name of Aldrich, and without providing in terms 
for the protection of Miller. This insurance was for eight hundred 
dollars, which was quite as much as the value of the building would 
justify. Miller, when he was informed what had been done, called 
upon Aldrich and expressed appréhension about his security, but 
Aldrich quieted him by assuring him that in the event of loss he 
should be protected by the insurance money. The building was ac- 
tually destroyed by fire in the December following, and the loss bas 
been adjusted and is ready to be paid over, but Aldrich now refuses 
to apply any portion of the money to the protection of Miller. The 
purpose of this suit is to compel the application, and the circuit court^ 
bas decreed that the insurance moneys, to the amount of the Paine 
note, shall be paid into court, to be paid over to Miller on his dis- 
charging his mortgage." The facts hère disclosed would clearly estop 
Aldrich, the purchaser of the equity of rédemption, by reason of his 
fraud, from denying that the insurance money belonged to the mort- 
gagee. 

There is still another ground upon which exemption from this lia- 
bility to insure for the beneflt of the naortgagee could be claimed by 
the défendants in this case; that is, that under the fourth article 
of the mortgage the mortgagor is exempted from ail personal liabil- 
ity for the mortgage debt, and as, under the Pennsylvania law, as 
declared by its suprême court, the liability of a purchaser of mort- 
gaged premises, under and subject to the mortgage, was one of indem- 
nity to his grantor in respect to such mortgage debt, it follows that 
no such liability could exist in the présent case. As the liability to 
indemnify the mortgagor on his covenant to insure is incidental and 
subordinate to his liability for the mortgage debt, no such liability 
to indemnify rests upon the appellant company and grantee in this 
case. This view would, of course, destroy the basis for any deriv- 
ative claim on the part of this complainant with respect to such lia- 
bility. 

We corne now to consider the complainant's last claim, which is 
that the spécial circumstances and facts of this case, as disclosed in 
the record, are such as would make it inéquitable for the défendants 
to deny the relief sought, and that therefore the court should im- 
press a lien in its favor upon the funds which, as it claims, are now 
in court, and subject to the court's disposition. As we hâve already 
intimated, such facts and circumstances must amount to fraud on 
the part of the appellant company, and serve, in the absence of any 
express contractual relation, to estop it from denying that thèse 
funds, the product of its own insurance, should be applied for the 
beneflt of the complainant. We hâve carefully read and considered 
the record in this respect, and fail to flnd a state of facts showing 
fraud, or that would constitute an estoppel. It is true that Kann, 
one of the défendants, and the predecessor of the appellant company 
in title, became a stockholder and oiHcer in the original company; 
that he found it in bad flnancial condition; that he loaned it money; 
nnd that flnally, for his own protection, and that of others in interest, 
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he was active in promoting the suit in the Pennsylvania state court 
whict resulted in the receivership and sale of the mortgaged prop- 
erty. Wç can disoover nothing in the conduct of Kann, up to this 
point, to justify the charge of fraudulent conduct on liis part, or 
that his conduct was otherwise than that of a practical business man, 
intent upon honestly securing the stake he had made in the company's 
aiïairs, or that he otherwise than honestly and prudently managed 
its affairs, so far as he had the management of them; nor do we find 
that the imputation that he deliberately wrecked the company, that 
he might beçome a purchaser of its property at a nominal price, is 
justifled by the testimony. He became the purchaser at an open 
sale made by order of the court, and afterwards conflrmed by it, and 
expressly subject to the mortgage of $250,000. He held it for a year, 
ahd then conveyed it to the Penn Plate-Glass "Oompany, one of the 
défendants in the présent suit. Whether he organized the latter com- 
pany for tHe purpose of taking the title and carrying on the business, 
or not, is iînmaterial. If he did, he did only what he had a right to 
do; and the company so organized and taking the property by law- 
fui conveyance, subject to the said |250,000 mortgage, stands before 
the court as a bona fide purchaser for value. Kann undoubtedly 
knew, and the appellant company also had notice, not only of the 
mortgage, subject to which he and it expressly took title, but of ail 
the covenaats and conditions contained in the same. Although not 
very material, the court below seems to hâve been mistaken in as- 
suming that the policies of insurance taken out by the mortgagor 
or by the receiver were in^entionally allowed to lapse by Kann, after 
his purchase, without the knowledge of the trustée, and that without 
such knowledge he afterwards took out policies in his own name on 
his own interest, and payable to himself, with the express exclusion 
of the bondholders from any interest in the same. The court was 
also mistaken in ûnding as a fact that this "insurance was placed 
by a party to this litigation under the stress of an application for 
the appointment of a receiver, and a conséquent exclusion from pos- 
session," and also in flnding that, pending the application for a re- 
ceiver in the original foreclosure suit, the défendants signifled their 
intention to place insurance upon the property for the beneflt of the 
trustée, if they were bound to do ■so, but subsequently, and without 
knowledge of the trustée, took out the policies now in suit, payable 
to themselves, and expressly excluding the bondholders from any 
interest in the same, and in also flnding that pending the appoint- 
ment of a receiver "the purchasers agreed to and did place insur- 
ance." The facts in this regard, as disclosed by the record, are that, 
immediately after his purchase of the property at the receiver's sale, 
Kann, denying the request of the trustée and mortgagee that he 
should insure for ita beneflt, took out policies such as are hère in 
question, and the same were renewed and maintained by the appel- 
lant company; that this was done openly, and with full notice to 
the trustée and complainant in this suit; that no duty was recog- 
nized by either of the défendants to insure for its beneflt. As there 
was nothing in the conduct of Kann in his dealings with the mort- 
gagor company or the complainant, up to the purchase by him at 
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tlie receiver's sale, to affect or qualify Ms rights as a bona ûde pur- 
chaser, no more can we flnd in the record, aince that time, anything 
that would amount to a fraud on this complainant, or serve to estop 
him or the appellant company from asserting his or its right to the 
funds arising from the policies taken ont in its name and for its sole 
benefit, and in express répudiation of any duty or right of complain- 
ant company in regard to insurance. The complainant aiso lays much 
stress upon its allégation that the appellant company obstructed com- 
plainant in its efforts to take possession of the mortgaged property, 
and thereby prevented it from applying the rents and profits to in- 
surance. But it appeara that the only acts of obstruction the com- 
plainant is able to specify are the appearance of the appellant com- 
pany in défense of the foreclosure suit; that in defending the same 
it resisted in open court, during the proceedings in this suit, the ap- 
plication for a receiver, and the delay in reaching a final decree, 
conséquent upon the défense made by the appellant company and 
Kann, the other défendant identified with it. Upon careful exami- 
nation, this allégation and the contention founded upon it seem 
frivolous. The défendants were brought into court by process, and 
exercised an unquestioned right in interposing, as they did, through 
respectable counsel learned in the law, the défenses which they were 
advised to make. Their course in this respect was not rebuked by 
the court. In fact, the court took their view as to the propriety of 
appointing a receiver pendente lite, and declined to grant the appli- 
cation of complainant therefor. And this, even though it was sug- 
gested that there was no insurance on the promises for the benefit 
of the mortgagee, and that défendants had declined to so insure, and 
refused to recognize a duty so to do. The court, in declining to ap- 
point a receiver, said (to again quote its language), "I can't décide 
that question" (i. e. whether the défendant company was bound to 
insure for the benefit of the mortgagee and bondholders), "but that, 
if they were so bound, they ought to protect us" (the mortgagee 
and bondholders). It was at this juncture that the occurrence much 
dwelt upon by complainant took place. Kann and Wertheimer (large 
stockholders in appellant company) agreed to give, and did give, a 
stipulation in writing that out of the then existing policies, upon the 
interest of the appellant company, there should be set aside, in case 
of loss by flre, a sum sufiicient to pay the valid bonds outstanding 
(not inciuding those held by said Kann and Wertheimer), provided 
that it should be finally adjudicated that the said appellant company 
was bound, as grantee of tïe equity of rédemption, by anything con- 
tained in said mortgage, or in the terms of its said purchase, to keep 
or maintain insurance for the benefit of the bondholders, The ap- 
pellant company was not a party to this stipulation. Its only object 
and effect were to satisfy the court of the sincerity of the contention 
that the owner of the premises was under no obligation to insure for 
the benefit of the mortgagee, and that there was no disposition to 
évade such obligation, if it should be judicially determined that it 
existed. This is very far from justifying the contention of complain- 
ant that giving and flling this written agreement in some way 
Berved to put the court in control of the funds that might arise from 
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tMs însurance, în sucli fasMon as to clothe it with a spécial juris- 
dictipn to administer and apply the same. No duty of administering 
and; disposihg of a res in court was imposed by tliis stipulation, and 
no spécial équitable jurisdiction was taised thereby. 

We are of opinion, tberefore, that there is no direct liability be- 
tween the appellant company and the mortgagee, because of the 
spécial circumstances disclosed in tbe record; and admitting, for the 
sake of argument, a liiability of the défendant, as purchaser, to in- 
demnify the mortgagor for its liability on the mortgage debt, and 
for its alleged obligation to insure, we flnd no spécial circumstances 
that wotÛd serve to transfer that liability into a liability to the com- 
plainànt, in the shape of a lien impressed for its beneflt upon the 
Insurance funds. This view would dispose of the case, without con- 
eidering the specialtheory and contention of the complainant that, 
having pÙ the parties before the court, and the res (being the funds 
paid by the Insurance conipanies) in court, the court, by recognizing 
a liabili^ on the part of the défendant company to indemnify the 
mortgagor on his côvenant to insure, instead of flrst compelling a pro- 
ceeding àgainst the mortgagor on said covenant, can, în order to 
avoid drcuity of action, impress the funds in its hands with a lien 
in favôi; of the complainant. But this theory assumes the liability 
to indemnify on the covenant to hâve been established, and that 
by reason of some spécial circumstances in the case an equity has 
arisen in complainant to hâve that fund appropriàted to its use. 
There is another criticîsm to be made upon this theory, in regard to 
the allégation that the res in the haûds of the court gives a spécial 
remédiai jurisdiction in the case. Thèse funds which constitute the 
res are not in the hands of the ëôurt in any such sensé as tbat a 
spécial jurisdiction to administer them attaches. They hâve only 
come into possession of the court, through ita receiver, by reason 
of the claim that complainant has an équitable lien upon them, and 
there is a manifest impropriety under such circumstances in con- 
tending for a spécial jurisdiction fbr such relief on that account. 
What has been said Tenders it unnecessary to consider the effect of 
the act of àssembly of the state of Pennsylvania of 1878. That act 
provides that grantees of real estate, subject to mortgage, shall not 
be personally liable for payment of such mortgage, unless they shall, 
by an agreemënt in writing, hâve expressly assumed a personal lia- 
bility thérefor, and providing that the use of the words "under and 
subject to the payment of such mortgage" shall not, alone, be con- 
strued to maké such grantee personally liable, as aforesaid. We will 
observe, however, that, whatever ihay be the effect of this act upon 
the liability of grantee to grantor of real estate so incumbered, there 
can be no question that it was intended to destroy ail derivative lia- 
bility of grattée to mortgagee, unless such liability has been created 
by an express undertaking in writing. As we hâve before said, much 
of the difftculty in this case arises from the apparently hard situation 
in which the mortgagee and bondholders flnd themselves, and the 
not unnatural disposition to confoimd hard conditions with inéqui- 
table ones. In this respect, however, it should be remembered that 
both the owner of the equity of rédemption and the mortgagee had 
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eeparate insurable interests, and that the mortgagee was fully noti- 
fled of the absence of insurance for its beneflt, and of the refusai on 
the part of either of the défendants, as owners of the premises, to 
insure for its beneflt, or to recognize a duty to do so. It could hâve 
insured the bondholders' interest after the foreclosure suit began, and 
charged the expenses of so doing to them. Insurance Co. v. Stinson, 
103 U. S. 25, 26 L. Ed. 473; 1 Jones, Mortg. § 397. Instead of doing 
so, it chose to rely upon its peculiar view of the obligation of the 
défendants, and took the risk of justifying that view of the law, should 
it become necessary to do so. 

For the reasons given, we are of opinion that so much of the 
decree of the circuit court as relates to the disposition of the insur- 
ance moneys collected by the receiver under order of the court must 
be reversed, and the court below directed to enter a decree that said 
moneys shall be paid to the said défendant the Penn Plate-Glass Com- 
pany, and that the said défendant hâve its costs under the said sup- 
plemental bill. It is so ordered. 

ACHESON, Circuit Judge. I am not able to concur in the views 
expressed by the majority of the court, and I dissent from the de- 
cree of reversai. As a justification for this dissent, I might well con- 
tent myself with a référence to the exhaustive opinion of the court 
below. The importance of the case, however, both as respects the 
amount in controversy and the principles involved, seems to call for 
a spécifie statement of the reasons which influence me. 

I differ from the majority of the court upon the fundamental ques- 
tion whether, under the terms of the trust deed or mortgage, there 
was an obligation upon the Penn Plate-Glass Company, the 
mortgagor, upon demand by the trustée, to insure for the benefit of 
the bondholders. I hâve no diflSculty in flnding such an obligation 
in the stipulation in relation to insurance contained in the tenth ar- 
ticle of that instrument: 

"It shall be no part of the duty of the party of the second part to file or 
record this Indenture; • * • nor shall it be any part of its duty to effect 
insurance against fire or other damage on any portion of the mortgaged prop- 
erty, or to renew any policies of insurance; • * » but the trustée may, in 
its discrétion, do any or ail of the matters or things in this paragraph set 
forth, or require the same to be done." 

It is very clear to me that by this clause a right was conferred 
upon the trustée, in the interest and for the protection of the bond- 
holders, to require insurance against fire to be placed by the mort- 
gagor upon the mortgaged property. The parties to this indenture 
were the mortgagor, as party of the first part, and the trustée, as 
party of the second part. New, a contractual right in one of two 
parties to an instrument to require a thing to be done implies a 
contractual obligation upon the other party to do the required thing. 
Hère the right given to the trustée to require insurance involved a 
corrélative duty on the part of the mortgagor to effect such insurance. 
As the judge below well said, imless the mortgagor "imposed the ful- 
filling of such réquisition upon itself, 4t imposed it upon no one." 
Indeed, unless read as the court below read it, the clause relating 
103 F.— 11 
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to imsurance is absolutely meaningless. Cogent reasons for impos- 
iôg Tîponthe mortgagor the oMigation of efEecting Insurance for the 
sécurity of the bondholders lie on the very surface of the case. As 
the pmamble to the mortgage recites, the bonds were ismied "to be 
used towards the payaient of liabilities incurred in the érection of 
a plate^glass works" in course of érection upon the mortgaged prem- 
iees, and the évidence shows that they were so used. It was the 
proceeds of thèse bonds that erected the works. Now, throughout 
this litigation it has been strenuously asserted by the Penn Plate- 
Glass Company, the appellant, that by virtue of article fourth of the 
mortgage the mortgagor was exempted from liability of a personal 
nature to pay either the principal or interest of the bonds, and that 
the rémedy of the bondholders for payment was conflned exclusively 
to the mortgaged premises. I understand the majority of the court 
to accède to this Tiew. Manifestly, then, Insurance was of the great- 
est importance to the bondholders. Indeed, it was a vital matter to 
them. Without insurance, they had no adéquate security. For it 
appears from the testimony of W. L. Kann that the land upon which 
the woiks were erected was worth, "probably, |5,000 or |6,000," only. 
The locality was rural, and the land, consisting of 21 acres, accord- 
ing to his estimate was worth only about |300 an acre. This bonded 
mortgage debt, it will be remembered, was |250,000. It is a very sig- 
niiicant fact that from the time the works were built down until 
Kann's purchase, in June, 1894, no one had questioned the right of 
the bondholders, under the terme of the mortgage, to protection by 
insurance taken out by the mortgagor for their beneflt. Upon de- 
mand by the trustée, the mortgagor company effected and always 
maintained insurance for the beneflt of the bondholders, usually to 
the full amount of the mortgage debt, and at no time less than |200,- 
000, down to the appointment of the receiver by the sfate court, in 
March, 1894; and upon the like demand of the trustée the receiver, 
acting under the order of the state court, maintained such insurance 
for the beneflt of the bondholders to the full amount of the mortgage 
debt, receiver's certiflcates having been issued under the order of the 
court for the purpose of effecting the insurance. That insurance 
was in full force when Kann purchased, it having then some months 
to run. This practical construction by the parties to the instrument 
of the provision touching insurance may not be cOnclusive her'e, but 
surely it should hâve great weight in flxing itB meaning, if the lan- 
guage employed be deemed of doubtful import. I myself do not 
regard the language as at ail uncertain. It seeme to me unmistakably 
to impose upon the mortgagor company the obligation -to insure for 
the security of the bondholders upon demand by the trustée. 

Assuming the existence of a covenant or stipulation in the trust 
mortgage binding the mortgagor company to insure for the beneflt of 
the bondholders, I pass to the question whether the appellant company 
came under the opération of this provision of the mortgage. Before 
adverting to the terms of the deed from the receiver to Kann, and the 
deed from the latter to the appellant, some collatéral matters deserve 
notice. Kann was a stockhplder in and a director of the original 
plate-glass company, the mortgagor, and treasurer thereof. At the 
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time of his purchase he had knowledge of the termg of the trust mort- 
gage, and actual notice of the then existing insurance which the re> 
ceiver, acting under the order of court, had effected for the beneât of 
the bondholders. Kann organized the new plate-glass company, the 
appellant, to operate the works on the mortgaged premises, conveyed 
the property to it, and became its président. The mortgage trustée 
Ht once duly notifled flrst Kann, and then his new company, upon its 
organization, to insure for the security of the bondholders. The 
trustée likewise duly notifled the mortgagor company to insure. That 
the old company was insolvent and in the hands of a receiver, and 
that the mortgage trustée waa without funds, were facts known to 
Kann and his company, the appellant. The deed to Kann, in accord- 
ance with the tenus of the order of court under which it was made, 
distinctly set forth that the conveyance was made "subject" to the 
trust mortgage, and the deed from Kann to the appellant likewise 
set forth that the conveyance was made "subject" to the mortgage. 
The first article of the trust deed or mortgage provided thus: 

"Until default shall be made by the party of the flrst part In tbe payment 
of the principal or interest of the said bonds thereby secured, or some of 
them, or in the performance of some one or more of the covenants, stipula- 
tions, or agreements herein required by it to be lîept, performed, or done, the 
said party of the first part shall be suffered and permitted to possess, manage, 
operate, and enjoy the said hereinbefore mentloned and described plate-glass 
Works and premises, with the appartenances, and to take and use the incomes, 
rents, issues, and profits thereof, and to dispose of the same in any manner 
not inconsistent with thèse présents." 

And the second article makes provision for entry by the trustée and 
éviction of the mortgagor company upon default by it, continued for 
six months after demand by the trustée, "in the performance of any 
covenant, agreement, or stipulation" contained in the mortgage, and 
thereby "required to be kept and performed" by the mortgagor. 

Certainly the deed from the receiver conveyed to Kann no other 
or higher rights than those which were vested in the mortgagor com- 
pany itself. Kann and his grantee, the new company, stood in the 
shoes of the mortgagor company in respect to title and right of pos- 
session. The above-quoted part of the flrst article of the trust mort- 
gage, equally with the second article, bound the appellant company. 
Its possession of the property, and perception of the income, rents, 
issues, and profits, depended upon performance of the stipulation to 
insure for the beneflt of the bondholders. It could not rightfuUy re- 
main in the possession and enjoyment of the property without thus 
insuring, after the demand so to do made by the trustée. Therefore, 
having taken out insurance while thus in possession, and in the ex- 
clusive receipt of the income, rents, issues, and proflts of the property, 
equity will conclusively presmne that the insurance was taken out and 
held for the beneflt of the bondholders. To effectuate justice, equity 
hère will consider that as done which should hâve been done. Under 
the circumstances, the appellant company is not to be heard to say that 
the insurance was not for the security of the bondholders. 

In my judgment, the case of thèse bondholders — their claim to an 
équitable lien upon the insurance fund which stands for the destroyed 
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property — do^s mot at ail dépend npon the existence of a personal lia- 
bility on the part of the mortgagor company to pay the mortgage debt. 
Nor does their case necessarily rest upon the theory of the assumption 
of that debt by the appellant company. The coTenant or stipulation 
for insurance contained in the trust mortgage lies at the f oundation of 
the équitable lien hère asserted. If it be true that there is no personal 
liability for the debt on the part either of the mortgagor company oc 
its suceessor in the title, the appellant company, if the mortgaged 
property itself was the only security the bondholders had, thëir 
équitable right to the substituted insurance fund is only the clearer. 
Now, the conveyance of the property to the appellant company, as we 
hâve seen, was made expressly subject to the trust mortgage, and 
the appellant company accepted the çônvayance thus made, and under 
it took and maintained possession of the property. Then the trustée 
in due time and form required insurance to be effected for the benefit 
of the bondholders. The appellant company, with full knowledge of 
the facts, had voluntarjly taken the place of the insolvent mortgagor 
company. Under the spécial circumstances, the appellant company 
should be regarded, I think, as havlng assumed the obligation to in- 
sure as stipulated in the mortgage. 

But if a direct contractual liability to inenre is not thus to be im- 
plied, as against the appellant company, in favor of the trustée, still I 
am of opinion that the court below rightly held that the appellant 
company,; under the conveyance to it of the property subject to the 
mortgage, became bound to indemnify the mortgagor company against 
its liability npon the covenant or stipulation for insurance contained 
in the trust mortgage. Moore's Appeal, 88 Pa; St. 450 ; Blood y. 
Crew-Levick Co., 171 Pa. St. 326, 338, 33 Atl. 344. The Pennsylvania 
act of June 12, 1878 (P. L. 205), as thèse two cited cases show, bas no 
application hère. That act has no relation whatever to a covenant 
to insure. The purpose of the act was to relieve a vendee from an 
implied personal liability to pay the mortgage debt, arising from the 
"under and subject" clause. In Blood v. Crew-Levick Co., however, 
the suprême court of Pennsylvania distinctly held that the act of 
1878 does not touch the covenant of a vendee to indemnify his vendor, 
implied from the "under and subject" clause. The obligation rest- 
ing upon the appellant company to indemnify the mOrtgagor company 
against its covenant to insure is qnite .sufflcieht of itself to sustain the 
équitable jurisdiction exercised by the court below, and its decree in 
favor of the trustée. It is well setdèd that in a court of equity a mort- 
gagee may avail himself of a contractual right of the mortgagor 
against the purchaser of the mortgaged property. Keller v. Ashford, 
133 U. S. 610j 10 Sup. Gt. 494, 33 L. Ed. 667. Hère the trust mort- 
gage was the fonndation of the suit, Pending the suit the mortgaged 
property in great part was destroyed by fire. Then the supplemental 
bill was filed. Thus circuity of action was prevented. The fund aris- 
ing from thé insurance is in the hands of the court. It stande in the 
place of thé consumed property. The trustee's claim grows out of the 
trust mortgage, and is of an équitable nature. Ail the parties in inter- 
est were before the court. The équitable jurisdiction of the court 
with respect to the insurance fund, I think, is clear, without taking 
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into considération at ail the so-called "insurance bond" filed in tlie 
cause. 

The original bill was filed on July 8, 1896, after six months' default 
both in respect to interest and the stipulation to insure. The Penn 
Plate-Glass Company, the appellant, interposed défenses which even- 
tually proved to be entirely groundless. The trustée immediately 
upon the filing of the bill moved the court for the appointment of a 
receiver to take charge of the mortgaged property. ïhis motion the 
Penn Plate-Glass Company resisted. In order to secure the déniai of 
the motion, it procured and had flled in the cause a stipulation under 
seal, signed by W, L. Kann, the président of the company, and Em- 
anuel Wertheimer, a large stockholder, covenanting that in the 
event of a loss by flre of the mortgaged property there should be paid 
co the mortgage trustée, in trust for the holders of valid bonds, a sma 
equal to the amount of such bonds, "out of policiea of insurance exist- 
ing in favor of the Penn Plate-Glass Company : provided, that it shall 
hâve been flnally adjudicated that the Penn Plate-Glass Company, the 
présent owner of the said property, is bound or liable by anything con- 
tained in the said mortgage, or the terms of its purchase of the de- 
scribed mortgaged premises, to keep and maintain insurance for the 
beneflt of the holders of bonds secured by the said mortgage." This 
stipulation was filed in court on July 24, 1896. The order denying the 
motion for the appointment of a receiver was not filed until September 
7, 1896. It is true, it appears from the testimony that the judge had 
previously signifled to counsel his intention to deny the motion; but 
thereupon, in open court (Kann, the président of the Penn Plate-Glass 
Company, and the counsel of the company being présent), the counsel 
for the trustée called the attention of the com't to the matter of insur- 
ance. The following is the testimony of the counsel as to what oc- 
curred: 

"I said to the court that, in considering the motion for a receiver, it oc- 
curretl to me that the court had not considered the fact that this property 
was without insurance; that tliere was danger of flre; that my client was a 
trustée without funds, and that that was a matter that ought to be consid- 
ered; and that we were entitled to insurance. The other side denied that 
they were bound to insure under the terms of the mortgage. I insisted we 
should hâve insurance, they denying that we were entitled to insurance un- 
der the mortgage; and, under the circumstances, .Tudge Bufflngton said, 'I 
can't décide that question,' and intimated to them that, if they were bound to 
Insure, they ought to proteet us, and they denied they were bound to insure; 
and the paper signed by Mr. Kann and Mr. Wertheimer was given in pursu- 
ance of my demand for insurance, and filed in court, and is on file to-day." 

This testimony is unimpeached. Certain it is that the court for- 
bore final action upon the motion for a receiver until after the giving 
of this stipulation as to insurance. ISiow, it is true that the Penn 
Plate-Glass Company did not formally join in the exécution of this 
paper, but it procured and had it filed in court. This is averred in the 
Bupplemental bill, and is not denied in the answer. Beyond contesta- 
tion, this stipulation was given at the instance and in behalf of the 
Penn Plate-Glass Company, and for the purpose of preventing the ap- 
pointment of a receiver, and it had that efl'ect. In conséquence of 
giving this stipulation that company was enabled to retain possesàon 
of the mortgaged premises against the trustée, without right, as the 
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sibsequently taken proofs demonstrated. The fire of April 12, 1898, 
occurred while the trustée was thus wrongfully kept out of possession 
bythe appellant Company. 
In the course of his opinion the judge below said: 

"This Insurance was placed by a party to this lltlgatlon under stress af an 
application for the appolatment of a recelver, and a conséquent exclusion from 
possession." 

It is said that the judge fell into mistake as to the time the insur- 
ance was placed. I am not conviriced of this. The policies were be- 
fore him. We hâve beeh fumished with their dates. It is, however, 
certain that the observation of the judge just quoted is applicable in 
ail its ïorce to the so-called "insurance bond." That stipulation in 
respect to the insurance was given "under stress of an application for 
the àppointment of a recéiver," and to prevent the appellant com- 
pany's expulsion from possession. But the time when the policies were 
taken out — ^whether before or after the application for the àppoint- 
ment of a recéiver — is not a controlling matter. If, indeed. they were 
taken out before that application, this makes it rather the worse for 
the appellant company. For then it foUows that the fact was sup- 
pressed that each polîcy contained this clause, namely: 

"This property is subject to a bonded Indebtedness of $250,000, but it is dis- 
tlnctly understood and agreed that this insurance does not cover the Interest 
of the bondholders." 

The présence of that clause was not known to the court or to the 
mortgage trustée until after the loss by the flre. In respect to the 
insertion of this clause the judge below, in his opinion, speats thus: 

"It was an act inter alios acta. The trustée and the court had no knowl- 
edge of it. It was not done in pursuance of any agreement, and can in no 
way affect the légal and équitable status and rlghts of the parties before the 
court." 

This, I think, is a Sound conclusion. 

The insurance companies did not see fit to raise any question as to 
the measure of their liability. They hâve settled in fuU. The insur- 
ance, as taken, was not, in form or in effect, upon the equity of ré- 
demption. It was not upon thé interest of the Penn Plate-Œass Com- 
pany in the property, as intimated in the opinion of the majority of 
this court. The insurance was upon the glass works, namely, the 
buildings, machinery, apparatus, and other fixed improvements. The 
corpus of the property was the subject-matter of the insurance. The 
insurance companies hâve paid to the court's recéiver the total value 
of the destroyed property. The appellant company claims, not the 
value of its equity in the lest property, but the entire insurance fund, 
— the total value of the destroyed property. The court below de- 
cided against the claim, as inéquitable. I hold to the same view. 

How unconscionable the position of the appellant company is be- 
comes the more manifest when regard is had to the value of the im- 
provements which Kann and his vendee company, the appellant, put 
on the mortgaged property. The highest figures for ail their expend- 
itures, as given by Kann himself, are "about" $185,000 to |200,000. 
Now, if the larger of thèse amounts is correct, the reversing decree 
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hère will resuit in a great money spéculation for the appellant Com- 
pany at the expense of the innocent bondholders. But in fact Kann's 
testimony, when serutinized, discloses that the bulk of the alleged 
expenditures was in the purchase of additional ground (outside the 
mortgaged premises), and in the érection thereon of a water and a 
gas plant. It will be remembered that the price Kann paid to the 
receiver for the property was $37,000 only, and the alleged price paid 
by the appellant company to Kann for the property was only $83,- 
500. 

In concluding, I cannot do better than refer to the case of Miller 
V. Aldrich, 81 Mich. 408, 410, 419, cited by the court below. I pre- 
mise that there the agreement by Chapman, the mortgagor, to insure 
for the beneflt of the mortgagee was net even contained in the mort- 
gage, but was collatéral and oral; and whether Aldrich, the pur- 
chaser, had verbally promised, as alleged, to keep up insurance for 
the benefit of Miller, the mortgagee, was denied. Judge Cooley, in 
the course of his opinion, said: 

"Though Chapman may hâve had a légal right to surrender the policy he 
had taken out for Miller's protection, he had no équitable right to do so; and 
as Aldrich knew ail the facts, and tools his new policy on a wrongful surren- 
der of one which protected Miller, and for a sum which precluded Miller from 
Insuring on his own behalf, we think Miller must be held tO' hâve an équita- 
ble interest in the new policy to the extent of his lien, whether Aldrich did or 
did not expressly agrée with Chapman that such should be the case, as the 
latter says he did. The case is within the principle of Cromwell v. Insurance 
Co., 44 N. Y. 42, and it Is not Important whether Chapman had or had not 
legally bound himself to Miller to keep up insurance for his beneflt, when by 
virtue of the oral understanding he had actually effeeted such insurance." 

Chief Justice Graves, who delivered the principal opinion, said: 
"Chapman had bound himself to afiford Miller security supplementary to and 
connected with the mortgage. The mode agreed on had référence to the mort- 
gaged buildings, and was to be of a nature to keep the mortgaged property 
itself so far intact as a œeans of security as to perpetuate the safety of the 
mortgagee's interest in case the buildings should burn. Thls stipulation was 
in equlty a sort of adjunct to the mortgage, and was binding on Chapman 
and on ail others in his shoes with notice, When he sold to Aldrich he does 
not appear to hâve kept any insurable interest, or to hâve been in a situation 
to personally effect insurance to any amount; and Aldrich appears to hâve 
taken his place, and to hâve occupied a situation which required him to reeog- 
nize and respect the term of the agreement intended to fortify Miller's se- 
curity under the mortgage. Instead, however, of recognizing and respecting 
it, he joine-d in the transaction to set it aside, and to so place himself that, if 
the mortgaged property should burn, he might put the mortgage money, of 
whieh he had already received the beneflt, in his own pocket, and leave Miller 
a remediless loser to that amount. As before intimated, I think equlty will 
not sanction this, but will consider that the agreement between Chapman and 
Miller in regard to insurance was enforceable by the latter against the former, 
and that Aldrlch's position exposes him to a similar remedy in favor of Miller." 

The facts hère, I think, make a far stronger case in favor of the 
mortgagee than did the facts in Miller v. Aldrich. The principles 
there laid down commend themselves to my judgment. If applied 
hère, as I think they should be, they would lead to an aflSrmance of 
the decree of the court below 
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OTEST NAT. BANK OF HOUSTON v. EWINQ et al. (No. 911). SMlT^Î ▼, 
HOUSE et al. (No. 8l2). GÀL VESTON, H. & N. RY. GO. v. SAMB (No. 
900). ST. CHARLES OAR CO. v. SAME (No. 901). OORBBTT v. SAMB 
(NOu 902). 

(Carcult Court of Appeals, Flfth Clicult. May 30, 1900.) 

1. RilLBÔÂDS— FORECLOSURE OF. LiBNS— EfFBCT OIT DbCRBE. 

A Ifàlder of rallroad btMfls, who becomés aparty by Intervention to a 
suit agalnst the company in whlch recelvers hâve prevlously been ap- 
polnted, anâ by authorlty o( the court hâve Issued recelvers' certlficates, 
Is concluded by a subseauent decree whlch adjudges the valldlty of such 
çertlfleates as liens; ànd uàless he takeâ steps to revleiv such decree, by 
pétition for rèhearlng or appeal, he cannot contest the question on dls- 
tWbUtioh of the proceeds of the property after sale. . 
t. SAMB-^RBoœiVBBs' Cbbtificatbs— Prbfbhential Lieks. 

Where a rallroad was iincompleted at the tlme It passed Into the hands 
of rççelvers on the Insolvency of the eoinpany, and only partlally equip- 
ped,— lacklng terminal connections, bridges, right of way, and roliing 
stock, as well as ballastlng and other materials necessary for Its comple- 
tlon, maintenance, and safe opération,— it was proper for the court to au- 
thorlze the Issuance and sale of recelvers' certlficates to ralse money for 
Its completion and further equlpment aa vs^ell as to pay debts due for 
labor and operating expenses prevlously incurred, and to malie such cer- 
tlficates, as well as the ordinary and proper expenses of the recelvers in 
operating the road, In exoess.of Its eamings, liens on the property supe- 
rior to those of prlor mortgages. 
SL Bame— Mbohanics' Liens— Lâches in Assbkting. 

A contracter dolng work and furnishlng material for the construction of 
a rallroad. If entltled to a mechanic's lien therefor, must, to préserve and 
enforce such right, comply wlth the stâtutory requirements as to flling 
and recordlng the eontraçt or claim; and he is not relieved of such duty 
by the f act that he files hls claim In a court of equlty, whlch bas taken 
possession of the property by Its receivers, and that such claim is allowed 
as a valid Indebtedness of the oompanyjand, even if the court bas power 
' to relieve hlm from a compliance wlth the statute, It wlU not do so 
where no right to a statutory lien Is àsserted until after four years of 
lltigation. 

4. Saub — Priobitt ov Liens- Indbbtbdness for Original Construction. 

Indebtedness Incurred by a rallroad company to a contractor for labor 
and materials furnished in the work of original construction of its roadi 
prior to the time when the property passed into the hands of receivers 
Is not entltled to priority of lien in equlty over prior mortgages, or over 
Indebtedness incurred by the recelvers for operating expenses. 

5. SASIB — ESTOPPEL. 

A contractor, who at the tlme a rallroad passed into the hands of re- 
ceivers held a claim agalnst the company for original construction work, 
and who afterwards, under contracts vyith the recelvers, completed the 
work of construction, réeelvlng in payment receivers' certlficates issued 
under a décrétai order of the court maklng them flrst liens on the prop- 
erty, cannOt, after disposlng of such certlficates to others, attack thelr 
valldlty or right of priority in behalf of his original claim, and espeeially 
where during the course of the Utigation he had maintalned such validity 
and priority. 

6. Samb— RroHTS of PcRCHAspn at Poreclosdrb Sal^ — Acorued Taxes. 

A decree dlrectlng the ,sale of railroàd property In a f oreclosure suit, 
Bubject oniy to certain ehUmerated liens, which do iiot Include taxes, and 
free from the liens àsserted by any of the parties to the suit, and an or- 
der dlrectlng its conveyance pursuant to such sale, free "from ail clalms 
arising during said receivership or prier thereto," by implication exclude 
the taxes accruing during and prior to the receivership from the clalms 
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subject to which the property Is eold; and the purchaser Is entitled to 
insist upon the payment of such taxes from the eamings of the receirer- 
ship, or, in default of earnlngs, from the proceeds of the sale. Maxey, 
District Judge, dissenting. 
7. Same— Pbkpbkked Claims— Taxes. 

Taxes acerulng against the property of an insolvent raiiroad company 
constitute a preferred elaim, and are entitled to be paid in full, includ- 
ing interest, penalties, and eosts, before any other claims, exeept the 
judiclal costs. 

8 SAMB — RiGHTS OP PdECHASBB AT FOBECLOSUEB SaLB— ClAIMS FOR RiGHT 0» 

Wat. 

A purchaser of raiiroad property at foreclosure sale takes the same sub- 
ject to such defects of title as exist in référence to land occupied as rlght 
of way, in the absence of a provision to the oontrary in the decree, and 
cannot insist that claims for rlght of way used by the mortgagor Com- 
pany, but not paid for, shall be paid from the proceeds of the sale. 

9. Same — Indbbtedness Incubbed by Uecbivees — Pdechase dp Rollino 

Stock. 

Kailroad receivers purchased certain rolling stock under authority from 
the court, paying in i>art for the same, and executing a contract by whlch 
a lien was reserved to the seller for the unpaid purchase money. On de- 
fault the seller demanded possession of the property under the contract, 
whlch was refused; and the receivers eontinued to use the same for over 
three years, when the court entered a decree directing its sale for the pay- 
ment of the lien, and adjudging the deficiency remainlng unpaid, if any, 
to be a valid Indebtedness of the receivers, incurred in the opération of 
the road. Ileld, that such adjudication was conclusive upon ail parties to 
the litigation, and, in the absence of an appeal therefrom, entitled the 
seller to payment of the deficiency remainlng due after sale of the prop- 
erty on the same basis as other claims against the receivers for operating 
expansés. 

10. Same— Pkiority dp Claims against Fédéral Receivers — Law Qovebning. 

The classification and rlght to priority of payment of claims of employés 
in the immédiate service of raiiroad receivers api)ointed by a court of the 
United States are matters for the détermination of that court in accord- 
ance with the gênerai principles of equlty, unafEected by state laws regu- 
lating claims of employés and the distribution of funds in the hands of 
receivers of a state court. 

11. Same, 

Act Aug. 13, 188S, § 2 (25 Stat. 436), requiring receivers of fédéral courts 
to manage and operate the property in their possession in accordanee with 
the requirements of the laws of the state in which It is situated, and mak- 
ing their willful violation of such requirement a crimlnal offense, was not 
designed to Interfère with the constitutional jurisdiction of the courts of 
the United States in matters of équitable cognizanee, and does not requlre 
them to administer property in their hands in accordanee with state laws. 

12. Same— Priority betwbbî» Preferred Claims. 

Exeept in the matter of taxes, no priority should be given among the 
debts and claims, whether receivers' certificates or other debts, which are 
allowed préférence over the mortgage bonds of a raiiroad company, but 
ail should stand alike. 

Appeals from the Circuit Court of tke IJnited States for the Eastem 
District of Texas. 

Thèse five appeals are from the final decree of distribution made by the trial 
court in the main suit of Alonzo J. Tullock v. Galveston, Laporte & Houston 
Eailway Company. It appears from the lecord that the Galveston, Laporte & 
Houston Eailway Company is the successor of the Laporte, Houston & Northern 
Raiiroad Company, which was incorporated October 7, 1892, with authority to 
construct a raiiroad from the town of Laporte, Harris county, into the city of 
Houston, the distance being 22 miles. By an amendment of the charter, which 
beeame operative on August 10, 1893, the company was authorized to construct 
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,twft branch Unes,— ooe from thetoTOa of -Laporte to a point on the Sabine river, 
a lâlftance of about 150 miles, ajtâ the othieri from Laporte to and Into tlie city 
ot fitalve*t»Ji, a distance of about )3®iwlle8,By a further amendment, becom- 
Ing operative Pebrùary 23, 1895, authorlty to conatruct the road was restricted 
to the 22 miles above mentloned, and the brpnch Une to Gàlveston, making 
a continuons Une of railroad from Houston lo Galveston, a distance of about 
flfty-seven miles, with such additiônal Unes for terminal purposes at and in 
the cities of Galveston, I^aporte, and Houston, and at such other stations on 
the main Une as terminais mlght be necessary for the suceessful opération of 
such railroad, exclusive of terminais, jldings, and swltches; such railroad to 
be sltuated whoUy within the limits of Galveston and Harris coùnties. By an 
act of tbe législature passed opi January, 30, 1895, the name of the old Com- 
pany -çyàs changed to.that of Galveston, lii^pprte & Houston Railway Company, 
and tbè rlght was eonferred upon it tq Dj>j;çbase the property o(, or consoUdate 
with, the North Galveston, Houston & ÏLansas City Railroad Company and the 
Houston Belt & Magnolia Park Rallwàjr ^ Company. The original company, 
having entéred upon the work of construction, executed and dellvered, August 
1, 1894, to the Union Trust Company of New York, as trustée,, a deed of trust 
upon ail its property the» owned or to be thereaf ter acquired, to secure the 
payment çf'fionds to bé i$sued for côttstruetlon purposes. One hundred and 
fifty bonds, of $1,000 each, aggregatlMg $.l50,000, were executed by the com- 
pany and deliyéred to the trustée; and the same, after having been duly certi- 
fled and reglst^red, were léturiied toïhé railroad company. Of the 150 bonds 
thus retumédi 4Ô were retalned by ïhé !36Bipany, and the remalnder passed to 
other parties, îneludlng 63 clftimed by the First National Éank of Houston. 
On Aprll 1, 1895, the original company, the Galveston, LapOrte & Houston Rail- 
way Company, executed and delîveréa to the Continental Trust Company of 
the cltyof New York, as trustée, a Second môrtgage or déed of trust on the 
property of the Company then ownéd OT tb be thereaf ter acquired, to secure 
an issue of 850 bonds, of $1,000 each. The bonds were dellvered to the trustée, 
and were by It certifled, feglstéred, and returned to the company. Of the 
number returned, 150 were j:etained by the raUroad company, and the remaln- 
der >fere hypothecated with varions parties to secure Indebtédness of the com- 
pany. On JaSb^ry 7, 1896; about the time of the appointaient of receivers, the 
ttaek of the Gàfteston, liaporte & Houston Railway Company "extended from 
Brady iunctloh, ih Harris courity, abdut four miles south of the city of Hous- 
ton, to Virginia Point, ih Galveston couhty, a distance of forty-flve miles, and 
from the south or Galveston Island eûd of the Galveston Bay Bridge to the city 
of Galveston, a distance of four and one-half miles, with a branch from 
Laporte Junctlon to Daporte, three miles, and another branch from HefCron to 
îtorth Galveston, about three miles and seven-tenths, making a total traek of 
flfty-slx and two-tenths "riilles." As a credltor of thé Galveston, Laporte & 
Houston Kallway Company, Alonzo J. TuUock on Januai-y 7, 1896, eshibited 
his blU, by which he Sbught to hâve the property of the company placed In 
the hands of a recëiyèt; and oii the same day T. W. House and M. T. Jones 
Tibère appOlnted receivers, Who were dlrectèd^to take charge qf the property. 
On Januaiy 13, 1896, an application waa made by the receivers for authorlty 
to issue receivers' certlflcates to the amount of $250,000. The application hav- 
ing been referrèd to the master, he mad6;hls report on January 22d following. 
In his report hë'found that th© Galveston Bridge woUld requlre for its comple- 
tion $21,850.81; that other'brîdges requlred^ immédiate repalrlng; that cattle 
guaids should be constructed, and that It was necessary to ballast the road- 
bed; that roUIng stock was needed; that station houses, round houses, repalr 
ishops, and other hëcessary buildings should be erected; that the road should 
be fenced and terminal facillties acquired, and proper connections should be 
made with varions, roads entering the city of Houston; and that the accounts 
due employés at the company from September 1, 1805, to January 6, 1896, 
amôunted to $14,484.87. Ùpon the facts foùnd, the master recommended the 
issuance of récelyers' certlflcates to an amount not exceeding $800,000,' "for 
the purpose of completlng; operatlng, and preservlng the property." 

On January, 23, 1896, the court made the following order, authorlzing the 
receivers to ;î^S,ijie certifleàtes amounthig to $250,000: "On this 23d day of 
January, l89i6, at chambers, came on to be heard the report of Morgan M. 
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Jlann, master in ehancery, herein filed on the 22d day of January, 1896, on the 
pétition of T. W. House and M. T. Jones, receivers, filed herein on the 13th 
day of January, 1806, asUing for authority to borrow two hundred and flfty 
thousand dollars and to issue receivers' certiflcates therefor; and it appearlng 
to the court that the complainant and défendant and ail Intervening creditors 
were présent and represented by their attorneys, and no exceptions having 
been taken by any of them to the report of said master, and ail of the said 
parties having waivecl exception thereto, it is therefore considered by the court, 
and so ordered, adjudged, and decreed, that the master's report be, and the 
same is hereby, approved and conflrmed. It is further ordered, adjudged, and 
decreed by the court that T. W. House and M. T. Jones, receivers herein, be, 
and they are hereby, authorlzed to borrow the sum of two hundred and fifty 
thousand dollars, for which sum said receivers are empowered to issue receiv- 
ers' certifleates or debentures in such amounts as they may deem proper, not 
to exeeed said sum of two hundred and fifty thousand dollars; said certifi- 
cates or debentures to fall due on or before three years from and after their 
respective dates, and to bear interest at a rate not to exeeed eight per cent, 
per annum from date until pald, the interest to be payable at such times as 
the said receivers shall thinli best, and to be stated on the face of said certifl- 
cates. The receivers are further directed to sell said certiflcates or deben- 
tures at a sum not less than par, and to apply the proceeds of the sale thereof 
to the completion of said Galveston, Laporte & Houston Kailway, and ballast- 
lug the track of the same; to the purchase of additional roUing stock, ties, 
lumber, bridges, and any other materials necessary for the completion and 
the proper maintenance and safe opération of said road; to the construction 
and repair of such bridges, culverts, dépôts, and any other structures that the 
necesslties of the road or Its traflic, in tlieir judgment, may require; to the 
purchase, by condemnation or otherwise, of right of way where needed; to 
the payment of ail taxes upon property in the receiver's possession; to the 
payment of the amount due as shown by the pay roUs of said company from 
September 1, 18&5, to January 6, 18&6, amounting to fourteen thousand four 
hundred and eighty-four s^/ioo dollars; to the payment of the sum of four 
thousand eight hundred and seventy-nine i2/ig„ dollars due the Rogers Loco- 
motive Company, with interest thereon from December 11, 1895, until pald, 
at the rate of six per cent, per annum; to the payment of operating expenses 
and such other pm-poses as the court bas heretofore or may hereafter direct: 
provided that, if said receivers hâve to purchase said roUing stock wlth certifl- 
cates or their proceeds, they shall be llmlted in the purchase of box cars to ten 
in number. It Is further ordered that said certiflcates or debentures, when is- 
sued, shall become, and they are hereby declared to be, a first lien upon the 
roadbed, roUing stock, dépôts, and ail other property of said railway company 
of every character and description, wherever situated, Including net earnings 
after deductlng the expenses of this recelvership and the opération of the 
road; said lien to be prier and superior to ail other liens upon said property, 
of whatsoever nature." In obédience to tie order, certifleates were issued 
and disposed of to the amount of $245,279.54. 

On the 27th day of March, 1897, I,. J. Smith, who had previously Intervened 
In the suit pro Interesse suo, exhibited a bill, in the nature of an original bill, 
making défendants Alonzo J. Tullock, Galveston, Laporte & Houston Railway 
Company, Union Trust Company of New York, trustée. Continental Trust 
Company of the City of New York, trustée, and others not necessary to be 
named. This bill was filed by Smith, as the owner of certain liquidating cer- 
tiflcates and receivers' certifleates issued to him, on behalf of himself and oth- 
ers simllarly situated; and prayed. among other things, for the condemnation 
and sale of the railway property as a trust fund for équitable administration 
and distribution. On July 31, 1897, the Union Trust Company of New York filed 
its cross bill, seeking foreclosure in the usual manner, and making Smith and 
its co-defendants in Smith's bill parties défendant. The Continental Trust 
Company of the City of New York also filed Its cross bill, seeking foreelo.sure 
in the usual manner of the trust deed executed to it, and making parties dé- 
fendant the défendants named in the cross bill of the Union Trust Company 
of New York, and also the First National Bank of Houston, and others not 
necessary to be mentloned. Several of the parties (not, however, Including 
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Smith, the two trust companles, and Krst National Bank of Houston) were 
dismissèd frontt the suit. On February 25, 1898, a decree was, passed adjudg- 
ing amounte to t)é due varlous parties, ordering a sale of the property, and ex- 
tending the récelvershlp to the bill flled by Smith and the cross bills exhlbited 
by the two trust companles. In référence to the reeeivership certificates the 
decree contained the foUowing finding: "(14) That, to wlt, on the 23d day of 
January, 1896, this court, by an order entered after référence to and report 
of spécial master herein, authorized said receivers to borrow the sum of two 
hundred and flfty tbousand dollars ($250,000), and therefor to issue receivers' 
certificates or debentures (hereinafter called 'receivers' certificates') in such 
amounts as they might deem proper, to fall due on or before three years 
from and after their respective dates, and to bear Interest at a rate not to 
exceed eight per cent, per annum from date until pald,— the interest to be 
payable at such times as sald receivers should think best, and to be stated on 
the face thereof, and such certificates to be sold for a sum not less than par, 
and the proceeds thereof to be applied to certain enumerated purposes; and 
such certificates were, by said order declared to be a flrst lien, prier and supe- 
Tior to ail other liens, of whatsoever nature, upon the roadbed, rolllng stock, 
dépôts, and ail other property of sald railway company, of every character and 
description, wherever situated, Including net eamlngs, after deducting the ex- 
penses of the reeeivership herein and the opération of the road. (15) That said 
receivers hâve, pursuant to and by virtue of said authorizing order of, to wit, 
January 23, 1896, issued, negotiated,: sold, and dlsposed of receivers' certifi- 
cates of sundry dates, in the aggregate of the principal sum of two hundred 
forty-flve thousand flfty-three dollars and twenty-five cents ($245,053.25), which 
certificates recited said authorizing order, and declared upon their face, pur- 
suant to the terms of such order, that they were a first lien, paramount and 
supèrior to ail other liens, upon the property mentloned in said order, of what- 
soever nature; and sald certificates are now held by divers and numerous per- 
sons, and are unpald in whole or in part, either principal or interest." 

It was declared by the court, in a subséquent clause of the decree, that the 
receivers' certificates issued and disposed; of under the order of January 23, 
1896, were, "for the full amount of principal and interest thereof, a valid and 
subsistlng lien upon the railroad, rolllng stock, dépôts, and ail other property 
of sald railwày company, of every character and description, wherever situ 
ated." And the master was directedi by the decree to compute and ascertain 
the amotlût of Interest accraed and unpaidon the receivers' certificates, so far 
as they had been Issued and dlsposed of: Toùching the title to be acqulred 
by the purchaser of the property and the distribution of the proceeds of its 
sale, the decree contained the foUowing provisions: "(2) It is further ordered, 
adjudgëd, and decreed by the court that the purchaser or purchasers of the 
property herein and hereby ordered tobe sold shall, after the delivery of the 
same to them, hold, possees, and enjoy the sald premises and property, and ail 
the rlghts^ privilèges, immuhltles, and^franchlses appertainlng thereto, as fully 
and completely- as the said Galveston, Iiaporte & Houston Railway Company, 
the défendant herein, now hoMs or ehjoys, or at the time of the makhig of 
the aforesaid mortgage deeds of trust, or at any tinie before or since then, 
held or enjoyed, or Is or was entitled td hold or enjoy, the same, subject only 
to the liens, In respect to the portions of property enumerated, to the burden 
of which such sales were specially héréln directed to be made; and ail pei:- 
sons who are parties to this cause, or quasi parties, by Intervening pétitions or 
otherwise, and ail persons clalming under said railway company since the exé- 
cution of the aforesald mbrtgage deeds of trust, are hereby forever barred and 
foreclosed of allrlght, tltlej Interest, estate, clalm, demand, or equity of ré- 
demption of, in; or to any dï the property herein directed to be sold, when sold, 
except as herein otherwiée specially provided; and aUliens, mortgages, équi- 
table charges, claims, or deinands of every nature and description held, owned, 
or asserted herein by any of such parties or quasi parties to this cause shall 
be transferred to the proceeds of the sale herein directed to be made, with 
like but no greater effect than the same appertained to the property Itselt, and 
subject to future détermination by the court, except as herein otherwise spe- 
cially provided. (3) And it Is further ordered, adjudged, and decreed, that the 
entlre fund to arlse from the sale of the property herein directed to be sold 
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shall be appited as foUows: First. To the payment of the eosts of this cause, 
and of ail proper expenses attendant upon sald sale or sales, including the 
compensation of the master commissioner maklng the same; and to the pay- 
ment of ail proper charges, compensations, allowances, and disbursements of 
the receivers herein, and their counsel and solicitors, respectively; and to the 
payment of such other proper allowances, compensation, and disbursements to 
parties or their counsel as may be direeted to be paid by the order of this 
court,— ail of such payments to be flxed and allowed by this court or a judge 
thereof. Second. The remainder of said fund shall be paid into the registry 
of this court to the crédit of this cause, subject to the further directions of 
this court; and the court hereby reserves ail questions as to the classification, 
ranii, and priority of ail liens, équitable charges, or other demands, except as 
herein adjudicated, heid, owDed, or claimed by any of the parties or quasi par- 
ties to this cause, as well as ail questions relating to the distribution of such 
fund among such parties, as well as ail questions of marshaling securities, as 
germane to the matter of distribution; and, to the end of adjusting ail such 
matters on further hearing, the court retains for such purpose the bills and 
other pleadings herein." 

Under the first advertisement of the property by the master commissioner, 
there being no bid of the upset priée of $500,000 flxed by the court, the sale 
was postponed. The upset price was removed by order of the court, and the 
property exposed again for sale. At this sale Holt bid the sum of $400,000, 
but, upon objection to confirmation by Smith and the Beaiunont Lumber Com- 
pany, the court refused to conflrm the sale. Another sale was ordered, and 
the property was purchased by Smith, as the agent of the Galveston, Houston 
& Northern Railway Company, on October 4, 1898, for the sum of $425,000. 
Smith's bid was assigned to Charles S. Broadhead, at whose instance the mas- 
ter commissioner, being thereunto duly authorized, conveyed the property to 
the said Galveston, Houston & Northern Railway Company. On November 
18, 1899, the date of the final decree of distribution, there remained of the pro- 
ceeds arising from the sale in the registry of the court, to be distributed 
among the various claimants, the sum of $380,160.46. The claims entitled to 
be paid out of the fund in court were designated as class A and class B. The 
former, which consisted of court costs, fées of attorneys, master and master 
commissioner's fées, traflic balances accrulng during the recelvership, and two 
right of way claims, were given priority and direeted to be paid in full. Class B 
embraced receivers' certifleates, labor claims, amounts due for rolling stocli, 
claims arising out of judgments, claims for live stock killed, and "audited 
vouchers for debts accruing during the receivership and against the recelver- 
shlp." The remainder of the fund, after paying the claims of class A, being 
insufficient to pay in full the claims of class B, the decree direeted that they 
should share equally and be paid pro rata. The decree expressly disallowed 
interest on any of the claims of class B, and it was admitted by counsel on the 
argument that the claimants in that class would receive only about 771^ per 
centum of the principal of their indebtedness. The following approximately 
correct statement shows the aggregate of claims represented by class A and 
class B, and the amount in the registry of the court; 

Fund in court $380,160 46 

Claims in class A 49,000 00 

Amount applicable to class B 331,160 46 

Claims in class B 421,000 00 

Bxcess of claims over îxmâ $ 89,839 54 

The receivers' certifleates bore interest at the rate of 8 per 
cent, per annum from the date of issuance. They were ail 
issued, except one for $226.29, prier to June 8, 1897. If in- 
terest be added for only two years, It would amount, ap- 
proximately, to 40,000 00 

Total excess of claims over fund $129,839 54 

The above figures, while not strictly aceurate, are sufficiently so for our pur- 
pose. 
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In the varions reports of the receivers, beginnlng Oetober 19, 1896, and end- 
ing Oetober 14, 1899, the receivers'Mœrtifleates were reported, as they were 
issuçdj as a liabllity agalnst the property^ Theholders of the outstanding flrst 
and second mortgage bonds and Smith were adjudged to bave liens upon the 
prOperty of the rallway company, but subordinate and subject to the liens of 
the daimants named In class A and elass B. And it was further adjudged 
that, owingto the Insufflclency of funds to discharge the claims of those two 
classes, no provision could be made for the payment of the demanda held by 
Smith and the bondholders. 

The foregolng statement applies generally to the five appeals. Eeference 
will uow be made to such parts of the record as are deemed applicable to each 
appeal separately eonsldered: 

(1) First National Bank of Houston v. Presley K. Ewlng et al. 

The appellant on May 17, 1897, as the holder of 63 bonds, of $1,000 each, 
Issued by the Laporte, Houston & Northern Eallway Company, Intervened in 
the suit pro interesse suo, seeking to establish Its clalm is a first lien on the 
property of the railway company. The pétition prayed for an order direct- 
Ing the payment of the clalm out of the proceeds of the sale of the property. 
In préférence to ail other claims not entltled; to priority over Its elaim. The 
63 bonds had been deposlted wlth the appellant by J. Waldo on January 31, 
1895, as collatéral to seeure the payment of a debt due by Waldo to it of 
$25,000. On November 3, 1897, the bonds, under the power conferred by the 
hypotheeatlon clause of the note, were sold at auction, and bought by the ap- 
pellant. On November 17, 1899, an order was passed that the appellant should 
be entltled to recelve, out of any moneys applicable to the payment of bonds 
Issued by the Laporte, Houston & Northern Rallway Company, only so much 
money as would equal, pay off, and discharge the sum of $25,000, with inter- 
est at 8 per cent, per annum from August 31, 1895. Referring to the 150 
bonds Issued under the mortgage by the railway company to the Union Trust 
Company of New York, the decree contained the foUowlng provision touch- 
Ing those held by the appellant: "That 63 of sald bonds are held by the First 
National Bank of Houston, upon whlch sald bank is entltled, In pursuance of 
the decree of court entered on Intervention No. 50 on the 17th day of Novem- 
ber, 1899, to the sum,,of $25,000, wlth Interest thereon at the rate of 8 per 
centum peir annum froln August 1, 1895, out of any amount whlch may accrue 
upon sald bonds." And It was further ordered: "That the sald bonds were a 
lien upûn the property In the hands of the receivers, subject only to a lien 
and rlght of priority of payment of the claims adjudged In the precedlng para- 
graphs of thls decree; but the sald property havlng been sold, and there being 
no funds or proceeds thereof in the reglstry of the court applicable to the pay- 
ment of said bonds, or the payment of any part thereof, no provision Is made 
hereln for their payment, or any part thereof." From thls decree the appel- 
lant has appeailed to this court. 

(2) L. J. Smith V. T. W. House et al. 

Thls appellant Intervened In the original suit on January 22, 1896. As a 
contractor, he constructed a large part of the rallway, and claimed to hâve 
furnlshed materlal whlch had been used In its construction. He stated the 
amoimt due hlm to be $61,241.21, with interest, and asserted an équitable 
lien to seeure its payment. He also sought to hâve receivers' eertiflcates is- 
sued for the amount due. On January 27th foUowing, he presented the fol- 
lowlng application, asklng for an order authorizlng the Issuance to him of eon- 
ditional eertiflcates to the amount of Indebtedness due him: "And he now 
represents and states to thls honorable court: That It Is oonceded and admit- 
ted by the rallway company and ail other persons that are now parties to the 
record that the sum above stated Is actually due to your appllcant. That your 
appllcant has recelved very llttle money upon work done by him for said 
company, and has had to seeure for hlmself certain financlal backlng and 
crédit in order to complète said contract and do said work for the rallway 
company; and, whlle he does not désire thls court at this time toi pass upon 
the question of his preferential rights or prlorities agalnst any person, yet, 
Inasmuch as It wlU be a long space of time before such last-mentioned rights 



FIRST NAT. BANK V. EWING. 175 

can and will be determined by the court, and your appUcant will be seriously 
embarrassed, for the reason tbat bis claim against said company is yet In 
the nature only oî an open account, he therefore prays thls honorable court, 
the receivers and ail other interested parties being wiUing, that an order may 
be made upon the receivers to Issue to this applicant receivers' certifleates, 
to be known as 'conditional certifleates,' vchieh shall simply certify that there 
is due your applicant the sum above stated, by the said railway company, sub- 
ject, however, to the subséquent order and judgment of the court as to the 
question of preferential rights, priorities, classification for payment, or dé- 
duction, as the case may be, for the want of sufflcient pro rata funds, and sub- 
ject to be affected by any order the court may hereafter make pertaining to 
the eiïect and force of said certifleates, so that said certifleates may be prac- 
tically nothing more than an acknovpledgment that the amount of your appll- 
cant's daim bas been Ilquidated as to amount, and so that yoiir applicant may 
be able to use said certifleates in the market or elsewhere In a financial way; 
said certifleates to bear upon their face, and bave Inserted In them and each 
and ail of them, the substance of the above-mentioned qualifications. And he 
prays that said certifleates, to the extent of the said total sum due your ap- 
plicant, may be issued in dénominations of one thousand dollars each, except 
one 'for the odd number of dollars to be issued for such amount as even thou- 
sand dollars dénomination leaves over, and that said certifleates be payable on 
or before three years from their dates, with Interest at the rate of six per 
cent; that being the Interest rate that your applicant's account now draws." 

On the same day the application was favorably considered, and the order 
authorizing the issuance of certifleates to the appellant provided as follows: 
"And whereas, the United States circuit court did on the 28d day of January, 
1896, make an order permitting and directing the undersigned receivers to is- 
sue certifleates to said L. J. Smith for said sum, divided into sixty-one certifl- 
eates of one thousand dollars each, and one for two hundred and forty-one 
dollars and twenty-one cents, -whlch certifleates were to be issued upon the con- 
dition, to be inserted in the body thereof, that the certifleates so Issued should 
be taken and accepted as an évidence of the fact that each respective certifl- 
cate represented an amount aetually due and unpaid said L. J. Smith from the 
railway company, but subject to the preferential rights, priority of payment, 
and classifleation thereof as to the payment of the same, and as to the amount 
or final dividend to be pald thereon from the proceeds of the sale of property, 
having due regard to the rights of ail other creditors as may hereafter be de- 
termined, and that the certifleates should be conclusive only so far as the 
amount of the demand of said Smith against the railway company Is con- 
cerned, and that said certifleates should be due and payable on or before three 
years from their respective dates, and draw six per cent. Interest." 

The application made by the receivers for the Issuance of certifleates be- 
ing before the court, Smith and others on January 27, 1896, executed the fol- 
lowing waiver: "Now come the complainant and défendant and ail interven- 
ing creditors in the above-entitled cause, and walve exceptions to the report 
of Morgan M, Mann, master in chancery, herein flled on the 22d day of Jan- 
uary, 1896, on the pétition of T. W. House and M. T. Jones, receivers, flled 
herein on the 13th day of January, 1896, asking for authority to issue receiv- 
ers' certifleates, and agrée that the court may hear and act upon said report 
at once, and make Its decree relative thereto." 

After the appointment of receivers the appellant made a contract with 
them to ballast the roadbed, and on January 27th he presented an applica- 
tion praying for confirmation of the same. An order was duly entered con- 
flrming the contract, and the receivers were directed (employlng the language 
of the order) to issue and deliver to the appellant certifleates "out of and from 
the gênerai issue of receivers' certifleates heretofore ordered by this court in 
payment oif the amount due him upon sbell ballasting up to the time the re- 
ceivers were appointed, so donc under said contract with the railway com- 
pany, as well, also, receivers' certifleates from said gênerai issue for the work 
to be done, and as done, under the said new contract for the completion of 
said work with the receivers." On the 12th day of November, 1897, the appel- 
lant flled a pétition alleging that he was the owner of receivers' certifleates 
of the par value of $4,200, and of other valid claims against the railway com- 
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pant amountlng to $68,000. In thls pétition he sought a sale of ail the prop- 
erty of the Company, and pràyèd that "the proceeds of such sale, after deduct- 
in^ therefrom just allowances for ail dlsbursements and expenSéS of sale, in- 
cludlng reasonable attomey's fëes Incurred by pétltioner In thls behalf, be ap- 
plled to the payment of sald certlflcates and reeelvership charges, and that the 
overplus, If âhy, be apportloned by the court among the credltors and claim- 
ants of sald défendant rallway company as thelr rights, equlties, and priorities 
may be hereafter determlned by the court." 

The original deeree of February 25, 1898, contained tbe followlng findlng as 
to the clalm of the appellant: "(11) That at the time of the appolntment of 
the recelvers hereln sald rallway company was justly Indebted to L. J. Smith, 
complalnant, for labor and material performed and «upplied by hlm in eon- 
structloo work on sald rallroad. In the sum of sixty-one thousand two hun- 
dred and forty-one dollars aûd twenty-one cents ($61,241.21), which sum of 
money Is due and stlU unpald In whole or in part, though frequently de- 
manded. (12) That after the appolntment of the receivers hereln, to wit, on 
January 23, 1896, for purpose Of Judlclal ascertalnment and liquidation, condi- 
tlonal certlflcates (hereinafter càlled 'llquidatlng certlflcates') were iasued and 
delivered to said Smith by the receivers hereln for the full amount of the in- 
debtedness méntloned in the héxt preceding paragraph, bearing Interest at six 
per cent. (6%) per annum from the date of thelr Issue, to wlt, January 23, 1896, 
which llquidatlng certlflcates Wére Issued purstiant to an order of the court, 
duly made hereln, authorlzing their issue, but reservlng ail questions of rank 
and prlority, etc.. In respect thereof." 

The Union Trust Company of New Yorlj having on February 10, 1898, flled 
its pétition by whleh it was sought to set aside the previous order of the court 
authorlzing the Issuance of receivers' certlflcates, the appellant on Aprll 16th 
following answered the pétition of the trust company, and, anlong other aver- 
ments, he made the followlng; "Thls respondent further says that, in référ- 
ence to the said certlflcates, the real facts are that when the same were au- 
thorized a comparât! vely small portion of said rallroad was uncompleted. In 
order to the opération of a contlnuous Une, as authorlzed by sald rallway com- 
pany's charter, between sald clties of Galveston and Houston; that it then 
appeared hlghly advantageous to ail parties concemed in interest. In order to 
the proper management and préservation of said rallroad property, that such 
unfinished portion of sald rallroad should be speedily completed, and the other 
exi)enditurés directed by said authorlzing order made; that default had al- 
ready oceurred, many months prtviously, in payment of Interest on the mort- 
gage of pétltioner, under the provisions of which pétltioner had become enti- 
tled to taliO possession of said rallroad and operate the same for Its beneflt, 
but had failed and neglected so to do; that. In order to the préservation of the 
charter rights of sald rallway company, it was hlghly important and necessary 
to make said expendlture, to prevent a possible forfelture of the valuable fran- 
chise secured to it; of ownlng and operating a contlnuous Une of railroad be- 
tween said cltlés of Galveston and Houston; that ail the fonds realized from 
sald receivers' certlflcates were faithfully expended in and applled to the prés- 
ervation and management of sald rallroad property, whereby the good wlU 
and integrity of the enterprise were maintained, which was indispensable, 
and the Interests and accomniodation of travel and trafic subserved, and the 
charter rights, franchises, and property of sàld rallway company protected; 
that ail and singular the acts and doings in the premises now complalned of 
were at the time of thelr occurrence fully known to the mortgage bondhold- 
ers represented by petltlonet, who acquiesced at the time In what was being 
donc, and had ample opportunlty to appear and object, had they seen flt to 
do so, but willfully remalned Inert and inaçtive, speculatlng upon chances, 
and lylng idly ty, seeing the receivers and the court dealing with the property 
In the manner now complalned of, wlthout evên protesting or dlsclalmlng in- 
terest In the reeelvership; and they now, nevertheless, assert in the cross bill, 
through the pCtltloner, that the property acquired by the receivers through 
such expendlture, which is of great value, is subject to the lien of sald mort- 
gage, and they clalm, through foreclosure thereof, the proceeds of that prop- 
erty, wlthOut paying the debts incurred In its acquisition and necessary 
préservation, ail which acts and doings are cOntrary to equlty and good con- 
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sdenee, and operate, as this respondent submits, an estoppel upon the peti- 
tioner In this behalf." 

In an application flled by the appellant on the 8th day of November, 1898, 
for counsel fées, referring to his answer to the pétition of the Unioa Trust 
Company of New York, which contested the validity of the reeeivers' certifi- 
cates, he allèges that in order to protect the security of said .certifieates he 
gave, through his counsel, the matter of priorlty a careful investigation upon 
the law and facts, and flled a lengthy response to said contest, Involving 
much labor and reseaich. On October 16, 1899, the master made the foUow- 
Ing report upon the pétition of the Union Trust Company to set aside the re- 
eeivers' certifieates, and the order of court authorizing thelr issuance: "The 
undfersigned, to whom by the order of March 24, 1899, was ref erred the matter 
of the pétitions of the Union Trust Company of New York and the Continental 
Trust Company of New York, attacking the priority of the lien of the reeeiv- 
ers' certifieates, or other reeeivers' indebtedness herein, over the mortgage in- 
debtedness represented by them, respectively, begs leave to report: That on 
January 7, 1896, when the reeeivers appointed by this honorable court took 
charge of the properties of the Galvestou, Laporte & Houston Kailway Com- 
pany, its track extended from Brady Junction, in Harris coimty, about four 
miles south Of the city of Houston, to Virginia Point, in Galveston county, a 
distance of 45 miles, and from the south or Galveston Island end of the Gal- 
veston Bay Bridge to the city of Galveston, a distance of iyk miles, with a 
branch from Laporte Junction to Laporte, 3 miles, and another branch from 
Heffron to North Galveston, about S'/io miles, making a total trackage of 
56 2/io miles; that Its trains were operated from Virginia Point to the city 
of Houston, ninning into Houston from Brady Junction over the tracks of the 
Magnolia Park Railway Company; that its only railroad connections were 
at Virginia Point, Texas City Junction, and Houston, making connection afc 
the latter place over the tracks of the Magnolia Park Railroad Company; 
that the only Unes with which it connected were those of the Galveston, 
Houston & Henderson Railroad Company and the ■Gulf , Colorado & Santa Pé 
Railway Company, competltors for business between Galveston and Houston, 
from whom no through freight could be expected; that the local business 
along the Une of the Galveston, Laporte & Houston Railway Company was 
so small that it amounted to practically nothing; that the tracks of the 
Magnolia Park Railway Company were in bad condition; that It had no terminais 
in Houston, afforded no means of turning trains, and had no yard or place in 
which to mak:e np trains; that the roadbed of the Galveston, Laporte & 
Houston Railway Company requlred ballasting, not only for the proper opéra- 
tion of trains, but to keep it (the ties and steel) from détérioration; that the 
bridges along its Une need repairing, and fences and cattle guards had to be 
constructed to allow trains to be moved with speed and safety; that the Gal- 
veston Bay Bridge was not completed, and completion was necessary to its 
préservation; that, to compete with the Galveston, Houston & Henderson and 
Gulf, Colorado & Santa Fé Railway Companies, it was necessary to put the 
roadbed, bridges, tracks, etc., in proper condition; that, to put the road In a 
position to get any business whatever, it was necessary to connect with those 
railroads runnlng Into Houston north of Buffalo Bayou, to wit, the Texas & 
New Orléans, Galveston, Harrisburg «& San Antonio, Houston & Texas Cen- 
tral, and Houston East & West, none of which had tracks running from 
Houston to Galveston, and to connect with the manufacturing industries of 
Houston, ail of which, save one, were sltuated on the said north side of Buf- 
falo Bayou, to complète the bridge across Galveston Bay, and to connect at 
Galveston with the tracks of the Galveston Wharf Company; that the Gal- 
veston, Laporte & Houston Railway Company, when it went into the hands 
of the reeeivers, was practically wlthout roUing stock, owning but 10 flat cars, 
5 box cars, 2 passenger coaches, and 1 combination passenger and baggage 
car, ail of which were old and In bad condition; It had two englues, one in 
fair condition, the other much worn, though the reeeivers took possession, 
also, of two Rogers locomotives and tenders. Nos. 3 and 4, the title to which 
was still in the Rogers Locomotive Company; that on January 13, 1896, the 
reeeivers flled in this cause an application for authority to issue reeeivers' cer- 
tifieates In order to put the railroad in such condition that it could be safelv 
103 F.-12 
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opeTated,'and;cotiia compete for business -wlth the other Uaes of rtfUroad ran- 
nlng from Houston to Galveston; attachlng to their application an exhlblt set-, 
ting fortbln détail what was needed to effect thls, and Its approxiojiate cost; 
tàat' lÉaid application came on to be heard before the master on January 20, 
1896, and he, after hearing tbe évidence, reported that the sum of $299,734.34; 
was uecessary to complète, operate, ànd préserve the property of thls rall-way 
company, and that thls report of the master was conflrmed by thls honorable 
court on January 23, 1896; that thereupon the recelvers, In accordance wlth 
the authorlty granted them by thls honorable court, proceeded to Issue thelr 
eertlflcates for the purposes set out In thelr sald application; that they Issued 
certlflcates for the total sum of $245,279.54, of which $75,565.12 were Issued 
for cash; $8,252.98 to L. J. Smith for work on the Galveston Bay Bridge; 
$50,513.98 to h. J. Smith for ballasting the roadbed; $13,746.30 to pay the 
employés Of the old company, as was provided in the court's order; $8,471.51 
to L. j. Smith for gênerai construction work; $29,870 for the BufEalo Bayou 
Bridge; $14,307.17 for fencing; $2,226.90 to the Galveston & Western Eallway 
Company for rails; $9,934.41 for gênerai bridge work; $13,485,74 to the M. T. 
Jones iJumber Cîompany for lumber, tlmber, and tles; $18,491.83 to M. T. 
Jones and $1,124.66 to T. W. Ford for shell for ballast; and $177.75 for a pile 
driver. The recelvers paid M. T. Jones for 114,183 cuble yards of shell, at the 
rate of 8^4 cents per cublc yard. They pald T. W. Ford 15 cents a cubic yard 
for hls shell. The différence In price was due to the différence in the quality 
of the shellj the accessibillty of the plt, the amount of labor requlred to get 
the material out and load It on the cars, and the gênerai denjand for the ma- 
terial. I belle ve, from the évidence; and I so flnd, that the priées paid for 
labor and material, to cover which the above certlflcates were Issued, were 
just and reasonable, and the best the recelvers could get, under the circum- 
stances, and partlcularly In that of havlng to pay, for thew In certificates, and 
not In cash. Whlle the resuit shows that the road under the receivershlp was 
operated àt a heavy loss, even after its extension and eompletlon, yet 95 per 
cent, of the business done by It was derlved from thoee rallroads and manu- 
f acturing Industries on the north sldê of BufCalo Bayou, In Houston, wlth 
whleh the*e could bave been no connection, and consequently there could hâve 
been no opportunlty to get business, imless the extension across Buffalo 
Bayou had been made." To this report the appellant flled exceptions, which, 
it appears, were not acted upon by the court. 

In the final decree of distribution, dass A and class B and the bondholders 
were awarded prlority ovèr the clalm of the appellant. As to bis daim, the 
decree contalned the followlng clause: "That L. J. Smith is entitled to re- 
cover of thè défendant the Galveston, La Porte & Houston Eallway Company 
the sum of $61,241.21, wlth interest thereon at the rate of 6 per cent, per 
annum from January 23, 1896, subject to the liens and right of priorjty of 
payment of -ail the clalms adjudged In the preceding paragraphs hereof, and 
had a lien upon the property in the hands of the recelvers herein; but sald 
property baviug been sold, and there being no proceeds thereof in the regis- 
try of the ooiurt applicable to the payment of his said claim, no provision is 
herein made ifor the payment of the same, or any part thereof." From the 
decree thus rendered, Smith bas appealed. 

(3) Galveston, Houston & Jî^orthem Railway Company v. T. W. House 

.,'.,', et al. . , . ^, ■ 

After the asslgnment by Smith of his bid for the rallway property to 
Broadhead, the latter, on March 29, 1899, by pétition, prayed an order of 
confirmation' Of the salé, and for the exécution by the master commissioner 
of a deedito hlm, or as he mlgbt direct. The pétition contalned the further 
prayer that Brdadhead or his asslgns mlgbt be held, adjudged, and decreed 
to l» the owner of the property conveyed, "free from the claims of ail 
parties anâ taterveners bereln," and for ail such other and further orders 
and relief as to the court should seem Just and équitable. In obédience to 
the prayer of: the pétition, an order was passed authorlzing the master com- 
missibner to exécute to Broadhead, or to whomsoever he might direct, a 
deed to the rallway property; the concludlng paragraph of the order being 
in the foîlowing words: "And It is further ordered that the recelvers herein 
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do, upon the exécution oî said spécial master commissioner's deed, deliver 
upon demand of sald Charles S. Broadhead, or to his order or assigns, the 
said railroad and properties pertaining thereto, and ail and singular the 
properties in his hands as such receiver, and that said Charles S. Broadhead 
and his assigns shall taiie, hâve, hold, possess, and enjoy the same free from 
ail and singular the claims of the parties complainants, défendants, and 
interveners herein, as and according to the provisions of the decree and orders 
of the court in this cause, and from ail elaims arising during said reeeiver- 
ship or prier thereto." In compliance wlth that order, as previously stated, 
a eonveyance was made by the master eommissioner to the appellant. On 
June Ist following, the connty attorney of Galveston county filed a pétition 
in intervention on behalf of the state of Texas and Galveston county, pray- 
ing an order directing the receivers to pay the taxes due the state and county, 
which was, in the final order of distribution, dismissed vrithout préjudice 
"to any right they may hâve, if any they do hâve, to enforce a lien for their 
taxes against the property in the hands of the Galveston, Houston & 
Northern Eailway." On June 12, 1899, the appellant filed a pétition in which 
it was sought to bave the taxes due the state and the counties of Galveston 
and Harris, and certain right of way claims, paid out of the proeeeds of the 
sale o£ the railway property. The pétition having been referred to the 
master, he reported the total amount of taxes due, including principal, 
interest, penalty, and costs, for the years 1805, 1896, 1897, and 1898, to be 
$14,009.79. He also reported upon the matter of the right of way, including 
in his report a list which showed the spécifie portions of the right of way 
to which title had not been acquired, and the amounts necessary for its 
acquisition. Upon considération of th"e pétition and report of the master, the 
court ordered the payment of right of way claims to the extent of §1,900, but 
in other respects denied the relief prayed, in the following language: "Save 
and except the foregoing provisions of this paragraph, the pétition of the 
Galveston, Houston & Northern Railway Company, asking this court to malie 
provision for the payment of taxes on the property heretofore in the hands 
of the receiver, and now owned by the Galveston, Houston & Northern 
Kailway Company, and to make provision for the procurement of right of 
way for the said Galveston, Houston & Northern Bailway Company in such 
cases, where the right of way was not owned by the défendant railway 
Company at the date of the decree of sale, be, and the same is hereby, denied, 
and the said intervention or pétition be, and the same is hereby, dismissed." 
From the decree dlsmissing the intervention this appeal has been taken. 

(4) St. Charles Car Company v. T. W. House et al. 

Under the order of the court the receivers procured from the appellant cer- 
tain passenger coaches, and baggage, express, eoal, and box cars, for which 
they executed two notes, bearing date January 24, 1896, for $22,066.66 each, 
payable respectively in one and two years after date. The notes provlded for 
interest at the rate of 7 per cent, per annum from date imtil paid, and at the 
rate of 10 per cent per annum after maturity. In the original decree of Feb- 
ruary 25, 1898, It was foimd that, of ttie rolUng stock belonging to the défend- 
ant Galveston, Laporte & Houston Railway Company, the following portion, 
among others, was subjeet to purehase-money liens upon contraets of condi- 
tional sale, to wit: "Six passenger coaches, three combination coaches, two 
caboose cars, fifty box cars, and flfty eoal cars, purchased by said receivers 
from St. Charles Car Company, subjeet to a lien for $44,133.32, as it exlsted 
on July 24, 1897, with interest aa per contraet, accrued and to accrue." The 
decree ordered the sale of ail the property of the railway Company, of every 
nature and description, whether included In the mortgages or not, but the 
sale was to be made subjeet to the purchase-money lien held by the appellant 
on the roUing stock. Smith, the purchaser, declined to take and pay for the 
roUing stock, subjeet to which the sale was made, and the appellant presented 
its pétition praying for an order authorizing the master eommissioner to sell 
the rolling stock and apply the proeeeds to the payment of its debt The or- 
der made upon the pétition, after reciting, among other thlngs, that it was 
adjudged by the final decree of February 25, 1898, that the receivers of the 
property and effects of the défendant railway Company were justly indebted 
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to the appellant In the sum of ?44,183.32, for the purchase money of the roll- 
ing stock aJready mentloned, dlrectéfl a sale thereof In payment of the same. 
A sale was duly made under the order, and the rolUng stock was purchased 
by the appellant at the sum of $30,500. Of this amount, $600 was paid to 
the master commlssloner, as commissions and costs, and the remalnder, 
$29,900, was credlted upon the claim of the appellant. Upon the pétition of 
Intervention flled by the appellant the master, to whom it was referred, made 
the foUowing report: "After hearln^ the évidence, I find as foUows: First. 
That the recelvers on January 2A, i896. In conformity wlth the order of this 
court, entered into a contract wlth Intèrveners for the lease and purchase of 
the cars mentioned In intervener's pétition, for the sum of $66,200, of whlch 
amount they paid $22,066.66 In cash, and executed their two promissory 
notes, eaeh for the sum of $22,066.66, due respectively one and two years from 
date, wlth Interest at 7 per cent. ' pér annum from date, payable seml-an- 
nually. Thèse notes bore interest after maturity at the rate of 10 per cent, 
per annum, and copies of the contract and notes are attached to the inter- 
vener's pétition. Second. That said two promissory notes were not paid in 
accordance with the terms of the contract of January 2è, 1896. Third. That 
the intervener, tbrough its attorney, Eleneious Smith, about the 12th day of 
May, 1807, demanded of thèse intèrveners the payment of the money or the 
return of the cars, as provided in the contract. The receivers were not able 
to comply wlth either demànd, and retained possession of the cars untll the 
Ist of May, 1899, when they were delivered to John Grant, spécial master 
commissioner. Fourth. That the reasonable monthly rental value of said 
cars was $1,705; making total rental due intervener, if entitled to such, from 
July 24, 1897, to May 1, 1899, $38,146. Fifth. That it wouid cost, to put thèse 
cars in the condition called for by the contract, the sum of $7,770. Sixth. 
That by thé final decree in this cause the amount due intervener was ad- 
judged to be $44,138.32, wlth Interest at 10 per cent, per annum from July 24, 
1897, and that the same Was a lien upon said cars. Seventh. That John 
Grant, spécial master commissioner, acting under orders of this court, sold 
on the 23d day of May, 1899, the said cars at public auction, for $30,500, of 
whlch amount the sum of $29,900 was entered as a crédit uiK>n intervener's 
claim as of May 24, 1899; leaving balance $22,324.35, with interest at 10 per 
cent, per a:nnum from May 24, 1899, still due intervener, Testimony ofCered 
by the intervener was objècted to by the other parties in Interest on the ground 
that, if any rental was due Intervener, the same was flxed by the contract at the 
rate of 10 per cent, interest on the notes, and on the further ground that the 
so-called lease to the receivers was, under the Texas laws, a chattel mort- 
gage, and, untli a foreclosure was had, the recelvers were owners and entitled to 
the use aiid possession of the same, wlthout liabllity for rent. It was further 
objècted that on its face the contract shows that the intervener was entitled 
only to proceeds of sale under a foreclosure, and to hâve no claim against the 
recelvera under the contract, and were limited in their claims against the re- 
ceivership to this property, and to their claim for dépréciation in value, and 
for repairs necessary to pilt! them In proper condition for use." 

Exceptions flled to the master's report were sustained by the court, and 
the followlng order was made, allowing the appellant the sum of $2,868.39: 
"The court doth further ând that intervener Is entitled to interest at the 
rate of ten (10) per cent, per annum upon his debt of $44,133.32 from the 29th 
day of September, 1898, to the 24th day of May, 1899, making the sum of 
$2,868.39, and tliat the same shall be classifled and' paid as other receivers' 
obligations, and In ail other respects that intervener take nothing by his in- 
tervention." From the final decree of distribution allowing $2,868.39 the St 
Charles Car Company bas appealed. 

(5) W. C. Corbett v. T. W. House et aL 

On June 27, 1898, the appellant filed his pétition, of Intervention, in which 
he claimed to be the owner by assignment of a number of claims against the 
Galveston, Laporte & Houston Railway Company for work and labor, amount- 
ing In the aggregate to $7,334.69. It was alleged that vouchers were given 
to his assignors in payment of their services as clerks, conductors, braltemen, 
flremen, swltchmen, and day laborers; and the pétition prayed tliat the 
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amounts due him be declared a lien, prlor to ail others of a différent class, on 
the properties, franchises, and rights of tlie railway company. Upon tUe mat- 
ters rel'erred to him, the master reported as follows: "The undersigned, to 
wbom, hy order of date Mareh 24, 1899, was referred, among other matters, 
that of aseertaining the undisputed indebtedness of the receivers herein, begs 
leave to submit a statement of the amounts due employés by the receiver, 
and setting out in détail: (1) The names of the employés to whom such 
amounts are still due In person, their occupation, month for which said 
amounts acerued, and the amounts due for the respective months, aggregat- 
ing $12,223.13, from which sum there should be deducted $551.90, assigned 
since the accompanylng statement was prepared, to Allen Paul, by H. C. 
Arnold, Jas. Cahill, L. B. Cummins, W. H. Ford, and J. F. Green; leaving a 
balance due employés, direct, $11,671.23; (2) the amounts due varions par- 
ties who hold asslgnments noted on the receiver's pay roll, showing the name 
of the assignée, name and occupation of the assignor, number of, order of as- 
signment, month in which services were i)erformed, and amounts due for said 
months; amounting, wlth asslgnments to Allen Paul, noted above, to $35,947." 
In the detailed statement accompanying the report, it appears that the labor 
claims assigned to the appellant amoimted to $7,334.15. 

The decree of distribution allowed the appellant's claim of $7,334.15, and 
assigned It to class B. It was only entitled, as a constituent of that class, to 
a pro rata payment of about 77^^ per cent. From the decree of the court re- 
f using to allow the claim of the appellant to be paid in fuU, he bas appealed. 

No. 900: 

Wm. T. Austin and Forster Kose, for appellant. 

F. C. Dillard, J. W. Terry, T. W. Ford, and H. 0. Head, for ap- 
pellees. 

No. 901: 

Walter Gresàam, for appellant. 

F. C. Dillard, J. W. Terry, T. W. Ford, and H. O. Head, for ap- 
pellees. 

No. 902: 

D. F. Rowe, for appellant. 

F. C. Dillard, J, W. Terry, T. W, Ford, and H. O. Head, for ap- 
pellees. 

No. 911: 

L, B. Moody, for appellant. 

J. E. Masterson, F. C. Dillard, J. W. Terry, P. K. Ewing, H. F. Ring, 
Jas. A. Baker, E. S. Lovett, and Frank Andrews, for appellees. 

No. 912: 

E. L. Scarritt, J. D. Eouse, and Wm. Grant, for appellant. 

F. C. Dillard, S. E. Perryman, J. W. Terry, F. W. Ford, B. K. Ewing, 
H. F. Ring, Jas. J. Baker, R. S. Lovett, Frank Andrews, and J. C. 
Hutcheson, for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge, after stating the case, delivered the opin- 
ion of the court. 

The records before us embrace flve distinct appeals, and each one 
will be considered in its order. 

(1) First National Bank of Houston v. Ewing et al. 

This appeal brings up for review that part of the final decree of 
distribution which postpones the claim of the appellant as a bond- 
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holder to the payment of receivers' certificates and other claims 
classed by the court as preferential. The objection of the appdîàht to 
the issuance of receivers' certificates will be flrst considered. In re- 
spect of this item, amounting in the aggregate to |245,279.54, the 
record shows that the certificates were expressly authorized by an or- 
der of; court passed Jauuary 23, 1896. The statement of the case ex- 
hibits the order in its entirety, whïch discloses clearly the purposes 
for which the certificates Tvere authorized. By the order it was ad- 
judged that the certificates, when issued, should become a flrst lien 
on ail the property of the Galvèstôn, La Porte & Houston Kailway 
Compaiiy, of every character and description, including net earnings, 
and that such lien ehould be prier and superior to ail other liens upon 
the property, of whatsoever nature. While the appellant was not a 
party to the proceeding which culminated in the order, the record 
nevertheless shows that its président hàd full knowledge of the pend- 
ing reeelverghip, and that he was aware of the application for author- 
ity to issue the certificates. On the 17th of May, 1897, as the holder 
of 63 first mortgage bonds issued by the défendant railway company, 
and deliverëd to the Union Trust Company Of New York, as trustée, 
the appellant intervened in the original suit, pro interesse suo, seek- 
ing to establish its claim as a first lien on the railway property in préf- 
érence to ail other claims not entitled to priority. Subsequently the 
Continental Trust Company of the City of New York, as trustée under 
the second mortgage executed by the défendant railway company, flled 
a cross bill seeking a foreclosure of its mortgage, and made the appel- 
lant and others parties défendant. On February 25, 1898, with the 
appellant, the two trust companies, and others interested, before the 
court, a decree of foreclosure was rendered, ordering a sale of the 
property of the railway company. It was found by the decree that the 
receivers had bêen previously, to wit, on January 23, 1896, granted 
authority to issue interest-bearing certificates not to exceed in amount 
$250,000, wMch should operate as a first lien upon the property, in- 
cluding net earnings, prior and superior to ail other liens of whatso- 
ever nature, and that pursùant to euch authority they had issued, 
negotiated, sold, and disposed of receivers' certificates of sundry dates 
in the aggregate of the principal sum of $245,053.25, which were out- 
standing and held by divers and numerous persons. And upon the 
flndings it was declared "that the receivers' certificates Or debentures 
issued and disposed of under the hereinbef ore recited order of January 
23, 1896, are, for the full amount of principal and interest thereof, a 
valid and subsisting lien upon the xoadbed, rolling stock, dépôts, and 
ail other property of said railway company, of every character and 
description, wherever situated." It was further directed that ail 
liens, mortgage», équitable charges, claims, or demanda of every na- 
ture and description, held, owned, or asserted by any of the parties to 
the cause, should be transferred to the proceeds of sale, with like but 
no greater effect than the eamte appei*tained to the property itself , and 
subject to the future détermination of the court, except as otherwise 
specially directed in the decree. And by the decree were reserved 
for future d«iermlnation ail questions as to the classification, rank, 
and priority of ail liens, équitable charges, or other demands, except 
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as tlierein adjudicated, held, owned, or claimed by any of the parties. 
It is doubtf ul wàetlier, under a proper construction of the decree, any 
question whatever was reserved touching the receivers' certificates, 
as their status seems to hâve been adjudicated and their priority estab- 
lished. In any event, ail questions as to their issuance, their validity, 
negotiation, and sale, were effectually set at rest, and they were not 
thereafter subject to attack, except by an appropriate proceeding to 
review the decree. If the appellant was dissatisiied with the direc- 
tions of the decree, he had ample remédies at hand to correct any 
errors which may hâve been committed. A pétition for rehearing (eq- 
uity rule 88) was available if seasonably presented, and, as the decree 
rendered was one from which an appeal would lie, that remedy was 
open to him. Central Trust Co. v. Grant Locomotive Works, 135 U. 
S. 207, 10 Sup. et. 736, 34 L. Ed. 97. But the appellant was passive, 
and failed to contest the validity of the receivers' certificates until 
the rendition of the final decree of distribution on the 18th of Novem- 
ber, 1899. Having had its day in court, it will not now be heard to 
bring in review questions which were conclusively determined by the 
decree to which it was a party. SM'ann v. Wright's Ex'rs, 110 U. S. 
590, i Sup. et. 235, 28 L. Ed. 252; Steamship C!o. v. Moran, 33 C. C. 
A. 313, 91 Fed. 22; Bank v. Hazard (C. C.) 30 Fed. 484. If, however, 
it be conceded that the classification, rank, and priority of the certifi- 
cates were left open by the decree of February 25, 1898, there is no 
doubt that the court was correct in awarding them priority of pay- 
ment over the flrst and second mortgage bonds. The certificates, as 
determined by the last-mentioned decree, were issued, negotiated, and 
sold pursuant to the décrétai order of February 23, 1896. By that or- 
der they were directed to be issued for construction and ballasting 
purposes; for the purchase of rolling stock, ties, lumber, bridges, and 
other material necessary for the completion, maintenance, and safe 
opération of the road; for the construction and repair of bridges, cul- 
verts, dépôts, and other structures; for the purchase of right of way 
and for the payment of taxes; for the payment of the amount due as 
shown by the pay rolls of the railway ifrom September 1, 1895, to 
January 6, 1896; for the payment of a debt due to the Kogers Loco- 
motive Company amounting to $4,879.12; and for the payment of 
operating expenses. It will be readily seen that the certificates were 
authorized for lawful and proper purposes. So far as they were issued 
for work to be done and materials to be supplied during the period of 
the receiverehip, the authorities are clear that they were entitled to 
priority over the mortgage bonds, on the theory that the expenditures 
resulted in the improvement and betterment of the railway property. 
And it is equally well settled that such priority exists in the case of 
expenses incurred by the railway company itself, a few monrths prior 
to the receivership, for the necessary labor, materials, rolhng stock, 
and other supplies necessary to operate the railway and maintain it as 
a going concem. Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339 ; Union 
Trust Co. V. Illinois M. Ey. Co., 117 U, S. 434, B Sup. Ct. 809, 29 L. Ed. 
963; Miltenberger v. Railway Co., 106 U. S. 286, 1 Sup. Ct. 140, 27 
L. Ed. 117; Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. 
Ed. 663; Virginia & A. Coal Co. v. Central Eailroad & Banking Co., 
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170 U. S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1068; Southern Ey. Co. t. 
Qamegie Steel Oo., 20 Sap. Ct. 347, Adv. S. U. S. 347, 44 L. Ed. — . 
The appelant intei^sed objections toother claims, including audited 
Touchers amounting to about $120,000. Thèse claims accrued during 
the réceivérship for operating and other necessary êxpenses incurred 
by the recelTers. They are composed of a large number of items, such 
aa reatals of rolling stock, track material, hardware, castings, sta- 
tionery, iee for trains, coal, purchase of locomotives, terminal exten- 
sions, supplies and repairs, track and bridge iron, and rental of freight 
terminais. In addition, there are a number of claima for stock killed, 
judgments rendered, advertising, and various other small items of sim- 
ilar character. On the 25th day of September, 1899, the master flled 
his report upon the audited vouchers as undisputed indebtedness, and, 
no objection having been taken, the report, under equity rule 83, 
stood confirmed. It may be also observed. that this report of the 
master was afflrmatively acted upon by the court on November 17, 
1899, and to the order made no exceptions were filed. The matters of 
fact contained in the report were thuâ foreclosed, and the only ques- 
tion left for détermination was one of classification of the claims, 
which by order of the court were assigned to class B. The claims, 
with possibly a few exceptions, were for necessary êxpenses incurred 
by the receivers in the opération of the road, and, under the foregoing 
authorities, were manifestly entitled to priority over the mortgage 
bonds. Several of thèse claims, including an attorney's fee of |5,000 
allowed to Ewing and King, were strenuously objected to by the ap- 
pellant. While, in view of the facts appearing of record, the claim 
for the attorney's fee seems to havébeen properly allowed, we do not 
deém it necessary to décide the question, as it is apparent that, if ail 
claims about which there is any doubt be stricken out, the remainder 
of the claims assigned to class B would be largely in excess of the 
fund in the registry of the court. Hence, in any view that may be 
taken of the case, there wonld be nothing léft for the bondholders, 
and the appellant therefore has no interest in the fuhd to be protected. 
The conclusion reached by the circuit court was correct, and the decree 
is accordingly afflrmed. 

(2) L. J. Sinith v. T. W. House et al. 

The appellant, &nith, intervened in the original suit on January 22, 
1896. Ijx his pétition, among other allégations, it was alleged that the 
appellant and the Gai veston, Laporte & Houston Railway Company 
entered into a contract on February 20, 1895, by the terms of which 
it was agreed that the apiœllant shotild do ail the clearing, grading, 
bridging, and tsack-laying for the railWay company necessary to com- 
plète the Une of ràilway, including the construction of the bridge over 
Galveston Bay; the material for the work to be furnished by the rail- 
way company, except that thé appellant was to furnish ail the iron, 
including bridge iron, bolts, washers, ànd packers. For the amount 
due him the appellant soWght to establish an équitable lien on the 
property of the railway company. On January 27th thereafter, the 
appellant submitted to the court an application alleging that ail par- 
ties at interest had agreed that the railway company was indebted to 
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him in the sum of |61,241.22; and he prayed an order authorizing the 
issuance of receivers' certiflcatee, to be known as "conditional certifl- 
cates," which should simply certify that there wa« due the appellant 
the amount stated, so that the certiflcates might be practically nothing 
more than an acknowledgment that the indebtedness had been liqui- 
dated as to amount. Agreeablj to the prayer of the application, an 
order was entered authorizing the receivers to issue certiflcates to the 
appellant for the amount claimed, which, however, were to be con- 
clusive only as to the amount of the appellant's indebtedness against 
the railway company. In the decree of f oreclosure, Pebruary 25, 1898, 
it was found by the court that the railway company was indebted to 
the appellant for labor and material performed and supplied by him 
for construction work on the railway in the sum of |61,241.21, and, 
further, that conditional certiflcates had been issued for the amount, 
in which ail questions of rank and priority were reserved. In none of 
the orders mentioned, nor in the decree of February 25th, were the 
certiflcates declared to be a lien on the railway property. But in the 
final decree of distribution the indebtedness of the appellant was ad- 
judged to be entitled to a lien, subject, however, to the liens and 
right of priority of payment of the claims included in class A and class 
B, and of the mortgages executed to the two trust companies. The 
appellant objects to the classiflcation made by the court, and insista 
that his demand should be preferred to the claima of the bondholders, 
and that he should stand at least upon an equal footing with the 
holders of claims in class B in the distribution of the f und. His con- 
tention appears to be predicated upon the assumption that in the de- 
cree of distribution he was adjudged to hâve a mechanic's lien. This 
contention is evidently based upon a misconception of the decree, 
since throughout tkis voluminous record there does not appear a péti- 
tion, application, bill, plea, or other pleading in which the appellant 
bas asserted a claim to a lien of that nature. We hâve already de- 
cided, in the case of the First National Bank of Houston, that tho 
claims of the bondholders were subject and subordinate to the prefer- 
ential claims embraced in class A and class B. And it would seem 
to follow that, if the claim of appellant is not superior to the claims 
of the bondholders, he would not be entitled to relief. He bases his 
claim of such superiority on two grounds: (1) That he is entitled to 
a lien under the laws of Texas; and (2) that, having fumished the labor 
and material to construct the railway before it went into the hands 
of receivers, he has an équitable lien on the property to secure the 
payment of the indebtedness thereby incurred. 

1. Whether the appellant, as a contractor to construct a railroad, 
is entitled to a lien under the laws of Texas to enforce the payment 
of his claim, is a question which need not be determined on this ap- 
peal, as it clearly appears that, if such lien exists, in any case, the 
appellant failed to take the steps provided by those laws to flx and 
secure it. By article 3295 of the Eevised Staiiutes of Texas, it is pro- 
vided: 

"In order to fix and secure the lien herewith provided for, it shall be tbe 
duty of every original contractor, witliin four montlis • • • after tlie in- 
debtedness sball hare accrued, to file his or their contract in the office of tbs 
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cojinty cleyk of the county în whlch such property is situated, and cause the 
saine to befeçorded In a book to be kept by the county clerk for that purpose." 

That the contract of appellant was not flled and recorded in the 
office of the county clerk is not denied. But it is insisted that the 
strict léttèr of the law in référence to filing and recording the con- 
tract Bhôùld Qot be applî€d, as, by his intervention in tte original suit 
a few daya af ter the appointaient of receivers, he brought his claim 
to the attention of the court, and wàs awarded, as évidence of it, re- 
ceivers' conditional certiflcates. It is doubtless true that a court of 
equity would relieve a party from a strict compliance with statutory 
requiremëUts, where he had used due diligence and manifésted a pur- 
pose to claim the rights arising under the statute. But lâches and 
neglect are always discountenanced by a court of equity, and nothing 
can cair it into activity but conscience, good faith, and reasonable 
diligence. Where thèse ai*e wanting, the court is passive and does 
nothing. Speîdel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 
718; Pennsylvània Mut. Lite Ins. Co. v. City of Austin, 168 U. S. 685, 
18 Sup. Ct. 223, 42 L. Ed. 626. From the inception of appellant's 
connection with the case, on January 22, 1896, to the date of the final 
decree of distribution, November 18, 1899, extending over a period of 
nearly four years, he neVer, in any pleading or paper on file, claimed 
a mechanic's lien. His demand against the railway company was sub- 
mitted to the court, and promptly recognized as a valid indebtedness 
against the company. No lien, howèter, attached under the orders of 
the court prior to November 18, 1899, nor was the claim awarded 
préférence. And if any statutory lien ever existed in his favor as a 
contractor, by his long contihued silence when he should hâve spoken, 
and unexplained lâches, he has waived it. "He who is silent when 
conscience requires him to speak Shall be debarred from speaking 
when cohscience requires him to keep silent." : 

2. The appellant next insista that as he constructed the railway by 
his own energy, labor, and money, he is entitled to a lien which should 
be preferred to that of the bondholders. While it is claimed that the 
appellant performed work and furnished materials in the work of 
construction, there is nothing in the record to show how much is due 
for the one or the other. But, independent of that considération, it 
appears that the indebtedness was incurred in the work of original 
construction, and not for the purpose of operating and maintaining, 
as a going concern, a railway already in existence. In référence to 
the latter, the authorities cited in the case of Pirst Nat. Bank v. 
Ewing et al., ante, announce the doctrine that, within narrow limits, 
such indebtedness, accruing a short time prior to the receivership, 
will be given préférence over railway mortgages. But, as to in- 
debtedness incurred by a contractor in the work of original construc- 
tion or reconstruction of the railway, priority of its jKiyment over 
the mortgage bonds is denied. Eailroad Co. v. Cowdrey, 11 Wall. 
459, 20 L. Ed. 199; Haie v. Frost, 99 U. S. 389. 25 L. Ed. 419; Eail- 
road Co. V. Hamilton, 134 TJ. S. 296, 10 Sup. Ct. 546, 33 L. Ed. 905; 
Dunham v. Railway Co., 1 Wall. 254, 17 L. Ed. 584; Porter v. Steel 
Co., 120 U. S. 649, 7 Sup. Ct. 1206, 30 L. Ed. 830; Penn v. Calhoun, 
121 U. S. 251, 7 Sup. Ct. 906, 30 L. Ed. 915; Lackawanna Iron & Coal 



FIRST NAT. BANK V. EWING. 187 

Oo. V. Farmers' Loan & Trust Co., 24 C. C. A. 487, 79 Fed. 202; Id., 

20 Sup. et. 3t>3, Adv. S. U. ts. 363, 44 L. Ed. . 

Holding, as we do, that the classification of the daims, as between 
the appellant and the bondholders, was properly made, it would seem 
mmecessary to go further. But, as counsel for the appellant conlend 
with earnestness that the receivers' certiflcates and certain other 
claims are not entitled to priority over his own, we will briefly con- 
sider this contention. We hâve shown, in the case of First Nat. Bank 
V. Ewing et al., that thèse certiflcates were not open to attack by the 
bank, and what was there said applies with much greater force to 
the présent appellant. According to the report of the master, the ap- 
pellant had issued to him during the receivership receivers' certiflcates 
amounting to $62,238.47. Of this amount, |.50,513.98 were for bal- 
lasting the roadbed, and $11,724.49 for gênerai construction and bridge 
work. It appears that prior to the decree of flnal distribution he had 
disposed of the certiflcates issued to him. He was, therefore, no 
étranger to thèse certiflcates. At the beginning of the proceeding he 
waived exceptions to the report of the master recommending their is- 
suance, and agreed that the court should hear and act upon the report 
without delay, The order of court authorizing their issuance was not 
excepted to by him ; and his counsel prepared the decree of f oreclosure, 
which found that the certiflcates had been regularly issued pursuant 
to the prior order of the court, and adjudged them a lien upon the 
property of the railway company. Subsequently, on April 16, 1898, 
the appellant flled an answer to the pétition of the Union Trust Com- 
pany, in which the trust company assailed the receivers' certiflcates. 
In this answer he averred that the issuance of the certiflcates was nec- 
essary for the protection of the property of the railway company, and 
for the préservation of its rights and franchises. He further averred 
(using his own language) "that ail the funds realized from said re- 
ceivers' certiflcates were faithfully expended in and applied to the 
préservation and management of said railroad property, whereby the 
good will and integrity of the enterprise were maintained, which was 
indispensable, and the interests and accommodation of travel and traf- 
flc subserved, and the charter rights, franchises, and property of said 
railway company protected." The answer further averred that the 
bondholders were aware that the certiflcates would be issued, and had 
ample opportunity to appear and make their objection, but that they 
had willfully remained inert and inactive, speculating upon chances, 
and lying idly by, seeing the court and receivers dealing with the 
property, without protest. It was further averred that the acts and 
doings of the bondholders "are contrary to equity and good conscience, 
and operate, as this respondent submits, an estoppel upon the peti- 
tioner." To obviate the effect of the appellant's own words as em- 
ployed in the answer, his counsel suggest that the anawer was flled be- 
fore the master made his report upon the certiflcates. That is true, 
but, as évidence that the averments of the answer were made after 
careful investigation and upon mature délibération, référence may be 
made to a pétition flled in the cause by défendant on November 8, 1898, 
praying for counsel fées, in which he alleged that, in order to protect 
the security of the receivers' certiflcates, he gave, through his solicit- 
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ors, the matter of priority a careful investigation upon the law and 
facts, and flled a lengthy response to tlie contest oî the Union Trust 
Company. Having, while the owner of a part of the certificates, 
strenuoasly endeavored to maintain their integrity and validity, we 
think that it would be inéquitable to permit the appellant to assail 
them after he has parted with the intereet which he originally owned. 
After what we hâve said in the foregoing case of First Nat. Banli 
V. Ewing et al. in référence to the claim of Ewing & Ring for fées, 
and a few other claims in clase B, it is not deemed essential to pur sue 
the question further than to say that the operating expenses incurred 
by the receivers during their management and control of the property 
are entitled to préférence over the daim of this appellant. While 
the demand of the appellant against the raUway company is a meritori- 
ous one, "we cannot, consistently with established principles, adjudge 
it priority over claims of higher dignity, and displace liens to which it 
is subordinate. The decree of the circuit court ahould be afQrmed, 
and it is so ordered. 

(3) GalvestoD, Houston & Northern Eailway Company v. T. W. 

House et al. 

Upon this appeal the spécifications of error challenge the ruling of 
the circuit court refusing to allow state and municipal taxes, with 
interest, penalties, and costs, and certain right of way claims, to be 
paid out of the fund in court. The contest is between the appellant, 
to which the railway was conveyed by the master commissioner at the 
instance of the purchaser, and the holders of claims to which priority 
was adjudged. It is insisted by the appellant that taxes, the item 
which we will first consider, constitute a lien upon the corpus of the 
property and eamings in the hands of the receiver paramount to ail 
others, and, if not paid out of the eamings, should hâve priority of 
payment over other claimants and lienholders, out of the proceeds 
arising from the sale of the property. On the other hand, it is con- 
tended by the appellees that there was no warranty of title, and, ap- 
plying the maxim caveat emptor, the purchaser took the property 
subject to the incumbrances resting upon it, including defects which 
may hâve existed in the title. That the taxes in question were, under 
the laws of Texas, a lien upon the railway property, is not quee- 
tioned by counsel. And it seems to be settled law that such liens are 
prior to ail other liens whatsoever, except judicial cogts, which are 
first to be paid where the property is rightfully in the custody of the 
court. "It is thé imperative duty of the court," said Mr. Chief Justice 
Fuller in the case of In re Tyler, 149 U. S. 187, 13 Sup. Ot. 791, 37 
L. Ed. 696, "to recognize as paramount, and enforce with promptness 
and vigor, the just claims of the authorities for the prescribed con- 
tributions to state and municipal revenue." Georgia t. Atlantic & 
G. R. Co., 3 Woods, 434, Fed. Cas. No. 5,351; Union Trust Co. v. 
Illinois M. Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963. And 
it is immaterial how the claim for taxes may be brought to the atten- 
tion of the court, — whether by the receiver, the master appointed in 
the cause, the tax collecter, or through intervening pétitions flled by 
the state and municipalitiea interested. In any case, and whenever 
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properly brought to the court's attention, they should be promptly 
paid. But, notwitlistanding tke superior dignity of tax claims, the 
burden oi their payment, under eome circumstances, may be cast 
upon the purchaser at a judicial sale, and this upon the principle that 
at such sale there is no warranty of title. Osterberg v. Trust Co., 93 
U. S. 424, 23 L. Ed. 964; Kailway Co. v. Harrison, 37 G. G. A. 615. 
96 Ped. 910, citing authorities. In the latter case it is said by the 
court: 

"The gênerai doctrine is well settled ttiat there is no warranty in judicial 
sales; that the maxim caveat emptor applies, and the purchaser taltes the 
property without reeourse for tax liens or other incumbrances or defects in 
the title." 

But the exception to the rule in equity, and recognized in the Harri- 
son "Case, is where the decree provides for the satisfaction of liens eut 
of the proceeds of sale or other funds in the registry of the court. The 
exception is thus stated by the court at page 619, 37 G. G. A., and page 
911, 96 Fed.: 

"In the argument of counsel on behalf of the appellant this rule is reco;;- 
nized, but with the assertion that it opérâtes only to forbid tfie purchaser 
'from asking that prior liens be paid out of the proceeds of the property 
sold.' No authority is cited for so limiting its efCect, and we are of opinion 
that the rule applies with equal force to any fund whlch is in the registry 
of the court, or in the hands of the receiver, as the earnings or other produc- 
tion of the property involved. Exception to this gênerai rule undoubtedly 
arises in equity in the foUowing instances: First, where the decree or order 
for the sale expressly provides for discharging liens or other claims against 
the property out of the proceeds or other funds coming into court, or where 
the proceedings or provisions are otherwise inconsistent with such rule; and, 
second, Where there is fraud, concealment, or unfair dealing in the proceed- 
ings whieh entitle the purchaser to équitable relief." 

It then becomes necessary to ascertain whether, under a proper 
construction of the decree, the purchaser at the sale of October 4, 
1898, took the property subject to the lien for taxes. It was provided 
by the decree that the purchaser should take the property as it was 
held and enjoyed by the Galveston, Laporte & Houston Kailway 
Company, "subject only" (following the language of the decree) "to 
the liens, in respect to the portions of property enumerated, to the bur- 
den of which such sales were specially herein directed to be made; and 
ail persona who are parties to this cause, or quasi parties, by interven- 
ing pétitions or otherwise, and ail persons claiming under said railway 
Company since the exécution of the aforesaid mortgage deeds of trust, 
are hereby forever barred and foreclosed of ail right, title, interest, es- 
tate,claim,demand,or equity of rédemption of,in, or to any of the prop- 
erty herein directed to be sold, when sold, except as herein otherwise 
specially provided; and ail liens, mortgages, équitable charges, claims, 
or demands of every nature and description, held, owued, or asserted 
herein by any of such parties or quasi parties to this cause shall be 
transferred to the proceeds of the sale herein directed to be made. 
with. like but no greater effect than the same appertained to the prop- 
erty itself, and subject to future détermination by the court, except 
as herein otherwise specially provided." The decree, it will be ob- 
served, does not, in hgec verba, provide that the purchaser should take 
the property relieved of the taxes, but that seems to be the plain 
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toeaning of the language employed. He took it subject only to certain 
enamerated liens, and, upon the principle that "the expression of one 
tMng is the exclusion of the other," he took the property free from 
ail liens and incumbrances except those speciflcally mentioned. The 
tax liens were not embraced in the excepted classes, and therefore the 
appellant, for whom the property was originally purchased by Smith 
and Broadhead, has the right to resort to the fund in cpurt to secure 
the payment of the taxes due, and thus relieve it of the tax incum- 
brances, : This conclusion is strongly supported by the order of the 
court directing the master commissioner to exécute a conveyance of 
the property to Broadhead. It is there adjudged that Broadhead and 
his assigna "shall take, hâve, hold, possess, and enjoy the same free 
from ail and singular ihe claims of; the parties complainants, défend- 
ants, and interveners herein, as and according to the provisions of the 
decree and orders of the court in this cause, and from aU claims aris- 
ing during said receivership or prior thereto." 

It is also insisted by the appellees that the claim of the appellant 
for taxes is barred by the order of June 26, 1899, which directed ail 
parties having claims against the receiver or the fund in court, save 
those Tvho had already intervened or become parties to the suit, and 
saving the holders of receivers' certificates and of undisputed indebt- 
edness, to intervene in the suit by the Ist day of September, 1899, 
under the penalty of having their claims barred. This order obviously 
is without application to the appellant, as its intervention, seeking 
payment of the taxes in question, was flled June 12, 1899, — some days 
prior to the date of the order. 

It is further contended by the appellees that in no event should in- 
terest, penalties, and costs accruing upon the claim for taxes be al- 
lowed. In Thomas v. Car Co., 149 U. S. 116, 117, 13 Sup. Ct. 833, 37 
L. Ed. 671, it was said by the court: 

"As a gênerai rule, after property of an insolvent passes Into the hands of 
a receiver or of an assignée in insolvency, interest is not allowed on the 
claims against the funds. The delay in distribution Is the act of the law. 
It is a necessary incident to the settlement of the estate. Williams v. Banlî, 
4 Metc. (Mass.) 317, 323; Thomas v. Minot, 10 Gray, 263. We see no reason 
in departlng from this rule in a case like the présent, where such a claim 
would be paid out of moneys that fall far short of paying the mortgage debt." 

The gênerai rule announced by the suprême court is applicable to 
cases where the fund is to be shared by creditors without liens, or by 
those having liens of equal and common rank. But where there are 
claims of several classes, with liens of différent priorities, the holders 
thereof are entitled to interest down to the date of the decree. Jourol- 
mon V. Ewing, 56 U. S. App. 149, 29 C. C. A. 41, 85 Fed. 103; Central 
Trust Co. V, Condon, 31 V. S. App. 387, 14 C. C. A. 314, 67 Fed. 84. 
As we hâve shown, the lien for taxes iS superior to ail other claims, ex- 
cept for judicial costs, and practically constitutes a class of its own. 
There being in the registry of the court more than a sufflcient amount 
to pay the state and municipal taxes and judicial costs, the accrued 
interest, penalties, and costs should be allowed. 

As to the contention of the appellant that right of way claims 
should be paid out of the fund, we shall hâve but little to say. When 
the appellant purchased the property, it took it subject to such defects 
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of title as existed in référence to lands which had been used by the 
Galveston, Laporte & Houston Eailway Company for right of way 
purposes. As against such imperfect titles there was no warranty 
(Waples V. U. S., 110 U. S. 630, 4 Sup. Ct, 225, 28 L. Ed. 272), nor any- 
thing in the decree to relieve the appellant of the burden of perf ecting 
them. 

It is proper to add that the writer, differing with a majority of 
the court, is of opinion that the appellant purchased the railway 
property subject to the lien for taxes, wiiich should be paid by it ont 
of its own funds. 

The decree appealed from is amended so as to direct the payment 
out of the fund in court of the state and municipal taxes as found by 
the master's report, including principal, interest, penalties, and costs; 
and, as thus amended, quoad this appeal the decree of the circuit 
court is aiBrmed. The costs of this appeal will be paid by the receiver 
out of the funds in court. 

(4) St. Charles Car Company v. T. W. House et al. 

Upon this appeal it becomes our duty to détermine whether the 
claim of the appellant for rolling stock purchased by the receivers 
should participate with the claims of class B in the distribution of 
the fund in court. The rolling stock in question, amounting in the 
aggregate to $66,200, consisted of first-class coaches, mixed coaches, 
combination passenger, baggage, and express cars, caboose cars, and 
coal and box cars. The contract by which it was acquired was made 
January 24, 1896, upon authority of the order of court granting per- 
mission to issue receivers' certiflcates; and purauant to the contract 
the receivers, after paying |22,066.66 in cash, executed two promisso- 
ry notes, of |22,066.66 each, payable to the appellant in one and two 
years after date, respectively, with interest payable semiannually at 
the rate of 7 per cent, per annum from date until paid, "and at the 
rate of ten per centum after maturity." The notes contained the fol- 
lowing concluding clause: 

"This note is one of two for a like amount * * • this day executed and 
delivered by us in part payment of the purchase money for certain equip- 
ment this day bought by us from the St. Charles Car Company; and the pay- 
ment of this note is secured by a lease contract or conditlonai sale of even 
date herewith, executed by us in favor of the St. Charles Car Company, and 
of record in the record of chattel mortgages of Harris county, Texas." 

The semiannual interest not having been paid at maturity, the ap- 
pellant, through its attorney, about the 12th day of May, 1897, de- 
manded of the receivers the payment of the money or return of the 
cars, as provided in the contract. The rolling stock being required in 
the opération of the railway, the receivers declined to comply with 
either demand, and retained possession of the cars until May 1, 1899, 
when they were delivered to the master commissioner as hereinafter 
mentioned. The decree of f oreclosure of February 25, 1898, found : 

"That, of the rolling stock belonging to said railway Company, the follow- 
Ing portions are subject to purchase-money liens upon contracts of condi- 
tlonai sale, viz.: * * • gjx passenger coaches, three combination coaches, 
two caboose cars, fifty box cars, and flfty coal cars, purchased by said receivers 
from the St. Charles Car Company, subject to a lien for $44,133.32, as it ex- 
isted on July 24, 1897, with interest as per contract, accrued and to accrue." 
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Py tliat decree the property, rigits, and franchises of the défendant 
raâway company were ordered sold eubject to the lien of the appel- 
lant; and the court reserved the right, if the purchaser failed to pay 
off and satisfy the lien within a stateÔ time, to hâve the roUing stock 
sold to^discharge the saœe; saving, however, to the appellant the 
right to resort to any other appropriate remedy for the enf orcement of 
its lien. The purchaser of the property failing to pay for the rolling 
stock, the appellant on December 10, 1898, presented a pétition seek- 
ing to hme it sold to satisfy its claim. In this pétition tiie appellant, 
in addition to other relief, prayed that, should the amount realized 
from the sale be insufiScient to pay off and discharge its indebtedness, 
the deflciency be ordered to be paid as a part of the operating expenses 
of the receivership. On May 2, 1899, the court entered a décrétai 
order directing the delivery of the rolling stock to the master commis- 
sioner for the purpose of being sold. The order contained the foUow- 
ing recitation: 

"Whereas, on the hearlng of the above entlUed and numbered cause a final 
decree was on the 25th day of February, 1898, rendered by thls court, in and 
by whlch It was consldered, adjudged, and decreed that ttie receivers of the 
property, and efCects of the défendant railway company therêtof ore appointed 
by thls cpurt were justly indebted to the St. Charles Car Company lu the 
sum of $44,133.32 for the purchase money Of the Personal property herein- 
after descrlbed, sold, and dellvered by the said St. Charles Car Company to 
the sald receivers, which purchase was made by authorlty of an order from 
this court; and whereas, the sald St. Charles Car Company was in and by 
said decree considered and adjudged entitled to hâve and reçoive of and from 
said receivers the said sum of $44,133.32, wlth Interest thereon at the rate of 
ten per cent per annum from July 24, 1897, and that said indebtedness and 
interest as aforesaid'was considered, adjudged, and decreed to be a first lien, 
prlor in right to ail other claims of whatever character against either the de- 
fendant the Galveston, Laporte & Houston Railway Company or the said re- 
ceivers, upon the foUowing property, now in possession of T. W. House, re- 
ceiver, to wlt, six passenger coaches, three combinatlon coaches, two caboose 
cars, flfty box cars, ànd flfty coal cars, purchased by said receivers from St. 
Charles Car Company, subject to a lien for $44,133.32, as it existed on July 
24, 1897, wlth interest as per contraet, accrued and to accrue, or such portion 
thereof as Is now in existence." 

And it was ordered: 

"Should the property séll for more than the amount of the said St. Charles 
Car Company's Judgment, interest, and costs, then the aOiount in excess there- 
of shall be paid in cash to the said spécial master commissioner, to be paid 
into the reglstry of the court, as hereinbefore proyided. The court reserves 
the right to accept or rejeçt any and ail blds. It is further ordered and de- 
creed that in the event the proceeds from the said sale should prove insuffl- 
cient to f ully pay ofC, satisfy, and discharge said judgment, then the sald St. 
Charles Car Company shall bave the right to présent to this court Its pétition 
to hâve the deflciency that may be due and owlng It paid out of the funds 
now in the reglstry of the court, as a part of the operating expenses of the 
recelverahip.'.' 

In obédience to the order the receivers delivered the rolling stock 
to the master commissioner, who sold thé same at public auction, 
where it was purchased by the appellant for the sum of |30,300; and 
this amount, less the expenses of sale amounting to |600, was entered, 
pursuant to a conflnnatory order, as a crédit on its claim. 

It is obvious that the notes to the appellant and the lease contraet 
contemporaneously executed by the receivers became merged in the 
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decree of foreclosure and the subséquent order ot the court, and since 
no exceptions were reserved to, nor appeal taken from, them, it is now 
too late to challenge either their effect or correctness. See above case 
of First National Bank of Houston v. Ewing & Ring. The decree and 
subséquent order explicitly adjudged the claim of the appellant to be 
an indebtedness against the receivers, and the latter by plain inference 
conferred upon it the right to receive any deâciency resulting from 
the sale out of the fund in the registry of the court. It is also a sig- 
nificant fact to be considered in this connection that in the reports 
flled by the receivers from September 1, 1896, to October 14, 1899, the 
claim of the appellant was invariably referred to as a liability of the 
receiver; and the roUing stock was uaed by the receivers in operating 
the railway for a period exceeding three years, and untU its final 
sale. We hâve no doubt that this claim is entitled, equally with other 
daims in class B, to participate in the distribution of the fund. 

It is theref ore ordered that the final decree of distribution be amend- 
ed by striking out the item allowing the St. Charles Car Company 
12,868.39, and inserting in lieu thereof, in class B, an allowance to 
the appellant of |14,233.32, balance due on car contract, the same 
being the principal of the indebtedness due the appellant, less $29,600, 
the proceeds of the sale of the cars; and, as ao amended, the final 
decree of distribution is alfirmed. The costs of this appeal will be 
paid by the receiver out of the funds in the registry of the court. 
Ordered accordingly. 

(5) W. C. Corbett v. T. W. House et al. 

This appeal raises the question whether the claim of appellant shall 
be paid in full, to the détriment of other claims assigned to class B. 
The circuit court awarded préférence to appellant's claim and classi- 
fied it with the receivers' certificates, labor claims, and other operat- 
ing expenses incurred by the receivers in the management of the prop- 
erty. This classification he objecta to, since the creditors included 
in it will be paid only about 77 per cent, of the par value of their in- 
debtedness, exclusive of interest. By his intervention in the suit tha 
appellant sought to establish the priority of his demand on the ground 
that the claims assigned to him, amounting to |7,334.15, represented 
work and labor performed by employés of the receivers during the 
years 1897 and 1898. Upon an inspection of the master's report it 
will be observed that, approximately, one-half of the total amount of 
the claims were severally assigned to him by the superintendent and 
engineer, the auditor and gênerai freight and passenger agent, station 
agents, train dispatchers, stenographers, and clerks of the auditor, and 
superintendent and clerks at stations. The appellant insists that he 
should be preferred to other creditors in class B, and to certain desig- 
nated claims in class A, because, under the laws of Texas, laborers' 
liens are superior to ail other liens of every kind and character, and 
hence the claims thereby secured should be paid in préférence to ail 
others except judicial costs. It is questionable whether the assign- 
ors, above enumerated, of one-half the claims owned by the appellant, 
would, in any view of the case, be entitled to laborers' liens under the 
Texas statutes, which give to mechanics, laborers, and operatives a 
103 F.— 13 
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lieà^tb'Sectoeithe pàjnneQt ol utfe^ir féfages. Milligan v. Ràilway Co. 
(Tex. CîSf.uAipp.) 46 S. W*i918; ïi:pakaner v. Locke, 6 Text CiViApp. 
446, 25'Si. Wr 700; Malcomson v. Wïippoo Mills (0. 0.) 86 Fed. 192; 
Inré 8tï3*keej 158N. Y. 526; 53 N. E. ®25. But, however thai may be, 
we do not think that either the laboçèrs' lien law or article 1472 of the 
Eevisèd Statqtes of Texas j regulatii^ the distribution of funds that 
may comie into the hands of a receiver of a state court, should or can 
be constnied to hâve application to the classiflcation of claims and 
priori ty of liens accruing against receiTers appoiated by the courts 
of the United States. The claims in question -were thoae of employés 
perf orming work in the immédiate' service of receivers duly appointed 
by a court of the United States having jurisdiction of the cause; and 
their relative rank and classiflcation of payment were matters to be 
determined by the court in accordance with the gênerai principles of 
equity jurisprudence. Thus, it was said by Mr. Justice Story, speak- 
ing for the-court, in Boyle v, Zacharie, 6 Pet. 658, 8 L. Ed. 536: 

"But the âcts of Maryland ïegulating the pfoceedings on injunetions and 
other chancèry proceedlngs^ and giving certain effects to them in courts of 
law, are of no force In relation to the courts o( the United States. The chan- 
cery jurisdlction given by the constitution and laws of the phlted States is 
the same In' ail the states of the Union, and the rule of décision is the same 
in ail. In the exercise of that jurisdlction, ' the courts 6f the United States 
are uot governed by the state practlce; but the act of congreSs of 1792, c. 86, 
bas provided that the modçs of proceedlng tn equity sults shall be according to 
the principles, rules, and usages whieh belong to courts of equity, as contradls- 
tinguished from courts of law. And the settled doctrine of this court is that 
the remédies in equity are to be administered, not according to the state 
practlce, but according to the practlce of courts of equity In the parent coun- 
try, as cointradlstlnguished frpm that of courts of law, subject, of course, to 
the provlsiflns of the acta of cougress, and to such altérations and rules as, in 
thë exercise of the powera délegated by ttiose acts, the courts of the United 
States inay from time to tlme prescribe. Roblnson v. Oampbell, 3 Whëat. 
212, 4 L. Ed, .872; U. S. v. Howland, 4 Wheat. 108, 4 L. Ed. 526. So that. In 
this View of the matter, the effect of the injimctlon granted by the circuit 
court was to be decided by the gênerai principles of courts of equity, and not 
by any pecullair statute enàiî^ûients of the state of Maryland." 

U. S. V. Howland, 4 Wlieat. 108, 4 L. Ed. 526; Neves v. Scott, 13 
How. 267, 14 L. Ed. 140; Fordyce v. Du Bose, 87 Tex. 78, 26 S. W. 
1050. 

In the case last cited, at page 82, 87 Tex., and page 1051, 26 S. W., 
it was said by the suprême court of Texas : 

"The législature of a state has no more authority to prescribe rules of pro- 
cédure for courts of the Uùlted States, nor to llmlt the effect of judgments 
of such courts rendered inthè exercise of their constitutional powers, than 
congress has to prescribe rùîes for the state courts, or to place limitations 
upon their Judgments wlthln the boimds of the states. ♦ • * The sev- 
eral acts of the législature upon the subject of receivers do not purport by 
their language to affect receivers appointed by the fédéral courts in their offi- 
ciai capadty, and cburts wiU construe them so as to émbrace such subjects 
as the législature had the authority to legislate upon. End. Interp. St. § 271. 
Thèse acts wére not Intended to affect the procédure of fédéral courts as to 
receivers appointed by such courts." 

But it is contended by thé appellant that by section 2 of the act of 
congress of Angust 13, 1888 (25 Stat. 436), it is made the duty of 
courte of the United States to obey the directions of the state statutes 
to which refetence has been made. This section provides as follows: 
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"Sec. 2. That whenever in any cause pending in any court of the United 
States ttiere shall be a receiver or manager in possession of any property, 
sucli receiver or manager sliall manage and operate sucli property aecording 
to tbe lequirements of tlie valid laws of tbe state in wtiicb such property shall 
be situated, in the same manner that the owner or possessor thereof would be 
bound to do if in possession thereof. Any receiver or manager who shall will- 
fuUy violate the provisions of this section shall be deemed guilty of a misde- 
meanor, and shall, on conviction thereof, be puuished by a fine not exceeding 
three thousand dollars, or by imprisonment not exceeding one year, or by both 
said punishments, in the discrétion of the court." 

It will be observed that the receiver or manager is enjoined to man- 
age and operate the property pursuant to the requirements of state 
laws, and for willful violation of his duty he is subject to severe pun- 
ishment. ïhere is, however, no duty resting upon the court, by virtue 
of the act, to administer property in its hands agreeably to the lawa 
of the states; and to give it such a strained and unnatural construc- 
tion would impute to congress the purpose and intention, without the 
employment of apt and expressive language, to seriously impair the 
constitutional jurisdiction of the courts of the United States in matters 
of équitable cognizance. It is évident that the act of congress has no 
application to the présent case. 

In référence to the receivers' certifleates to which objection is made 
by the appellant, we think that enough has been said in the cases of 
First Nat.Bank v. Ewing et al. and Smith v. House et al., an te, to show 
that the claims thereby represented are entitled to participate in the 
fund equally with the indebtedness of this appellant. And, after 
a careful considération of the points raised and discussed by counsel, 
we are of opinion, without giving spécial attention to other assign- 
ments of error which are very gênerai in their nature, that, while 
slight errors may hâve been committed, the ruling of the court was 
substantially correct in its classiflcation of claims which accrued for 
operating expenses while the railway was managed and operated 
under the direction of the court. The rule for the payment of such 
claims, and the one which the circuit court seems to hâve followed, 
was clearly laid down in Union Trust Co. v. Illinois M. Ey. Co., 117 
U. S. 481, 6 Sup. et. 834, 29 L. Ed. 979, where it was said by Mr. 
Justice Blatchford, speaMng for a unanimous court: 

"We are of opinion that (with the exception of debts for taxes and receiv- 
ers' certifleates Issued to borrow money to pay taxes, or to discharge tax 
liens) there should be no priority or préférence among the debts and claims, 
whether receivers' certifleates or other debts, which are allowed precedence 
over the mortgage bonds of any road, but that they should ail stand alike." 

The decree of the circuit court should be afflrmed, and it is so or- 
dered. 
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MARDEN T. PHILLIPS et aL 

Plstrlct Court, D. Massachusetts. July 11, 1900.) 

No. 1,113. 

1. QaMblikg Contracts— Chattbl Mortgages— Valtditt— Bankruptct. 

À bill of sale Intended as seeurlty for a loan of money. to be used In 
dealing In différences, In the profits of whlcb the vendee Is to partlcipate, 
is Invalid as against the trustée In bankruptcy of the vendor. 
8. 8ai,b8hPîbiIiIvbky— Evidence— Validitt against Tkdstbe iw Bankruptct. 
Whère, after the exécution of a blU of sale as security for a loan, the 
vendor continues in possesBlon and does business as before until adjudi- 
cated a bankrupt, and the biU of sale Is not recorded, the vendee cauuot 
claim title as against the trustée in bankruptcy of the vendor. 

Shennan L. Whipple and Edward W. Goding, for complainant. 
Williams & Oopeland, for défendants, 

BROWN, District Judge. Tlie bill of sale under which tlie défend- 
ant claims title tO' the goods in question was admittedly given as a 
mère security for money loaned by Phillips to the bankrupt. At the 
date of the loan the bankrupt was solvent The money was borrowed 
by the bankrupt for the purpose of gambling in stocks. The bankrupt 
testifles that the transactions were what are "commonly known as 
'bucket-shop transactions.' " I think it clear, upon the évidence, that 
the pufpose for which the money was borrowed was for a mère deal- 
ing in différences, and that no actijal delivery of shares was intended. 
The master reports : 

"I think It may fairly be Inferred from ail the testimony that Phillips under- 
stood that the bankrupt was not purchasing stocks outright for investment, 
but was in a spéculation through Jones, who had been Introduced to him by 
Phillips, ahd wi^h the nature of whose business Phillips was entirely con- 
versant; afld; fotthermore, Phillips testified that he had assisted the bankrupt 
several tiines prévloUsly in slmllar spéculations." 

Furtheriuore, the bankrupt testified that he told Phillips that, if 
Phillips '«voulâ loan him the doiiey to put into the spéculation, he 
would "divvy" the profits with Phillips, As the note given by the 
bankrupt to Phillips for the lo'àn was merely a demand- note, on which 
no demand has ever been madè, and a.i, upon his own statement, it 
does not appéàr that Phillips was to reéeive any compensation for his 
loan, I think that the bankrupt's testimoiiy on this point is much more 
probable than Phillips' statement that he had no interest in the spécu- 
lation. I fuljly agrée with the master's opinion that Phillips knew 
the nature of tiie dealings of the bankrupt, and I flnd, also, as a mat- 
ter of fact, that the loan was made on condition that Phillips âhould 
share in the profits of a mère wagering dealing in différences, to which 
the money loaned was to be applied. It is improbable that Phillips 
loaned money for a spéculation in which he was interested, without 
learning the nature of the dealings. It follows that the bill of sale 
given as a security is invalid as against the trustée in bankruptcy. 
Irwin V. Williar, 110 U. S. 499, à Sup. Ot. 160, 28 L. Ed. 225; Flagg 
v. Gilpin, 17 R. I. 10, 19 Atl. 1084; Bibb v. Allen, 149 U. S. 481, 13 
gup. et. 950, 37 L. Ed. 819; Embrey v, Jemison, 131 U. S. 336, 9 Sup. 
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et. 776, 33 L. Ed. 172; Love v. Harvey, 114 Mass. 80; Hanauer t. 
Doane, 12 Wall. 342, 20 L. Ed. 439. 

I am furthermore of the opinion, upon the whole évidence, that no 
possession of the stock was taken and retained by Phillips prior to 
January 30th when the goods were removed to Wobum. In the orig- 
inal dépositions of Gardner, MacDonald, Romsey, and Phillips, taken 
on March Ist or prior thereto, no référence is made to a key, or to 
locking up any part of the goods. Phillips testifled that he made a 
conûdential arrangement with Romsey, the bankrupt's clerk, to look 
ont for his (Phillips') interests, but Romsey was not to let MacDonald 
know that he represented Phillips. This is inconsistent vcith évidence 
given at a later date that Romsey had the key to the back room, and 
that lïacDonald only had access thereto with Romsey's consent. 
Romsey, professing to give a full account of the transaction, does not 
testify originally that he was put in charge for Phillips, or that he had 
a key. MacDonald testifled originally that after the exécution of the 
bill of sale he did business without change, and that he knew of no 
arrangement between Phillips and Romsey until January 20th. The 
testimony as to the key is, in my opinion, inconeistent with the orig- 
inal testimony of thèse witnesses, and is of little weight. As the 
bill of sale was a mère security, and was not recorded, and as no pos- 
session was taken and retained prior to January 30, 1900, the cas-* 
seems to fall within Drury v. Moors, 171 Mass. 252, 50 N. E. 618; 
Moors V. Reading, 167 Mass. 322, 45 N. E. 760. See, also, In re 
Sheridan (D. C.) 98 Fed. 406; Casey v. Cavaroc, 96 U. S. 467, 24 L. Ed. 
779. The decree will be for the complainant. 



RBAD, Collector, v. CERTAIN MERCHANDISE IMPORTED BT O. G. 
HEMPSTEAD & SON. 

(Circuit Court of Appeals, Third Circuit. June 28, 1900.) 

No. 17. 

CUSTOMS DOTIKS— SCIENTIFIC BoOK— FbBB LiST— UnBOUND ShBKTS— IMPORTA- 
TION — StATUTE — CONSTBUCTTON. 

Act Cong. Aug. 27, 1894 (28 Stat. 509, 538, par. 410), exempts fron? 
Import duties books devoted to original scientlflc researeh. Paragraph 
311 makes dutiable ail printed matter not specially provided for. Ileld,, 
that printed sheets of a literary work of original scientiflc researeh con- 
stituted a "book," within paragraph 410, and so were not dutiable unJer 
paragraph 311, though imported without being bound or stltched together. 

Appeal from the Circuit Court of the United States for the East 
em District of Pennsylvania. 

F, F. Kane, for appellant. 
Thomas S. Gates, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. The only question pressed on this 
appeal is whetter printed sheets of a scientiflc work devoted to orig- 



193 103 FBDERAL REFORTES. 

ipal Bcientîflc research, known as Politzer on tlie Ear, not bound nor 
stitched together, is a "took" within the meaning of paragraph 410 
of the tarife act of August 27, 1894 (28 Stat. 509, 538), and as such 
not dutiable. That section is as follows: 

"410. Books, engravings, photographa, bound, or unbound, etchlngs, muslc, 
maps and eharts, which shall hâve been printed more than twenty years 
at the date of Importation, and ail hydrographie eharts, and scientlflc books 
and perlodieals devoted to original scientlflc research, and publications Is- 
sued for thelr subscribers by scientlflc and literary associations or académies, 
or publications of indlviduals for gratultous prlvate circulation and public 
documents Issued by forelgn Govemments." 

It is claimed by the appellant that the sheets were dutiable at the 
rate of twenty-flve per cent, ad valorem, by virtue of paragraph 311 
of the aboTe act, which reads as follows: 

"311, Blank books of ail kinds, twenty per centom ad valorem; books, 
Including pamphlets and engravings, bound or unbound, photographs, etch- 
lngs, maps, muslc, eharts, and ail printed matter not speclally provided for 
In this Act, twenty-flve per eentum ad Valorem." 

The learned judge below held that the printed sheets were included 
in the free list, saying: 

"As to the third question, that because the book was Imported in unbound 
sheets It was not a book and, theref ore, not entitled to free entry, It is not 
necessary to say more than that no stich narrow définition of the word 'book' 
can be accepted by the Court. The srtatute Itself does not undertake to make 
any such distinction. The eollected sheets containing in orderly and connected 
fashion the record of the Intellectual and literary work of the author Is a 
book unless for some particiilar and spécial purpose a narrower définition 
is presorlbed by law. The object of the statute was evidently to remove 
as far as possible obstructipns to the freest possible circulation of the results 
of original scientlflc inqulry tending to the advancement of leaming and the 
benefit of humanlty." 95 Fed. 967. 

We are in entire accord with the yiews thus expressed. The sug- 
gestion of a practical difflculty confronting a United States appraiser 
in ascertaining from the unbound sheets the character of the work 
with a view to its classification under the tariff act we regard aa de- 
void of force. 

The decree of the circuit court is aflQrmed. 



UNITED STATES ex reL ALEXANDROFF v. MOTHERWELL, Keeper of 
the Philadelphla County Prison, et al. 

(District Court, E. D. Pennsylvanla. July 12, 1900.) 

L Treaties— CoNSULA-B PowEiîs— Dbsertbb peom Navt dp Foeeisn Nation. 
A seaman who bas deserted from the Eusslan navy whlle under assign- 
ment to a vessel in course of construction In this country, but which bas 
not as yet been acquired by the Russian government, and whose crew bas 
not yet been organized, is not a déserter from a shlp of war, wlthin article 
of the treaty of December, 1832, between the United States and the em- 
pire of Russla, providing that consuls and vice consuls may requlre the 
assistance of the local àuthorlties for the arrest and détention of deserters 
from the ships of war and merchant vessels of thelr country. 

S. Bamb— Evidence. 

Under article 9 of the treaty of December, 1832, between the United 
States and the empire of Russla, providing for the arrest and imprison- 
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ment of deserters from the ships of war of their country upon application 
of consuls and vice consuls, in writing, to the compétent tribunals, and 
proof, by the exhibition of the registers of yessels, the roUs of the crews, 
or other ofiacial documents, that such indivlduals formed part of the crews, 
one who has been imprlsoned as an alleged déserter from the Rnssian 
navy on application of a Eussian vice consul wlU be released on habeaa 
corpus, where no register or roU of the crew, or other officiai document 
substantlating the vice consul's averment, is produced. 

Bernard Harris and Isaac Hassler, for relator. 
Francis G. Adler and John F. Lewis, for respondents. 

McPEDERSON, District Judge. The relator, who is conceded to be 
a déserter from the Eussian naval service, is conflned in the jail of 
this county by virtue of a commitment issued by a United States com- 
missioner under section 5280 of the Eevised Statutes. This section 
provides the légal machinery for the arrest of deserting eeamen, and 
for the delivery of such oiîenders to the consul or vice consul of "any 
foreign govemment having a treaty with the United States, stipulat- 
ing for the restoration of seamen deserting." The proceedings before 
the commissioner were fonnally regular, and the testimony taken 
upon the hearing of this writ of habeas corpus discloses no dispute of 
fact. The single question for décision is whether article 9 of the 
treaty with Eussia, concluded in December, 1832, under whieh the ar- 
rest was made, justifies the prisoner's détention. 

The facts are thèse: The prisoner is a conscript member of the Eus- 
sian navy, whose term of service has not expired; his duty being to 
care for the sick, as an assistant physician. In the fall of last year 
he was ordered, and thereupon proceeded, to Philadelphia, as one of 
a squad of seamen who were intended to become part of the crew of 
the Variag, a cruiser then and now in course of construction at the 
shipyard of Cramp & Sons, in this city. The vessel is being built under 
a contract with the Eussian govemment, and is nearing completion, 
but she has not yet been accepted by the Eussian authorities. The 
prisoner has never been on board of her, and there ie no proof that 
her crew has ever been organized. Not long ago, the prisoner de- 
serted the service, and took up his résidence in the city of New York, 
where he was arrested upon the written request of the Eussian vice 
consul in Philadelphia. Article 9 of the treaty is as follows: 

"The said consuls, vice-consuls and commercial agents are authorized to re- 
quire the assistance of the local authorities for the search, arrest, détention, 
and imprisonment of the deserters from the ships of war and marchant ves- 
sels of their country. For this purpose they shall apply to the compétent 
tribunals, judges, and officers and shall In writing demand such deserters, 
proving by the exhibition of the registers of vessels, the rolls of the crews, 
or by other officiai documenta, that such individuals formed part of the crews; 
and this réclamation being thus substantiated, the surrender shall not be re- 
fused." 

Upon thèse facts, I do not think that discussion is needed. It 
seems to me to be clear that the prisoner does not fall within the 
treaty. For this décision there are three reasons. First, The Variag 
is not yet a Eussian ship of war. She is an unfinished vessel, in- 
tended, no doubt, to become a Eussian cruiser; but she has not yet ac- 
quired, and she may never acquire, that character. Second. The 
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prisoner is not yet a member of her crew. So far as disclosed by tbe 
évidence, the vessel has no such organization, in tlie sensé intended 
by^lSie^'teeaty. The prisonep and certain associâtes were ordered to 
X^ilad^ii)hia, to iserve as part pf the cruiser's complément; but they 
hâve not yet began that service, and may never be called upon to 
performit. Third. Even if it be assumed that the prisoner may be 
treated in tliis proceeding as a member of a crew, because the Eus- 
sian govemment intended that he should hereafter take upon him such 
status, the kind of proof required by the treaty to prove his status has 
not been offered. No register or roll of the crew, or other officiai 
document substantiating the vice consul's averment, has been pro- 
duced, and therefore the évidence specificaily described and made neo- 
essary by the treaty itself has not been produeed. It follows that no 
légal justification for the prisoner's détention has been shown, and 
that he rnust be released from custody. 

It isproper to add that, while this conclusion seems to me to be 
unavoidable, I hâve reached it with some reluctance. The prisoner is 
a déserter from the naval service of his country, and I do not regard 
his abandonment of duty with favor. So far as appears, he has vio- 
lateâ^a Jligh obligation, without sufQcient justification, and nothing but 
a clear conviction of ihe limited scope of the treaty constrains me to 
stand between him and the pûnishment that he apparently deserves. 
The courts of the United States are bound, and will, no doubt, always 
be ready, to enforce the treaty stipulations of this govemment with 
a friendly nation; but they are equally bound to adhère to the terms 
of such stîpiilations, and to go no further than the contracting powers 
hâve thenttselves seen proper to direct. Obviously such a situation as 
is now presented was not foreseen 70 years ago. The article in ques- 
tion is dealing with completed vesselsj manned by organized crews, 
that may be visiting the ports of the foreign power, and to that sub- 
ject its provisions must be conflined. 

It is accordingly ordered that the prisoner be discharged from cus- 
tody. 



KELLOGG y. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit July 13, 1900.) 

No. 822. 

1. Cetminai. Law— Verdict— Conflicting Evidence— Appbal. 

Where the évidence In a crlminal cause Is eonfllctlng, and there Is some 
testimoûy tending to support the verdict, It wlll not be reversed on ap- 
peal; It not being the province of the âppellate court to weigh évidence. 
3. Same—Inbaiîity— Présomption as to Continoakob. 

Where the défense of insanlty is Interposed to a crlminal proseeutlon,. 
It is proper to instruct that, if the défendant is shown to hâve been per- 
manently Insane before the crime, the presumption would be that it 
contlnued and exlsted at the tlme of the offense, but that by "perma- 
nently Insàne" Is meant Insanlty not due to a temporary cause, such as 
delirium tremens, f ever, or the like. 
8. Samk — Aroumbnt of Counsbl— WiTHbRAWAii OF Rbmabk. 

Where the proseeuting attorney, In ref utlng" the assertion that he was 
trylng to convict an Innocent man, refers to his succès» in other causes 
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trled at the tenu as vlndlcatlng hls pnrposes, and the court sustaîns an 
objection to such référence, 'whereupon the prosecutor concèdes that he 
should not hâve made It, the error is sufflclently corrected, not being so 
prejudicial In itself as to necessitate a reversai. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Ellis Cocke and W. H. Washington, for plaintiff. 
A. M. Tillman, for défendant. 

Before LUETON, DAY, and SEVEEENS, Circuit Judges. 

DAY, Circuit Judge. Plaintiff in error was indicted and convicted 
in the circuit court for violation of section 5421, Rev. St. U. S., in 
forging the affidavit of Carroll Simpson in the matter of the claim for 
pension of one Melvina Patton, widow. The assignment of error 
principally argued in the briefa and the oral présentation of the case 
concerns the défense made in the trial court that the plaintiff in 
error was insane at the time of the commission of the offense. This 
was purely a question of fact, and this court cannot détermine a 
mère question of the weight of évidence. It is a well-settled rule 
that, if the verdict of the jury is eupported hy any compétent évi- 
dence, the appellate court will not reverse the case because the ver- 
dict may be against the weight of the testimony. Humes v. U. S., 
170 U. S. 210, 18 Sup. et. 602, 42 L. Ed. 1011; Crumpton v. U. S., 
138 U. S. 361, 11 Sup. et. 355, 34 L. Ed. 958; Moore v. U. S., 150 U. 
S. 57, 14 Sup. et. 26, 40 L. Ed. 422. It is claimed by counsel for 
plaintiff in error that there is no testimony in the record contra- 
dicting that which showed that the accused was at the time of the 
commission of the offense of unsound mind, and therefore not respon- 
sible for his acts. We hâve carefully read ail the testimony sub- 
mitted, and are of opinion that there was testimony, compétent to 
go to the jury, tending to show that the accused was of sound mind 
at the time of the commission of the offense. It is not within our 
province to review this testimony. It is suiBcient to say that there 
was a conflict in the évidence, which, having been decided in the 
court below, cannot be brought into review hère. 

2. At the conclusion of the charge of the court below, which we 
hâve also carefully examined, in view of the importance of this case 
to the accused, counsel for plaintiff in error expressed entire eatis- 
faction with the charge except that he asked an additional one, to 
wit: 

"If insanity Is shown to exlst at any time, It Is presumed to continue." 

To this the court responded: 

"I wlU say that, if gênerai insanity Is shown at any time, It would be pre- 
sumed to continue until the contrary is shown. That would be gênerai in- 
sanity as dlstinguished from mère delusion." 

This modification seems to hâve been satiafactory to counsel, — 
at least, no exception was taken ; and the next day, at the request of 
defendanfs counsel, the jury was recalled, and this additional charge 
was given: 
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"If tbe delenôant Is çIjpT^n ta t^ pso(nt,^.^av^ been permanently tosane 
befovetheippïBnUsslonoftlie offenser t^^€iJg^ësu]I^pt^^^^ would be tliat It con- 
tlnued an4 t^ipted at the, tlme of Its. coniHÎlaflioii. By 'permanently iasane' is 
meant insani^y not due to;a teniporary: cause, ,mch as dellrièm tremens or 
temporary dlsease or fever, or other temporary cause which passes away." 

• In yiéW of this staté bf the recbrd, treâting lie casé as if an ex- 
ception had been taken to the modiflcation of the reqtest of counsel 
for plaintiff in error, weiare of opinion that thé court did not err 
in the charge given to the jury. In what was said in response to the 
request, and the charge given the next day at the request of counsel 
for plaintiff in error, -Ùie jury was given to understand that permanent 
insanity, once established, might bepresumed to continue and sti'l 
exist at thé thne of the allégéd oflenëè. The différence between such 
insanity an4 the temporary want 6f responsibility, such as one might 
hâve whèfl' israffering from delirium tremèns or temporary delusion, 
and the liké, waa propefly called to thé attention of the jury. The 
en tire charge was fair, and carefully conserved ail the rights of the 
accused. 

3. The only' other aseigïiment of errot relates to the alleged miscon- 
duct of the ijîstrict attorhèy in the àrgupent. XJpoh this subject the 
court found the fpilowingfacts: 

"In th,e argument of the case, one of the défendants attomeys sald before 
the jury.Jij. effect/ that the prosecutlon was undertaklng to go too far in the 
case, and was nndertàklng,„to convict and punlsb a hjan wfho ^as In fact in- 
sane, and, In éffect, that this wàs carrying sieal In the! pi'osecutlon too far. 
In référence, to this part of the argument 'for défendant, the district attorney. 
In eflCect, depled' that the:prosecution had any désire oï piliJpose to convict a 
man who wasjaot guîlty, or tO punlsh. a man who was not sane, and that In 
saying so he'spokè, not o^Iy for himself, but , for the ojihçr pfflcers connected 
With the proiseèution, and that thé verdicts of the jurtés'iiLthe Cases so far 
tri«d at this fët-ïn vlndlcatfed them in this respect, and Showèd that the prose- 
cutions weré'Well founded. Thereupon one of the counsel 'fOT défendant ob- 
jected to this statenient In the district attorniqy's argument:, and the court sus- 
talned the objefftton, niling that such a; statepaent, was .Insproper to be made 
before the Jûry^ Whèreupon the district âttôrney, in efCêct, conceded that the 
statemetit fihaiiia Bot hâve beèn made." 

The referéijQe to the trial of other cases and the^ success of other 
prosecutions was improper and unnecessary tojthe proper présenta- 
tion of lie vp§pe on trial to the jury. When the remark vyas made 
it was <>bJ!ected to by counsd for the.prisoner. Thecourt promptly 
sastajned ifeef, objection, ruling that I such a statiPuènt was improper 
t^ be made ta iihe jury. The district attorney did pot insist upon the 
argument, but admitted that it should not hâve been made. No 
exception was taken to the action o| the court. Ipdeed, none could 
hâve been.' Had a further instruction been desireâ upon the sub- 
ject, the attention of the court should bave beeîi called thereto, and 
-doubtlees an instruction would hâve been, given )ip; Une: with the rul- 
ing madeby the judge when the matter was câlted tohis attention. 
We perçoive no error in the action of thé court, 6lr' such miscbnduct 
in the niskiog of; the wgunient as will permit ns todisturb the verdict 
and judgniènt bf the court below. We think the language of the su- 
prême qourl; M #6. casç.of, Dunlop y. U. S., 165 U. S. 498, 17 Sup. Ct. 
379, 41 L. Ed. 803, applicable to this cause: 
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"To this language eounsel for défendant excepted. The court held that It 
was improper, and the district attomey immediately withdrew it. The action 

of the court was commendable in this particular, and we thinlî this nillng, 
and the Immédiate withdi'awal of the remark by the district attorney, con- 
doned his error in making it. • * * There is no doiibt that, in the heat 
of the argument, eounsel do occasionally make remarks that are not just;fled 
by the testimony, and which are or may be prejudicial to the accused. In 
such cases, however, if the court interfère, and eounsel promptly withdraw the 
remark, the error will generally be deemed to be cured. If every remark 
made by eounsel outside of the testimony were ground for a reversai, com- 
paratively few verdicts vrould stand, slnce, in the ardor of advocacy and the 
excitement of trial, even the most experienced eounsel are occasionaUy car- 
ried away by this temptation." 

See, also, Crumpton v. U. S., 138 U. S. 361, 11 Sup. Ot. 355, 34 L. 
Ed. 938. 

A careful examination of the record discloses no error prejudicial 
to the plaintiff in error, and the judgment of the court below will be 
affirmed. 



HARPER & BROS. v. LARE et aL 

(Circuit Comt of Appeals, Third Circuit June 1, 1900.) 

No. 19. 

Uhfaik Compétition— Bocks Relating to Same Subject— Similakitt op Ti- 

TLBS. 

Oomplainant published a book entitled: "Farthest North. Nansen,"— 
composed chiefly by Dr. Nansen iu Norwegian, and translated into English. 
Afterwards défendants published a work under the name: "The 'Fram' 
Expédition. Nansen in the Frozen World. Including earlier Arctic Ex- 
plorations,"— which contained part of the same, or substantially the same, 
literary matter as complainant's book, relating to the polar voyage of Dr. 
Nansen, and also a number of slmilar portraits and illustrations, together 
with an account of sundry earlier expéditions. It diflfered from complain- 
ant's book, however, so much, in cover, outside tltle, and title page, that 
no one of ordinary intelligence could mistake the one for the other. Eeld 
that, in the absence of proof that défendants had practlced fraud or décep- 
tion in the sale of their book, complainant was not entitled to an injunc- 
tion on the ground of unfair competition.i 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

A. T. Gurlitz, for appellant. 
Hector T. Fenton, for appellees, 

Before AOHESON and GRAY, Circuit Judges, and BEADFOED, 
District Judge. 

BEADFOED, District Judge. This is an appeal from the decree 
of the circuit court for the eastem district of Pennsylvania dismissing 
the bill of the appellant, complainant below. 93 Fed. 989. The bill 
charges unfair compétition in trade and violation of certain alleged 

1 Unfair compétition in trade, see notes to Scheuer v. Muller, 20 0. O. A. 
165, and Lare v. Harper & Bros., 30 C. C. A. 376. 
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copyrights. The case was before this court several terms ago on an 
appeal from an interlocutory decree awarding a preliminary injunc- 
tion. Lare v. Harper & Bros., 30 0. C. A. 373, 86 Fed. 481. On the 
évidence then submitted the court held that the complainant had failed 
to sustain its bill on either ground, and accordingly reversed the de- 
cree. The case is now before us on plenary proofs. The appellant 
has on the naarket for sale a bqok entitled on its outside cover 
"Farthest North. Nansen," which consists of an English translation 
of an account of the récent Norwegian polar expédition conducted by 
Dr. Fridtjof Nansen, composed by him in the Norwegian language, 
and of the report of Otto Sverdrup relating to the drifting of the 
steamer Fram, composed by the latter in the Norwegian and trans- 
lated into the English language. The appellees publish and sell a 
book entitled on its outside coTer "The 'Fram' Expédition. Nansen 
in the Frozen World. Including earlier Arctic Explorations," con- 
taining part of the same or of substantially the same literary matter 
found in the appellant's book, also portraits and pictorial illustrations 
similar to those made use of by the appellant, and accounts of sundry 
arctic expéditions prior to Dr. Nansen's polar voyage. The book of 
the appellees so differs from that of the appellant in cover, outside title 
and title page that no one of ordinary intelligence seeing both of them 
could confound the two. This court when the case was last before it 
saidi: 

"The complainant was not entitled to a monopoly In the subject of arctic 
explorations; nor had It an exclusive rlght to publish and sell books relating to 
NaàSMi'l polar expédition. That subject was op«n to the world. Nor had the 
complaiflant an exclusive right, as against the défendants, to the use of the 
words 'The "Fram" Expédition. Nansen in the Frozen World,' or of any of 
theiïi. There can be llttle doubt that Nansen's exploits served to kindle popu- 
lar intëïest in arctic explorations. In fact the record discloses that tliey 
were the proximate cause of the publication by the défendants of their book. 
But this circumstance does not in the least milita te against good falth or falr 
deallng on their part. It appears thât months before Nansen began to wrlte 
an accouttt of the expédition the défendants had determined to publish a book 
on that aûû kindred subjects. Nor does the appearancé or title of the défend- 
ants' boOk disclose any Intent to indulge in unfair compétition with the com- 
plainant Certalnly the différence between the two books Is obvious to any 
ordinary customer of such works. * • * There is nothing deceptive In 
the cover, outside title or title page of the défendants' book. Those titles, 
taken in conjunction, are falrly descriptive of the subject matter of the volume. 
They radically difCer from the outside title and title page of the complainant's 
book. Comparing the two works, we are unable to percelve that any ordinary 
customer of such books possessing common intelligence should, in the absence 
of actual fraud practlced upon him, mlstake the one for the other, wlthout 
gross carelessneSs on hls part." 

If it were true that the appellees had practiced fraud or décep- 
tion in pîilnîing off their book as the book of the appellant an injunc- 
tion undoubtedly would lie against such unfair and fraudulent con- 
duct, but it would by no means foUow that the injunction should be so 
broad as wholly to suppress the publication and sale of a book which 
the appellees would hâve a right to put on the market by fair and 
proper means. On the évidence, however, we are not satisfled that 
the appellees hâve practiced fraud or déception in the sale of their 
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book. Oertainly the prospectus they use in selling their book on 
subscription and whicb is exhibited by their canvassing agents is not 
calculated, in the absence of fraudulent représentations, to mislead 
anyone into the belief that he is subscribing for or purchasing the 
appellant's book. We think that the charge of unfair compétition 
by the appellees has not been sustained. The remaining point in the 
case relates to alleged violation by the appellees of rights claimed by 
the appellant to hâve been secured to it by copyright. Careful ex- 
amination of the évidence has satisfled us that this charge is not sus- 
tainable. AU the text, portraits and pictorial illustrations contained 
in the appellees' book they had a right, certainly as against the ap- 
pellant, to use and publish. AU of them were obtained from sources 
to which the appellees resorted without involving the breach of any 
right of the appellant. 
The decree of the Circuit Court is afiSrmed. 



THE PENOBSCOT, 

(District Court, B. D. Nortli CaroUna. July 7, 1900.) 

Saivage — Amount of Award. 

The Penobscot, a schooner, valued, with her cargo, at $11,750, was on 
a shoal at the mouth of the Cape Fear river, where she had been for two 
hours In a position of imminent danger, the wind and tlde drivlng her 
further ashore; and the testimony showed that, without assistance, she 
would undoubtedly hâve been lost. Her erew had hoisted a signal of 
distress, and were preparing to abandon her. There was no one near, 
able to renfler assistance, except libelant, who was owner and master of 
a passenger steamer worth $20,000 or $25,000, lying at a wharf within 
sight. Seeing the danger of the schooner and her signal, he landed his 
passengers and went to her relief, at considérable risk to his vessel and 
crew, and, after half an hour's work, suceeeded in pulling her off the 
bar, and towed her to Wilmington. Eeld, that the services performed 
were not of a low order of merit, to be compensated by payœent for the 
actual work done, but that libelant and his crew were entitled to a salvage 
award of $2,000. i ' 

In Admiralty. Suit to recover for salvage services. 

Geo. Eountree, for libelant. 
Thos. Evans, for respondent. 

PURNELL, District Judge. John W. Harper, master and owner 
of the steamer Wilmington, in behalf of himself and other offlcers 
and crew of said steamer Aies this libel against the schooner Penob- 
scot, her tackle, cargo, etc., claiming |2,500 salvage. On the 3d day 
of February, 1900, libelant, with the steamer Wilmington, was lying 
at the wharf at Ft. Caswell, inside the bar and harbor, near the 
mouth of the Cape Fear river. The Wilmington is a passenger 
steamer of 200 horse power, 7 feet draft, carries a crew of 7, and 

1 Salvage awards in fédéral courts, see note to The Lamington, 30 0. G. A. 
280. 
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ià worth $20,000 or |25,000. Seèing a schooner in op near tlie 
bïeïikërs, tvhere he knew she oùght not to be, from his familiar- 
tty witih tàe coast after 25 years' service on this bar, with lier flag 
In the rlgging, union down, libelant put his passengers ashore, and 
went to the rescue of the schooner. The schooner was found to 
be on a sand shoal, head on, pounding heavily, leaking; flag in 
the rigging, union down; Ijfeboat in the water, cars adrift; sails 
down; some of crew's baggage on ;deck, and some in the small beat. 
The vessel was not in the breakers, but the breakers were under her 
bow. The tide was rising, and at that point the current was west. 
It was about 8 a, m. when the steamer reached the schooner, and 
high water about 11 a; m. The channel was to westward of schooner. 
The Mnd was blowing the schooner on shore. She was drawing 12 
feet of water, and her bow was in about 9 feet of water. Wind was 
blowing 16 miles, W. S. W., and driving schooner onto shoal. Wind 
and tide were in the same direction, driving the schooner into shoalier 
water. Wind modifled later, then freshened up again, Soon after 
the Wilmington reached the schooner the life-saving crew, attracted 
by the situation and signal in the rigging, eame through the breakers 
and boarded the schooner. Among the life-saving crew, such ex- 
pressions as, "There is one certainly doomed," "She will leave her 
bones on the beach," etc., were used. This crew could hâve saved 
the crew, but could not hâve saved the schooner, The schooner was 
in imminent and immédiate péril of being driven ashore and wrecked. 
The U. S. Sandsucker, a steamer much larger than the Wilmington, 
was at work on the bar, in sight, but not within speaking distance. 
This steamer, being of li-feet draft, oould not go to the schooner. 
She did not attempt to do so, or to render any assistance. No other 
steamers appear to hâve been in sight. The schooner having ail 
sails set, exeept gaff topsails and outer jib, struck, head on, in about 
9 feet of water, on sand bar about 6 a. m. Centerboard struck first, 
and is presumed to hâve been bent, as no one has been able to raise 
it since. Sails were immediately lowered, and the flag set in the 
rigging, union down. There were two bow anchors and a kedge 
anchor aboard, but no attempt to cast either was made. There was 
much danger to the Wilmington in going to the schooner, under the 
circumstances. Any breakage in her machinery, or other accident 
by which the control of the boat was lost, would hâve, with the wind 
and tide as it was, caused her to hâve been driven into the breakers, 
beached, and wrecked. There was no contract. When the master 
of the schooner asked Harper what he would charge to pull her off, 
Harper replied, in substance, that it was not a matter of charge or con 
tract; that, if he did not pull or get him off, there would be no charge. 
A line was then passed and made fast to the schooner's hawser, and 
the liawser hauled aboard the steamer. Taking advantage of the 
riee of the gea, the schooner was puUed off, after about half an hour's 
pulling, and afterwards towed up to the city of Wilmington. The 
schooner, her tackle, cargo, etc., are worth |11,750. 

When witnesses on direct examination testify that the wind was 
not over 3 miles, as the master does, and on cross examination 
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that it was 12 miles, which is only one of many such discrepanciea 
appearing in the dépositions, their testimony does not inspire much. 
confidence or carry conviction. Not being able to observe their man- 
ner on the stand, and other indications to courts and juries of the 
truth of their version of a controverted fact, the court can only draw 
its conclusions from the recorded testimony. After hearing the wit- 
nesses produced, and carefully examining and sifting the dépositions, 
the court flnds the foregoing, and no others, as the true and material 
facts in the case. Expressions of opinion by witnesses not shown to 
be experts are disregarded. The schooner's crew testify that there 
were no breakers on a sand bar at the mouth of Cape Fear river, on 
a flood tide, and wind 12 or 16 miles, in February. The witnesses 
examined say that there were breakers under the bow of the schooner. 
The court believes the latter. Ail the proof , including the testimony 
and record of the life-saving crew, required to be kept, sustains thia 
conclusion. The dépositions, on their face, are unreliable. The tes- 
timony of the witnesses examined carries conviction where there is a 
conflict. Their manner on the stand impressed the court that they 
were telling the truth. 

The facts show salvage services,- — that libelant is entitled to an 
award. This was not controverted at the hearing. Libelant claims 
$2,500. Claimants insist that |50 would be sufficient compensation. 
An award of salvage is not intended as mère compensation to the 
salvors for services rendered, except where the salvage service is of 
a very low grade or order. The coast of North Carolina is not the 
safest. In fact, one would subject himself to ridicule who expressed 
an opinion that it is not a dangerous coast to even a well-informed 
sehoolboy. It would not do to tell it to the marines. The sand bars 
such as the schooner was aground on are the principal cause of dan- 
ger, and every seafaring man knows it. The Penobscot was on one 
of thèse shoals, where she had been for two hours; wind and tide 
driving her further ashore; no available assistance at hand or in sight. 
She was flying a signal of distress. Whatever may be thought might 
hâve been done, nothing was done to save her from pounding to 
pièces. Her crew were helpless to save, evidently preparing to aban- 
don her to her fate; and the life-saving crew, having expérience in 
such matters, freely predicted at the time, and in their testimony 
afterwards, that she was "doomed to leave her bones on the beach." 
The schooner was in imminent danger. The libelant, with 25 years' 
expérience on that bar, having only a steamer of light draft (and no 
other could hâve reached the schooner in her perilous position), built 
for passenger service, with her decks and cabins high above the wa- 
ter line, worth twenty or twenty-five thousand dollars, at her wharf 
ineide the harbor, seeing the schooner where she sliould not hâve 
been, and the signal of distress, put his passengers ashore, and, at 
great péril to himself, his steamer, and his crew, went ont through 
the breakers to the schooner, and pulled her off the sand shoal. This 
is not salvage service of a low order, but a service which required 
ex33erience, bravery, and good seamanship. It involved risk of both 
life and property. It was a service for which a court of admiralty 
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wlll inake an award, âOt onlj of compeùBation for actiiàl eerviceB, 
but for the daûgèr eticoantered, and tb encourage others to render 
like services under Bimilar circumstances. Salvage services, rendered 
àt risk to life and property, wMch fesialt in saving a vessel and cargo 
from a position ôf inùninent péril, câilliot be consideréd of a low 
order, to be compensated by payment for actual labor expended. 
The Thomly, 39 0. G. A. 348, 98 Fed. 735. The absence of other as- 
sistance is an important eletuent to be consideréd in determining the 
amount of a salvage awârd. The Boyne (D. G.) 98 Fed. 444; The 
Volage, Id. On the amouât of award for salvage services, the au- 
thorities difier to such an estent thàt it may be said thàt there is no 
fixed rule; each case depending largely on the facts and circumstan- 
ces of the case itself, in thfe soilnd judicial discreticm of the judge sit- 
ting in admiralty,-^the award being sometimes belôw a fair quantum 
meruit, aûd more frequently, seemingly, much above, that such serv- 
ices may be encouraged. ûi The lâlnington, 30 G. 0. A. 271, 86 
Fed. 675, and Duff v. Merritt, là., the opinion delivered by Lacombe, 
Judge, for the circuit court of appeals of the Second circuit, discussing 
the "question, is followed Ijy a long list of caaes showing such awarda 
to be frequently 50 per cent; and more,- and often much less. Ap- 
plying the rule, if it can be éo designatëd, taking into considération 
the value of the ship and cargo sàlved, the imminent péril in which 
both were, the absence of dther assistance, the riak of life of steam- 
er's crew, and property of libelant, the expérience and seamanship 
required for the service: rendered, in the exercise of a sound discré- 
tion $2,000 is àdjudged a proper awaid; and this amount v?ill be 
awarded the libelant, to be apportioned in équitable amounts to libel- 
ant, as master and ownei* of the salving steamer, Wilmington, and 
the crew of said steamer, as their intérest and services may deserve. 
A decree will be drawn a«cordiiigly. It is so ordeired. 
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DUDLBT V. BOARD OF COM'BS OF LAKE COUNTY. 

(Circuit Court of Appeals, Elghth Circuit May 29, 1900.) 

No. 1,398. 

CiRcniT CouBT DP Appeals— JuKiBDicTioN. 

The circuit court of appeals is without jurisdlctlon to review the Judg- 
ment of a circuit court dlsmissing a suit on a motion cliallenging its juris- 
dlctlon. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

H. B. Johnson, Daniel E. Parks, and Edmund F. Eichardson, for 
plaintifif in error, 

0. Cavender, C. S. Thomas, W. H. Bryant, and H. H. Lee, for de- 
fendant in error. 

Before CALDWELL, SANBORN, and THAYEK, Circuit Judges. 

SANBOEN, Circuit Judge. A motion is made to dismisa the writ 
of error in this case on the ground that this court is without juris- 
diction to hear and détermine the question it présents. In the court 
below, the jurisdiction of the circuit court was challenged, and was 
decided in favor of the défendant. As that disposed of the case, the 
plaintiff should hâve had the question of jurisdiction certifled, and 
should hâve taken a vrrit of error directly to the suprême court. He 
had that right, and, as he had the absolute right to a review of this 
question in the suprême court, he had no right to a review of it in 
this court. The motion to dismiss the writ is granted upon the au- 
thority of Evans-Snider-Buel Co. v. McCaskill (C. C. A.) 101 Fed. 658, 
and U. S. v. Jahn, 155 U. S. 109, 114, 15 Sup. Ct. 39, 39 L. Ed. 87. 



HLDEED T. AMERICAN PALACE-CAR CO. OF NEW JERSEY et al. 
(Circuit Court, D. New Jersey. June 22, 1900.) 

L Circuit Coukt— Nonkbsident Cobporation — Jcbisdiotion— Bill — Appar- 
ent Defect — Remedy. 

Where tlie circuit court is without jurisdiction, owlng to the nonresi- 
dence In the district of a corporation défendant, and this fact is apparent 
from the face of the blll, advantage may be taken of the defect by a mo- 
tion to vacate a decree entered pro confesse. 

8. Same — Service — Résident Directob— Suppicienct. 

Act Cong. 1887, as amended by Act 1888, prohlblts suit in the circuit 
court agalnst any person, except In the district of which he Is an In- 
habitant, and, where jurisdiction Is founded on diverse cltizenship, re- 
gulressuits to be brought only In the district of the résidence of plalntifC 
or défendant. Act 1872, | 13, as amended by Act 1875, § 8, provides that 
when, in a suit to enforce a claim to, or remove a cloud or incumbrance 
from, real or personal property in the district, a défendant shall not be 
an Inhàbitant thereof, the court may make an order dlrectlng him to ap- 
pear and plead. Held, in a suit by nonresident complainants, that Juris- 
diction of a défendant corporation not résident in the district where suit 
was broùght was not acquired by service on Its résident director, it not 
being aJleged that the property in controversy was wlthin the district 
108 F.-14 
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Eobert ri:. MctJartèr and ArtUtar Lôrià,' for thè* motion. 
Edward Q.Keasbey,opposed. ';: is ; 

KIRKPATEIGK, District Judgé. The complainants, wlio are citi- 
zens of Massachusetts, bring suit against the American Palace-Car 
Company, à corporation organiiîiÉd under the laws of the stàte of New 
Jersey, and other citizens of that state, and seek to join as cd-defend- 
ant in said suit the American Palace-Car Company, a corporation 
organized undèr the lawl oî tiie state of Maine! A subpcena was is- 
sued ont of this court, directed to the défendants résident in the ois- 
trict of NeTï* Jersey, anâito the said Mçine corporation, requiring 
them to answer complainants' bill. The subpœna -was retumed by 
the marshal with this indojrsanent: 

"Served the wlthin wrlt on the défendant Heyward A. Harvey, the American 
Palace-Car Company of Nçw Jersey, and the American Palace-Càr Company 
of Maine on the 12th day df Jubei 1899, at East -Orange, In the diatriet of New 
Jersey, by dellverlng to and leaving wlth an adult persan at the résidence of 
Heyward A. Harvey three copies thereof, and at tixe same tlipe abowlng such 
person this original, wlth the seal of the court a.ttached, and Informlng said 
person of Its contents." 

It is alleged in the bill oî complaint that Heyward A. Harvey, at 
whose résidence the subpoppà for the Maine company was left, is a 
director in said pompany. It does not fippear by said, bill of com- 
plaint or otherwise that the American Pâlgiçè-Car Company of Maine 
transacts orhaa ever transacted any of its business in the state of 
Few Jersey, nor that it has authorized any person to represent it 
in said state. On the coidtrary, the bijl redites that its principal office 
is in the state of Massâcl^^sétts, and that it has an office and agent 
in the state of Maine, whéj^^lt is incorporated. No appéarance Ims 
been entered in the cause by tlie American Palace-Car Company of 
Maine in response to said subpœna, and in default thereof a decree 
pro confesso has been entered against it. The motion now is to set 
aside the Sjçijd decre^ as improvidently entei:ed, because no valid serv- 
ice ôf subpœha has iteen inade upon the Maine company, and the 
court is asked to dismiss the bill of coûiplaint as to the Maine com- 
pany for want Qf jurisdiction. It is suggested by the çomplainant 
that the court ought not at this time and in this wày entertain a 
motion to dislniss for want of jurisdiction, but in theicase of Coal 
Co. V. Blatchford, 11 mu. ,172, 20 L. Ed. 179, Mr. Justice Pield, 
speaking for the supreiûé côiirt of the IJnited States, says: 

"Wbere the cltlzenshlp of the parties Is averred In t^ebl^ of complaint, and 
t^e conséquent defect In the jùiiedlotlon of thé pourt là âiapa,rent, a deîect of 
this çharacter tbna dlscloseâ may be taien 8W,vantage of, wlthQut demurrer, 
on motlpB, at any stage of-tJieproceedlngs." , T 

The jnrisdiction of thfe drcuit court ofthè United States is purely 
BtatUtory. The act of 1887, as amended by the act bf 1888; protides 
thiati',' .1 ,••■■:,, ' '., ..' 

?'No civil suit shall be brought beforç elther of said courts against any per- 
son by any original procès» or proceedlng in any other district than that of 
whlch he is an iHhabltant, but where the Jurisdiction is founded only on the 
fact that the action is between citizens of différent states suits shall be brought 
only in the distflctof the résidence of elther the plaintiCf or the défendant." 
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Thèse statutes haTe been many times before tbe courts for inter- 
prétation. In Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 
36 L. Ed. 768, wliere the plaintiiî resided in Massacliusetts, and the 
défendant was a corporation organized under the laws of Michigan, 
but doing business through an agent in the state of New York, the 
court held that: 

"Corporations can sue and be sued only In the district wliere incorporated, 
or in the state in which the other is a citizen." 

And Mr. Justice Field said in Coal Co. v. Blatchford, supra: 

"If there are several plaintifEs each plaintiff must be compétent to sue, and 
if there are several défendants each défendant must be liable to be sued, or 
the jurlsdiction cannot be maintained." 

In the récent case of Steamship Oo. v. Kane, 170 U. S. 100, 18 Sup. 
Ct. 526, 42 L. Ed. 964, the suprême court takes occasion to discuss the 
whole question of the liability of corporations to be »ued jn United 
States courts, and says, epeaking by Mr. Justice Gray: 

"It is well settled that In a suit against a corporation of one state brought 
in a court of the United States held within another state, In which the corpo- 
ration neither does business, nor bas any person authorized to represent it, 
service upon one of Its offleers or employés found within the state vyill not 
support the jurisdiction, notwithstanding that such service is recognized as 
sufficlent by the statutes or judicial décisions of the state." 

The leamed judge quotes as authority St. Clair v. Cox, 106 U. S. 
350, 1 Sup. Ct. 354, 27 L. Ed. 222; Goldey v. News, 156 U. S. 518, 15 
Sup. Ct. 559, 39 L. Ed. 517; and other cases. 

It is clear that, under the décisions above referred to, the court, 
upon the facts set out in the bill, is without jurisdiction to consider 
this case as against the Maine company; but counsel insista that the 
action is maintainable against them under section 13 of the act of 
1872, amended by section 8 of the act of 1875, which provides that: 

"When in any suit broi^ht in any circuit court of the United States to en- 
force any légal or équitable claim to or remove an encumbrance or lien or cloud 
upon the title to any real or Personal property within the district in which the 
suit is brought one or more of the défendants shall not be an inhabitant of 
or found within the district or shall not voluntarlly appéar, it shall be lawful 
for the court to make an order directing such absent défendant or défendants 
to appear, plead, answer or demur by a certain day to be designated;" 

The object of this section of the act was not in any way to change 
or modify the law as to jurisdiction, nor abrogate any requirement in 
relation thereto. The case of Sait Co. v. Brigel, 14 C. C. A. 577, 67 
Ped. 625, was one for the foreclosure of a mortgage on property 
located in Kentucky. Some of the défendants were citizens of Ohio, 
the same etate as one of the complainants, and for that reason the 
circuit court of appeals held that the circuit court was without juris- 
diction. The location of the property in Kentucky was not effectuai 
to confer jurisdiction there, when the complainant and some of the de- 
fendants were citizens of the same state. It is not alleged in the 
case at bar that the res sought to be affected by the suit is within 
this district. The car, Boston, is in Massachusetts; and the pat- 
ents, in the Southern district of New York; and the title to some 
of the stock in question still in possession of, and the property of, 
the complainants. I am of the opinion that the court bas not ac- 
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tBÎPèâ jorisdîctîon over the American Palace-Car Company of Maine 
by thé service of the subpœna in the manner set ,forth in the mar- 
shal's return, and that tlie court cannot, on the admitted facts, ob- 
tain jurisdiction over tbe said company in this suit. The decree pro 
confessû against the American Palace-Car Company of Maine must 
be vacated, and the bill as to it dismissed, but without costs. 



PBOPLE'S TELEPHONE & TELEGRAPH CO. et al. v. EAST TENNESSEE 

TELEPHONE CO. 

(Circuit Court of Appeals, Slxth Circuit July 13, 1900. 

No. 786. 

1. INJUNCTION— TrEBPASS— EVIDBNCK 

Evidence that défendant, a competing téléphone company, sold to those 
of Its patrons uslng also the plalntifC's téléphone, and assisted them In 
Installlng,' deslj téléphones, wlth swltches and wlres Connecting the Unes 
of both companies in such manner as that wlth one téléphone the user 
could transmit and receive messages through either System at hls pleas- 
ure, Is sufflcient to support the granting of a prellminary injunctlon re- 
straining défendant from installing or maintainlng connection wlth the 
property of the plaintlff, although the maklng and uslng of the connection 
by the patrons does net in any way beneflt the défendant, except as it 
sells anâ fumlshes material for such purpose. 
B. Same— Parties— Appb AL. 

The fallure of plaintlff to join the patrons uslng such desk téléphone and 
switch of défendant Is not avallable as an objection to the granting. of 
an injunctlon, when raised for the flrst'time on appeal, where there are 
sufflcient parties bef ore the court who are amenable to its decree to 
enable it to award a substantlal remedy. 

8. SaMB— KiGHT TO Objbct. 

Where the facts pleaded In a bill for an injunctlon show the défendant 
to be a trespasser, he cannot be heard to complaln that hls co-trespassers 
are not joined as défendants. 
4 Fédéral Codrts— JukIsdiction— CiTizEKSHiiP— Plbading^ 

The description of complalnant. In the tltle of a bill filed by a résident of 
Tennessee, as "duly incorpprated under the laws of the state of Kentucliy," 
is a sufflcient allégation of cltlzenship of complalnant to support the juris- 
diction of the circuit court of the United States, as against an objection 
raised for the first time on appeal, although there is no direct averment 
in the bill that complalnant is a citizen of a difCerent state from that of the 
défendant. 
6. Bamb— -Amount in Controvbrbt— Plbaping. 

Where, in a bill for an injunctlon atid for damages becauae of defçnd- 
ant's trespass upon plaintiff's right of property, the sum of $3,000 is 
claimed, and although there Is reasonable ground for belleving that the 
damages already incurred do not amount to the sum inecessary to glve 
the circuit court jurisdiction, yet it seçma probable that the value of the 
right of property sought to be preserVèd from the antleipated disturbance 
is worth more than that sam, the bill wlll not be dismissed upon objection, 
made for the flrst time upon appeal, that it is not shown that the value 
of the matter in controversy is sufflcient to glve the circuit court Jurisdic- 
tion. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Tennessee. 

This case is brought hère by an appeal taken by the défendants In the 
court beloTV from an order there entered granting an Injunction upon a bill 
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filed by the East Tennessee Téléphone Company for the purpose of restraln- 
Ing said défendants from makîng or maintainlng connections by means of 
wires, switches, or other devlces wlth the wires or other property of the com- 
plalnant. The facts material to the question involved in the controversy are 
thèse: About 18 years ago the East Tennessee Téléphone Company, a corpo- 
ration organized under the laws of Kentucky, established in the city of Knox- 
ville, Tenn., and other near-by locallties, a téléphone System for the use of the 
patrons it secured there. This System was of the usual Isind, operated by wires 
running to the téléphones located in the offices or résidences of its patrons re- 
spectively. The téléphones, wires, and ail other apparatus employed for the 
purpose were and continued to be the property of the East Tennessee Télé- 
phone Company. The use of the téléphone was granted to the patron, and the 
service of the company's System secured to him, at a certain fixed reniai or 
rate. Four or five years ago the défendant, the People's Téléphone & Tele- 
graph Company was incorporated under the laws of Tennessee for the purpose, 
among others, of furnishing téléphone conveniences to people In the same ter- 
ritory, and this company has become a keen competitor with the East Tennes- 
see Téléphone Company for the patronage of the publie. Many persons used 
both Systems, and some time before the flling of the bill the appellant began 
eelling and assisting those of its patrons using both téléphones in installing 
desli téléphones, with switches and wires Connecting the lines of both com- 
panies in such manner as that with one téléphone the user could transmit and 
receive messages through either System at his pleasure. The appellee com- 
plained of this, but the appellant, claiming the rlght to do what it was doing, 
persisted, and indicated its purpose to continue its practice. Thereupon the 
complainant filed this bill, and moved for an injunction. An order to show 
cause was made, and the défendants filed an answer and accompanyîng afli- 
davits in opposition. Upon the hearing Judge Clark granted the preliminary 
injunction prayed, restraining the défendants from installing or malntalning 
connection by the défendants with the property of the complainant. 

Léon Jourolmon, for appellants. 
Walter S. Eoberts, for appellee. 

Before LtTRTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

The assignments of error, omitting such as are not spécifie enough 
to require attention, are ail closely related, and may be considered 
under a few heads. It is urged that there was error in granting the 
injunction, because it appears from the record that the défendants 
had not made the connections complained of, and were not intending 
to do so. The contention is that it is only the patrons who are mak- 
ing thèse connections, and that, as the answer puts it, "complainant 
has sued the wrong persons." But it seems to us that no mistake has 
been made in this particular. The participation of the défendant 
téléphone company in effecting the connections with the complain- 
ant's lines is but thinly veiled in the answer. Referring to the flrst 
occasion when a subscriber had discovered the way and had eflfected 
the connection, the answer states that: 

"When défendants learned of this connection, they made no objection to it, 
and in fact thought it a convenience that its patrons had a right to enjoy, and 
one that was a real advantage to the complainant company, as it saved the use 
of Its battery and wall 'phone. As various common patrons of the two com- 
panies saw and heard of this convenience, they made application to thèse de- 
fendants for desk sets, with the necessary switch and wire to make said con- 
nection, and défendants supplied them with the same; but no agent or em- 
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ployé of the défendants has ever made any connection wîth any wire or 
instrument of complalnant^ défendant DuncaJa havlng expressly notlfled parties 
applying for desk sets that hls employés would not make connection with 
complainant's wires or 'phones, but that the appUcant would bave to make 
mme^ if he deisired It, on his own responsibillty." 

And again, in paragraph 5 of the answer, it is said: 

"As before stated, no employé of the defeil'dant company nor défendant J. 
0. Duncàn has evër made any connection wlth complainant's Unes, but dé- 
fendant J. 0. Duncan, as gênerai manager, has leased to the subscribers of 
the défendant company désk sets, switches, and wires, capable of sucb a con- 
nection, and has had hls employés place said desk sets, switches, and wires 
for connection wlth defendant's desk 'phones, and upon Inquiry and at the re- 
quest of subscribers to both companies obtalttlllg desk sets, défendant .T. C. 
Duncan éxplalned the praeticabillty and method of Connecting a deslc 'phone 
with the Unes of . both companies,— Information that any ordinary mechanic 
eould give,— but in every Instance notlfled the appUcant that neither he nor any 
of his cq-defendant's employés would make any connection with complainant's 
Unes or 'phones. Thèse things défendants had a légal right to do, and still 
hâve such right." 

The Jtidge before whom the motion was made had, we think, suffl- 
cient évidence before him to justify his conclusion that the défendant 
téléphone company was co-operating in the unlawful invasions of the 
other company's property rights which vyere alleged in the Mil. And 
he might not unreasonably conclude his inference was right when he 
perceived the vigor with which the right daimed was defended. In 
this connection it is proper to take notice of the suggestion in the 
assignments of error that the making and using the connection by 
the patrons "had not in any way benefited the défendants except in 
so far as they sold and fumished material for such purpose." But, 
if it were material that the défendant company should be benefited 
in order to make its conduct unjustiflable, it is easy to see the ad- 
vantage it would gain by thus bringing its Unes and téléphones into 
communication with those of the other company. There is évidence 
in the record, and it seems quite credible,>that the bringing into com- 
munication of the two Systems in this way injuriously affeets the 
apparatus, and disturbs the opération of the service. It is not nee- 
éssary to go into a discussion to demonstrate so plain a proposition 
as that the complainaQt's rights, as the owner of the Unes and ap- 
paratus installed and operated by it, were not subject to be invaded 
in the manner complained of. We hâve already referred to the ob- 
jection that the patrons are not made défendants. As it is made a 
distinct ground of one of the assignments of error that they are nec- 
essary parties, it seems proper to refer to the subject more at length. 
In the flrst place, there was no demurrer to the bill on that ground, 
nor was it distinctly taken by the answer. The point is flrst made 
on the appeal. The courts are not inclined to favor this défense 
when it is postponed to the hearing in the appellate court. It will 
not be listened to if there are sufflcient parties before the court who 
are amenable to its decree to enable the court to award a substantial 
remedy. Society v. Watsbn, 37 U. S. App. 141, 15 C. C. A- 632, 68 
Fed. 730; Cowen v. Adams, 24 0. C. A. 198, 78 Fed. 536; McOahan 
V. Bank, 156 U. S. 218, 15 Sup. Ct. 347, 39 L. Ed. 403. Besides, the 
défendant is, if the facts be as they appear on this motion, a très- 
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passer, and has no substantial ground for claiming tliat co-trespassera 
should be joined with it. Tlie complainant may, if it sees fit, refrain 
from pursuing them. It owes no duty to the défendant to do so. 

Another ground of défense newly raised in this court is that the 
complainant wholly fails to show diverse citizenship of the parties, 
and in support of this contention it is urged that "the allégation that 
complainant is a nonresident of Tennessee is not équivalent to the 
allégation that it is a citizen of another state," — a proposition which 
might be admitted. And it is true that there is no direct averment 
in the bill that the complainant is a citizen of another state than 
Tennessee. But this is not indispensably necessary. If it appears 
by way of description in any part of the pleadings or process that the 
requisite diversity of citizenship exists, that is suiHcient where the 
question is first raised on an appeal. Gordon v. Bank, 144 U. S. 97, 
12 Sup. et. 637, 36 L. Ed. 360; Ward v. Manufacturing Co., 12 U. S. 
App. 295, 5 G. G. A. 538, 56 Fed. 437. And see Maddox v. Thorn, 
23 U. S. App. 189, 8 0. C. A. 574, 60 Fed. 217. The pleader bas en- 
titled the bill in the case, and therein described the complainant as 
"duly incorporated under the laws of the state of Kentucky," and al- 
though this may be regarded as informai, it is substantially équiva- 
lent to the not unusual préface wherein it is stated that the plaintiff, 
a citizen of some named state, brings this his bill against, etc. If 
the allégation of the citizenship of complainant is not technically in 
due form, we think it suflficient for this belated objection. 

A further new objection, not mentioned in the assignment of errors, 
is that it is not shown by the bill that the value of the matter in 
controversy requisite to give jurisdiction is at stake. The bill prays 
for an injunction, and also for a decree for the damages already in- 
curred, and claims for the latter the sum of $3,000. No estimate is 
put or amount claimed for the value of the right the invasion of 
which is anticipated. We stiould be disposed to agrée with counsel 
for the appellants that there is no reasonable ground shown for be- 
lieving that the damages already incurred amount to so much as 
§2,000, but it seems to us very probable that the value of the right 
to préserve the property of the complainant from the anticipated 
disturbance is more than that sum. If this objection had been taken 
in the court below, it is reasonable to, suppose that court would hâve 
allowed an amendment which would hâve made more certain this 
ground of jurisdiction. And this would bave been permissible. Carr 
V. Fife (C. C.) 45 Fed. 209; Garr v. Fife, 156 U. S. 494, 15 Sup. Ct. 
427, 39 L. Ed. 508. But the rule applicable at this stage of the 
progress of the case is that, in order to justify this court in directing 
the dismissal of the bill, we should be clearly satisfied that the nec- 
essiary amount is not involved. This change in the attitude of the 
court towards such questions anses upon the presumption that the 
necessary facts do, in truth, exist, else their existence would hâve 
been promptly challenged, instead of being tacitly assented to, and 
the objection subsequently presented in a court which bas no power 
to amend the record. In the case of Insurance Co. v. Nobles (G. C.) 
63 Fed. 641, Judge Dallas, at the circuit, declined to dismiss the 
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bin on âccouiit of thé defective etatement of the facts in référence to 
tlïè Bnm invÔlTHedi,': and gave the complainant leave to amaid his bill 
in that regard. A similar question tO that now presented came be- 
fore this court in ButcMefs' & Drovers' Stock- Yard Co. v. Louisville 
& N. R. Co,, 31 U. S. App. 252, U 0. C. A. 290, 67 Fed. 35, where 
the jurisdiction was sustained on appeai, although the allégation of 
the amount involved^yas quite as détective as in the présent instance, 
it ajppearing tliat the point Imd not been made in the court below. 
So, alao, in -the case of Edison Electric Light Co. v. Peninsular Light, 
Power & Heat Co. (0. CO 95 Fed. 669; s. c. on appeai (C. C. A.) 101 
Fed. 881,— a case very similar to this in respect to the présent, — 
where the user of the current was not made a party in a suit for in- 
fringement against an alleged csintrUautor, and no objection on that 
account had been made in the pleadings or at the hearing. The 
court regarded it as -waived, and prqceeded to a decree upon the 
merits. This decree was subsequently àffirmed by this court, a course 
which would not hâve been permissible if there was a want of parties 
indispensable to the jurisdiction. In thèse circumstances we are of 
opinion that, in the face of the objections taken before the judge who 
allowed the injunction, his discrétion was fairly exercised, and that 
the objections to the jurisdiction now raised are not fatal. We shall 
therefore direct the order appealed from to be àffirmed,- and that the 
cause be remaiided to the circuit court, with instruction to grant 
leave to the complainant to amend its bill so as to more certainly 
allège the jnrisdictional facts in respect to the value of the matter 
in controver^ and the citizenship of the complainant It is so or- 
dered. 



LOUISVILLB & N. R. 00. V. McCHORD et al. LOUISVILLE, H. & ST. L. 

EY. 00. T. SAMB. CHESAPEAKB & O. EY. 00. v. SAMB. 

SOUTHERN EY. CO. V. SAMB. 

(dlrcult Cotirt, D. Kentucky. July 16, 1900.) 

L Carriers— Statb Régulation of Ratbb— Validitt of Kkntuckt Statutb 
The Kentucky act of.March 10, 1900, relatlhg to tBe charging of ex- 
tortlonate ratés by rallroads, provides that upon complalnt to the stàte 
rallroad commission that any rallroad company has charged extortlonate 
rates, or when the commission bas reason to belleve 0Uch rates are being 
charged, It shall be Its ^uty tohear and détermine the matter as speedily 
as possible, givlng notice of the tlme and place of heâring to the com- 
pany by mailing a letter to an offlcer or employé thereof; that the com- 
mission shall béar such stàtements, arguments, and évidence offered by 
the parties as It shall deem relevant, and may take dépositions; that, if 
the commission shall détermine that the company has been guilty of 
extortion, it shall flx a Just and reasonable rate which said company 
may charge thefeafter for ;llke services, which rate shall be entered In Its 
order book, ana of which the company shall be givrai notice; that if 
thé compiiiy« its offlcer;; agent, or employé, shaU ; théreafter charge a 
greater mte thàa that softsed, such company, offlcer, agent, or employé 
shall be^gpllty of extortion, and shall be âùed as provided in the act, 
npon prî9fecuÛon by Indictment In the courts of the state, which are 
given Jùrlsalctlon of the offense. Under thé constitution and laws of 
the state, the rallroad commission is an administrative body, wlthout 
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judiclal powers, and wlthout power, other than that gircn In the act, to 
flx rates. Bdd, that such act Is in violation of the constitution of the 
United States, conceding that it was net Intended to apply, as it doea 
by Its terms, to Interstate aa well as to local rates— First, because auy 
order made by the commission thereunder flxlng a rate is not uniform 
In its opération thronghout the state, but applies to one company alone, 
and thus dénies to such company the equal protection of the laws; sec- 
ond, because any change in a rate established by a rallroad company 
havlng been made to dépend on a précèdent décision that It has been 
guilty of extortion, and to follow such décision as a penalty, such com- 
pany is entitled to a judiclal détermination of that question, and such 
détermination by a nonjudiclal body, left to its own discrétion as to what 
shall constltute extortion, and authorized to act merely upon a notice 
sent by mail to any employé of the company, does not constitute due 
process of law, nor does the act give the courts, in subséquent criminal 
proceedings Instltuted thereunder, any power to review such décision, 
or to détermine whether the rate flxed by the commission is reasonable 
and just. 

8. Same. 

Such act Is further invalid as to the LouisvIUe & Nashville Rallroad 
Company, whose charter fixes maximum rates whlcb it may charge, be- 
cause, without attempting to repeal such charter, it empowers the rall- 
road commission to subjeet the company to criminal prosecution and 
heavy punishment for charging the rates thereln authorized. 

8. Same. 

Such act, In attempting to confer judiclal powers on the rallroad com- 
mission, is also in violation of the constitution of Kentucky (sections 27, 
28), which provides that the powers of the government shall be divided 
into three separate departments,— the législative, the executive, and tho 
judiclal,— and each of them be eonfined to a separate body of magistracy, 
and that "no person or collection of persons, being of one of those de- 
partments, shall exercise any power properly belonging lo either of 
the others." 

4. Fedbbal Courts— Prbliminaky Injuhction aqainst Enforcbmknï of State 
Statute. 

Where a state statute, by methods plainly in violation of the constitu- 
tion of the United States, authorizes a rallroad commission to flx a rate 
of charge for any single rallroad company, and the criminal prosecution 
and punishment by fine or Imprisonment of the company or any of its 
offlcers or employés for maklng a charge in excess of such rate, a féd- 
éral court may properly grant a prelimlnary injunction against the en- 
forcement of such statute until Its validity has been finally determlned. 

In Equity. On motions for preliminary injunctions. 

Helm, Bruce & Helm and Walker D. Hines, for complainant Louis- 
ville & N, R. Co. 

Helm, Bruce & Helm, for complainant Louisville, H. & St. L. Ky. Co. 

Humphrey, Burnett & Humphrey, for complainant Southern Ey. Co. 

Wadsworth & Cochran, for complainant Chesapeake & 0. Ry. Co. 

E. J. Breckinridge, Atty. Gen., Kohn, Baird & Spindle, and Lewis 
McQuown, for défendants. 

EVANS, District Judge. Thèse actions hâve for a common object 
the prévention of the threatened enforcement of an act of the gênerai 
assembly of this state which became a law on the lOth day of March, 
1900, and, if constitutional, became effective 90 days thereafter. In- 
cluding its title, the act is as follows: 
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"An |(it to' prevent raHroafl companles or corpoïàtlôns ownlng and operatlng 
i^ Une or Unes of raïlroâd, and Its offlcers, agents 'aùd employés, from 
Cha^glng, eoUécting or recelvtog extortionate freight or passenger tates 
In.tïils commonwealth, and to fûrther Increàse and deflne tlae duties and 
pôWers 6Ï thé railroad eommissldn In referetice therëto, and prescrlbing 
the mapiiër of enforcing tKe provisions of tMs act and penalties for the 
vlolàtlot» Of Its provisions. 

"Be It enacted by the gênerai assemWy of the commonwealth of Kentucky: 
"Section 1. When complalnt shall be made to the railroad commission, ac- 
cusing any railroad company or coi^oratlon of charglng, CoUectlng or recelv- 
ing extortioiiàte frelght or passenger rates over Its Une or Unes of railroad In 
thls cdmmonvreàlth, or when sald conmilsslon shàll reçoive Information or 
hâve reason to believe that Sùch rate or' rates are being charged, eoUected or 
recelved, It 'shall be the dnty of said eommissldn to hear and détermine the 
matter asspeedlly as possible. They shall glve the company or corporation 
complathed of not less than ten daysi" notice, by lettër maUed to an offlcer 
or employé of sald company or corporation, statlng the tlme and place of the 
hearing of same; also the nature of the complaint or matter to be Investi- 
gated, and shall hear such statements, arguments or évidence oiïered by the 
parties as the commission may deem relevant; and should the commission 
détermine that the company or corporation is, or bas been, guilty of extor- 
tlon, said commission shaU make and flx a Just and reasonable rate, toll or 
compensation, whlch said railroad company or corporation may charge, collect 
or reçoive for like services thereafter rendered. The rate, toUs or compensa- 
tion so flxed by the commission shall be entered and be an order on the 
record book of thelr office, and slgned by the cornmission, and a copy there- 
of maiied to an offlcer, agent ot employé of the railroad company or corpora- 
tion afCected thereby, and shall be in full force and efflect at the expiration 
of ten days' thereafter, and may be revoked 6r modified by an order likewise 
entered of record. And should said railroad company or coiTporation, or any 
offlcer, agent or employé thereof, charge, coUéct or reçoive a greater or 
hlgher rate, toll or compensation, for like serviçesi thereafter rendered than 
that made and flxed by said commission, as herein provlded, sald company or 
corporation, and said offlcer, agent or employé, shall each be deemed guilty of 
extortion, and upon conviction shall be flned for the first offense in any sum 
of not less than $500 nor more than §1,000, and upon a second conviction, In 
any sum, not less than $1,000 nor more than $2,000, and for the third and suc- 
ceeding convictions, In any sum, not less than $2,000 nor more than $5,000. 

"Sec. 2. The circuit court of any county liito or through whlch the Une or 
Unes of road carrying such passenger or frelght, owned or operated by said 
railroad, and thé FrankUn circuit court shaU hâve Jurisdiction of the offense 
against the railroad company or corporation offending, and thé circuit court 
of coùûty where such offense may be committed by said offlcer, agent or em- 
ployé, shall hâve Jurisdiction in ail prosecutlons against said offlcer, agent 
or employé. 
"Sec. 3. Prosecutlons under this act shall be by Indlctment. 
"Sec. 4. Ail prosecutlons under this act shaU be commeneed within two 
years after the offense shall hâve been committed. 

"Sec. 5. In maklng said Investigation said commission may, when deemed 
necessary, take the dépositions of witnesses before an examiner or notary 
public, whose fee shall be paid by the state, and upon the certlflcate of the 
chairman of the commission, approved by the governor, the auditor shall 
draw hls warrant upon the treasurer for its payment." 

The complainants severally seek the order of this court enjoining 
and restraining the défendants, who compose the railroad commission 
of the state, from carrying into effect any of the provisions of the act, 
upon the ground that it violâtes the constitution of the United States 
— ^First, in authorizing the commission to flx rates in certain instances 
upon interstate commerce; second, in authorizing the commission to 
deprive them of their property without due process of lawj third, in 
authorizing the commission to take from them the equal protection of 
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the law; fourtli, in authorizing the commission to take their property 
for public use without just compensation; flfth, in authorizing ail of 
thèse things to be done by a body of executive oiflcers who are not a 
court, and who are without judicial powers; and, sixth, as to the Louis- 
ville & Nashville Railroad Company, by authorizing the défendants to 
fix rates différent from those established by the unrepealable charter 
provisions of that company, thereby impairing the obligations of its 
contract with the state of Kentucky. 

When the act is closely analyzed, it is found to provide: First, that 
either when complaint shall be made to the railroad commission ac- 
cusing any railroad or corporation of charging, collecting, or receivi 
ing extortionate freight or passenger rates over its line of railroad in 
this state, or when that commission shall receive information or hâve 
reason to believe that such rates are being charged, collected, or re* 
ceived, it shall be, second, its duty to "hear and détermine" the matter 
as speedily as possible; third, the company complained of shall be given 
not less than 10 days' notice by letter, mailed to an ofiicer or employé 
of such company, stating the nature of the complaint or matter to be 
investigated, and the time and place of hearing it ; f ourth, the commis- 
sion shall hear such statements, arguments, or évidence offered by the 
parties as the commission may deem relevant, and may take the dépo- 
sitions of witnesses; fifth, should the commission détermine that the 
company is or has been guilty of extortion, it shall fix a just and rea- 
sonable rate of toll or compensation which said company may charge, 
collect, or receive for like services thereafter rendered ; sixth, the rate 
80 fixed shall be entered in its order book, and a copy mailed to an ofià- 
cer, agent, or employé of the railroad company affected thereby, and 
after 10 days thereafter shall be in full force until changed by the 
commission on the record; seventh, should any such railroad, its oflS- 
cer, agent, or employé, thereafter charge, collect, or receive a greater 
rate of compensation for like services than those thus fixed for it by 
the commission, such railroad, its agent or employé, shall be guilty of 
extortion, and shall be flned as provided in the act; and, eighth, of the 
offense of extortion as thus defined, the varions circuit courts of the 
state shall hâve jurisdiction by indictment. 

The suprême court of the United States in many cases has announced 
certain fundamental principles which hâve a more or less direct bear- 
ing upon the questions involved in thèse cases. In Chicago, M. & St. 
P. Ry. Co. V. Minnesota, 134 U. S. 458, 14 Sup. Ct. 467, 33 L. Ed. 981, 
the court nsed this language: 

"The question of the reasonableness of a rate of charge for transportatlon 
by a railroad company, involving as it does the élément of reasonableness, 
both as regards the company and as regards the public, is eminently a ques- 
tion for judicial Investigation, requiring diie proeess of law for its détermina- 
tion. If the company Is deprived of the power of charging reasonable rates 
for the use of its property, and thus, in substance and efCect, of the property 
Itself, without due proeess of law, and In violation of the constitution of 
the TJnited States, and In so far as it is thus deprived, while other persona 
are permitted to receive reasonable profits upon thelr invested capital, the 
company Is deprived of the equal protection of the laws." 

In Eeagan v. Trust Co., 154 U. S. 399, 14 Sup. Ct. 1055, 38 L. Ed. 
1024, Mr. Justice Brewer, speaking for the court, said: 
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"TheBe cases ail support tlie proposition that, whlle It Is not the province 
Of tiife courts to enter upon the merely administrative duty of framlng a 
taritt bf rates for carriage, It is withln the scope of judicial power and a part 
of judiéial diity to restraln anything which, In the form of régulation of rates, 
opérâtes to deny to the owners of property Invested In the business of trans- 
portation that equal protection whlch Is the constltutional right of ail owners 
of other property. There Is nothlng new or strange In this. It lias always 
been a part of the judicial functlon to détermine whether the act of one 
party (whether that party he a single indlvldual, an organized body, or the 
publie as a whole) opérâtes to devest thè' other party of any rights of per- 
son or proiperty. In every constitution Is the guaranty against the taking of 
private property for public purposes without Just compensation. The equal 
protection of the laws, which, by the fourteenth amendment, no state can 
deny to the Individual, forblds législation, in whatever form it may be en- 
acted, by which the property of one individual is, without compensation, 
wrested from him for the beneflt of another or for the publie. This, as has 
been often observed, is a govemment of law, and not a govemment of men; 
and it must never be forgotten that under such a govemment, with its con- 
stltutional limitations and guaranties, the forms of law and the machinery 
of govemment, with ail their reach and power, must, in their actual work- 
ings, stop on the hlther side of the unnecessary and uncompensated taking 
or destruction of any private property legally acqulred and legally held." 

In Eailway Co. v. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567, 
it was lield that, when a state législature establishes a tariiï of rail- 
road rates so unreasonable as to practically destroy the value of the 
property of the company engaged in the carrying business, courts of 
the United States may treat it as a judicial question, and hold such 
législation to be in conflict with the constitution of the United States, 
as depriving the company of its property without due process of law, 
and as depriving it of the equal protection of the law. In the case of 
Tnrnpike Co. v. Sandford, 164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560, 
it was held that the courts hâve the power to inquire whether a body of 
rates prescribed by a législature is unjust and unreasonable, and such 
as to work a pfactical destruction of rights of property, and, if found 
so to be, to restrain its opération, because such législation is not due 
process of law. In Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 
L, Ed. 819, after an elaborate review of ail the authorities, the court 
held, as it had done frequently before, that a railroad corporation is a; 
person, within the meaning of the fourteenth amendment, declaring 
that no state shall deprive any person of property without due process 
of law, nor deny to any person within its jurisdiction the equal protec- 
tion of th« law. In that case the court also held that a state enact- 
ment, or régulations made under the authority of a state enactment, es- 
tablishing rates for the transportation of persons or property by a rail- 
road, that will not admit of the carrier earning such compensation as, 
under ail the circumstances, is just to it and to the public, would de- 
prive such carrier of its property without due process of law, and deny 
to it the equal protection of the laws, and would therefore be répugnant 
to the fourteenth amendment of the constitution of the United States. 
The court held further that, while rates for the transportation of per- 
sons and pïdperty within the limite of a state are primarily for its dé- 
termination, the question whether they are so unreasonably low as to 
deprive the carrier of its property without such compensation as the 
constitution secures, and therefore without due process of law, cannot 
be so conclusively determined by the législature of the state, or hy 



LOUISVILLE & N. K. CO. V. M'cHORD. 221 

régulations adopted under its authority, that the matter may not be- 
come the subject of judicial inquiry. The court also held further that 
the idea that any législature, state or fédéral, can conclusively déter- 
mine for the people or for the courts that what it enacts in the form of 
law, or what it authorizes its agents to do, is consistent with the 
fundamental law, is in opposition to the theory of ail our institu- 
tions, as the duty resta upon ail courts, state or fédéral, when their 
jurisdiction is properly invoked, to see to it that no right secured by 
the suprême law of the land is impaired or destroyed by législation. 
And Mr. Justice Harlan, in delivering the opinion of the court in 
that case, at page 528, 169 U. S., page 427, 18 Sup. Ct., and page 842, 
42 L. Ed., said: 

"The perpetuity of our Institutions, and the Uberty which Is enjoyed under 
them, dépend in no small degree upon the power given the judiciary to dé- 
clare nuU and vold ail législation that Is clearly répugnant to the suprême 
law of the land." 

The courts of the United States hâve not hesitated, and, in order 
to préserve to ail persons, corporations, and individuals, alike, the 
guaranties of the constitution against invalid législation, whether 
state or national, should not hesitate, to enforce the suprême law 
of the land. If in thèse cases the législature or the railroad commis- 
sion had established any rate, by or through the act complained of, 
the reasonableness and justness of that rate would be the legitimate 
subject of judicial inquiry, under the décisions referred to; but no 
rates hâve in fact been flxed, and none are authorized to be fixed, 
except pursuant to the express provisions of the act itself, nor until 
the commission bas, after trial, "determined" that the railroad Com- 
pany bas been "guilty of extortion." It will be observed that there 
is no gênerai power delegated to the commission to flx rates, nor 
does the statute creating the commission give it any such right. Its 
soie authority in the premises is stated in the act above set forth, 
and mu9t be based upon its conviction of the railroad of extortion. 
It cannot move until what we may call this jurisdictional fact has 
been ascertained to exist; and then, having proceeded to détermine 
that the railroad has been guilty of extortion, although it has been 
fumished with no unmistakable statutory standard as to what is to be 
held to be extortion, it lowers the rate of that road for that par- 
tieular service. Its own opinion — its own judgment — is the sole 
guide ui)on both questions. If the law only conferred on the com- 
mission power to flx a schedule of rates for ail railroads in the state 
generally, it would be the duty of the court to await its action in 
that regard, and then permit those rates, if called in question, to 
Btand or fall as they might, in the court's judgment, be just and rea- 
sonable, or the reverse. It might be conceded that, in case a rail- 
road commission wàs given gênerai power to establish a schedule of 
rates, a failure on the part of a carrier to conform to those rates 
when established might be made punishable. Reagan v. Trust Co., 
154 U. S. 362, 14 Sup. Ct. 1055, 38 L. Ed. 1024. But this does not 
yet reach the cases before us. Hère the power given is to be exer- 
cised only where the commission has "determined" that the railroad 
company has been "guilty of extortion" in a given instance or in- 
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stances complaîned of, and then apparently pnly by way of punish- 
ment therefor, or as an occasion for laying a fpundation for other 
punishment, although tbe législature hfl.s established no deânite test 
(unless in the Louisville & Nashville Eailroad case) of wkat is an ex- 
tortionate rate, and no positive guidance in the caise of any of the com- 
plainants, unless it be that company whose charges are flxed at the 
maximum rates stated in its bill. It is frankly and altogether prop- 
erly conceded upon ail hands that the railroad commission is not 
constitutipnally a judicial body, and cannot, under the constitution 
or laws of Kentucby, rightly exercise judicial functions. Section 27 
of the présent constitution of the state provides that the powers of 
the government shall be divided into three separate departments, and 
each of them be confined to a separate body of magistracy, namely, 
the législative, the executive, and the judicial; and section 28 pro- 
vides that no person or collection of persons, being of dne of those 
departments, shall exercise any power properly belonging to either of 
the others, Under section 109 to 144, inclusive, the judicial depart- 
ment of the state government is established, and no judicial tribunals 
except those named therein can lawfully be established in Kentucky. 
A railroad commission is not one of thèse. The suprême court of 
the United States in many cases holds that a railroad commission is 
a mère administrative body, and part only of the executive depart- 
ment of the government. Our analysis of the act in question, how- 
ever^ bas clearly shown that the whole apparent purpose of the act 
was to give the commission the judicial power, or at least the quasi 
judicial power, to "hear and détermine" whether a railroad bas been 
"guilty of extortion," and as a resuit to lower the freight rate of that 
railroad for similar services. The commission could act only upon 
complaint made to it, unless in the presumably rare instances when 
information should oliierwise come to it. The complaint must show 
what is loosely called a charging of an "extortionate" freight rate. 
The Company complained of must be notified. This, it is true, must 
be giveo, not personally, but only through the mails; and the notice 
may be sent to a mère employé, who may be the most insigniflcant 
laborer, and one who cares nothing for the interests of his employer. 
But there must be, at the least, this sort of notice through the mails. 
At the hearing of the complaint, évidence which the commission may 
adjudge to be "relevant" may be heard. Arguments may be submit- 
ted, and dépositions may be taken and read. When the commission 
bas "determined" that the, company is '^guilty of extortion," it shall 
then fix the rate thereafter to be charged in similar cases by that 
company pnly, and not by carriers generally. This shall be entered 
upon the records of the commission. Afterwards, if the company 
thus found "guilty of extortion" shall in a like case charge or collect 
a rate greater than the ©ne thus flxed, or if any of its employés shall 
do so, it shall be guilty of the crime of extortion. Thèse, matters ail 
bear the marks of a judicial proceeding, and the flxing of a lower 
rat€ has ail the appearance of inflicting that much punishment upon 
the party found "guilty of extortion" by this nonjudicial body. But 
the act goes f urther, and provides that if, after the rate is thus flxed, — . 
after this possible punishment is thus inflicted, — that company charges 
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a hîgher rate for similar services, however reasonable it in fact might 
be in the judgment of a court, the real judicial tribunals of the state 
are then given the power to punish it or its employés therefor, though 
the power is apparently withheld from tbose courts of judiclally in- 
quiring whether the rate thus flxed under thèse circumstaûces by the 
commission was just or reasonable, or whether in the case of the 
Louisville & Nashville Company it exceeded the rate it is expressly 
authorized to charge by its charter. 

It will be seen, too, that the act might literally apply equally and 
indiscriminately to domestic and to interstate trafQc alike, although 
as to the latter it cannot be pretended that the législature could give 
the commission any power whatever. That the commission cannot, 
upon any complaint or information, lawfully base any action upon 
charges of freight rates upon interstate commerce, is too clear for 
argument; but as that may be true, and the commission still has 
power to fix rates upon local freight, the question yet remains as to 
the respective rights of the complainants and the commission in re- 
spect to domestic commerce. In a line of cases like Baldwin v. 
Franks, 120 U. S. 686, 7 Sup. Ct. 656, 763, 32 L. Ed. 766, the rule is 
established that where the language of a statute is so broad as to 
cover cases which are beyond the constitutional limits of législative 
power, as well as those which are not, the courts will not attempt 
to separate them, but will hold the entire statute to be void, and it 
is insisted that this principle should be applied at this point to thèse 
cases. It is, however, conceived that, while the rule must apply to 
congressional enactments, there may be a différence where state laws 
are involved where there ia a degree of necessity for conflning the 
language used to state concems, — the presumption being that the lég- 
islature, even by the use of language apparently the most gênerai, 
does not intend to exceed its jurisdiction (End. Interp. St. § 169); but, 
without deciding the point, and assuming, as is probably fair, that 
the législature only meant the act in question to refer to changes of 
freight rates on local commerce, it still seems to the court that it is 
subject to several objections which cannot be overcome: 

First. If one railroad should be convicted by the commission of 
having been "guilty of extortion," and if a lower rate should conse- 
quently be fixed by it, such rate is prescribed for the guilty railroad 
alone, and for none of the others. The effect of the détermination 
that the railroad has been guilty of extortion is individual. This 
being so, the others are still at liberty to charge, as proper, a rate 
which, if charged by the one thus convicted, would be deemed extor- 
tion; thus not merely inflicting a single penalty for a single oiïense, 
but placing the guilty railroad at the disadvantage of having a low- 
er rate than its rivais, and depriving it of the equal protection of the 
laws. It cannot be just, it cannot be an equality of right or of protec- 
tion, for an act to be unlawful if done by one railroad in Kentucky, 
and perfectly lawful if done by another railroad in the same state. 

Second. The investigation of a complaint, and the décision thereon 
by the commission that the railroad complained of is "guilty of ex- 
tortion," being the only way to put the act in motion, the railroad is 
entitled to flrst bave a judicial détermination of the question of ita 
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gailt, befope the rate can be lowered as a penalty for the act charged 
to hâve been committed. The commission cannot jadicially, noi by 
due process of law, detennine the one, question upon wbich its right to 
flx a lower rate must dépend. This i» eiùphasized by the absence of 
any précise statutory standard by -which the commission is to be guid- 
ed as to what is an extortionate charge. The raiboads hâve the in- 
hérent right to chaîne and collect a just and reasonable rate. Noth- 
ing short of a judicial proceeding conforming to due process of law, 
which>not only incltides due notice to the company interested, but a 
tribunal legally compétent to act, cân flnd a railroad guilty of extor- 
tion, as a basis for imposing the arbitrary penalty of lowering their 
customary rates, and as f urnishing a stepping stone to ulterior penal- 
ties of great severity, which it is the obvions purpose of the act to 
hâve inflicted. The législature may delegate to a commission power 
toiestablish rates generally, but not the power to try an individual 
railroad for an offense, and lower its rates, alone, as the penalty of 
such conviction. 

Third. The most prominent feature of this législation is the mani- 
fest purpose, if possible, to regulate rates by severe punishments for 
single offenses, rather than by means of real attempts to solve the 
immense problem of fair and reasonable freight and passenger char- 
ges, by industrious and earnest efforts to ascertain what they should 
be. But, even if the spirit of the statute be extrême and harsh, rather 
than moderate and fair, this would be unavailing to the complaînantsy 
if the provisions of the act had been kept within constitûtional bounds. 
As already indicated, the act do^ not fix; nor attempt to fix, nor re- 
quire the flxing of, rates equally and generally for ail. It aims alone 
at single instances, and, as a condition précèdent to the right of the 
commission to make any change in any existing rate, it requires that 
the c<>itanission shall fînd the railroaid guilty of extortion, without 
defining in any précise sensé what that is. Of the hearing upon the 
charge before the nonjudidal administrative body, a species of no- 
tice and an opportunity to be heard as to the reasonableneas and 
justness of the rates is given. But ail that is thus done is prelim- 
inary to having a justification for the further step, if the railroad 
charges an excess rate over that thus fixed, of having it convicted of 
another and further extortion, without any provision in the act that 
the judicial tribunal which shall try the accused for that offense may 
investigate and décide whether the rate fixed in this extraordinary 
preliminary proceeding before the administrative body was reason- 
able or just. No opportunity for such an investigation is aftorded by 
the statute when the courts are given jurisdiction of the cases, and 
it is by no means certain, that those courts would feel constrained to 
give the relief in the absence of an express statutory requirement. 
Thèse considérations, therefore, seem to bring this case within the 
principle flrst above quoted from the opinion of the suprême court 
in the Minnesota case. K it had been the intention of the législature 
to recognize the right to a judicial investigation of the reasonableness 
of the rates fixed under the provisions of the act, and to afford an 
opportunity therefor before a conviction upon an indictment for ex- 
tortion, it would hâve said so in unmistakable terms, in order that 
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the accused might not be left to the doubtful chances of mère con- 
struction, not only as to the existence of that right, but as to the 
competency of a criminal court in a criminal case, without a com- 
missioner or adéquate equipment to enforce it. It is indeed manifeat 
from the entire scope and plan of the enactment, and its opération 
upon mère isolated cases only, that it was the purpose to exclude ail 
inquiry upon that aubject after the commission had acted, and to 
enforce by rigorous and extravagant pénal ties the rates thus fixed, 
however reasonably and earnestly the railroad might désire to prompt- 
ly hâve the question of the justness of those rates ânally determined 
by a judicial inquiry. Upon the principles so often and so emphatic- 
ally announced by the suprême court, this purpose thus plainly writ- 
ten in the législation must be fatal to its validity. It is fair to say 
generally that a railroad should take the pénal conséquences of 
charging unlawful rates, but until the customary rates fixed by itself 
are lawfully and constitutionally changed by the state, or through 
its agencies, the carrier should not be punished for collecting ita own. 
It may illustrate the subject to inquire whether punishments ought 
to await a final détermination of what are just and reasonable rates, 
or whether their infliction should begin at once, with the possibility 
or probability of being entirely unconstitutional. Justice obviously 
dictâtes the former course, particularly as the latter might turn out 
to be utter spoliation. Viewing the act as a whole, and considering 
the only modes by which it can be put into opération, the court is of 
opinion that those modes are not due process of law, and that its 
enforcement would deprive the railroad company of the constitutional 
guaranty of its rights secured by the fourteenth amendment. 

Fourth. And it may be that the principles announced by the court 
of appeals in Louisville & N. E. Co. v. Corn., 99 Ky. 132, 35 S. W. 
129, 33 L. R. A. 209, by which section 816 of the Kentucky Statutes, 
which made it an offense for a carrier to charge more than a "just 
and reasonable rate," was held to be void for uncertainty, would ap- 
ply in this connection, particularly as the act before us is supposed 
to attempt to supply what that décision held to be lacking. It seems 
to the court that, viewed in the light of the suggestions already made, 
the act in question is quite subject to some of the criticisms made 
upon section 816. 

Fifth. As applying especially to the Louisville & Nashville Rail- 
road Company, the court is further of opinion that the act cannot 
be maintained, because, without attempting directly, and probably 
not at ail, to repeal the provision of the charter of that company as 
to maximum rates, it still leaves it within the power of the commis- 
sion to make it a crime for that railroad to charge the rates which 
its charter expressly authorizes. Again, it is not to be inferred that, 
even if the charter of this company can be amended, it was done 
by implication by the act before us. And still again, as the charter 
of that company was passed before 1856, when the gênerai law was 
first enacted, reserving to the state the power thereafter to amend 
ail charters of corporations, it probably cannot be changed at ail 
without its consent, which it is not pretended bas been given. But, 
whether so or not, it can only be done, if at ail, by language which 
103 F.-15 
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is']î)laîn anà nûmMakaMe, and ttët lûerely by so doubtful an implica- 
ïîcm as Is prèsented herë: 

; iSiitfa. As to the case bf the -01iésèî)6ake & OMo Company: This 
court has jurisdiction of tMt acttoa; âlso; by reasob of tbe diverse cfti» 
zenâhîp of the parties tô îtj and, in fhë absence of any construction of 
the act by the court of a|ppealk of 'Eëntticfcy, must construe it for it- 
self; and the court is of the opîàioÈ that the act violateis the con- 
stitution of the State, in attelnptiiig to confer upon the commission 
■what are judicial powers and functions, to wit, the irower, after com' 
plaint and notice giveû, to "hear sind détermine" that the railroad has 
been "guilty of estortion," ahd, as à co'nsequence, after that finding, 
to further décide that th« f reight rate of that road for similar serv- 
ices shall be a lower figure. Thesè steps, as they apply only to in- 
dividual instances, and are not à method of fixing rates generally, 
constitute the very essence of a judicial proceeding and judgment. 
Indeed, this ground of relief may poèSibly broaden out so aa, per se^ 
to aid ail the others. 

The court is always reluetant to interfère with the exercise by any 
State oflScer of his officiai functionS, but, in the most eminent degree, 
the safety of the property and thé rights of the citizens of the com- 
munity dépend upon the sùpremàCyof the constitution. The value 
of thèse safeguards is not diminished because individuals associate 
as a body corporate. They are ditizéus, noue the less, and the court 
must not shrink in clear cases from-discharging its plain duty to up- 
hold the dominant authority. If, as bef ore intimatéd, the act in 
question only empowéred the cominission to flx rates generally, and 
for ail alike, vi^ich woiild be a mère administrative work, the court 
would not interfère untll that poWer had been exercised, and the 
propriety of the result Called in question; but hère not only may 
a rate in à single iustahce be flxed by a process plaihly unconstitu- 
tionâl, but the most serions, not tosay excessive, pimitive consequen- 
ceB may be visited, not only upon thte 'railroad, but alsô upon the in- 
dividual citizen whom it may employ-- If any citizen or employé were 
in the meantime flned and imprisonèd for nonpayment of the fines, 
he might be quite beyond adéquate remedy, even if thereafter the 
question as to this législation should be judicially and flnally deter- 
mined in accordance with the views we hâve expressed. WTio, for 
éxample, is tocompensatehim for the confinement in jail? Pending 
this litigatiori the fining and imprisonment may go on by mèans of 
judicial processes entirely- beyond the reach of this Court if an in- 
jïinction pendente lite is, at the threshold, refUsed. This court can- 
not, except in bfthkniptcy mattérs,'ênjoiû a proceeding in a state court. 
Whilè in a criminal case underthe act It might by careful practice 
bè possible toget to tâiesiipreme' court of the United States, the ef- 
fort would bemdst tedioûs and expensive, and there might be a great 
toultiplicity of é&ses growing out of riumerous separate changes of 
Tfètes. It seétas, therefore, better, p^ding a final adjudication of 
thesè mbst iMportant e[uestions, to prevent tha posslbility of irrepara; 
ble injiiry to any one by an adéquate order. An injunction pendeiite 
litè is granted in each case. 
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' LAKE SHOEE & M. S. RY. CO. et al. v. FELTON. 

(Cii'cuit Court of Appeals, Sistà Circuit Juae 13, 1900.) 

No. 766. 

1. Recbivebs— Remédies— Proceeding bt Pétition. 

A proceeding by a receiver to enjoin anotlier from interfering with his 
possession of property may properly be by pétition in the suit in whicli 
he was appointed, alttiough the proposed défendant Is not a party to such 
suit, where bis rights can be as fuUy protected in such proceeding as in a 
separate suit, which is a matter to be determined by the court in the 
exercise of its discrétion. 

2. Injungtion— Preliminart Ohder— Rbview on Appeal. 

An order grantlng a preliminary injunction will not be reversed on ap- 
peal because unwarranted by the facts sbown, unless the error is clear. 
8. Samb— GnouNDS — Continued Trespasses. 

Equity has jurisdiction to grant relief by injunction against the con- 
stant and unauthorized use by one railroad company of the traclîs of an- 
other, as affording the only adéquate remedy. 
4 Samb— Hkarinq on Preliminary Motiok— Plbadings as Evidence. 

An answer verified by the attorney for a défendant on information and 
belief only Is insufficient as proof of the facts alleged for the purposes 
of a motion for a preliminary injunction. 

6. Evidence— BuRDEN op Proof. 

Where the answer of the défendant admlts the facts constituting the 
plaintifï's prima facie case, and then sets up matter In justification by way 
of défense, the burden of proof of such matter rests upon the former. 

Appeal from the Circuit Court of tlie United States for the East- 
ern Division of the Southern District of Ohio. 

On the 7th day of July, 1899, there vcas pending in the circuit court for the 
Southern district of Ohio, In the Eastern division thereof, a suit in equity, 
•wherein the Metropolitan Trust Company was complainant, and the Columbus, 
Sanduslîy & Hocking Railroad Company was défendant, of which latter Com- 
pany Samuel M. Felton had prior to the above-mentioned date beeri appointed 
receiver, and was at the said date acting as such. On the day above men- 
tioned the said Felton, as receiver, filed an intervening pétition in that suit 
against the Lake Shore & MIchigan Southern Railway Company and the Cleve- 
land, Cincinnati, Chicago & St. Louis Railway Company, the grounds and ob- 
jects of which are shown by a eopy of the said pétition, hère set forth (omit- 
tlng title of the court and cause) : 

"To the Judges of the Circuit Court of the United States for the Southern 
District of Ohio, Eastern Division: Your petitioner, S. M. Felton, receiver, 
shows to the court: Among the property in bis possession as such receiver by 
vlrtue of his appointment by this court in thls case on June 1, 1897, is the rail- 
road traclï on Railroad street. In the clty of Sandusky, Ohio, which extenda 
from the easterly to the westerly ends of said street, the undivided half In- 
terest In which your petitioner acquired by deed executed to him by the Balti- 
more & Ohio Railroad Company, and the recelvers of said company, pursuant 
to the order of thls court In that behalf entered in the case of the Mercantile 
Trust Co. V. Baltimore & Ohio Railroad Company (No. 757) on April 22, 1898. 
That said Lake Shore & Michigan Southern Railway Company and said Cleve- 
land, Cincinnati, Chicago & St. Louis Railway Company, wilSiout any lawful 
right, and notwithstanding your petitioner's repeated protests to them, now are, 
and for some time past bave been, using said track, running their englues and 
cars thereon and thereover. That said companies get access to said track with 
tlseir engines and cars over a connection therewith which it Is neeessary for 
your petitioner to use, so that your petitioner cannot forcibly prevent their 
(Ma unlawful use of said track without danger to llfe and property. Your 
petitioner therefore prays that said companies be required to show cause why 
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they shouia not be commltted for contempt for enterlng iipon and oslng saia 
property and operstting their engines and caM thereover, and that meantlme 
they may be enjoined therefram, and that your petltioner may hâve such order 
and relief as may be'proper. S. M.' Felton. 

"State of Ohlo, Hamllton County— es.: S. M. Pelton, belng flrst duly sworn, 
Bays that he belteves the allégations of hls foregolng pétition to be true. 
S-wom to before me, and subscribed In my présence, this 5th day of July, 1899. 

"[Seal.] S. E. Hibbard, Notary Public, 

"Hamllton Oounty, Ohlo." 

Thé reSpondents thereln meûtloned were not parties to the original suit, but 
they àppeaied and answered the pétition. • Their answers ■were separate, but 
we^e Identleal. A copy thereof (omltting title of tiie court and cause, except 
the name of the answerlng company in the several ans-çvers) Is as follows: 

"The Lake Shore & Michlgan Southern Kailway Company, for answer to 
the petlttpn of S. M. Felton, recelver hereln, admlts the acquirement by said 
recelver of an undlvlded One-half Interest in the track named In the pétition, 
as averred thereln, and that It bas been, aQd stUl Is, using said track. But this 
défendant avers that it Is- making such use under and by ylrtue of an agree- 
ment màde by It vrith the Baltimore & Ohlo Rallroad Company before such 
acquisition by said recelver of an Interest thereln, and vrhlle sàid Baltimore & 
Ohlo Eallroad Company was the sole owner thereof, with fuU power to make 
sUch agJeement. By said agreement said Baltimore & Ohlo Rallroad Company 
pays to this défendant $000 per annum for the use of this defendant's track in 
Rallroad Street, In the city of Sandusky, Ohlo, parallel wlth the track In the pé- 
tition described; and this défendant pays to said Baltimore & Ohlo Rallroad 
Compaûyfifty cents per car, loftded or empty, for ail of Its cars whlch use said 
track in the pétition described, one-half of whlch trackage charge this défend- 
ant Is advised and belleves, and so avers, said Baltimore & Ohlo Rallroad Com- 
pany has paid to said recelver since his acquirement of an interest In the track 
in the pëtltlon described. This defendapt dénies that its use of said track 1» 
Improper or unlawful, and prays that its Intpests may be protected." 

This ftnswer was sworii to by one of the solicitors for the défendant The 
Jurât States that he says that he "is the attorney of the above-named défend- 
ant, and thait àU and singular the statements pf the foregoing answer are true, 
as hé vérHyteileves." 

Sùbsequeiitly, the court, deemlng It aecessary that the Baltimore & Ohlo 
Eallroad Oompçiny shoûld be made a pàity to the proceedlng, leave to the re- 
celver" Vas given for that pnrpoSe. The last^named company appeared, and 
adopted itbfi answer which the pther two companies had fued. Repllcation to 
thèse' aWswéts was duly flled. -teereiipon a motion for a ptelimlnary Injuno 
tlon, baséd upon the shoivlng made by the pleadings, was brouight on for hear- 
lilg. The court, being of opinion that sufflclent grouud tor an injimction was 
shown, granted an order whereby the défendants were enjoined f rom entering 
upon or using' said track uûless certain privilèges on their own tracks should 
be acoorded by the défendants to the petltioner. For the présent purpose, It is 
not neeessary to state the privUegesi mentioned In the provlso, as they are not 
materlal to, thfr décision.' From this order the several défendants to the Inter- 
venlng pétition hâve appealed, and they. assign the following grounds for error: 
"First, becaUse, upon the face ot the Intervening pétition of S. M. Felton, re- 
ceiver.'flled hereln agalnstthia défendant, it appeared that the said S. M. Fel- 
ton was nqteijtitled to relief by injuuctlon; second, because, upon the. face of 
the said réecrd land proceedingS, It appeaiedthatiSi M. Feston was not entltled 
to relief by Injunctlon, jirellmlnary ocfloal;; thlrd.becAUSO no case was made 
upoh thé same record or proceedings for a preliminary Injunction." 

HaiTO^n, (OÔlstoav Ëroias^ïli & Hpâdly/f^^ 
Lawrepcé'i^axwell, JPt, for appellée, 

Before ttUlTON, Di^Y, and SEVEÏIENS, Circuit Judgea. 

■.' ,,(■■.:■■■ 
8EVEKENS, Circuit Judge, after having slated the case, deUT- 
éred the opinion of the court. 
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In the brief and argument for the appellants it is urged that their 
riglits cannot properly be litigated upon a mere pétition filed by 
the receiver in a suit to wMcli thej are not parties, and that they 
are entitled to the advantage ol making their défense in a formai 
suit upon an independent bill. When the proceeding is talîen by a 
receiver appointed in a suit to which the proposed défendant is a 
étranger, the question whether it should be by bill or pétition is one 
resting to a certain extent in the discrétion of the court, having re- 
gard to the particular circumstances. A leading purpose in deter- 
mining it will always be to aiford the défendant full opportunity to 
assert and obtain the benefit of his défense. Where, as hère, the 
property concerned is already in the possession of the court, and the 
act complained of is a disiturbance of that possession, it is not un- 
usual to allow the receiver to proceed by pétition, giving the de- 
fendant the opportunity of making défense by answer or other plead- 
ing, according to the common course of equity practice. This was 
the practice sanctioned in Ex parte Chamberlain (C. C.) 55 Fed. 704, 
where the proceeding was taken to prevent the disturbance of the 
receiver in the possession held by him under the order of the court 
of certain property upon which the resi^ndent was undertaking to 
make a tax levy, and In re Tyler, 149 U. S. lU, 13 Sup. Ct. 785, 37 
h. Ed. 689, where the respondent, under claira of right, founded upon 
a state statute, attempted to seize property in the hands of a re- 
ceiver appointed by the fédéral circuit court. And see, also, High, 
Kec. l 111; Beach, Bec. (Ist Ed.) § 739. We see no reason for 
thinking that in the présent case any right of appellants could hâve 
been compromised by the complaint being preferred by a pétition 
rather than by a bill. They bave filed an answer in which they set 
up the only défense which they claim exists, and the common repli- 
cation has been filed. It remains to produce the proof, and there- 
upon a final order or decree can be made upon the merits. If there 
was any reason why their rights could not be fully protected in the 
proceeding which was instituted, the objection should hâve been 
made in the court below. Instead of that, they were content to 
answer on the merits, submitting to the judgment of the court, with- 
out making any suggestion of diiïiculty or embarrassment. Nor do 
they raise such a question by the assignments of error, ail of which 
relate solely to the supposed error of the court in holding that upon, 
the facts shown an injunction should issue. We think that, if the 
particular mode of obtaining the remedy was mistaken, the défend- 
ants hâve waived the error. 

2. Then it is said that there was nothing in the pétition which 
showed that there was any reason for apprehending such immédiate 
and spécial injury as would justify a preliminary injunction. But 
the pétition stated that the défendants, without any right whatever, 
were running their engines and cars over the track occupied by the 
receiver in carrying on his railroad business, and "that said com- 
panies get access to said track with their engines and cars over a 
connection therewith which it is necessaiy for your petitioner to 
use, so that your petitioner cannot forcibly prevent their said unlaw- 
ful use of said track without danger to life and property." It must 
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be admitted that the allégation is nat, so specifically directed to the 
probability of danger in. the rtiiiniiig of engines and cars over the 
track by the défendants as it might hâve been. But the court was 
bonnd to take notice of tie mode in wbich railway buàness is ordi- 
narjiy conducted, and hence of the danger to lif e and property in 
the continued trespassing by another company with their engines 
and cars upon the track, which was in daily and probably hourly use 
of thei receiver. Certainly y^e cannot say that the conclusion of the 
lower court in that regard was so unwarranted as to justify us in re- 
versing its order. In order to reach. that resuit upon a mère ques- 
tion of fact, the error must be very clear. Thompson v. Nelson, 37 
U. S. A,pp. 478, 18 0. C. A. 137, 71 Fed. 339; Proctor & Gamble Co. v. 
Globe Reâning Co., 34 O. G. A. 405, 92 Fed. 357. 

3. The case stated was one within the équitable jurisdiction of 
th« court. The trespasses complained of were of fréquent répéti- 
tion, and would, if continued, giye ground for a great multiplicity of 
suits. Relief in equity by injunction was the only adéquate rem- 
edy, ànd it was not necessary to await a trial and judgment at law. 
Chessman v. Shreve (0. O.) 37 Fed. 36; Joy v. St. Louis, 138 U. S. 
1, 11 Sup. et. 243, 34 L. Ed. 843; Ooatsworth v. Eailroad Co., 156 
N. Y. 451, 51 N. E, 301; Musselman v. Marquis, 1 Bush, 463. 

4. The answer of the défendants admitted that the receiver had 
acquired from the Baltimore & Ohio Eailroad Company the interest 
in the track which he clahned in his pétition to hâve. But it aveiTed 
that the défendants had themselves aCquired the right to make use 
of the track complained of by the receiver (the particulars of which 
are set forth) from the said Baltimore & Ohio Eailroad Company 
prior to the date of the acquisition by the receiver of the right on 
which he relies. It is insisted for the défendants (and perhaps right- 
ly), that, if the fact is as thus averxed, the receiver had no ground on 
which to support his pétition. But the difflculty is that, while this 
may be good as matter of pleading, the answer is not sworn to by 
^ny one who professes to hâve knowledge of the fact pleaded. The 
answer, for the purposes of the motion for preliminary injunction, 
may serve as an affidavit, and bas only the same effect. The véri- 
fication of the answer was by one of the solicitors, who made oath 
that "the statements of the foregoing answer are true, as he verily 
believes." There is no ^owing, however, that he had made such 
investigation of the facts as would enable him to speak with assur- 
ance, and his qualified statement rather implies that he had not, and 
there is no extrinsic showing of the contract. It seems to be settled 
that such a vérification of the answer or of an affidavit is insulScient 
proof upon the hearing of a motion, either for an injunction, or to 
dissolve one already granted. Barb. Ch. Prac. 156; 3 High, Inj. 
1514, and the cases there cited; Campbell v. Morrison, 7 Paige, 157; 
Miller V. McDougall, 44 Miss. 682; Spalding v. Keely, 7 gim. 377. 
It is true, there is the same infirmity in the receiver's vérification of 
his, pétition. But the answer admitted the receiver's prima facie 
case, and it then set up, by way of justification, the défendants" prior 
right. The burden of proof of this matter thus set up waa upon 
the défendants. Gresley, Eq. Ev. (2d Am.Ed.) 16, 468; Hart v. Ten 
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Eyck, 2 Joins. Ch. 62; McCoy v. Rhodes, 11 How. 131, 13 L. Ed. 
634; Eeid v. McCallister (G. G.) 49 Fed. 16; Jennison, Ch. Prac. 84. 
The défendants failed to support this burden by any proof sufficient 
in law. The resuit is that we find no sufficient reason for disturb- 
ing the order of which the appellants complain, and it is accordingly 
affirmed. 



ONTARIO BANK OP TORONTO, CANADA, v. HURST et aL 

(Circuit Court of Appeals, Slxth Circuit July 13, 1900.) 

No. 769. 

1. Feaudtjlent Convetakces— Prepbrences bt Debtor. 

As a gênerai rule, a debtor bas a right to secure a bona flde créditer, 
and, altliough such action may serre to prêter one créditer over another, 
sucli préférences are not regarded as fraudaient. 

8. SaMB— GONSTRUCTIOÎf CI" CONVEYANCB— ASSIGNMENT OR MORTGAGB UNDBR 
MiCHIGAN StaTUTE. 

The Mlchigan statute (How. Ann. St. § 8739) providing that common-law 
assignments for the beneflt of creditors shall be void unless the same 
shall be wlthout préférences as between eueh creditorsi, and shall be of ail 
the property of the assigner not exempt from exécution, as construed by 
the suprême court of the state, does not render void a conveyance of prop- 
erty, either personal or real, in trust to secure bona flde creditors, with 
poWer in the trustée to sell the property and pay the debts, wlth interest, 
although It provides that certain creditors shall be flrst paid from the 
proceeds, and contalns no defeasance clause, where it further provides 
that any surplus shall be returned to the debtor, so that It is in légal 
effect merely a mortgage, er an Instrument creating a trust to sell lands 
for the beneflt of creditors, which does not withdraw the debtor's equity 
of rédemption in the property from the reach of his other creditors, and 
under which he or they could compel a reconveyance on payment of the 
debts secured. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

James T. Hurst, a résident of Wayne eounty, Mich., had conducted a large 
lumber business for some years preceding the transaction hereinafter reelted, 
extending over the states of Minnesota and Michigan and the dominion of 
Canada. Being largely indebted, and securlty having been demanded of him, 
on the 22d day of July, 1896, Mr. Hurst, joined by his wife, executed and de- 
livered to Harrison Geer, Joseph Turner, and Hezekiah M. Gillett, trustées, a 
certain instrument, to wit: 

"This Indenture, made this 22d day of July, A. D. 1896, by and between 
James T. Hurst and Mary A. Hurst, his wife, of Wyandotte, Wayne eounty, 
Mich., parties of the flrst part, and Harrison Geer, of Détroit, Joseph Turner 
and Hezekiah M. Gillett, both of Bay City, Mich., together trustées in trust 
for the uses and purposes hereinafter stated, parties of the second part, wit- 
nesseth, that whereas, the sald James T. Hurst is obligated and Indebted to 
the foUowing persons, flrms, and corporations, either directly or contingently 
by way of indorsements, as maker or otherwlse, in the amounts set opposite 
thelr names, respectively, viz.: 

Nelson Holland, of Buffalo, N. Y $118,000 

Joseph Turner and Spencer O. Flsher, co-partners as Turner 

& Fisher 264,000 

S. O. Fisher 50,000 

Saginaw Bay Tovring Association, a co-partnership 26,000 

Benjamin Boutell 22,500 

Hezekiah M. Gillett, of Bay City 3,000 
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Heni^ M. Campbell, of Détroit...* ÎS,000 

A. I>. Nowlln. ....,......;.... 10,000 

Delta Lumber Company.. ^.i. i..... 7,500 

—And whereas, the sald Hurst désires to pay the sald creditors from the prop- 
em' herelnafter descrlbed, as far as practîbable, or as far as necessàTy, In 
tï»;foUowlng order, vlss.: First. Nelson HoUand's claim shall be paid ont of 
the first proceeds derlved from said assets, togetlier with interest at 6 per 
cent per annum. Second. AU the remainder of said creditors shall be paid 
from the proceeds thereafter derlved from sald assets pro rata until ail of said 
clalms are fully paid, Including interest thereon at 6 per cent, per annum: 
Now, thêt'efore, In considération of the prënjlses and one dollar to them in 
hand paid, the sald parties of the ûrçt part haye conveyed, granted, bargained, 
sold, remlsed, réleased, aliened, and conflrméd,* and by thèse tiresents do con- 
vey, bargaln, sell, remise, release, allen,, and conflrm, unto the said parties 
of the second part, to them and thelr sucoessors and assigns, ail the prop- 
erty herelnafter named, In trusti nevertheless, for the foUowing uses and pur- 
poaés, vlz.: (1) To assume possession thereof, to manàge and rent, and out 
of the lents and proceeds of sale to pay taxes, Insurance, liens, and incum- 
brances, If any, and thelr reafeo'uableexpenses. (2) To sell and convey said 
property, or any part or Interest therein, and to make, exécute, and deliver 
deeds of conveyance thereof, at such priées and upon such terms and condi- 
tions as they shall deém best. (3) From the proceeds of rents and sales of 
sald property, after thepayment ot aecrued taxes, Insurance, and expenses, 
to first piay the sald claim of Nelson HoUànd, wlth Interest* and from the re- 
mainder of such proceeds; as the same shall' corne to thelr bands, to pay the 
balance of -sald claims péro rata. (4) The surplus. If any, shall be paid to 
sàld James T. Hurst, or to such person or persons as he shall direct. The 
propertles conveyed by thls Instrument are descrlbed as foUows: Ail those 
certain pièces or parcels of land, wlth thé appurtenances thereon, situated, 
lylng, and being In Wayne «ounty, state of Michlgan, to wlt." (Description 
of property f ollows, duly Slgned and acknowledged.) 

At the samè time, and In considération of the foregoing conveyance, said 
HoUand, whbSe debts were first secured, by bis attomey, executed a writing 
for the benefit of said Siirstj which is as follows: 

"In considération thati James T. Hurst bas, concurrently wlth the date 
hereof, conveyed certain lands in Wayne county, state of Michlgan, to Harri- 
son Geer, Joseph Turner, and Hezekiah M. GlUett, as trustées, to first se- 
eure NelsOû Holland to thé extent and amount of one huridred and eighteen 
thousand dollars ($118,000), which is In addition to other collatéral held and 
to be retalned by said Nelson Holland, the said Nelson Holland agrées to pay 
and take up flfty-flve thousand dollars ($55,000) of notes, which, although 
made by Holland, are for Htirst to pay. And the sald Holland further agrées 
that he vvlll procure the Holland & Emery Lumber Company to assume and 
agrée tO; pay certain other notes amounting to two hundred and thlrty- 
nlne thousand and flve huridred dollars ($23&,50O) upon which, in fact, the 
sald Hurst l8 prlmarily Hable (a description of ail of which notes, aggregating 
two hundred and ninety-four thousand and flve hundred dollars [$294,500] 
Is hereto a,ttached); and also to procure sald company to discharge and sat- 
isfy a clalm appearlng upon the books of sald company against said Hurst 
of about nlne thousand dollars ($9,(K)0), and to cancel ' and to surrender to 
said Hurst hls note, upon which there was a balance due to said company 
on July 14, 1895, of flfty-eight thousand eight hundred and ninety-two dol- 
lars and thlrty-slx cents ($58,892.38). And the sald Holland agrées to procure 
the sald Holland & Emery Lumber Company to assume and agrée to pay cer- 
tain other notes amounting to seventy-flve thousand dollars ($75,000), which 
said last-mentloned notes were made by sald company by Remple Emery, 
président, or by said Hurst, a» vice président, but for the accommodation of 
said Hurst, a statement ot which is hereto àttached. As addltional consid- 
ération moving from said Hurst, he bas sold and conveyed unto said company 
whatever tltie and interest he bas in any of the stock of said company. 

"Nelson Holland, 

"Per H; Geer, His Atty." 
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On the same day the trustées Geer and GUlett execnted an acceptanee of 
the trust in the foUowlng language: 

"Mr. James T. Hurst— Dear Sir: You liaving of the date hereof executed 
and delivered to us a deed of a large amount of land in the county of Wayne, 
State of Michigan, in trust to secure Indebtedness enumerated therein, as fol- 
lows, to wit: 

Nelson HoUand $118,000 

Joseph Turner and Spencer O. Fisher, eo-partners as Turner 

& Fisher 264,000 

S. O. Fisher 50.000 

Saglnaw Bay Towing Association, a co-partnership 26,000 

Benjamin Boutell 22,500 

Hezeliiah M. Glllett, of Bay City 3,000 

Henry M. Campbell, of Détroit 13,000 

A. L. Nowlin 10,000 

Delta Lumber Company 7,500 

—The condition of the trust being that we shall assume possession of the 
property, manage, rent, sell, and convey the same, using the income from the 
property and the proceeds of sales for the purposes of paying— First, taxes, 
Insurance, expenses of the trust; and, secondly, to pay the claim of Nelson 
Holland, with interest; and ont of the remainder, if any, to pay the balance 
of the claims above enumerated,— we hereby accept said trust, and jolntly 
and severally undertake to faithfuUy exécute the same in accordance with 
the letter and spirit of said conveyance to us. 

"Harrlson Geer. 
) "Hezeliiah M. Glllett" 

Complainant brought an attachment suit in the circuit court of Wayne 
county, Mich., on the 28th day of July, 1896, on a note giyen by Hurst, and 
obtained a judgment on March 9, 1897, against said Hurst for $79,687.88 and 
costs, upon which exécution was Issued, and levied upon the attached prop- 
erty, being the property conyeyed by the deed of trust above mentioned. Com- 
plainant filed its bill in this case for the purpose of setting aside said convey- 
ance, and asks for a decree declaring the same null and void. 

George W. Kadford and Henry M. Duffleld, for appellant. 
H. M. Campbell and Harrison Geer, for appellees. 

Before LURTON and DAY, Circuit Judges, and CLARK, District 
Judge. 

DAY, Circuit Judge, after stating the case, delivered the opinion 
of the court. 

The three instruments above recited must be construed together. 
They are parts of one transaction, and their légal effect is to be 
gathered upon considération of ail of them, their objecta and pur- 
poses. Lumber Co. v. Ott, 142 U. S. 622, 12 Sup. VA. 318, 35 L. Ed. 
1136. An examination of thèse instruments and a considération of 
the circumstances under v^hich they were executed satisfies us that 
the purpose and intent of the parties was to secure Holland and the 
other creditors named for the amount of the indebtedness. Holland 
had a large claim, which was placed in the hands of his attorney 
for the purpose of obtaining security. This Hurst flnally consented 
to give in the form in which it was reduced to writing in the docu- 
ments described. The instruments themselves show this purpose. It 
is said in the conveyance to the trustées that Hurst desires to pay 
the said creditors from the property thereinafter described, "as far 
as practicable, or as far as necessary." When sold, the debts are to 
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i)e fsaift, f p«îm the proceeds of tha. (pçoperty, . togetfcer with iotexest, în 
the order named. There is no stateiaent in the eoQveyaneè that 
the writing sliall be considered iw a satisfaction of the demands of the 
eredîtoïS'thtereîn namèd. While the pniçose is expresaed that they he 
pâîd, the mànnër of payment iàkhown to be out of the proceeds of 
the property. There is nothing in the instruments discharging Hurst 
froJïi the indebtedness in the event that the property shall prove 
insnfflcient to pay the daim. Had it been intended to discharge 
the çlaim by the cohyeyance of the property, certainly Interest .would 
not bave been provided for, to be paid ont of the proceeds of the 
property sold. Furthermore, the surplus, if any, is to be paid to 
HurBt, or such person or persons as he shall direct. The trustées, 
in accepting the trust, say, addréSëing Hurst: 

"You havlng of the date hereof exeeuted and delivered to us a deed of a large 
amountof land in the county of Wayne, state of Miehlgan, In trust to secure 
Indebtednees enumerated thereln," etc. 

And in a paper exeeuted at the same time of : the conveyance, made 
in behalf of HoIIand, it is redted that the things which Holland 
thereln obligates himself to do for Hurst are in considération that 
the lands hâve been conveyed to trustées to flrst secure Holland, 
etc. Looking at this transaction, we can hâve no doubt that its real 
purpose and intent was to secure the payment of the in^ebtedness 
in the? order named in the instrameuty and that it was so understood 
by ail i^artiës thereto. We bave no doubt that, had Hurst paid thèse 
del3;ts, he would hâve had a right to compel the trustées to convey 
the lands to Mm. The question in the case is, is there anything to 
prêtent the purpose thus manifest from the acts of the parties being 
carried into effect. Or hâve they failed to efleetuate their purpose 
in the means ado^ted to carry it out? As a gênerai rule, a debtor 
has a right to secure a bona fide créditer. Although such action 
may serve to prefer one créditer over another, such préférences are 
not regarded as fraudulent. Eepeated adjtidications in the state of 
Michigan recognize this right. Sheldon v. Mann, 85 Mich. 265, 48 
N. W. 573, and cases there cited. We find no proof in the case 
warranting the conclusion that this conveyance was fraudulent in 
fact. That Hurst was largely indebted to the creditors whom he 
att^npted -to secure there is àbsolutely no contradiction in the rec- 
ord: There was nothing developed in the proof except that Hurst 
tried to secure his creditorS, which he had a perfect right to do. Nor 
do we onderstand that the fact that the surplus, if any there shall 
be, after the payment of debts; is to be paid to Hurst, would in any 
wise invalîdate the conveyance. fthis was the rule laid down by 
the sùpreiBè court of the United States in Huntley v. Kingman & Ca, 
152 U. S, 537, 14 Sup. Ct. 692, 38 L. Ed. 544, in which Mr. Justice 
Brown lised the following language: 

"Whatever may be the jnile wlth regard to gênerai assignments for the 
beneflt of creditors, there can be no doubt that In cases of chattel mortgages 
(and the Instrument in question, by whatever name it may be called, ia in 
reality a chattel mortgage) the réservation of a surplus to the mortgagor is 
only an expression of what the law would imply without a réservation, and is 
no évidence of a fraudulent Intent." 
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It bas been prîncipally argued in the oral discussion of the case that 
the conveyance b/Hurst is void, because it opérâtes as an assiga- 
ment at common law, and is void under the Michigan statute (sec- 
tion 8739, How. Ann. St.) wliicli enacts: 

"Ail assignments, eommonly called 'common-law assignments,' for the bene- 
flt of creditors, shall be void, miless the sa me shall be witliout préférences 
as between such creditors, and shall be of ail the property of the assigner net 
exempt from exécution." 

This statute bas been the subject of numerous judicial décisions 
in the courts of Michigan. The question of its construction and ef- 
fect is a question upon which the décisions of the highest court of 
that state are authoritative and binding upon the fédéral courts. 
Lumber Co. v. Ott, 142 U. S. 622, 12 Sup. Ct. 318, 35 L. Ed. 1136; 
Brown t. Furniture Co., 7 C. C. A. 225, 58 Fed. 2.86, 22 L. E. A. 817. 
It would unnecessarily extend this opinion to review ail the cases 
cited from the Michigan suprême court upon this subject, and per- 
haps be impossible to reconcile ail that bas been said by the judges 
in delivering the opinions, but we think, from the cases, the prin- 
ciple to be adduced is that this statute is one which opérâtes to 
make void a gênerai assignment for the beneât of creditors, unless 
the assignment is for the beneflt of ail creditors without préférence. 
The words "common-law assignment," as construed by the suprême 
court of Michigan, include such gênerai assignments as were known 
at the common law, in which the failing debtor undertook to dévote 
bis property to the payment of his debts through a trustée, in which 
case this statute requires that such conveyances shall be without 
préférence as between creditors. Tbe construction of this statute 
came before this court in Brown t. Furniture Co., supra, and in that 
case this court followed the case of Warner t. Littlefield, 89 Mich. 
329, 50 N. W. 721. That is a leading case in the state of Michigan, 
and the opinion by Chief Justice Champlin is a very thorough and 
able one. Of that décision Judge Taft said (Brown v. Furniture 
Co., supra): 

"It was declded in Warner v. Littlefield that a debtor, though Insolvent, 
might secure a ereditor for the payment of a pre-existing debt by mortgage 
upon ail of his property, although he should hâve numerous creditors who were 
unsecured, and that neither the fact of the debtor's insolvency nor the knowl- 
edge of the ereditor of that fact would defeat or impair a mortgage securlty 
taken for an honest debt; that the fact that the mortgagee was not the 
ereditor of the mortgagor, and that the mortgage was executed in trust to se- 
cure certain specifled creditors the amounts of the several claims, dld not tend 
in any degree to glve the instrument the character of a conomon-law assign- 
ment; that if the instrument was a conveyance given upon condition as a se- 
curity for a pre-existing debt, and contained no trust In its body, whereby the 
property was withdrawn from the right of the mortgagor or others to redeem, 
who ordlnarily bave such right In cases of ' chattel mortgages, or whereby the 
title of the property was placed beyond the leach of exécution as to any sur- 
plus, then the instrument was a chattel mortgage, but if it conveyed the abso- 
lute title to a trustée for the beneflt of creditors, and thus placed the propertv 
and surplus beyond the reach of creditors, It was a common-law assignment; 
that tbe question whether the instrument was a chattel mortgage, or an as- 
signment for the beneflt of creditors, must, in ail cases, be determined as a 
question of law upon the contents of such instrument, and not from any out- 
side testlmony; and that unless the conveyance on its face purported to con- 
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Tey allofthe debtor's propertyto seçure certain preferred creditors by an abso- 
Ittie title, the court Was not at Uberty to .déclare it à common-law assignment. 
T?i!é case of Wameir V. Llttlefteld only foUowed the case cf Sheldon v. Mann, 
86 MÎCh. 265, 48 N. W. 573, and was foUowéd'bythe suprême court in Bank 
of Montréal v. J. E. Potts Sait & Lumber Co., 9Q Mlch. 345, 51 N. W. 512." 

We do not know that there is any necessary conflict in cases de- 
dded by the suprême court of Michigan. In those cases in wMch 
naortgages hâve beeri held invalid as a common-law assignment it 
will be found that ail the property has been conveyed with attempts 
at prelerences among creditors, or that the trustée has been given 
power and authority oyer the property conveyed entirely incon- 
sistent with the rights of creditors,— as in Kendall v. Biahop, 76 Mich. 
634y 43 N. W. 645, where the trustée was empowered to continue the 
manufacturing business, reinvest the trust funds, buy new stock, 
mingle the new assets with the old, and was given other powers 
inconsistent with the idea that he held the title merely as a security 
or in trust to sell the same to pay debts. Like power was given the 
trustée in Pettibone t. Byme, 97 Mich. 85, 56 N. W. 236. In Warner 
V. Littlefleld, Chief Justice Champlin says (page 347, 89 Mich., and 
page 727, 50 N. W.): 

"There OTiglit to be and is some undérlylng princlple from whlch to déter- 
mine whether an instrument Is a chattel mortgage or a common-law assign- 
ment. If the instrument is a conveyance upon condition, given as a security 
for a pre-existlng debt, and contains no trust in the body of the instrument 
whereby the property is wlthdrawn from, the right of the mortgagor or others 
to redeem, who ordinarily hâve such right in cases of chattel mortgages, or 
whereby the title of the property is plaeed beyond the reach of exécution as 
to any surplus, then the instrument is not an assignment, but a chattel mort- 
gage. But if It conveys the absolute title to a trustée for the beneflt of cred- 
itors, and thus places the property and surplus beyond the reach of creditors, 
it is à comûion-law assignment. Kendall v.Bishop was determined upon this 
principle, and so were Eoot v, Potter, 69 Mich. 506, 26 N. W. 682, and Sheldon 
V. Mann. * • • The statute providing that no gênerai assignment for the 
beneflt pf creditors shall be valid unless m^de for the beneflt of ail the cred- 
itors applles only to gênerai asslgnments, and the same do,ea not apply to 
other convéyances. * • • The exécution of mortgages by an insolvent 
debtor with the bona flde intention of securlng partlcular creditors does not 
operate as a gênerai assignment for the beneflt of creditors." 

The language of Chief Justice Champlin is equally applicable to a 
real-estate mortgage. Let m apply thé tests he lays down. "If .the 
instrument is a conveyance given, as security for a pre-existing debt, 
and contains no trust ijjfhereby the property is withdrawn from the 
right of the mortgagor to redeem, then the instrument is a chattel 
mortgage." TKe writing in the présent case shows it to be security 
for a pre-existing debt, iaiid there is nbthing in the body of the in- 
strument to prevent Hurst from redeeming. "Or whereby the title 
of the property is plaeed beypnd the reach of exécution as to any 
surplus." We flnd nothing in this instrument to prevent creditors 
from pursuing the surplus by proper proceedings. "But if it con- 
veys the absolute title to a trustée for the beneflt of creditors, and 
thus places the property and surplus beyond the reach of creditors, M. 
is a common-law assignment." We flnd nothing in this conveyance, 
as we hâve said, that does place the surplus or Hurst's equity beyond 
the reach of creditors. Applying thèse tests, we are clearly of the 
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opinion that the instrument in question was a mère security for the 
beneflt of the creditors therein named, and that it is in no sensé a 
common-law assignment, within the meaning of the Michigan stat- 
ute. 
In Warner v. Littlefleld, ît was further said: 

"The statuts of 1879 does not attempt to eompass the object and purpose of 
the Insolvent law. It does not prohibit any préférence to creditors, unless 
the préférence Is made in a common-law assignment. It contains no provi- 
sions for the diseharge of a debtor from ail liability In case he transters and 
delivers over to his assignée, for the beneflt of ail his creditors, ail of his 
property. If the debtor makes a common-law assignment, he is still liable 
for any balance that may be due to his creditors after his assets are applied 
by his assignée to the payment of his debts pro rata. The creditors are not 
compelled to accept the terms profCered In the assignment. They may stand 
aloof from the assignment, and may rely npon the liability of their debtor to 
pay. There is no provision for recovering préférences made on the eve of 
assignment. It Is not elther a bankrupt or insolvent law. It Is of no par- 
ticular use, and its only mission seems to be to beget litigation, and afCord 
an opportunlty for a créditer to obtain a préférence over other creditors by 
asserting and occupying the inconsistent position that the chattel mortgage 
given to secure a bona fide debt Is a common-law assignment, and therefore 
ought to be constmed as such, and void as to creditors, while he attaches or 
levies exécution, and thus obtains securities and préférences fuUy as unlawful 
and against the policy of the law." 

In construing this statute in the case of National Bank of Osh- 
kosh V. First Nat. Bank of Ironwood, 100 Mich. 485, 59 N. W. 231, 
Judge Hooker says: 

"Our statute prohibiting préférences In cases of assignment Is In déroga- 
tion of the common law. Like ail statutes in dérogation of the common law, 
this statute is to be strictly construed. It only applies when the instrument 
can fairly and legitimately be said to possess ail of the essential éléments of 
an assignment; and courts should not permit such essentials to be dispensed 
with, or substitute real or supposed equitiés for them, or unduly construe in- 
struments intended for securities to be àssignments. In such cases there is 
usually a contest for the property, which, at most, becomes a question of 
whether thé debtor's préférence can be overturned for that of some other 
créditer, who hopes to make his claim good under an attachment, through a 
flaw in the instrument made to effectuate the préférence of the debtor. Per- 
haps the equltles are quite as likely to be with the créditer preferred by tiie 
debtor. At ail events, there can be no légal presumption to the contrary." 

We are unable to distinguish the case at bar from that of Austin 
V. Bank, 100 Mich. 613, 59 N. W. 597. The instrument therein con- 
strued contained no defeasance. It déclares a trust, as follows (page 
616, 100 Mich., and page 597, 59 N. W.): 

"To take possession of ail of said property, and receive and coUect the rents, 
Issues, and profita therefrom; to sell the same, in bulk or in pareels, in such 
manner and at such times, for cash, as will enable hlm to realize the most 
money therefor; to pay the taxes thereon, and keep the property properly insur- 
ed. From the proeeeds of such sale, and from the proceeds of the personal as- 
sets transf erred to him by the instrument hereinbefore mentioned, he shall pay 
and apply the same in the foUowing manner, to wit: First. He shall pay ail 
the expenses Inçurred by him in the exécution of this trust, together with a 
reasonable compensation for his own services. Second. With the residue and 
remainder he shall pay in full ail the claims hereinbefore mentioned, if suffi- 
eient there shall be; and, if not in full, he shall prorate the same among 
them In proportion to the amount of their respective claims. Third. The sur- 
plus, i£ any, shall be returned to the first parties." 
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iA^- Aâttel' mortgage wp âliso éxecntea. It ptovided as follows: 

" '*ri)-iîaiJé and to hold thfe saine Weyer; pr<>yïaed, liowever, and thèse pres- 
enty ai* apoh the express feondlllon, that if salft flnst pafty shall pay, or cause 
to be paid, to sald Austin, trustée, tlie claims and demands aforesaid, and 
eaeh and ail thereof, withln ten days from t^ije date hereof, then this obliga- 
tion shall be void; otherwlse, to remain In fuU force. And the said first party 
agrées topày the sàme accordingly." 

ÏJlie cliattel mortgàge also gave iminç|cliate possession to tlie trus- 
tée, and coBtained the foUowing provision: 

"If defàùlt be made In the payment of sald debts and the Interest thereon, 
or any^flirtion thereof, wlthin the tlme or manner hereln provided, or in any 
of the terms and conditions hereof, then the- said trustée, bis successors or 
assigiiS, (5* 'Ms or thelr authorized agent, Is atrthof ized to sell said property, 
whleh fa eapaiile of direct sale, elther'by private sale, In bulk or by parcels, 
or by publie auetion to the highest blddèrj after givlng reasonable notice of 
Buch salef iafid sald trustée Is alsb authôrizéd to coUect, settle, or compromise, 
by suit^ (fe otherwlse, ail Oî the said demands^ and choses In action capable of 
Colieetlôfl, in'fliir nameôr otherwlse; and said trustée is àlso authorized to 
insUre'stidh goods and' chattêls as he d^enis wlsei and to pay ail taxes as- 
sessed flgaiinst the same, and add thèièhai?ges for suCh Insurance and taxes 
to the débt hereby secured, to be payable fOrthwith, wlth interest. Said trus- 
tée Is also fiiithorized to ga.ther ail of the property ot said first party covered 
hereby, attd tealize the inost possible but pf the salvage from the late fire, 
and to expend ail soch sums of money as inay be necessary therefor, and as 
may bp necessary for the care and préservation thereof; and he may also re- 
palr sald property, and put the same in thé best possible condition for sale, so 
that the largest ambunt can be reallzed therefor." 

Both thèse conveyances were attacked, because, it was daimed, 
they eonstituted an assignment of ail the property of the company, 
in violation of the laws of the state of Michigan. Of thèse con- 
veyancjes, Judge Hookei*, delivering the opinion of the court, said: 

"It appéars, from the foregoing that thepels no claim that thèse Instrimients 
amounted to a valid assignment for tlje benefit.of credltors. It is equàlly clear 
from the évidence that thç Company nëver Intended to i^ake such an assign- 
laent as •would hâve- been valid under How. Ann. St. § 8739, for it is plain that 
It at ^1 times proposed to prefer certain credltors. The contention Is not 
made that thiese Instruments are, in effect, a valid assignment, so that a court 
of chancery can take jurisdlction, and enforce them as puch, under section 
8744. The question is, therefore, whether the Instruments can stand as valid 
mortgagea, or wjiether they must be held voii^, upon the ground that they at- 
tempt to transfer the absolute tltle to ail of the debtor's property, in trust for 
the payment of preferred credltors, In contravention of Id. § 8739. The instru- 
ment coveplng the real estate contalns no defeasance. It does, however, récite 
that the 'Brst party Is deslrbus of securlng payment of certain debts and In- 
demnifylrig* certain parties, and requlres the surplus to be returned to the 
Company. There can be no doubt that thls Instrument would be held a mort- 
gage If . any question should arise upon It between the parties to it. The 
mortgagor Could pay the indebtedness, and cohipel a reconveyanee; and, if It 
dld nbt, any attémpt by thé trustée to séll and convey the lands would be 
lutlle, Withpilt, tprédosure. On, the other^àhd, a Court of equlty might prop- 
erly decrèé'iCorecioSure in a suit' between sUch parties. How, then, cari it be 
said that the' instrument Itself was effective to convey an absolute tltle as 
agàinst credltors, when It did not do s6 as between t^é parties; and,' If it dld 
not, what îs tp prévent credltors frorii ifeaching thé çqtiityof rédemption? 
Manifestly, wè cannot say that It Is mpre than a mértgàgè when other cred- 
ltors ràise tlse question, and that it is prily a inoTtgage Whën tbe secured ered- 
Itor attenupts to sell the property pnder It," 

As We hâve said, thi» instrument ispractically the same as the 
one now under consideratibn; Thefë "R^s'not in thàt case in tefmB 
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any clause of defeasanee^ and fhe suprême court of MicMgan took 
tlie \îiew that the eonveyance was a mortgage, and that tlie mortgagor 
could pay tte indebtedness, and redeem the property. But it is eaid 
that this case is modiûed by the later cases of Webber v. Hayes, 117 
Mich. 256, 75 N. W. 6^2, and Conely v. Collina (decided March 14, 
1899) 78 N. W, 555. In Webber v. Hayes the instruments in ques- 
tion were held net to be common-law assignments. In speaking of 
this statute, Judge Hooker, who delivered the opinion in Austin v. 
Bank, supra, says: 

"By ref erring to the statute (2 How. Ann. St. § 8739), we shall find that It 
Invalidâtes such assignments where they create préférences between qreâitors, 
or where some of the debtor's property not exempt from exécution is omitted 
from the instrument. In the présent case there Is no instrument which bears 
the semblance of a common-law assignment for the benefit of credltors, but 
a large number of instruments, of différent Uinds, running to difCerent persons, 
exeeuted at différent tlmes; In addition to which it appears that not àll of 
the property was covered by Instruments made before the suit was begun, 
and that some property waa omitted from ail of the Instruments. The 
décisions upon this statute are numerous, and they clearly show that, before 
there is an opportunity for its application, it must appear that there is some- 
thing in the nature of a common-law assignment to be attaclied,— some in- 
strument, the terms of whieh, but for the statute, would vest the debtor's 
title in another tn trust for one or more creditors, whereby other ereditors 
would be precluded from any remedy against the title or equlty of the debtor. 
In short, attempts to provide for a portion of one's ereditors by assignment 
to a trustée, or when conflned to a portion of the debtor's property, are for- 
bidden; but it does not foUow that every attempt to dispose of property fraud- 
ulently wiU be construed to be a void common-law assignment for the benefit 
of creditors. Sheldon v. Mann, 85 Mich. 265, 48 N. W. 573; Warner v; Uttle- 
fleld, 89 Mich. 329, 50 N. W. 721; Armstrong v. Cook, 95 Mich. 257, 54 N. W. 
873; National Bank of Oshkosh v. First Nat. Bank of Ironwood, 100 Mich. 
485, 59 N. W. 231; Austin v. Bank, 100 Mich. 620, 59 N. W. 597. There was, 
therefore, no occasion to submit this sobjeet to the jury." 

In Conely v. Collins there was a transfer of ail of the property of 
the lumber company to a trustée, he to sell the same, and use the 
proceeds to pay the indebtednees. The eonveyance was in exact 
form an assignment for the benefit of creditors. The court said: 

"It is, therefore, vold, as it makes préférences. The case falls wlthin 
the rule laid down In Kendall v. Bishop, 76 Mich. 634, 43 N. W. 645; Burnham 
V. Haskins, 79 Mich. 35, 44 N. W. 341; Sheldon v. Mann, 85 Mich. 265, 48 
N, W. 573; Hill v. Mallory (Mich.) 70 N. W. 1016. The learned court below 
was of opinion that the case is ruled by the case of Austin v. Bank, 100 
Mich. 613, 59 N. W. 597. There the conveyances were worded as mortgages, 
and authorized the mortgagee to take possession upon default. They were 
held not to make an absolute title In the mortgagee." 

As we hâve aiready said, the real-estate eonveyance in Austin v. 
Bank contained no clause of defeasance. We do not understand 
the court, in the language quoted, to hâve référence to the real-estate 
mortgage upheld in Austin v. Bank; nor is there anything in the 
case undertaking to overrule that case. The authorîties cited by the 
judge in which conveyances are held void will be found to be wlth- 
in the principle aiready stated, where either an attempt has been 
made to convey ail the proi)erty by way of gênerai assignment with 
préférences, or the trustée has been given title to and control of the 
property inconsistent with the rights of creditors. There is nothing 
in that case which requires any departure from the doctrine of Austin 
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V. Bank, nor dd we nnderstanà the learned Judge to înfena îii aiiy 
wise to impair the authority of that case. Wéaj-e, therefbte, ol 
opinion, foUowing the décisions çtf the suprême cburt of îïichigan in 
constming this statûte, that the conveyance in question is not a gên- 
erai assignment for the benefit ol creditors, but îsjn the nature of 
a mortgage or security for a debt, ^xecuted in good faith, and witMn 
the power of the party to préf er, One creditor over another. Wheth- 
er the instrument is to be strictly construed as a mortgage or not, 
it can be maintained as a trust created to sell lands for the beneôt 
of creditoTS, as we understand thè suprême court of 'Michigan in Bank 
V. Chapelle, ,40 Mich. 451, wherè it'was said: ,, 

"The statutes of thIs state expres^y' authorlze trusts to te created to sell 
lands for the Ijeneflt of credîtora. ■ ' * * • If, Instead Of an absolute trust 
deed, wehold It to be a mortgage Iri fé*m, as It'waa appàrently Intended to be, 
and was so held below, then thérè èatf be no objection to It unless fraudvflent 
in fact. It certalnly may be règarded is a mortgage Iri équity, becàuse It was 
Intended onjjr a-s à security for a debt whlch thé debtor Inay dlscharge at any 
time, and s6 release tiie land." ' ' ; '^ 

It is only where a trust is created in lands \yhich amount» to a 
gênerai assignment fQr the be](ié|it bf creditors, in which pireferences 
are attempted, or the assigned property m put beyond the reach of 
creditors as to title and surplui^' that it cornes within the purview of 
the statute regulating common-lftw âssighments. Thèse conclusions 
render unnecessary consideratip)^ pf thé questions raised as to the 
sufiaciency of the allégations ot ithe bill. Finding no error in the 
conclusion reached by the circuit «ourt, its judgment wiil be affirmed. 



SMITH et al. T* CITY OF SHAKOPEEl. 

(Oîrcult Court of Appeals, Elghth Circuit. July 2, 1900.) 

No. 1,225. 

1, EviDBNOB—JuMciAii Notice — REoniiAxiONs of Lighthouse Board. 

The courts of admiralty -will take judicial notice of the régulations of 
the lighthouse board, made upon the authority of an aet of congress, and 
prescrlblng the number and kinds of lights to be placed on the draws of 
bridges aeross navigable streams, although they are neither pleaded nor 
offered in évidence. , , 

S. NbGLIGENCB— LiQHTS ON DRAWBRIDOi!— REQ^JFRBMENTS OF STATDTE. 

• IJnder the régulations of the lighthouse board, requiripg the suspension 
of ll^hts rin'dràwbridgèé; so that threé red llghts will be seén nip and down 
Btreàni ffrhèn the draw Is closed, and three green llghts when it Is open, 
the f allure ot a city to waintaln sucb llghts on a drawbridge, erected by 
It Is such négligence %s will render ;lt liable for damages to a steamer 
rèsulting from sUcb on^^^siou- 

8. SaMB— CÔNIRIBDTORT Negligencb— Damàgbs. 

Where à city Is négligent in falllng to malntain the llghts required by 
law on àdrawbrldge, and the pliot andicaiptaln of a steanler are also 
négligent In^^ttemptlng to talie their bpat through the draw before they 
are assuced that It Is fully swung, the damages sustalned should be dlvlded. 

AppeaJ from the District Cîourt of the United States for the District 
of Minnesota. 



SMITH V. CITY OF SHAKOPKE. 241 

Jplin E. Stryker, for appellants. 

Ctarles G. Hinds, City Atty., for appellee. 

Béfore CALDWELL, SAIŒOKN, and THAYER, Circuit Judgea. 

THAYEB, Circuit Judge. In our former opinion in this case (97 
Fed. 974, 38 C. C. A. 617), we held that we could not take judicial no- 
tice of the régulations of the lighthouse board prescribing the number 
and kinds of lights to be placed on the draws of bridges across naviga- 
ble etreams, because the régulations were neither pleaded nor oflered 
in évidence, so far as the record disdoses. In support of that view 
we cited the following cases: The E. A. Packer, 140 U. S. 360, 367, 
11 Sup. et. 794, 35 L. Ed. 453, and The Clara, 14 U. S. App. 346, 5 C. 
C. A. 390, 55 Fed. 1021. Our attention was called by a pétition for a 
rehearing to certain other cases wherein a différent doctrine had been 
announced, as it was daimed; and on the strength of such références 
a rehearing was granted, and the case has been reargued. 

In the case of Caha v. U. S., 152 U. S. 211, 221, 222, 14 Sup. Ct. 517, 
38 L. Ed. 419, certain rules and régulations which had been prescribed 
by the interior department in respect to contests before the land office 
were not formally offered in évidence; and it was urged that, because 
of such omission, judicial notice of the same could not be taken. The 
court said with référence to this contention : 

"We are of opinion that there was no necessity for a formai Introduction 
in évidence of such rules and régulations. They are matters of which the 
courts of the United States take judicial notice. Questions of a kindred nature 
hâve been frequently presented, and It may be laid down as a gênerai rule 
deducible from the cases that wherever, by the express language of any act 
of congress, power Is Intrusted to either of the principal departments of gov- 
ernment to prescribe rules and régulations for the transaction of business In 
which the public Is interested, and in respect to which they hâve a right to 
participate, and by which they are eontrolled, the rules and régulations pre- 
scribed in pursuance of such authority beeome a mass of that body of public 
records of which the courts take judicial notice." 

Référence is then made to the following cases : U. S. v. Teschmaker, 
22 How. 392, 405, 16 L. Ed. 353; R«mero v. U. S., 1 Wall. 721, 17 L. 
Ed. 627; Armstrong v. U. S., 13 Wall. 154, 20 L. Ed. 614; Jones v. U. 
S., 137 U. S. 202, 11 Sup. Ct. 80, 34 L. Ed. 691; Knight v. Association, 
142 U. S. 161, 169, 12 Sup. Ct. 258, 35 L. Ed. 974; Jenkins v. Collard, 
145 U. a 546, 12 Sup. Ct. 868, 36 L. Ed. 812. The rule above stated 
in Caha v. U. S. was referred to with approval in Re Kollock, 165 U. 
S. 526, 534, 17 Sup. Ct. 444, 41 L. Ed. 813. See, also, U. S. v. Eaton, 
144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591, and Wilkins v. U. S. (D. 
C.) 96 Fed. 835, 841; also, the récent décision of this court in Grady v. 
U. S., 39 0. C. A. 42, 98 Fed. 238. We conclude, therefore, that we 
erred in our former opinion in refusing to take judicial notice of the 
régulations of the lighthouse board, although they were neither 
pleaded nor offered in évidence. The régulations of the lighthouse 
board which are invoked in the présent case were prescribed, as it 
seems, by the board pursuant to authority expressly conferred on that 
body by an act of congress approved August 7, 1882 (22 Stat. 309, c. 
433). It is our duty, therefore, to take judicial notice of such régula- 
tions as the board may hâve made for the lighting of the draws of 
103 F.— 16 
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bridges acrosa navigable streams pur^^;|;to tJie authori|:p!:, conferred 
by the aforesaid statute. Such regulpjtioii^,' it sçems^are aSj^oltoiW.Si':' 

"Evftry low bpl(lgèlB;liiTt^' (îpuWe aygw rti^: tayee a rea lig]}t|9u je^ch çnd 
ot the draw piers. Eàch pivot pler shall bave' onè rèd llght on eàdh side 
where the pler is cro^ed by the axis of the bridge, aiid pjaced below the floor 
level of the same.' M' brflèi? fe' mâke It dl^mct'-Whether'thé dra-mlte opeii or 
elosed, there shall b«(^êlaoè4'three aqtiafc lanterns on the 'top' io* tbe : dra^" 
span, ail of them raieed flf te^wteet aboyé; tbe top of the draw. : , ,Thes^ laateraa 
are tû show green, along, tl|e ajçls. of the dr{i%.and re^ at.rlghtjapglés to thé 
axis; The resuit wUI be thàt wîleii thé dtW ,19 shut thèîrè #ill' be shown up 
ahd do'vra stream tirée high red llghts àbové the pei'ttianènt loW'lights; when 
opeà; thfëe green llghtS wlU be seen in Une up and'down stréam,iwith the low. 
permanent red llghls showing the width Of the openlnga. AU of thesç llghts 
shaU;be permanent" 

The bridge acrosâ the Minnesota rivet at Shakopee, 'Wfe.ere thè acci- 
dent pCturred, was not provided with such liglits as tbe régulations 
aforèsaifl require, for wiiicb reason it must be adjudjged that the city 
was at fault, and did not exercise that reasonablè degree of care and 
diligence in lighting the draw of the bridge which the lâw requires 
of the otyner of a drawbrîdge across a navigable stream. 

ii iôur former décision we eaid, in substance, thatthè proximate or 
efflciéùt cause of the collision with the bridge seems to hâve been that 
the pilot attemptëd to pass through the draw beforp he was assured 
that it was fuUy opened. This conclusion was indùced, however, by 
the fihding that the bridge was provided with adéquate lights,consider- 
ing its location and the an^ount of navigation on thç Minnesota river, 
to meet the requirementa of the common law., 'The sàme conclusion 
cannot be formed on the présent occasion, since it was the duty of 
the city to provide such lights as are required by the régulations of 
the lighthouse board, and, if such lights had been pûovided, the posi- 
tion of the three green lights would haye shown at a glance when 
the draw was fully swung. The city was at fault, therefore, in not 
furnishing the requisite lights. On the other hand, wé think that the 
pilot and the; captain, one or both of them, did not exercise that degree 
of care jmd circumspection which they should hâve exercised, in at- 
tempting to pass through the draw before they were assured that itwas 
fully swung. Even if the city was at fault in fa|ïing to provide the 
requisite lights, those in charge of the steamer had nq right to attonpt 
to pîiss through the bridge until they had taken th^ précaution to ascer- 
tain that the passage cquid be made iip, safety. ïîte conditions were 
such that the steamer could hâve been held at a safCidistance from the 
bridge until the men who were in charge of the draw had advised the 
pilot that the draw was fully swung ajid ready for the passage of the 
steamer; and such actiqn» we think, should haye been taken. The 
case is onej in our juâgment, where the accident was occasioned by the 
concurring négligence of both parties, and in auch cases the admiralty 
rule is to divide the damages. The Max Morris, 137 U. S. 1, 9, 11 Sup. 
a. 29, M L. Ed. 586; The Britannia, 153 U. S. 130, 144, 14 Sup. Ct 
795, 38 L. Ed. 660; The lisbonense, 53 Fed. 293, 3 C. C. A. 539. There 
is some uncertainty in the proof as ta the true amount of the damages 
that were occasioned by the collision, but we are satisfled by an inves>- 
tigation of the évidence on liât point, that they did not exceed $1,000. 
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The decree of the district court directing that the libel be dismissed 
is reversed, and tlie case is remanded to that court with directions to 
vacate said decree, and in lieu thereof to enter a decree in favor of the 
libelanta for the sum of |500 and costs. 



LOCKWOOD V. OHIO RIVER R. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. July 9, 1900.) 

No. 302. 

1. CONTEACT TO CO^■VEY RjGHT OF WaY TO RAIMiOAD— CONSTHTJCTION. 

An agreement in writing by a landowner, in considération of the advan- 
tages to accrue to him from tlie construction of a projected railroad, and of 
certain covenants on the part of the grantee, granted and conveyed to the 
railway Company "the full and free right of way, of the width of flfty feet," 
through hls land, on a line previousïy surveyed, and contained covenants 
for the exécution of a deed, when required by the company, eonveying the 
land in fee simple. The agreement was signed by the grantor alone, was 
acknowledged by hlm, and filed for record by the company, and not until 
after 16 years, when it became apparent that the land was valuable for 
oil and gas, was any request made for a deed. Hekl, that a right of way 
only was intended to be conveyed, and that the railroad company took only 
an easement In the land. 

2. Samb. 

The agreement havlng been prepared by the railway company, any doubt 
as to its true meaning should be solved adversely to the company, and not 
construed most favorably to the grantee under the gênerai rule. 

8. Bamb — Dépendent Covenants— Eppect. 

The covenant to exécute and aeknowledge a deed to the railway company 
conveying the land in fee simple belng a dépendent covenant, and the 
estate or Interest conveyed by the agreement being limited to an incor- 
poreal hereditament, the opération of said covenant Is necessarily restricted 
by the granting clause, and cannot require the conveyance of a greater 
estate. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

A charter was Issued by the state of West Virginia on April 18, 1881, to the 
Wheeling, Parkersburg & Charleston Railway Company, for the purpose of 
constructing and opéra ting a railroad from the clty of Wheeling to a point 
at or near the clty of Charleston, in the same state; the name of this com- 
pany being afterwards changea, by proper proceedings, to the Ohio River Rail- 
road Company. On Aprll 10, 1882, the folio wing agreement was entered Into: 

"This agreement, made and entered into this lOth day of April, 1882, by and 

between Jesse Pugh, of the county of , West Virginia, of the flrst part, 

and the Wheeling, Parkersburg & Charleston Railway Company, a corpora- 
tion under the laws of West Virginia, of the second part, witnesseth that, 
whereas, the said railroad company proposes to constmct and build a road 
through the said county of Wood: Now, In considération of the advantages 
Which said road will be to the said party of the flrst part and to his prop- 
erty, and of the premises, and for the further considération that the said 
railroad company agrée to make and build a good roadway or crossing where 
the private.road of said Pugh crosses said railroad, and also to put in or build 
cattle stops wheréver said railroad crosses from one field to another; and, if 
said railroad company shall destroy any fruit trees durlng the construction 
of said road, shaU pay for the same at the rate of ten dollars ($10) for each tree 
so destroyed, the said Jesse Pugh does hereby grant and convey unto the said 
Wheeling, Parkersburg & Charleston Railway Company the full and free right 
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of way, of the wiath of flfty feet, wlth neçessary ground for cuts and fills 
for the road for the said cbmpany, In and upon and throUgh the lands of the 
saia Pogh, on which he nOw résides, descrlbèd substàntially as folio ws, to wit: 
Beliig the Une as snrveycd by Engineer Wharton. But It is understood and 
made a psrt of thls agreement that the sald rallroad company, In conatructlng 
sald road, shall elther bulld the sald roadbed far enough from the gravel bank 
along and belo-w whlch the same runs, to keep the same from washlng, or, In 
lieu thereof, shall proteet the same with a wall, it being understood that the said 
gravel bank shall be undlsturbed.— whlch right of jR'ay is hereby granted and 
conveyed for construction, building, and use oï thé road of the said Company; 
and the sald Pugh hereby releases to the sald company aU damages which may 
in any way be sustained by reason of the construction or building of said com- 
pany's road throïgh the sald land, or on aceount of the temporary use or occu- 
pancy of or damage to the land of the said Pugh by the said company, its 
agents or servants, durinè the construction of the said railway; and the said 
Pugh does Hereby eovenant and agrée to exécute and acknowledge in due form 
of law, when reqnired by said company, a deed conveylng to sald company, in 
fee siriiple, thfe sald land ïierelnbefore described. Wltness the foUowlng signa- 
tures and seals. jesse Pugh. [Seal.] 

"State of West Virginia, Wood Oounty, to -«ylt 

"li Patrick V. Dolan, riotary publie of sald county, do certify that Jesse 
Pugh, whioèe name is signed to the wrlting above, bearing date on the 13th 
day of Aprll, 1882, thls day acknowledgêd the same before me in my said 
county, Glven under my hand thls 2nd day of April, 1883. 

"Patrick V. Dolan, Notary Public. 

"It havlng been found necessary. In the construction of the railroad and In 
the protectlng of the gravel banks spoken of, to destroy twelve fruit trees, the 
sald Jesse Pugh consents to the same; and said railroad company hâve paid 
said Pugh the sum of ninety dollars, the reeelpt of whlch is hereby acknowl- 
edgêd, payment In full for said trees. Jesse Pugh. 

"State of West 'Virginia.. 
"Wood County Court Clerk's Ofllce, January 5, 1884. 
"The forègoing wrlting, bearing daté Àpril' 13, 1882, wlth annexed certlficate 
and reeelpt, was thls day recorded In salé office. 

"Th. G. Staith, 0. W. 0. C." 

On Mareh 5, 1888, Jesse Pugh and Hannah A., his wife. In considération of 
the sum of $T05, conveyed the entire tract of land, upon part of which the 
railroad was constructed, to Arias N. Pugh and Drucilla C. Pugh, hls wife, who 
on the same day executed a deed of trust to H. G. Henderson to secure,the 
payment of the' pUrchasé nionèy, whtôh' deed of trust contained, alsb, certain 
viovenants, whlch hâve no béàrlng on thls contrbvérsy. After this date Jesse 
Piigh died, and A. lï. Pugh fend hls wlfé, being then the bwners In fee simple 
of the tract of land, entered Into àù agreement, May 31, 1898, with Stephen 
liockwood, ■Whereby the said tract of làûd waa leased to Loekwood for the 
ptrpose of searehlhg for aûd prbducing oil, gas, arwl- other minerais. Under 
ithis agreemept Loekwood went upon tb^ lands so leased, to him, bored for 
and discovered laige deposits ofpetroleum oll and gas, and commenced pro- 
ducing the same. The wells drilled by Loekwood were adjacent to the right 
of way of the défendant railroad company. The Ohlo River Eailroad Com- 
pany entered into an agreepient with Samuel Logan, August 18, 1898, whereby 
It granted to Logan ail the oil and gas in and under the real estate Included 
wlthln this rIght of way, lessor to recelve one-eighth part or share of ail the 
oll produced, and $50 per annum for each and every gas well drilled,,on the 
premlses thereln described; ' and It being expressly stipulated In said agree- 
ment that "the lessor does not warrant the title to the said premises In any 
respect whatever, but the sald lessee drlUs and opérâtes thereon entlrely at 
his own expense and risk." Logan entered Into possession of the premises 
under thls agreement, and drlUed wells upon the right of way, conducting the oil 
produced through the pipes belonglng to the Eurêka Pipe Company. Jesse 
Pugh, durlng his lifetlme, and A. N. Pugh, slnce hls death, pald taxes on the 
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whole tract of land; and In 1898 the railroad company demanded of A^ N. 
Pugh a conveyance In fee simple of the right of way above descrlbed, whlch 
was refused. In November, 1898, Stephen Lock-wood filed his bill of com- 
plaint in the circuit court of the United States for the district of West Virginia 
against the Ohio Eiver Eailroad Company and Samuel Logan, setting forth the 
above facts, elaiming that the railroad company acquired only an easement on 
said land, and as such had no right to the oil and gas and other minerais lying 
thereunder; that it was a corporation whose powers were limited to the build- 
ing and operating of a railroad, and that It had no right to engage in any other 
business, and its contract wlth Logan was ultra vires; and that the well bored, 
being 15 feet from the eastern line of the complainant's land, would drain the 
oil from his land,— and praying an injunction and the appolntment of a receiver. 
The court below denied the application for the order of Injunction, and refused 
to appoint a receiver as prayed for, being of opinion that the défendant com- 
pany acquired an absolute title to the lands under the agreement of Aprll, 
1882, and from thls decree the appellant has appealed. 

James S. McOluer (J. G. Mc'Cluer, on the brief), for appellant 
H. P. Camden, for appellees. 

Before GOFF and SIMONTON. Circuit Judges, and BKAWIEY, 
District Judge. 

BEAWI/EY, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

This appeal requires us to give interprétation to the instrument of 
April 10, 1883, which in terms "grants and conveys to the railway 
company the full and free right of way, of the width of 50 feet, with 
necessary grounds for cuts and fllls for the road of said company in, 
upon and through the lands of Pugh," upon the line surveyed by the 
engineer of the company, "which right of way is hereby granted and 
conveyed for the construction, building, and use of the road of the 
said company." If it had ended hère, there could be no doubt that it 
was intended to convey simply the right of way, an easement, and 
not the land itself. The doubt has arisen out of the concluding words, 
which are as follows: 

"And the said Pugh does also hereby co venant and agrée to exécute and 
acknowledge in due form of lavr, when required by said company, a deed con- 
veying to said company In fee simple the land hereinbefore described." 



In a clause added at the foot, it is provided that the sum of 
should be accepted in fùll payment for certain trees destroyed upon 
the right of way. No deed was demanded nntil shortly before the 
commencement of thèse proceedings, and noue was ever actually exe- 
cuted. The court below held that it was immaterial whether the 
deed was called for or not; that the défendants, having taken and 
held actual possession of the land for over 10 years without inter- 
férence, had acquired an absolute title to the same; and the appeal 
impeaches the correctness of that conclusion. 

The first rule of exposition, which governs every other, is that con- 
tracts should be so interpreted as to give effect to the intention of 
the parties; and while the words selected by the parties themselves 
as a symbol to dénote their purpose are usually the primary source 
from which intention is drawn, and the best and surest guide to its 
discovery, yet being employed sometimee by designing persons to dis- 
guise rather than to express the true thought, and being liable to care- 
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le^s lôisuse or ignorant iiiisâi|^lication, ît js àlways the duty of the 
jC0Ùrt, in ail cases wfiéré t]ie;y iwè euaceptible of différent construc- 
tions, to take into considération the circumetances attending tlie trans- 
action, the particular situation of the ptoties, and the state of the 
iHa$ granted, for the purppse pf ascertainifig the true ihtent; for the 
ptjèntion of the parties is ihah^fèetlj paranjount to the manhep chosen 
ïsO effect it. The courts therefore naay ayàil themselves oÇ'the same 
light 'which the parties enjoyed when the contract was executed, aud 
iaçiy place themselves in the samé situatiôù ais the parties who made 
it, in Oï^er that they may yiew the circumstances as those parties 
viewed them, and so judge of the megning of the words and the cor- 
rect application of the language to the things described; and if any 
of the terms used seem to contradict thfe manifest intention, as clearly 
indicated; by the agreement jis a whole, the intention must govem. 
Now, we can hâve no doubt that the intention of the railway company 
at the time this instrument waa executed was simply to take a right 
of way; and that the intention of the grantor was simply to give a 
right of way; for that is ail that was actually granted and conveyed 
in termç by the instrument itself, neither party then knowing that 
there wâs à mine of undiscovéred tvealth lying beneath the right of 
way. No money considération was paid to the grantor, the considéra- 
tion mentiohed beitig the adfantage which the road would be to him 
and to his propérty. The- ttierè right pf T^ay upon which the railway 
company constracted its n>ad,'aîid thé building of the road through 
his lahd, fùlflll ail of the rëquirements which can be assumed to hâve 
been in côfltëmplation of the parties at that time. It is not to be pre- 
sumed that the railway cPmpany desired at that time any more than 
the right of way or easéihent. If it had desired an absolute convey- 
anee df the land, nothiag Wbtild hâve been simpler than to hâve taken 
a conveya:nce thereof, if the jgrantor had then been willing to convey 
it. That the railWay company desired hothing more is clear from 
the fact that it asked nothing more, and for more than 16 years that 
seemed to sufflce. "Contemporanea expositio est optima et fortissima 
in lege." Thé familiar rule that where the terms of description are 
uncertain it shall be construed most favorably to the grahtee, inasmuch 
as it is assumed that thefault is in the grantor, ând lue shall not take 
advantage Of the difflcalty which he Mmself has created, can hâve 
no application hère, as against the grantor, beeause it is manifest that 
this agreemeiït was prepared by the railway company, it having been 
brought to our attention in a case cited that words identical with those 
employed in the concluding icovenant in this agreement were used in 
procuring other rights of way by the same company about the same 
time; and,' If there is doubt as to the true meaning of this cove- 
nant, it should be solved adversely tothé railway company. It would 
not be fair to assume that, under thé! guise of procuring simply a right 
of way, the railway company intended by the use of thèse words to 
take a conveya(ace in feé simple, The words of the covenant, if sep- 
arated from the rest of the a^eement, are very broad, but they ought 
not to be taken in their broadest import if they are êqually appro- 
priate in. the sensé limîted to the object the parties had in view and 
their apparent intentions as deduced frôm the whole instrument; for, 
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while the maxim is, the grant of the principal carries tlie incident, 
the converse of the proposition is not true. General espressions are 
controUed by spécial provisions, and the sweeping clause will be lim- 
ited to the estate and things of the same nature and description as 
those preyiously mentioned; and the exposition should be upon the 
whole contract, and not upon disjointed parts taken Separately, in or- 
der that you may collect from the whole one uniform and consistent 
sensé, if that may be done. The granting clause of this instrument 
conveys only a right of way, which is a mère easement, the owner of 
the soil retaining his exclusive right in ail mines, timber, and earth 
for every purpose not incompatible with the use for which it is granted; 
and although hereditability carmot strictly be predicable of property 
held by corporations, which can hâve no heirs, the rights of way of 
railroad companies are deflned to be incorporeal hereditaments, and 
such easements, though imposed upon corporeal property, give no right 
to the property itself. This instrument, although called an "agree- 
ment," is signed only by Jesse Pugh, and in its essential éléments it 
is nothing more than a deed of conveyance to the railway company 
of the right of way therein described. As such it was put upon rec- 
ord by the grantee, and its road constnicted upon the right of way 
so granted. The considération of the deed was the advantage to ac- 
crue to the grantor from the construction of the road, and the iuterest 
conveyed was the full and free right of way, of the width of 50 feet. 
The right to the soil remained in the grantor, and such right was 
recognized by the grantee in its subséquent payment for the trees de- 
stroyed. The considération was the advantage expected from the con- 
struction of the road across the grantor's land. The grant of the sur- 
face enabled the grantee to fulflll this considération. That caxried 
with it the right to use so much of the earth and other material as 
was necessary to the construction and maintenance of the railroad, 
and such right of way, with the incidents thereto, was ail that was 
needed to enable the grantee to perform his agreement, which was 
the construction of the road upon the surface of the land, and for 
anything more there was no considération paid or promised. Hère 
we hâve every élément necessary to a deed of a right of way, — con- 
sidération, granting and babendum clauses. The description of the 
thing granted is "ttie full and free right of way, of the width of flfty 
feet, • ♦ • described substantially as foUows, to wit: Being the 
line as surveyed by Engineer Wharton." Then, presumably for the 
purpose of providing for a formai deed after the road was actually 
located, when the thing granted could be described particularly and not 
"substantially," there follows the covenant in the words above cited. 
For more than 16 years no demand was made for the fulfillment of 
the covenant. The reason is obvions. The instrument called an 
"agreement," being in substance a deed or conveyance of the right 
of way, was treated as such. It was put upon record, and the railway 
company entered under it, and has remained in undisputed possession 
ever since, and no formai deed was considered necessary; the com- 
pany having received ail that it bargained for, and ail that it paid any 
considération for. Whether it be considered a covenant for f urther 
assurance (that is, a means of enforcing a spécifie performance of the 
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grantdr's agreement to makè a good title), or as a covènant of warranty, 
it is a dépendent covenaht; and it is elementary that, however broad 
and cbmprehensive the coveûànts in a conveyance may be, they are 
to be conôtrued as securing to the grantee only tbe estate actually 
limited to îiim by the conveyance. Their ofiûce being merely to as- 
sure and défend that whîch has been granted, they are only co-exten- 
sive with the grant, and can hâve no wider scope and effect than the 
conveyandè to ■which they âré ànnexéd. "In construing and applying 
covenants, thfey are iûtended not to enlarge, but to défend the grantee 
of the estate granted in the deed, so that, if the grant be of less than 
a f ee, a éoyén^nt to warrant it to the grantee and his heirs does not 
enlarge thé' es;tate to a fee." 3 Washb. Eeal Prop. 448. And courts 
will limit the ^ration of the gênerai covènant, however absolute it 
may be in f ornij so as to effect the true intention, if it is plainly to 
bè inferrèd that the covënahtor did not intend to use the words in 
the gênerai sensé which they import. There is no room for doubt as 
to the true "intention expfessed in the body of the instrument, — ^that 
in apt words it conveys only a right of way (that is, an easement), — 
but the contention is that by the use of the words "fee simple" the 
grantor boUnd himself to cOnvey the lànd itself when so required by 
tlie railway company. "A fee simple may be had in incorporeal as 
well as cçrpqréal hereditaments." 1 Washb. Real Prop. p. 82. "Where 
the grantiûg clause of a deed déclares the purpose of the grant to be 
a right of \^y f or a railroad, the deed passes an easement only, and 
not a fee, thoûgh it be in the usual form of a fuU warranty deed." 
Jones, Easein. p. 212. The estate or interest conveyed being limited 
to an incoîTpdreal hereditament, the opération of this covènant is neces- 
aarily restricted; and cannot require the conveyance of a greater estate, 
and the gràijtlBe tàn only demand under it a conveyance in fee simple 
of such incibrporeal hereditament. (Devenants do not of themselves 
pass any estate, or enlarge or restrict the estate conveyed. 

In Sweet v. Brown, 12 Metc. (Mass.) 176, therë was an action for 
alleged breach of covènant; the défendant having conveyed "ail my 
rights, title, aûd interest in and to" certaiû real estate, with covenants 
that he was laWfuUy seised in fee of said premises, that they were 
free of ail incumbrance, that he had good right to seil and convey the 
same, and that he would Warrant and défend the same against ail 
persons. The court says: 

"The covenants are m termg gênerai, but In the construction of a deed we 
are to look at the.'^hole deéd; ànd the covenants are to be construed so as ta 
glve effect to the attention of the parties, so far as It can be done consistently 
■wlth the rules odlaw. The ivarranty la of the premises which vcere granted 
and conveyed ^y, the deed. But that was 'ail my right, tltle, and interest la 
ajid to that parcel of real estate situate,' etc. It was ûot a grant of certain 
lànd in général teJttis, but of hls tltlç and Interest In suoh land, and this par- 
tlculatly and fuliy eatpressed. The warranty Diust be takeû in a limited sensé. 
It must be restrlcted to his title aad Interest. The oovenant hère attaches to 
the estate and interest conveyefl, and Is not a gênerai covènant of warranty of 
the whole parcel particularly'flescrlljed by metes and bounds. Sueh construc- 
tion wlU reçoncile ail parts of ihç dèed and givc effect to each." 

The case of Moore V. McGrath, 1 Côwp. 9, is cited in Allen v. Holton, 
20 Pick. 458, to sùstain the proposition that every deed is to be con- 
strued according to the intention of the parties as manifested by the 
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entire instrument, although it may not comport with the language of 
a particular part of it, and shows to what extent a court may go in 
qualifying and even in rejecting a particular clause in a deed in order 
to efEectuate the intention of the parties. There the lands were mi- 
nutely described in the premises, and then foUowed a sweeping clause 
purporting to convey "ail other the donor's land," etc. The court held 
that nothing passed by this sweeping clause, and that it was probable 
that the drawer omitted by mistake some words in the sweeping clause, 
"Ail the subséquent covenants hâve référence to the grant, and are 
qualifled and limited by it." 

There is no reasonable ground to doubt that the court would hâve 
ordered this deed to be reformed at the instance of the grantor, Pugh, 
if he had made it clearly to appear that it was his intention to grant 
only a right of way, and that he was misled by the grantee as to the 
effect of this form of expression, if it was intended to be claimed that 
by the use of the words "fee simple" he covenanted to convey an abso- 
lute estate in the lands, when he was led to believe that its effect was 
only to carry out the agreement made by him, which was to convey 
an easement simply. "Courts will reform deeds where by mistake the 
words are made to convey other estate than the parties intended, even 
though the mistake consists in the légal effect of the words used, while 
the words themselves were such as the scrivener intended to make 
use of." 3 Washb. Real Prop. 381. 

We are of opinion that it was the intention of the grantor to con- 
vey only a "right of way" and that the words chosen to effectuate that 
intention hâve a well-laiown and universally accepted légal meaning, 
and describe the tenure, not the land granted ; that the railway Com- 
pany therefore took only an easement in the land, and not the land 
itself; that the co venant is not to be construed so as to enlarge the 
grant; and that the railway company is not entitled by virtue thereof 
to anything more than a formai deed in fee simple of an incorporeal 
hereditament. It follows that the decree of the circuit court is re- 
versed, and the case remanded for further proceedings in conformity 
with this opinion. 
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CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. June 15, 190O.) 

No. 665. 

Oasribrs— Rbasonabi.eness ov Rates — Terminal Charges. 

A separate and fixed terminal charge of two dollars per car on Ilve 
stocli consigned to or from Chicago, made by the rallroads entering that 
City, In addition to the charge for transportation over their own Unes, to 
cover the cost of transferring such cars from thelr lines to the Union 
Stock Yards, which constitut© the live-stock market of the city, over the 
tracks owneid by the stock-yards company, and -which is shown to be 
approxlmately the average cost of such service, when adopted and pub- 
lished as a part of their rates in accordance with the requirements of i\:s 
Interstate commerce law, does not render such rates unreasonable and 
unjust, although the roads themselves furnjsh no terminal facilities at 



2(60 '■ ' 103 FEDERAL -ÈiÉPORTEB. : 

'; '<2iîltâg()(fdr iaMUng st<)Ok, ana thHlJiiloni Stock Yards vrere orîglnaUy 
: ' ^^ti^bUshedt and.bare ewr sicee I)ee;k nsed,;.^^ the gênerai dépôt for lire 
i i Bjow l)y ail the roads. 

iS^rosfKîuB, Circuit Judge, dlsseptùig. ' 

;A{)peaï trom the Circuit Court 6i the United States for tbe North- 
^B|iVîsi6ù bf tlie Northern DistHctbf nlinois^ 

Si H. Oowan and W» A. JJay, for appellant. 
L. W. Bowers, f or apiMiliees. 

Befoye BKOWN, Circuit Justice, and WOODS and GEOSSOUP, 
Circuit Judgés. 

BikdWN, Circuit Justice, deliyered orally the opinion of the court. 

We hâve coine to the conclusioQ that this case must be afflrmed 
upon thë atithority of Walker v. Keènan, 19 C. C. A. 668, 73 Fed. 755. 

While thé, facts of the tmo cases differ in some immaterial partica- 
lars, the prihciples involvéd are practically the same, and a proper déf- 
érence tO thèprior décisions of this court requires a similar conclu- 
sion. 

As this is the flrst case involving the validity of the terminal charges 
which has heèn called to my attention, I hâve thought it proper to 
state briefly my reasons for concuïring in the conclusion of the court 
in the pripr case. 

I hâve nli doubt it is the gênerai duty of railway companies to pro- 
vide propeffacilîties for the réception and discharge of freight and 
passéngers ât each of theîr régulai" stations ùpon the liné lof the road. 
The location of such statîdns must be determïned largely, if not ex- 
clusivély, by the railway coinpanies themselves. Having regard for 
their oven interèsts, they wbuld naturally provide such facilities as 
near the céhter of the towii as they are able, consistently with the 
price of real estate, the convenience oî their customers, and their 
connection with other railwâys. 

' The charactér of thèse terminal facilities must be determined by 
the custom of the place and by the demands of the trafflc. So far 
as passengers are concemed, they usually conslst of a platform, a 
building for the réception of passengers, and a baggage room for the 
accommodation of luggage. Upon this pjatf orm passengers alight, and 
from that moment the responsibility of the company as a carrier 
ceases. They separate to différent parts of the city, taking their own 
conveyances; and their luggage is deposited in the baggage room, re- 
maining subject to their call for a reasonable time. 

So far as what is kno^n as "dead freight" is concerned, a freight 
dépôt is usually provided) in which the freight is deposited, and notice 
given the consignée, or, under the custom of some places, the prop- 
erty is delivered personally to the consignée, for which an extra 
charge is mâdé.' 

But suppose there be an exceptional kind of traflSic, such as live 
cattle. I should hâve no doubt that, if the transportation of such cattle 
became a substantial part of the trafflc of the road, terminal facilities 
should be provîded for them; and, if it were the custom of the place 
for the consignée of cattle to call and drive them away, pens should be 
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built for their immédiate confinement until the consignée can be ap- 
prised of their arrivai, and a suificient time has elapsed for him to 
remove them. Until 1865 that seems to liave been the custom in Chi- 
cago, where there were four or five cattle yards near the principal 
railway stations. The record does not show whether the consignée 
came there and drove them away, or whether they were marketed and 
slaughtered there; but this ia immaterial, so far as the dutiea of the 
railway company were concemed. So it is usual, in the stock-raising 
portions of the country, to provide cattle pens for the détention of 
cattle until they are laden on board the cars, and sometimes for their 
delivery by the railway company in those yards. 

While I do not think railway companies would be bound to furnish 
terminal facilities of this kind for an occasional horse, or perhaps 
even for an occasional and wholly exceptional car load of live stock, 
yet, if cattle became a substantial part of the traftic, I bave no doubt 
provision should be made for their réception. 

In 1865 the Union Stock Yards were xirganized, a large area of lands 
purchased, and separate tracks laid by the stock-yards company, Con- 
necting with practically ail the railways running to Chicago. From 
this time the demand for separate terminal facilities at each of thèse 
railways seems to bave ceased, and ail cattle were consigned for de- 
livery at the stock yards, — not for the purpose of being claimed there 
by the consignée, but for the purpose of finding a market for them. 
Hère ail the cattle consigned to Chicago are deposited for slaughter 
or for further shipment, and great slaughtering houses bave been 
erected in the vicinity of the yards for the disposition of the cattle. 
Providing a market for cattle is certainly no part of the business of 
the railway company ; and I think, theref ore, any extra expense occa- 
sioned from the time the cars containing the cattle leave the tracks 
of the company, and until they arrive at the stock yards and the 
empty cars are returned, the company is entitled to make an additional 
terminal charge, équivalent to the expense occasioned to it by pro- 
viding liese extra facilities. 

Prior to June 1, 1894, the railway companies seem to hâve assumed 
this burden themselves, but at this time a trackage was imposed by 
the stock yards of from 40 to 75 cents each way upon every car going 
and returning from the tracks of the railway company to the stock 
yards. It is insisted that, as this is the ouly extra expense then occa- 
sioned, any charge beyond that was unreasonable and improper. I 
do not think that necessarily foUows. While the imposition of this 
trackage charge by the Union Stock Yards waa doubtless the immé- 
diate occasion for a reformation of its tariff, the railway companies 
were then at liberty to adopt a new schedule with relation to thèse 
terminal facilities, and charge what they actually cost them. 

The évidence is that it costs some railways a trifle less than two 
dollars, and some considerably more than that. The average seems 
to hâve been somewhat more than two dollars. But we think it was 
proper for the railway companies, whether the expense to the com- 
panies were a few cents more or less, to adopt this amount as an 
approximate charge, and that their action in so doing should be sus- 
tained. 
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In thé lîmited time at my disposai, I flnd myself unable to file a 
Wjîitfètt' ôfiîiîoii; and, as the case will doubtless be appealed to the 
court of làst resort, it seems quite unneoessary to do so. 

The decree of the circuit court is therefore aifirmed. 

GKOSSCUP, Circuit Judge (dissenting). Prior to 1865 the rail- 
■ways éntërilig Chicago had four separate places for the delivery of live 
stock, each equipped with the necessary facilities. Considering, for 
obyious reasons, a union of thèse facilities désirable, the Union 
Stock Yards Were establielied by the railways, thougb as a separate 
corporation, with such Unes of intervening railway as put the yards 
in connefction with ail the roads centering in Chicago. It is substan- 
tially undisputed that, from the consolidation of thèse delivery sta- 
tions until 1894, the chutes, pens, and other equipment at the new 
stock yardà, were the delivery station for live stock of each of the de- 
fendant railways; that, although owned by a separate company, no 
extra compensation was charged for the use of the intervening tracks, 
or the unloadijig facilities; that the other live stock stations were 
abandoned; that no separate stations, except perhaps in mère sem- 
blance, hâve since been established; and that, by this long course of 
dealing, tbe shipping public has come to look upon the Union Stock 
Yards as the destination of cattle shipped to Chicago. 

In June, 1894, the Union Stock Yards having passed largely from 
the ownership of the railways to outside parties, a minimum trackage 
charge Of fprty cents per car was imposed upon the railways by the 
Stock Yards Company. Thereupon thé railway companies inserted 
in the schedules, required by the Interstate Commerce Act, a para- 
graph to the effect that upon ail live stock, or other freight received 
from, or delivered to, the stock yards, à terminal charge oftwo dollars 
per car would be thereafter made, in addition to the flat Chicago rates. 
It is the lawf nlness and reasonableness of this charge that is the 
subject-matterof this case. 

The précise question, so far as it rçlates to the lawfulnesS of the 
charge, ha& been before the courts of this circuit three times. In the 
flrst case, in the circuit court. Union Trust Co. v. Atchison, T. & S. 
F. Ey. Co., 64 Fed. 992, it was held that, as a matter of public policy, 
a charge for freight inust be held to cover the entire service of the 
carriier from dépôt to dépôt inclusive; that such service and charge 
include, not only actiial carriage, but also the necessary facilities for 
loading and û'uldading; that the service being a single one, the com- 
pensation is likewise single, and in law incapable of division; that the 
carrier can npt make up its bill of charges in items, — one for loading, 
ohe for cartiàge, one for personal service of attendants, one for de- 
livery, etc. The tuling in that case was supposed to be founded upon 
the Covington Stock Yarda Case, 139 U. S. 128, 11 Sup. Ct. 461, 30 
L.Ed.914. 

The case was reviewed in the ciïcuit court of appeals under the 
title of Wàlker y. Keenan, 19 C. C. A. 668, 73 Fed. 755, where it was 
in eiïect held that, although, as incidental to its business of transport- 
ing cattle, a railway company must provide the means for loading 
and unloading, there is no reason in law, or in the nature of things. 
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why the compensation may net be apportioned; tliat it is lawful, 
otlier considérations aside, that a charge may be made for the loadlng, 
another and eeparate charge for the carriage, and still another for 
the unloading and delivery. The compensation to be received was 
not looked upon, in this décision, as a single charge; but rather as 
an aggregation of such separate charges as, being reasonable in them- 
Eelves, may hâve been properly inserted in the published schedules. 

In the présent décision the majority ot the court hold it to be the 
gênerai duty of the railway companies to provide proper facilities for 
the réception and discharge of freight and passengers at each of their 
regular stations; and, inferentially, as I read the opinion, that no extra 
charge may be made for thèse unloading facilities. But live stock 
îs regarded as an exceptional kind of traflSc, and its transportation 
to, and delivery at the stock yards, as something euperadded to the 
gênerai undertaking of the railway companies to transport live stock 
from the stations of initiation to Chicago. This opinion seems to me 
to shift the ground upon which Walker v. Keenan, supra, was de- 
cided, and while sustaining the gênerai proposition upon which Union 
Trust Co. v. Atchison, T. & S. F. Ry. Co. was decided, to hold that 
delivery of live stock at the stock yards is an exception to the re- 
quirements of the gênerai rule. In view of thèse rulings, and espe- 
cially of the change of ground taken by the majority opinion, I look 
upon the question involved as a more or less open one, and hâve 
thought it not improper to restate, in substance, the grounds upon 
which, in the circuit court, I decided the case of Union Trust Co. v. 
Atchison, T. & S. F. Ey. Co., and upon the basis of which I am con- 
strained to dissent from the décision in this case. 

As common carriers of freight and passengers, railway companies 
come in touch with every character of shipper and traveler. They 
deal alike with the unintelligent and the intelligent; with people in- 
experienced in matters of tralBc, as well as with the experienced; 
with people in haste and uninquiring, as well as with people delib- 
erate and careful. 

The usual paesenger buys his ticket at the station where he goes 
aboard, expecting that it will carry him to the gênerai passenger sta- 
tion in the city of destination. He does not consult the rate sheet, 
and, least "of ail, does he inquire if the line over which he travels may 
or may not include rails and stations belonging to another company. 
The usual shipper is remote from the station of destination. He is 
unacquainted with local conditions, especially if that station be a great 
city spreading over a large territory. He has in mind a single place 
of delivery; and when he inquires respecting the rate of freight, un- 
questionably conceives that the payment of the smm named will lay 
down his goods in the gênerai dépôt of delivery. However much, as 
a careful man, he ought, perhaps, to consult the posted rates, he does 
not, as a matter of fact, consult them. Both traveller and shipper, 
with perhaps a few exceptions, accept without further inquiry the 
railway agent's gênerai statement reapecting the company's charge, 
and act upon the presumption that the charge is from dépôt to dépôt 
inclusive. 
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Mow what, Tipon such a state of facts, .irrespective of a divîsional 
posted rate, would be the measure of tHe; carrier's undertaking? 
Could it jrightly compel the passenger to àlight at a suburban sta- 
tion, geographically within '0]ii<îago, and, therefore, in letter, within 
the terms of its obligation? Could it deppsit the freight at some 
dépôt other :than its gênerai dépôt, thpugh such other dépôt -was with- 
in the City limits? No one, I think, wil} so contend. lïie tangible, 
visible facts relating to the uau^l places of depositing passengers and 
freight constitute an élément, thpugh unexpressed, in the carrier's un- 
dertaking; and its contract will be construed as if such élément had 
been plainly embodied ip. the ticket, or bill of lading. Any other in- 
terprétation would violate a primary rule in arriving at the terms of 
consent between parties. 

The posting of a divisional rate — one item for carriage and another 
for delivery facilities — may be regarded technically as a purposed 
exclusion of this unexpressed élément; but in practice the traveller 
and shipper would proceed upon the same conception as if there had 
been no posting and the rate had remained single. They would still 
be guided, notwithstanding the divisional rate posted — at least in large 
numbers— by the visible facts relating to the company's gênerai dépôt 
facilities at the city of destination, and would still look upon the flat 
rate named as inclusive of delivery, as well as of carriage. Passen- 
gers f rom New York, having paid their fare to Chicago, would feel 
outraged, if, once within the city limits, they were compelled to pay 
an additional so-called terminal charge, or disembark at a suburban 
station. The shipper of freight would expérience the same feeling, 
if, in the absence of directions to the contrary, his goods were deliv- 
ered at sorne place other than the carrier'a gênerai dépôt. The fact 
that a divisional rate was formally poste^ would not disabuse their 
expectations in time to adjust their course to the real rate thus im- 
posed. 

The law, in my judgment, upon considérations of public policy, 
cornes to their rescue. It requires the carrier to do what, in view of 
this conception in the public mind, respecting travel and shipment — 
a conception natural and almost universal — the carrier ought, in good 
conscience, to do. An enfprced single charge is no hardship to the 
carrier; it; prevents inflriite misunderstanding and inconvenience 
among its patrons. It is the only method that, treating the carrier 
fairly, at the same time fairly subserves the intérests of the public. 
It is simply a re<;ognition of an almost universal fact — a fact that is 
not undone by spécial provisions written into unnoticed tariff sched- 
ules. If the law, irrespective of the carrier's wishor eontract, in sub- 
serring the public intérests, interfères to impose a duty tjiat the ap- 
pliances shall be reasonably sufflcient, and that the freight shall be 
carried in the customajry mode, I can see no reason why, upon anal- 
ogous motives, it shoul$ not recognize the convenience and the jus- 
tice of the rule hère insisted upon, and impose a duty in accordance.^ 

The opinion of the majority, in substance, concèdes this général 
proposition, but escapes its applicatjom to the case under considéra- 
tion, by holding that live stock is an exceptional character of traffic;i 
and that transportation to the stock yarda is in the nature of a di- 
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version, in tke interest of the shipper, from the carrier's gênerai dépôt 
to the market designated by the shipper. In what respect the traific 
is exceptional is not stated. It requires, of course, cars of a spécial 
charactér, and delivery facilities différent from those provided for 
dead freight; but the différence between live stock and dead freight, 
in thèse respects, is not so wide as the différence between the equip- 
ment necessary to the carriage and delivery of passengers, and the 
equipment essential to the carriage and delivery of dead freight. Nor 
is the live stock shipped to Chicago a sporadic kind of trafflc, turn- 
ing up a car load to-day, and possibly not another car load for days 
to corne; it is shown that more than three hnndred thousand car 
loads of live stock (an average of one thousand car loads daily) come 
into the stock yards each year. No other single source of revenue to 
the railway companies is perhaps so large and so unfailing. This kind 
of exceptionalness, it seems to me, emphasizes rather than dimin- 
ishes, the reason why the ruie should be applied to live stock as well 
as to other freight. 

The other reason stated for making live stock an exception — that 
it is a diversion, in the interest of the shipper, to the shipper's mar- 
ket — ignores the facts found by the Commission, and the undisputed 
history of the yards. When, in 1865, the yards were established, as 
the Consolidated live stock station of the railway companies, there 
were at that place no packing houses and no established markets. 
The locality selected was in the country, eentrally located, it is tinie, 
for the railways, but still unoccupied by any industry. In course 
of time, as doubtless the railways anticipated, a market grew up 
around the station. Hère, as elsewhere in industrial évolution, like 
attracted like. The railways in establishing thèse yards did not go 
to the market; the market came to the railways. 

As the gênerai Chicago dépôt for the delivery of live stock, the 
stock yards remain to-day what they were the day of their establish- 
ment, only grown larger. It would be lawful doubtless to change 
this station, if it were done in substance, not in mère semblance; 
but the railway companies hâve not yet chosen to make the change. 
Why does it not remain their gênerai dépôt for the delivery of live 
stock in as full a sensé as upon the day it was flrst established bef ore 
the surrounding industries had yet gathered; and in as full a sensé 
as during the thirty years succeeding. Is it because the carriers 
do not own the chutes and pens and the intervening tracks; the same 
may be said of many passenger Unes that come only to the city 
limits, passing from there over rails, and into the stations belong- 
ing to a terminal company. Is it because they prétend to be ready to 
deliver livé stock from their own rails, should the shipper wish; 
that would be the substitution of a myth, known only on paper, for an 
actuality, known by the public at large. Is it because they hâve 
sold out their holdings in the yards and the intervening rails; that 
will not entitle them to divide the charge for a service between dépôt 
and dépôt. If, on the day the stock yards were established — ^before 
a market was there — they became the dépôt at which the shipper 
■^as entitled to hâve his stock delivered as a part of the service un- 
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deçtsik^, nothing ha? ^CjÇj.transpired tçjclfaiiiçeither the r^gkt of 
tb^riïipper or the obligation oftliecamérsl 1;^ "^ 

Bi»t assumiug that the railways went toibe markets and establishçd 
their statiçps for deliyçry<;tliere, is it iiiy tlie less, in tlie public 
mind, theip gênerai dépôt ià Cliicago for fjtie delivéry of live stock f 
it seem?: clear to me that tHe présence of a market about the sta- 
tions— the only market of the kind in Chiçago-^must be taken as a 
f orcefTil ,f act, deflnitely fl?ing, in the mind, of the shipper, the locality 
of the delivéry facilities. Where other tli^ t^e stock yards, in view 
of thèse cijfcumstances, would the shipper reasonably siippose his 
consignment? would go? Would it hot tajie the clearest character 
of inforniation to convince lijm that, in the absence of a spécial dt 
rection, the cattle 'woul<J be unloaded in some unknown place in the 
city? In tMs f act, that in. the yery nature of things live stock must 
go to the stock yards, will be found strong additional reason for, 
rather than against, the rule that there should be but a single charge 
f rom dépôt to dépôt, incluÉve. 

The gênerai rule invoked is a salutary one, and should not be frit- 
tered away upon exceptions not founded npon cogent reasoniLg. Once 
open the door to exceptions on easy hinges, and a multitude will find 
their way in, until, indeed, the rule itself will hâve becomé the ex- 
ception. 



UNITED STATES v. BULI/AKD et aL 

(District Court, S. D. Alabama. July 12, 1900.) 

Parties— JoiNDER of Défendants— Administbator of Joint Oblioor. 

The admlnistrator of one of several Joint contracting parties cannot 
be jolntly sued wlth the sUrVlvors, elther at the common law, or nnder 
the statute of Alabama which gorema In actions in a fédéral court sitting 
in that state. 

At Law. On motion of défendants for judgment on the ground 
ôf misjoinder of parties défendant. 

Ji. D. Wickersham, U. S. IJist. Atty. ,. 

Charles J, Torrey, for défendants Agée and Slaughter. 

TOULMEN, District Judge. This is a suit brought by the United 
States against J. B. Bullard, D. A. Frye, W. P. Agée, George Staf- 
fens, and O. L. Slaughter, as obligors on a bond executed by said 
Bullard as principal and the other défendants as suretiea The suit 
was commeneed on August 9, 1899, and on August 13, 1899, serv- 
ice of the summons and complaint was had on ail the défendants ex- 
cept C. L. Slaughter, who> it appears, was dead at the time the suit 
was commeneed. Service of the summona and compîaint was on the 
same day (August 13, 1899) had on Lily S- Slaughter, administra- 
trix of C. I* SlaughtOTj and return made thereof by the marshal. 
On such return the United States attorney represented to the court 
that G. L. Slaughter was dead at the commencement pf the suit, 
and moved the court to strike ont his name as one of the défend- 
ants in the cause, and to add the name of lily S. Slaughter, as ad- 
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miniatratrix of tihe estate of said C. L. Slaughter, as a défendant in 
said cause, which motion was granted, and service of procesa was 
by her attomey accepted for Lily S. Slaugliter, administratrix. Is- 
sue was joined on the complaint by défendants Agée and Slaughter, 
administratrix, and a trial had by the court without a jury on the 
suggestion and by consent of parties. On the close of the évidence 
for Sie plaintiffs, the défendants, offering no évidence, moved the court 
for judgment against the plaintiffs on the ground of misjoinder of par- 
ties défendant, — the contention being that, it appearing and being ad- 
mitted that C. L. Slaughter was dead at the time the suit was com- 
menced, his administratrix could not be sued jointly with said 
Slaughter's surviving co-obligors on the bond sued on ; that the plain- 
tiffs are not entitled to main tain this suit; and that the défendants 
should hâve judgment in their favor. 

The administrator of one of several joint contracting parties can- 
not be jointly sued with the survivors. Murphy v. Bank, 5 Ala, 421; 
Eupert V. Elston's Ex'r, 35 Ala. 79; Gayle v. Agée, 4 Port. (Ala.) 507; 
Reed v. Summers, 79 Ala. 522. The personal représentative of one 
of two contractors cannot be sued at common law jointly with the 
survivor. 8 Enc. PI. & Prac. p. 680, note 8; City of Orlando v. Good- 
ing (Fia.) 15 South. 770. The rule of law on this subject is that, if 
a joint debtor dies before suit brought, his personal représentative 
cannot be sued with the survivor; but, if he dies after suit brought 
against ail of them, it is optional (uader a statute authorizing it) 
with the plaintiff either to bring in his personal représentative, or 
to proceed against the survivors without doing so. 15 Enc. PI. & 
Prac. p. 551; Id. p. 554, notes 3, 4; Githers v. Clarke, 158 Pa. St. 
616, 28 Atl. 232. At common law the death of either party before 
judgment abated the suit. Macker v. Thomas, 7 Wheat. 530, 5 L. 
Ed. 515; Ex parte Connaway, 20 Sup. Ct. 951, Adv. S. U. S. 951, 44 

L. Ed. . At common law ail personal actions abated on the death 

of the défendant, but by aid of the ntatute an action may bè re- 
vived against the personal représentative of a défendant who dies 
pending the suit against him. Rev. St. U. S. § 955; Code Ala. §§ 41- 
43. And it is provided by statute that if there are two or more 
défendants in a suit where the cause of action survives against the 
surviving défendant, and one or more of them dies, the action shall 
not be thereby abated, but such action shall proceed against the sur- 
viving défendant. Eev. St. U. S. § 95«i. The Alabama statute pro- 
vides that the suit may be revived against the administrator of such 
deceased and the suit proceed against the survivor or survivors and 
the représentative of the décèdent or decedents. The state statute 
is that the death of one or more défendants jointly sued doea not, 
as to the défendant dying, abate the suit, but it may be revived against 
the proper représentative of such défendant, and may proceed againat 
such représentative and the surviving défendant or défendants jointly 
or severally, at the élection of the plaintiff. Code Ala. § 43. In Ex 
parte Connaway, supra, it is held that an administrator of a défend- 
ant who dies after the flling of a complaint, which is declared by 
statute to constitute the commencement of the action, may be made 
a party, although such défendant dies before summons is served 
103 F.— 17 
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upôii lïîm. Parker t. Abrams, 50 Ala. 35, décides tie same point. 
In the latter case there were several défendants, of vhom Parker was 
one. Suinmons were serred on ail except Parker, who was not found. 
Abont à jear subséquent to the commencement of the suit Parker's 
death waa silggested, and the suit was revived against his adminis- 
tratôr,' -who contended that, inasmucb as service of the summons had 
never beèn effected on Parker, the actioa could not be revived against 
his Personal représentative, but should abate. The suprême court 
of Alabama held, in substance, that thê flling of the complaint waa 
the commencement of the action, and that Parker was a défend- 
ant in the action, whether he had been served with procesg or not; 
that, Parker having been sued and having died, the statute, which 
provides that a suit shall not abate as to one or more défendants 
or obligors who may die pending the suit, but the same may be re- 
vived, etc., applied; and that the judgment eeemed regular and was 
such as the. statute allows. The statute détermines when the repré- 
sentative of a deceased party may be brought into an action. It is 
that, where the cause of action survives, the personal représentative 
may be brought into court when the décèdent died pending the suit; 
and the courts hold that this may be done whether the défendant 
dies bef ore or after service of process on him. This could not be done, 
except for the statute. In the case of Schreiber v. Sharpless (D. C.) 
17 Ped. 589, the court says: 

"Thé statute simply provldes for brlnging In the légal représentatives where 
the party files pending suit, In cases whereln the cause of action survives by 
law." 

The case of Eeed v. Summers, supra, was a suit brought by Reed, 
as county superintendent of éducation, against W. A. Young, aa ad- 
ministrator of the estaté of J. M. Guyton, deceased, who was former 
superintendent, and against A. A. Summers and others, sureties on 
the officiai bond of said Guyton as such superintendent. Ail de- 
fendants were served with process, and ail of them appeared. The 
court, through Stone, G. J., among other things eaid: 

"Where one of two or more Joint obligors dies, the remedy at law for the 
enforcement of the contract necessarfly becomes several, unless there Is a 
statute whlch authorizes the Joint prosecutlon" of such clalm. The reason la 
that no Joint Judgment can be rendered in a case thus clrcumstanced. • • • 
There is no statute authqrlzing such a suit as this." 

It is a case of improper joinder of parties défendant. 15 Eue. PI. 
& Prac. 551. 

As clearly stated by the attomey for the plaintiffs, the question at 
issue in this case is whether the personal représentative of 0. L, 
Blaughter, one of the joint obligors on the bond sued on, can be 
jointly sued with one or more of the surviving obligors. And the 
plaintiffs attomey admits that it is only the law of Alabama that 
can affect or control the décision in the case. We hâve already seen 
that the suprême court of Alabama has decided that no joint judg- 
ment can be rendered in a case circumstanced like this, and that 
there is no statute authorizing a joint suit or joint recovery in such 
a case as this. Eeed v. Summers, supra. But the attorney for plain- 
tiffs contends that the statute of Alabama (section 43, Code Ala.) 
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authorizes such suit and recovery. We hâve seen that the statute 
provides that "in ail suits against two or more défendants, and one 
or more of such défendants shall die pmdinq such suit [italics mine] 
such suit shall not abate, but it may be revived," etc. The meaning 
of the statute is plain. It cannot be misunderstood. If G. L. 
Slaughter died pending this suit (that is, after the suit was com- 
menced), whether he was served with process or not, the statute 
applies, and the plaintififs are entitled to a recovery in this case. If 
said Slaughter died before the commencement of the suit, the plain- 
tiffs cannot maintain the suit. There is no statute authorizing it. 
Eeed v. Summers, supra. 

The décision in the case of U. S. v. Tracey, Fed. Cas. No. 16,536, 
cited by attorney for the plaintiffs, was based on the statute of the 
State of New York, which pro vides, among other things, that ail 
actions upon contract may be maintained by and against executors 
in ail cases in which the same might hâve been maintained by or 
against their respective testators. Code Civ. Proc. N. Y, § 120; 2 
Eev. St. N. Y. p. 113, § 2. This provision of the law of the state 
of New York must be considered as the law of the United States 
court sitting in New York. U. S. v. Lawrence, Fed. Cas. No. 15,574; 
Sawin v. Kenny, 93 U. S. 289, 23 L. Ed. 926. We hâve no such 
statute in Alabama, and it is conceded that the law of Alabama must 
control the décision in this case. 

That C. L. Slaughter was dead at the time this suit was com- 
menced is conceded both by the admissions of the attorney for the 
plaintiffs and by the record in the case. There has never been a 
revival of the suit against the administratris of said Slaughter. 
There could be no revival, and none was asked for; but a motion was 
made by the attorney for the plaintiffs to strike out the name of 0. L. 
Slaughter as a défendant, and to add that of Lily S. Slaughter, ad- 
ministratrix, as a party défendant; the attorney stating to the court 
that the ground for the motion was that said C. L. Slaughter was 
dead at the time the suit was brougbt. Again, on the submission of 
the motion for judgment against the plaintiffs at the conclusion of 
the trial of the cause;, it was so made to appear. But, besides, it ap- 
pears from the record that the suit was commenced on August 9, 1899, 
and that on August 13, 1899, the défendant Lily S. Slaughter, as ad- 
ministratrix of C. L. Slaughter, was served with process by the mar- 
shal. By the statute of Alabama, no letters of administration must 
be granted until the expiration of 15 days after the death of the in- 
testate- is known. Code Ala. § 61 ; Espalla v. Gottschalk, 95 Ala. 
254, 10 South. 755. Four days after the suit was brought, service 
of process was made on the administratrix of 0. L. Slaughter. As- 
suming that the law of the state was observed, it follows that admin- 
istration on the estate of said Slaughter was granted before the suit 
was brought, and that he was dead at the time the suit was com- 
menced. My conclusion is that the plaintiffs cannot recover in this 
cause. 
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WHITH et al. T. GBRMAN ALLIANCE INS. 00. 0B> NEW TOKK. 
(Circuit Court of Appeals, First Circuit June 15, 1900.) 
No. 304. 

L Appeaii — Rbtiew— Action Tbied to Cotjrï. 

Where a jury trlaJ is "walved by stipulation In an action at law, and 
the court makes a gênerai flndlng for one party, a blll of exceptions brings 
up for revlew only ruUngs made in the course of the trial, to wbich ex- 
ception was taken, whlch do not include the gênerai flndlng, nor the con- 
clusions of the court émbodled thereln. 

2. Agbnct— Evidence to Establish. 

Letters written by an agent to thlrd persons respectlng the eancellation 
of Insurance policies of his principal and the substitution of new polieles 
are admissible in proof of the agent's authority, -where It is also shown 
that the principal knew and acquiesced in his acts. 

In Error to the Circuit Court of the United States for the District of 
Rhode Island. 

Wm. G. Eoelker and Frank W. ïHllînghast, for plaintiffs in error. 
E. S. Mansfield (Phillip Mansfleld, on the brief), for défendant in 
error. 

Before COIiT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

COLT, Circuit Judge. In this case a jury trial was ■waived, and 
the court below made a gênerai flnding for the défendant. 93 F. 161. 
Where a case is tried by the court without a jury, the blll of excep- 
tions brings up nothing for revision, except what it would hâve done 
had there been a jury trial. Where the flnding is gênerai, the parties 
are concluded by the détermination of the court, except in cases where 
exceptions are taken to the rulings of the court in the progress of 
the trial. The rulings of the court in the progress of the trial do 
not include the gênerai flnding of the court, nor the conclusions of 
the court embodied in such gênerai flnding. Thèse propositions are 
laid down in Insurance Go. v. Folsom, 18 Wall. 237, 248, 250, 253, 
254, 21 L. Ed. 827, and Cooper v, Omohundro, 19 Wall. 65, 69, 22 L. 
Ed. 47. The construction given by the suprême court to the statute 
relating to jury trial Waived cases (Rev. St. §§ 649, 700) confines the 
questions open for review on this particular writ of error to the ex- 
ceptions taken in the court below to the admission of certain évidence. 

This suit was brought to recover on a policy of flre Insurance issued 
by the défendant upon mill property owned by the plaintiffs. The case 
tumed on the question of eancellation. It appeared that one Tilling- 
hast, an inSurance broker, was authorized by the plaintiffs to procure 
140,000 additîonal inSurance on their mill property, and that he 
placed this insurance in several companies, — the défendant being one, 
— and sent the policies to the plaintiffs. Within a few days thereafter 
Tillinghast was notifled by the agent of the companies that they did 
not care to longer continue the risk, and a return of the policies waa 
requested. Thereupon he communicated this to the plaintiffs by letter, 
and proceded to replace the insurance in other companies. The ma- 
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terial issue of fact in the court below was whether Tillingliast waa 
authorized by the plaintiifs to cancel the original policies and substi- 
tute new policies. Althoagh the policy contained the usual provision 
respecting cancellation by the Company, or at the request of the in- 
sured, by giving five days' notice, it was not necessary to prove that 
Personal notice was given the insured, provided it was shown that 
Tillinghast had authority to cancel the original policies upon taking 
out other Insurance for a like amount. In support of défendant'» 
contention on this point, it offered in évidence, againat the objection 
of the plaintiffs, certain letters which passed between Tillinghast and 
the agent of the companies which issued the flrst policies, respecting 
the cancellation of those policies; also, certain letters and a tele- 
gram which passed between Tillinghast and the agent of the com- 
panies which issued the new policies respecting the placing of the 
substituted insurance, — as bearing upon the authority of Tillinghast 
to cancel the old policies and to substitute others. This évidence, 
standing alone, was not admissible; but, as one link in the chain of 
proof which was presented on this issue, it was, in our opinion, 
clearly admissible. In addition to this évidence, the record discloses 
that there was direct évidence, in the form of letters, that the plain- 
tiffs had knowledge of the acts of Tillinghast, and of tbeir acqui- 
escence in what was being done. There was also évidence that the 
plaintiffs had accepted payment of the substituted policies, and had 
entered into a contract of adjustment with the substituted compa- 
nies, under which the présent suit waa brought in the name of the 
plaintiifs to enable the substituted companies to work out a contri- 
bution from the défendant company, ail of which tended to prove 
an adoption by the plaintiffs of the acts of Tillinghast respecting 
the substitution of new policies for the old. It is not for this court 
to pass upon the sufficiency or weight of the évidence. That was 
for the court below, and we hâve no power to disturb a gênerai flnd- 
ing by the court on issues of fact, where there is évidence to support 
the finding. 

Assuming that the plaintiffs' requests for certain rulings at the close 
of the testimony were refused, and that exceptions were duly taken 
to such refusai, thèse exceptions cannot be considered by this court, 
because they seek to review certain conclusions of the court below 
which were necessarilv embodied in the gênerai finding bv that court. 
Cooper y. Omohundro, 19 Wall. 65, 69, 22 L. Ed. 47. Judgment af- 
flrmed, with costs of this court for the défendant in error. 
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(Circuit Court of Appeals, Sixth Circuit. July 13, 1900.) 

No. 800. 

iOREBD StATEMBNT OP FACTS— AdMFSSION IN EVIDENCE. 

Wtiere parties agrée to a statement of facts to wliicli Is attadied, as 
an exliibit, the findings and décision of a référée thereon, made in pursu- 
ance of a référence by the parties, and the statement is signed as approved 
by counsel for both, an objection to the admission of the exhibit In evl- 
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dence Is not tenable, especlally as the blll of exceptions shows that the 
' statement was offered by consent. 
2. Objection to Evidencb— Faii.ure to Asbign Grotjnd— Bffect. 

Where no reason or ground is assigned for an objection to évidence, 
and none Is so manifest that the trial court -would not f ail to understand 
it, the objection is properly overmled. 

8. ASSIGKMBKT OF ERROK— PaRTICULABITT— SuFFICIENCT. 

C. 0. A. Rule H (3l 0. 0. A. cxlvl., 90 Fed. cxlvi.) requlres that assign- 
ments of error shall set out separately and particulârly each error as- 
serted and Intended to be urged. Belà, that mère gênerai complaints 
that judgment was rendered for the wrong party are not a compliance 
wlth the rule, and, in the absence of plaln error in the record, will be 
disregarded. 

4. Sale— Dbfeheed Paymbnt— Markbtablb Title— Sufficienoy. 

"Wherè by the literal terms of a contract, on référence, by the buyer and 
seller of a llcense to use a patent, a deferred payment is to be made 
only In the event of the seller's being able to show a perfect légal title 
to ti(« patent, but the context and the eircumstances show that a good, 
Sound title was meant, and the référée finds that the seller has a good 
marketable title, it is not error to render judgment for the seller in the 
amount of the payment; such flnding showing a substantial compliance 
with the agreement for référence. 

5. OVERHULING MoTION FOR NbW TBIAL — ReVIEW ON WrIT OF ErROR. 

Error in overruling a motion for a new trial cannot be considered on 
writ of error. 

In Error to the Circuit Court of the United States for the Southern 
District of Oliio. 

Oscar T. Martin and Thomas 0. Banning, for plaintiff. 
James Johnson, Jr., for défendant. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

SEVEKENS, Circuit Judge. This case is brought hère on writ of 
error. The plaintiff, Kelly, for himself and as trustée for certain 
companies who are named in the title of the action, brought suit in 
the court of common pleas of Cla.rke county, Ohio, to recover the 
snm of |5,000, part of the purchase price for licenses under certain 
patents sold by him and the companies for whom he stands as trus- 
tée to the Deering Harvester Company, the défendant below and 
plaintiff in error hère. The suit was remoyed into the circuit court 
of the United States upon the pétition of the Deering Harvester Com- 
pany, where it was tried before the judge, without a jury, upon évi- 
dence with respect to which there was no dispute. It was proven 
by this évidence that the plaintiff and those for whom he acta as 
trustée granted licenses to use a large number of patents owned by 
them to the Deering Harvester Company, and that in considération 
therefor the latter company agreed to pay the sum of $25,000, |28,- 
000 of which was to be paid down. The Deering Harvester Com- 
pany having some doubt of the validity of the vendors' title to some 
of the patents, it was agreed that the payment of the remaining 
15,000 should be deferred, to enable the vendors to demonstrate that 
they had a good title, or, if they had not, to enable them to perfect 
it; and six months were allowed for that purpose. A refereè was 
agreed upon, to héar évidence and décide whether "the Deering 
Harvester Company had reasonable grounds to dispute the fuU légal 
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title." If it was shown that no reasonable ground for doubt existed, 
or if it -was shown that such reasonable ground did exist, and the 
other parties should clear it up to the satisfaction of the référée, 
then the remaining |5,000 were to be paid; otherwise, not. So 
much of the agreement as related to that subject is hère quoted: 

"It Is further agreed that the above-named lleensors shall submit ail papers 
showing titles to the patents above enumerated, at their earliest convenience, 
to said référée, and that the said Beering Harrester Company shall within 
two weeks thereafter submit its objections to said titles to the said référée, 
and. If the said référée then décides that the Deering Harvester Company has 
reasonable grounds to dispute the full légal title, the said lieensors shall be 
given six (6) months in which to protect [perfect] said title or titles. If, 
within the time last speeified, the said lieensors perfect the titles to the satis- 
faction of the said référée, the said Deering Harvester Company shall pay to 
the said lieensors, or their authorized représentative, five thousand ($5,000) dol- 
lars. It is mutually understood that. If the said lieensors fail to shovc a per- 
fect légal title to the above patents within the prescribed six months, the 
said Deering Harvester Company shall not be required to pay the above sum." 

A hearing was had before the référée, and he decided, in substance, 
as the court below held, that the title was not an absolutely perfect 
title, but was a good, marketable title. Thereupon the plaintiff de- 
manded the payment of the $5,000, which was refused. The court 
(Thompson, J.) made and filed its findings of law, upon which it 
reached the conclusion that the plaintiff was entitled to recover the 
sum demanded, and entered judgment accordingly. The défendant 
moved for a new trial, which was denied, and the défendant ex- 
cepted. A bill of exceptions was settled. Only two exceptions ap- 
pear therein, one of which is thus stated, and it is ail that appears 
concerning it: 

"Counsel for the plaintiff offers the license (Exhibit A), and the award un- 
der considération, and the décision of the référée (Exhibit B), which is receiv- 
ed subject to the objection and exception of the défendant, the competency of 
which to be determined when the case is disposed of." 

The other exception was to the overruling of the motion for a new 
trial. The only other exception appearing in the record is one fol- 
lowing the entry of the gênerai ânding and judgment, in the foUow- 
ing language: 

"To which linding and judgment of the court, défendant excepts." 

The assignment of errors is as folio ws: 

"First, the court erred in permitting the plaintiff to offer in évidence the 
award of the référée (Exhibit B); second, the court erred in rendering judg- 
ment for the plaintiff upon the évidence; third, the court erred in rendering 
judgment for plaintiff upon the law of the case; fourth, the court erred in not 
rendering judgment in favor of the défendant upon the law and évidence; 
fifth, the court erred in overruling motion for new trial," 

Upon this State of the record, there is almost nothing which we 
are authorized to review. The first assignment of error complains 
that "the court erred in permitting the plaintiff to offer in évidence 
the award of the référée (Exhibit B.)" But the bill of exceptions 
States that "the plaintiff, to maintain the issues on his part to be 
maintained, offered, with the consent of the défendant, the follow- 
ing agreed statement of facts as the évidence in the case, and the 
same was so submitted." Then follows "The Statement of Facts," 
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fa yhîcli is the following: "The paper hereto attached, marked 'Ex- 
liibit B,' embodies tlie flndings and décisions of the référée." Th.e 
statement of facts was signed "Approved" by counsel for both par- 
ties. Aftér ail this, we perceive no standing ground for an exception 
to the admission of évidence embodied in the agreed statement of 
facts. Moreover, there was no ground or reason assigned for the 
objection, and, if there waa any, it certainly waa not so manifest as 
that the court could not fail to undersrand it. In such case the ob- 
jection and exception come to nothing, and the trial court commits 
no error in disregarding them. The rule is correctly stated in 8 
Enc'Pl. & Prac. 163, where a great number of the cases are coUected, 
thus: 

"In examlnlng a question as to whether tlie ruUngs of the Coiirt below are 
correct, thé appellate court wlll not consider any other grounds of objection 
than those urged in the court below. The appellate court is not a forum In 
which to dlscuss new points, biit merely a court of review to détermine 
whether the rulings of the court below, as presented, were correct or not." 

Indeêd, we are ourselves unable to perceive any valid ground on 
which the objection coiïld be supported. 

The second, third, and fourth assignments of error are mère gên- 
erai complaints that the judgment was rendered for the wrong party. 
Such assignments are not such as the rule requires, and they présent 
no question which we can recognize. The eleventh rule of this court 
(31 C. G. A. cxlvi., 90 Fed. cxlvi.) requires that the aasignment "shall 
set out separately and particularly each error asserted and intended 
to be urged." "And errors not assigned by this rule will be disre- 
garded, but the court at its option may notice a plain error not as- 
signed." Kailroad Co. v. Cutting, 16 0. 0. A. 597, 68 Fed. 586; Doe v. 
Mining Co., 17 C. C. A. 190, 70 Fed. 455; U. S. v. Ferguson, 24 C. 0. A. 
1, 78 Fed. 103; Hart v. Bowen, 31 C. C. A. 31, 86 Fed. 877,— are some 
of the cases where similar assignments were held to be ineffective. 
How easy compliance with the rule would bave been is shown by the 
brief of counsel for the plaintiff in error, wherein the case is put thus: 

"The opinion of the circuit court was fundamentally wrong upon three propo- 
sitions, namely: (1) The issue made was not, alone, what did the référée dé- 
cide? but, what was submitted to him by the agreement of arbitration for 
décision? (2) A perfect légal tltle is more tlian a good title or a marlsetable 
tltle. (3) The référée did not find that the vendors had a mariietable title. 
The assignments of error will be discussed in the argument upon the above 
propositions." 

"We bave loioked into the record sufiQciently to see that there is no 
"plain error" in the rulings of the court below which would justify 
us in disregarding the rule. On the contrary, our impression is that 
the court did not err in its détermination of the principal and déci- 
sive question in the case, which ia whether, upon the proper construc- 
tion of their agreement for arbitration, it was necessary for the plain- 
tiff to show an absolutely perfect title, or whether, on the other hand, 
its requirements would be met by the flnding of the référée that the 
title was free from any substantial defect. That the overruling of a 
motion for a new trial cannot be considered on a writ of error bas 
been so often decided that it is unnecessary to give the assignment 
relating to it spécial attention. The judgment must be afflrmed. 
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MASON & O. E. CO. V. YOCKEY. 

(Clrcirit Court ot Appeals, Ststh Circuit. July 13, 1900.) 

No. 820. 

1. DiKECTION OP VeEDICT. 

A case can be properly wltMrawn from the jury only where, on a sur- 
vey of the whole évidence, and giving eflect to every inference fairly or 
reasonably to be drawn from It, the case is palpably for the party asklng 
a peremptory Instruction. 

i. Bamk— Négligence — Questions of Fact. 

Where fair-minded men may honestly draw différent conclusions from 
the facts in évidence as to the négligence of a master and the contribu- 
tory négligence of a servant, such questions are of fact for the jury. 

8. Railroad Firbman— Mastbb's Négligence— Question for Jury. 

Plaintiff, as défendant railroad company's flreman, on a cold wlnter 
morning was assigned to a certain engine, on which he had nat fired since 
the preoeding summer. The engine was defective, in that its valve stem 
was out of place, and an Imperfectly fitting wooden plug had been sub- 
stituted, permitting a spray of water to escape with the jolting of the 
engine over the rough roadbed, and fall onto the iron apron Connecting 
the engine and tender, where it froze, creating an icy covering. Plaln- 
tifC slipped on this covering, and fell from the cab, receiving serions in- 
jury. He was ignorant, at the tlme of going on the engine, of the sub- 
stitution of the plug for the valve stem, and had not been warned of the 
fact. Beld, that the question of défendant'» négligence was properly sub- 
mitted to the jury. 

4. Same— Appliancbs — Place to Work— Safety— Masteb's Duty. 

It Is Incumbent on an employer to exercise ordinary care to provide and 
maintain a reasonably safe place and reasonably safe maehinery and 
appliances in which and by means whereof an employé Is to perform his 
service. 

6. BaME— DiSCHAKGB OF DCTT— PrKSUMPTION BY SbRVAKT. 

An employé has a right to présume, when directed to worli In a par- 
tlcular place, and with maehinery furnished by the master, that reasona- 
ble care has been exercised by bis employer to see that the place Is free 
from danger, and the maehinery reasonably safe for use, unless there are 
dangers so obvious as to lead a reasonably prudent man either to refuse 
to work or to make complaint to the master. 

6. Same— Fikeman's Knowledge dp Danger— COKTmBUTOEY Négligence- 

Question POU Jury. 

Where water escaped from a locomotive tank owing to the substitution 
of a wooden plug for the valve stem, and fell on to the iron apron Con- 
necting engine and tender, where it froze, creating an icy covering, on 
which plaintiff fireman shpped, receiving injuries, and plaintiff had ob- 
served the escape of water, but not the icy formation on the apron, It was 
for the jury to say, in view of the engrossing nature of a flreman's duties, 
whether, in failing to observe the formation of ice, plaintiff was guilty 
of contributory négligence. 

7. Same— Assumption of Rtsk— Abakdonment op Engine — Question por Jury. 

Where water escaped from a locomotive tank owlng to the substitution 
of a wooden plug for the valve stem, and fell on the iron apron Connect- 
ing engine and tender, where it froze, creating an icy covering on which 
plaintiff slipped, receiving injuries, and plaintiff had observed the escape 
of water, but not the icy formation on the apron, it was for the jury to 
say whether, on observing the defect, it was plaintlffi's duty to forthwlth 
abandon the engine in order to avoid an assumption of risk precluding his 
recovery. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 
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lioyd E. Knappen and A. J. Dovel, for plaintiff in error. 
Meàor E. Louisell and J. ByronïiTiidkiBS, for défendant in error, 

Before i,17BT0N and DAY, Circuit Judges, and EICKS, District 
Judge. 

DAY, Circuit Judge. The défendant in error, a flreman in the 
emploi? of the railwày companyi hàviiigï on the 28th of Fehruary, 
I8931, sn^tàined serions injuries wtileiin the service, brought this 
action to recover against the company for alleged négligence. The 
case is brought into this court upon the single proposition as to the 
correctness of the action of the Circuit éourt in submitting the case 
to the jury, and failing to give g. pèreinptory instruction at the close 
of the testimony to find a verdict in f avor of the railroad company. 
The casé cannot be reviewed hère upon the weight of the testimony. 
Should the court hâve determined the case for the plaintiff in error 
as a mattçr qt law, or was it properly left to the jury? A base can be 
properly wîthdrawn from the Jury only where, on a survey of the 
whole évidence, and giving.effect to every inference fairly or rea- 
sonably to be drawn from it, the case is palpably for the party asking 
a perempton^ instruction. Insurance Co. v. Thomton, 40 C. C. A. 
564, 100 Fed. 582. In Eailway Co. v. Lowery, 20 O. G. A. 596, 74 
Fed. 463, the cases are fully reviewed, and this court, Judge Lurton 
giving the opinion, said: 

"It is the duty of the court, when a motion Is made to direct a verdict, to 
take that View of the evldênbe most favorable to the party against whom It Is 
deslred that a verdict should be directed, and from the évidence, and the In- 
ferences reasonably and justifiably to bé drawn therefrom, détermine whether 
or not, ander the law, a verdict mlght be f ound for that party." 

In the présent case, examining the testimony with a view to ascer- 
taining whether a case was made under the rules above laid down, 
the following facts may be said to hâve been established: The de- 
fendant in error, George L. Yockey, had been in the employ of the 
company, prior to the time of the injury, about 2J years, first in the 
machine shop, and later as a flreman for about IJ years. The rail- 
road is a short one, and had seven locomotives. The injury happened 
while the défendant in error was at work on engine No. 7. Yockey 
had not been ai: work on this engine before during that winter, but 
had worked upon it twice during the preceding summer. The morn- 
ing of the accident he was called by the conductor, and told to hurry 
up. He got tiçpH the train between 5:30 and 6 o'clock, just at the 
break of day, â cbld, winter moming. The engine left Buttersville, a 
station on the road, somewhere about 6 o'clock, with two coaches, — 
a combination Iraggage and smoking car and one coach. Défendant 
in error was enif)loyed constantly in his duties as a flreman from the 
time the train started until he was injured, flring every two or three 
minutes. The engine No. 7 was defective in the want of a valve stem, 
which is described as aniron rod passing from near the bottom of the 
tank, wheré it ÎS fastened to a cock, up through to thé top of the tank, 
and when in place is there operated by a wheel or other appliance 
whereby the cock is opened or closed to let the water pass in or out 
of the tank. This valve stem was out of place, and there had been 



MASON & 0. R. CO, V. YOCKEY. 267 

substituted for it a wooden plug, driven in at tlie top of the tank. 
The roadbed was rough, and, owing to that fact, the plug, which was 
imperfectly fitted and driven in, would permit the water to splash 
through the opening about it, producing a spray of water, which fell 
down — perhaps carried by the wind — onto the apron Connecting the 
engine and tender, creating thereon an icy covering. In passing over 
this apron the flreman fell on the ice, and thence ont of the cab, 
through the opening between the cab and tender, and was very severe- 
ly injured. The défendant in error had noticed shortly before that 
the water came out of the tank, and noticed that the valve stem was 
gone and a wooden plug substituted. The water came near the 
engine, but the défendant in error did not watch it closely or at ail. 
He had gone out of the engine several times before the injury, and had 
noticed the splashing of the water. Before going upon the engine 
that morning, the défendant in error testified he did not know any- 
thing about the plug being in that place, and that he received no 
warning as to the condition of the engine. He testified that he was 
occupied nearly ail of the time; that it was a bad morning, and he 
was kept pretty busy putting in coal, and that his attention was on 
his duties as a flreman; that he did not know that the water had 
fallen on the apron, and paid no attention to it. If, from thèse facts, 
fair-minded men might honestly draw différent conclusions as to the 
négligence of the railroad company and the contributory négligence of 
Yocliey, the questions are not of law, but of fact, and are to be settled 
by the jury under proper instructions, Kailroad Co. v. Powers, 149 
U. S. 43, 13 Sup. et. 748, 37 L. Ed. 642; Railroad Co. v. Everett, 152 
U. S. 107, 14 Sup. et. 474, 38 L. Ed. 373. It is claimed on behalf of 
plaintiff in error that there is nothing in this testimony tending to 
show that plaintiff in error was guilty of négligence in permitting the 
engine to be out of repair, requiring "the valve stem to be replaced by 
the plug; that such condition was not dangerous to the fireman's 
safety. The duty of the master to supply reasonably safe appliances 
for the servant bas been so frequently stated by the suprême court and 
by this court as to scarcely require répétition. It is incumbent upon 
the employer to exercise ordinary care to provide and maintain a rea- 
sonably safe place and reasonably safe machinery and appliances, 
in which and by means whereof an employé is to perform his service, 
in order that the employé shall not be exposed to unnecessary and 
unreasonable risks. The employé bas the right to présume, when di- 
rected to work in a particular place, and with machinery furnished 
by the master, that reasonable care has been exercised "^by his em- 
ployer to see that the place is free from danger, and the machinery 
reasonably safe for use, and, in reliance on such presumptions, mav 
discharge his duties in such place and with such machinery, uniess 
there are obvions dangers which would lead a reasonably prudent man 
either to refuse to work in the place or with the machinery, or to 
make complaint of the same to his master. If, however, the danger is 
not actually known to the employé, or would not become known to 
an employé of reasonable prudence performing the duties imposed 
upon him, he cannot be charged with contributory négligence in the 
happening of an injury to him by reason of the condition of the place 
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or macMnery in and with wMch he works for the master. Norman 
y. Railroad Co., 10 U C. A. 617, 62 Fed. 727, and cases cited. It was 
the business, then, of the railroad company, in furnishing this loco- 
motive upon which the work of the flreman was to be perf ormed, to 
make it reasonably safe, the employé using ordinary care and dili- , 
gence for his own protection. It may be said that an engine and 
tender having the valve supplied with a stem, which, when in repair, 
would prevent the water from splashing, or supplied with a plug 
which would efficiently answer the purpose, is a reasonably safe 
mechanism; but when the valve stem has been removed, and the 
water is liable to splash from the opening between a loosely fltting 
plug and the top of the tank, can it be said to be safe? Would a 
reasonably prudent man, exercising care for the safety of his em- 
ployés, send out a locomotive in this condition, supplied with a 
metallic apron, on which the water might splash and freeze on a cold 
day, without warning to the employé? Such conditions make the 
apron, over which the flreman was obliged to pass, slippery and 
dangerous. The employer is not permitted to expose the employé to 
unnecessary danger. He must use care to avoid danger to those in 
his service. We cannot say that the testimony made a case so 
palpably for the plaintiff in error that it should be resclved in ita favor 
as a matter of law. Questions of this character must be decided upon 
the facts of each particular case. The company might hâve known 
that it was dangerous in the winter to permit water to escape on the 
apron, where the employé was. constantly obliged to step, and particu- 
larly where the track was rough, as it is shown to be in the présent 
case. 

2. Next, it is alleged that the défendant in error was guilty of con- 
tributory négligence. Care is no less obligatory upon the employé 
than upon the employer. He is bound to use his sensés for his own 
protection. Tbe testimony shows that the défendant in error had 
been ordered upon this engine; that he did not know of any defect 
in it; and that he discovered a short time before the in jury that 
water was splashing, but he did not notice the formation of ice. Un- 
der thèse circumstances we think it was properly left to the jury to 
say whether he was guilty of contributory négligence in failing to dis- 
cover the ice and avoid injury theref rom. He had no notice of the de- 
fect until shortly before the injury, and continued in the discharge 
of his duties. The only contributory négligence that could fairly be 
ascribed to him would be failing to observe the formation of ice upon 
the apron, and stepping thereon. We think it was in the province of 
the jury to décide this question, in view of the engrossing nature of 
the ûreman's duty constantly requiring his attention iû its proper dis- 
charge. 

3. Another proposition urged is that défendant in error assumed 
the risk after he became aware of the escaping water and saw it 
splashing from the tank. As a général proposition of law, one who 
continues in the employ of another with knowledge of defects, and 
without complaining thereof, assumes the dangers incident thereto. 
But in the, présent case we think it was for the jury to say whether 
the défendant in error should bave abandoned his post, and quit the 
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train, af ter lie had learned of the def ect in question. Would a re&son- 
ably prudent man hâve done so? And did his duty require Mm to do 
so? We think this question was fairly lelt to the jury. The Com- 
pany required the services of défendant in error during that trip. He 
owed a duty to the company to remain in its service for the time being. 
We do not think there waa anything in the circumstances which re- 
quired the défendant in error to suddenly abandon the service of the 
company. At least, this duty was not so self-evident as to require 
the question to be taken from the jury. In Kane v. Kailway Co., 128 
U. S. 94, 9 Sup. et. 16, 32 L. Ed. 339, it is said: 

"It is undoubtedly the law that an employé Is gullty of contributory négli- 
gence whlch will defeat his right to recover for injuries sustained in the 
course of his employment, where such injuries substantiaily resulted from dan- 
gers 80 obvious and threatening that a reasonably prudent man, under similar 
circumstances, would hâve avoided them If in his power to do so. He will 
be deemed, in such case, to hâve assumed the risks Involved in sueh heedless 
exposure of hlmself to danger. Hough v. Railroad Co., 100 "D. S. 224, 25 
L. Ed. 612; District of Columbia v. McElligott, 117 U. S. 621, 631, 6 Sup. Ct. 
884, 29 L. Ed. 946; Goodlet v. Railroad Co., 122 V. S. 391, 411, 7 Sup. Ct. 
1254, 30 L. Ed. 1230; and Railroad Co. v. Herbert, 116 V. S. 642, 6 Sup. Ct. 
5Q0, 29 L. Ed. 755. But in determining whether an employé has recklessly 
exposed himself to péril, or failed to exercise the care for his personal safety 
that might reasonably be expected, regard must always be had to the exlgen- 
cies of his position; Indeed, to ail the circumstances of the particular occa- 
sion." 

Under the circumstances shown in this case we think the question 
as to whether the defeet in the engine was a dangerous one, as to 
whether the défendant in error was guilty of contributory négligence, 
and whether he assumed the risks incident to a danger of which he 
was aware or ought to hâve known, were ail properly left to the jury. 

There is no complaint of the charge. A perusal of it shows that it 
was a very fair and compreheneive one, fully instructing the jury as 
to the rules of law applicable to the circumstances of the case. As 
there was testimony sufScient to permit the case to go to the jury, 
we think the court did not err in thus submitting it, and the judg- 
ment of the circuit court is affirmed. 



In re FELDSTEIN. 
(District Court, S. D. New York. July 17, 1900.) 

L Evidence— Privilège of Witnesses— Exposure to Crimisal Prosbcution 
— Bankruptct Procbedinqs. 

Under Const. Amend. 5, providing that no person shall be compelled 
in any crlminal case to be a witness against hlmself, a witness in pro- 
ceedings before a référée in bankrtiptcy cannot be compelled to testify 
to the considération given for certain bank checks made to the witness 
by a bankrupt, where he States that his answers might tend to criminate 
him, and the évident purpose of the examination is to show that the 
checks were given for gambllng debts, the receipt of which, under the 
laws of the state, Is a crlminal offense. 

3. Same— Immcntty from Puosecotion. 

Bankr. Act, f 7a, subd. 9, providing that no testimony given by the 
bankrupt shall be offered in évidence against him in any crlminal pro- 
ceedlng, even If applicable la favor of a witness other than the bank- 
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rîipt in bankruptcy proceedlngs, Is not'Bùfflcient to secure the full pro- 
tection intendefl to be afforded a. witness xm^ev Const. Amend. 5, pro- 
Tidlng tha,t no person sliall be compelled In (tay criminal case to be a 
wltn^ss ^gainst hlmSelf. 

In Bankruptcy. 

Blumenstiel & Hirech, for receiver. 
Lenehan & Dowley, for witness. 

BKOWN, District Judge. Application îs made for an order to com- 
mit the witnesa A, C. Maynard for contempt in refusing to answer 
certain qnèstions put to him in an examination at the instance of the 
receiver of the bankmpt, pending before the référée, which questions 
the witness refused to answer on the ground that his answer would 
or might tend to criminate him. 

The subjects of inquiry were some 35 checks, amounting altogether 
to 172,486.53, which had been given by the bankrupt to the witness 
between September 19, 1898, and August 10, 1899. The object of the 
examination was to ascertain the considération for those checks, and 
in fact to ascertain whether they were not given for gambling debts 
which the trustée migbt recover by action against the witness. Two 
actions of that kind on varions other checks had already been brought 
by the bankrupt's receiver in the state court, and are still pending 
there. 

By the Pénal Code of the state of New York, gambling is a criminal 
offense. Section 340 provides that any person exacting or receiving 
anything from another won by any game of chance, shall forfeit five 
times the value thereof ; section 341 provides that a person who wins 
or loses at play by betting at any time the sum of $25 or upward, 
within 24 hours, is punishable by a fine of five times the value or sum 
so lost or won. Various other sections make it pénal to keep a room 
or building to use for gambling purposes, or tables, apparatus or other 
Implements for such purposes. 

The witness had stated in gênerai that the checks referred to were 
given to him in payment of moneys loaned to the bankrupt at the 
times mentioned in the checks; or rather that each check was given 
the next time he saw the bankrupt after the loan. Numerous other 
questions were asked, some of which were answered, the purpose of 
which evidently was to show that the cbecks were really given to 
pay gambling debts, and that the so-called loans by the witness were 
a device to conceal tiiat fact. Among the questions which the witness 
declined to answer were: Whether he slept at any other place than 
his ordinary placé of abdde; whether he had played cards with the 
bankrupt; whether he had seen the bankrupt playing roulette during 
the time which was covered by the checks; why his answer to such 
questions might tend to criminate him; whether during this period 
he was interested in an establishment where roulette was played; 
whether he had seen the bankrupt in certain premises named; whether 
any of the checks referred to were given to the witness at that place; 
whether ail the checks were not given to him by the bankrupt for 
losses incurred by him in games of chance at the establishment con- 
ducted by the withéss, or in which the witness was interested;- whether 
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the witness Lad any business at this period other than tlie carnage 
business in which he had stated he was interested; wliether be had 
ever seen the bankrupt use any of the money loaned to him by the 
witness for any purpose; whether the gréa ter part of the money was 
net used in settling up losses which the bankrupt had incurred in a 
gaming establishment in which the witness was interested, and the 
checlis given on each occasion of a loss; whether the bankrupt had 
won any money of the witness during the same period ; whether dur- 
ing this period the witness resided temporarily or otherwise at the 
place indicated; whether the bankrupt was not in the habit of con- 
tinually during that period visiting the premises and gambling there 
with the witness. 

It is évident from thèse questions that the object of the examination 
was to require the witness to fumish évidence which would enable 
the receiver to recover back money of the bankrupt lost in gambling 
and paid by him to the witness. Under the Pénal Code of this state 
such acts are made punishable as oflEenses. The witness is therefore 
protected not only by the constitution of the state, but also by the 
United States constitution, from any compulsory answers to such in- 
quiries, unless perfect statutory immunity is afforded to the witness in 
answering such questions. 'Section 7a (9) of the présent bankrupt act 
provides as respects the bankrupt himself, that "no testimony given 
by him shall be ofifered in évidence against him in any criminal pro- 
ceeding." This provision, even if applicable in favor of a witness 
(which it is not in terms), seems to be no stronger or more effective 
as a protection than section 860 of the Révise! Statutes, which in 
Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ot. 195, 35 L. Ed. 
1110, was on full discussion held insufficient. This was followed in 
People v. Forbes, 143 N. Y. 219, 38 N. E. 303, and reiterated in Brown 
V. Walker, 161 U. S. 591, 16 Sup. St. 644, 40 L. Ed. 819. The same 
ruling upon clauses of this character tas been made in several bank- 
ruptcy cases. In re Hathorn, 2 Am. Bankr. E. 298; In re Eosser, 2 
Am. Bankr. R. 755, 96 Fed. 305; In re Scott, 1 Am. Bankr. R. 49, 
95 Fed. 815. Section 342 of the New York Pénal Code and section 10 
of the Code of Criminal Procédure are no broader in their provisions 
than those above referred to, and are consequently insufficient to af- 
ford the complète immunity required by the constitution. In the case 
of Brown v. Walker, however, the statutory exemption had been ex- 
tended by amendment eo as to aiïord complète immunity from prose- 
cution in respect to the subjects of the witness' testimony; and on 
the ground of that extension alone the statutory immunity of the 
witness was held to be complète, and he was accordingly held bound 
to answer. 

By a récent similar amendment in the law of the state of New York, 
applicable to the examination of witnesses in certain proceedings to 
prevent monopolies, etc. (Laws 1899, c. 690, § 6), complète immunity 
from prosecution is similarly afforded; and on that ground it was 
recently decided by Chester, J., in the Ice Cases, so called (Morse v. 
Nussbaum, 32 Mise, Rep. 1, 66 N. Y. Supp. 129), that the witness must 
answer. 



272 103 FEDERAi. REPORTER. 

Theré fe no gênerai provision, howeVer, in the laws of thé state of 
New York or in the statutes of the "United States which fumishes im- 
munity from prosecution to a witness interrogated in respect to his 
participation in gambling or moneys thereby acquired, At most the 
exclusion extends only to the particular évidence given by the witness, 
and this being held to be insufflcient according to the authorities 
above cited, the witness must be held privilège! from testifying to 
the matters certifled. 



In re ABEAM. 

(District Court, N. D. Callfomia. July 9, 1000.) 

No. 8,265. 

BANKRtrPTCT— Trustée— Emplotmbnt of Counsel. 

A court wlll not undertake to give any direction In advance to a trustée 
In bankruptcy In the matter of the employment of an attorney, but h© 
must exercise liis own Judgment in the first instance as to tbe uecessity 
for such employment. 

In Bankruptcyji 



DE HAVEN, District Judge. The trustée of an estate in bank- 
ruptcy is entitled to the advice and assistance of counsel when nec- 
essary for the proper discharge of his duties as such trustée, and the 
reasonable expense incurred by him for such a purpose may be al- 
lowed as a charge against the estate; but the court will not, ordinarily, 
in the flrst instance, undertake to give any direction to the t^fustee in 
the matter of the employnient of an attorney. The trustée must exer- 
cise a reasonable judgment iiâ that matter; that is, he must exercise 
a reasonable judgment as to the necessity for securing the assistance 
of counsel, — such judgment as a man of ordinary prudence would use 
in the transaction of his own business. When professional services 
hâve been rendered by an attorney to the trustée in his ofiScial ca- 
pacity, the court will, in a proper proceeding, détermine whether 
the employment of such an attorney was necessary, and, if found nec- 
essary, the reasoflable value of his services. The pétition of the trustée 
for authority to employ an attorney is denied. 



In re THOMAS. 

(District Court, W. D. Pennsylvanla. July 23, 1900.) 

No. 331. 

BAIÏKBtrPTCT — AOT OF InSOLVENOT— 8Ar,E OF PrOPEKTT on ExECUTTOIf. 

For an InsolVent debtor to sufCer an exécution to issue on a Judgment, and 
to permit his Personal property to be levied on and sold thereunder, wlth- 
ont taking affirmative action to pay sald judgments and to vacate and dis- 
charge said exécutions, is an act of banlîruptcy, within Bankr. Act 1898, § 
S, provlding that acts of bankruptcy shall conslst of an Insolyent debtor's 
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having snffered or permltted, whfle Insolrent, any créditer to obtain a 
préférence through légal proceedings, and not bavlng, five days before a 
sale, vacated or discbarged such préférence. 

In Bankruptcy. Sur report of commissioner. 

Q. A. Gordon and 0. N. McClure, for exécution creditors. 
W. C. Pettit and A. W. Williams, for petitioning creditors. 

BUFFENGTON, District Judge. In this case certain judgmentB 
were entered against Mrs. Rose Thomas, and exécutions thereon is- 
sued on May 1, 1899, and her personal property, consisting of the stock 
in her store and household goods, levied on and advertised for sale on 
May 9th. On May 6th an involuntary pétition in bankruptcy was 
flled against her, alleging she had taken no steps to vacate or discharge 
the exécutions. To this she made answer, not denying her alleged in- 
solvency, but averring she had not committed an act of bankruptcy. 
By agreement of ccunsel the personalty levied on was sold by the 
sheriff, the proceeds held subject to the order of this court, and a com- 
missioner appointed to take testimony both as to the question of the 
Talidity of the exécutions and of adjudication on the pétition, and re- 
port the facts, with his conclusions of law thereon. In pursuance of 
this appointment the commissioner makes report that the exécutions 
were valid liens, and the pétition in bankruptcy should be dismissed. 
The facts are that on May 1, 1899, Mrs. Thomas was, inter alia, in- 
debted upon several judgment notes to thèse exécution creditors. 
Thèse notes were past due, and she seemed to bave taken no steps 
whatever providing for their payment or renewal. Judgments were 
entered and exécutions issued on thèse notes without the knowledge 
or solicitation of Mrs. Thomas. By her failure to pay her matured 
obligations, which contained warrants of attorney to confess judg- 
ments and issue exécutions, she suiïered and permitted such creditors 
to obtain a levy on her insolvent estate, which, under the Pennsylvania 
practice, gave such exécutions a préférence thereon; and by her failure 
to pay or otherwise vacate or discharge such exécutions she made pos- 
sible a sale of her entire personal estate, and the absorption of its en- 
tire proceeds by such preferred creditors. The answer does not deny 
her alleged insolvency, and the fact of insolvency is patent. The 
bankrupt act provides (section 3) that: 

"Acts of bankruptcy by a person shall consist of hls having • • • snf- 
fered or permitted, whlle insolvent, any créditer to obtain a préférence tlirough 
légal proceedings, and not having at least five days before a sale or final 
disposition of any property afCected by such préférence vacated or dlscharged 
such préférence." 

The préférence in the présent case does not consist in the entry of 
the judgment. No préférence was obtained thereby. It consists in 
the levy upon personal property enforced by a subséquent sale. Did 
the défendant, within the meaning of the bankrupt act, thereby suffer 
or permit a préférence through légal proceedings? It is true she took 
no active, afSrmative steps to create such préférence, other than the 
failure to meet a matured judgment note or provide for its extension; 
but inasmuch as she took no steps to prevent the enf orcement, by sale, 
of such préférence, she must be held to hâve suiïered or permitted 
103 F.— 18 
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tliese ccedito|!ft;ta obtaintpp^fereiicie. "To permit;" ^g flefined as not 
to hiÉderi Webster defines "permit" as more négative than "allow"; 
that it imports only acqtiiescence or an abstinence from prévention, — 
wbile "suffer" he defines, ^sbaving an even stronger passive and néga- 
tive sensé tban |^ermit, ànd as iniiplying sometimes mère indifférence. 
It would seem, tbereforé, that të perMt or sufler împlies no affirma- 
tive act, — iriVôlVés no ititènt. It is mère passivity, indifférence, ab- 
staining from préventive action. The distinction between procuring 
a thîng to be dbne and siiffering it was drawnih Gore v. Lloyd, 12 
Mees. & W. 497, where, in considering the English bankruptcy law, 
it was sàid: 

"The act of parliament speajis of two aiffèrent classes oî àcts 6f bankruptcy. 
One Is by the fiàrty's sufferingj the othef by hls procuring, certain acts to 
be done. Stirély thls Is only suttering. It cannot be procuring, because 
a përson's procuting his goods to be taken Im exécution means that the Initiative 
cornes froiahlïD. He is the person who begins to procure, who Initiâtes, the 
proceedlngs, and causes the thlng to be done, In the ordiiiary sensé of the 
Word. "We Shoùld make no dlstlbàtion between a party's sufferlng and procur- 
ing, If we werë to say that the dolng of an act of thla klnd was procuring. 
rt can be nothtog more than stlfferlng." 

In considering décisions involving the construction of analogous 
questions under the bankrijpt act of 1867, due regard must be given to 
the material différence between that act and the présent one. In the 
former the intent of both debtor and çreditor were made express élé- 
ments and conditions, ^uch intent fixed the character of the act of 
préférence. By section 35 of that act, relating to liens, it was pro- 
vided: 

"That If any person belng Insolvent * • * withiUifpur months • • * 
■wlth a vlew to glve a préférence to any créditer • ♦ • procures any part 
of hjs property to be • • • seized on exécution • ♦ • the same shall 
be vold." 

By section 39, relating to acts of bankruptcy: 

"That any person who • < • shall procure or sufler hls property to be 
taken on légal process, wlth Intent to glve a préférence; to one or more of hls 
creditors • • • or wlth the Intent by such disposition of hls property, 
to def eat or delay the opération of thls act," etc. 

In Wilson v. Bank, 17 Wall. 483, 21 L. Ed. 727, it was held that 
thèse provisions made the act of bankruptcy and the invalidity of the 
lien "to dépend on the intent with whlch the act was done by the 
bankrupt, and the knowledgë of the bankrupt's insolvent condition by 
the other party to the transaction." The court say: 

"In both cases it must be accompanled by an Intent. In section 35 it Is to 
glve a préférence to a ereditor. In section 80, it must be to glve a préférence to 
a créditer, or to def eat or delay the opération of the bankrupt act. In both 
there muBt be the positive piii^osë of dolng an act prohlbited by that statute, 
and the thlng descrlbed must be done In the promotion of that unlawful pur- 
pose." 

Moreover, in Olark v, Iselin, 21 Wall. 376, 22 L. Ed. 573, it was fur- 
ther said by the suprême court of the tJnited States: 

"The préférence must be accompanled by a fraudulent Intent, and It Is that 
Intent that taints the transa,ctlon." 
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Presumably with knowledge of thèse décisions, congress enacted 
the présent law. JS'ot only does tlie particular subdivision now under 
considération omit the élément of the intent of either créditer or 
debtor, but that such omission was purposeful and signiflcant is evi- 
deneed by the fact that in the acts of bankruptcy defined by the two 
preceding subdivisions an intent to hinder, delay, or defraud creditors 
in the one, and to prefer a créditer in the other, is expressly required. 
It is clear that, by the purposeful omission of the élément of intent in 
this class, congress has made facts, and not intent, the test of this 
particular act of bankruptcy. Such facts are insolvency of the debtor, 
préférence through légal proceedings, nonvacation or discharge of 
such préférence five days before sale, etc. This view has the support 
of authority. In Manufacturing Co. v. Stoever, 38 C. C. A. 200, 97 
Fed. 330, liis section was considered by the circuit court of appeals 
of the First circuit with référence to the fourmonths lirait from the 
act of bankruptcy within which insolvency pétitions must be filed. 
It was there said: 

"Regard, however, must be had to the whole of clause 3; and, in vlew of 
that, what the appellant 'sufCered or permitted' was the sale of its property 
through légal proceedings. This was clearly the true act of bankruptcy, 
within the contemplation of the statute, although the statute is somewhat awk- 
wardly expressed. In like manner, as the failure to vaeate the exécution before 
the sale was the act of bankruptcy, it is clear the four-months period runs, 
not from the attachment, but from a date connected with the proceedings 
after the attachment" 

To this may be added In re Moyer, 1 Am. Bankr. Eep. 577 (D. C.) 
93 Fed. 188; In re Reichman, 1 Am. Bankr. Kep. 17, 91 Fed. 624. 
Nor is the case In re Nelson (D. C.) 98 Fed. 76, 1 Am. Bankr. Rep. 63, 
to the contrary, when its facts are examined. In it no exécution had 
issued. There was no threatened sale. The alleged bankrupt had 
not, and could not hâve, failed in the statutory requirement of vacating 
or discharging the préférence five days before the sale. 

In conclusion, we may say, if judicial construction shall inject into 
this subdivision the élément of intent which congress must hâve pur- 
posely left out, — if it shall require the élément of active participation 
and positive acts on the debtor's part, when congress has said the 
négative, nonactive passiveness of the debtor is the test, — then as- 
euredly courts, rather than congress, will in fact enact a bankrupt law. 
Moreover, if such be the construction, the practical resuit would be 
that an insolvent debtor has it in his power, by masterly inactivity, — 
by abstaining from filing a voluntary pétition, — to prefer his favored 
creditors, and, as a practical resuit, to permit a sale of his property 
within a few days, and its purchase by such creditors at a sacrifice 
price. 

We are of opinion the liens of thèse exécutions are invalid, and the 
case is one for an adjudication. Let a decree of adjudication be 
drawn, and the fund in question be paid to the trustée when chosen. 
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EOBABDS TOBACCO GO. T. FKANKS, Collector. 
(Circuit Court, D. Kentucky. June 5, 1900.) 

L Intehnal Rbtbkue— Tax on Manufaotdkbd Tobacco— Constkuctioit op 
Wab Rbvenub Act. 

A manufacturer of tobacco aftér April 14, 1898, placed stamps on a 
quantlty of manufactured tobacco at the existing rate of tax of 6 cents 
per pound; and snch tobacco remained in Its factory at the time of the 
passage of the war revenue act of June 13, 1898, by section 3 of which 
the tax was increased to 12 cents per pound, with a provlso that upon 
articles manufactured and removed from the factory before the passage 
of the act, bearing tax stamps afflxed and canceled subséquent to April 
14th and which articles -were at the time of the passage of the act held 
, and Intended for sale, a tax equal to one-half the différence between the 
tax pald and that lévled by the act should be levled and coUected. Edd, 
that the afflxing and canceling of stamps thereon amounted construct- 
Ively to a removal of such tobacco for sale, within the meaning of the new 
act, and that it was subject only to an additlonal tax of 3 cents per pound, 
the same as could hâve been assessed upon it had it been physically re- 
moved from the factory. 

a, Samb — AssESSMENT OP Addition AL Tax. 

The coUector havlng assessed and coUected an addltional tax of 6 cents 
per pound on such tobacco while it still remained in the factory, whereas 
it was not subject to the payment of any tax until Its removal for con- 
sumption or sale, his action amounted to a flnding of the jurisdictional 
tact that it had been removed and was being held for sale, which, as 
against the government, fixed its status for taxation under the act, and 
rendered the collection of any additional tax above 3 cents per pound illé- 
gal, and such excess recoverable by the taxpayer. 

Action against a collecter of internai revenue to recover a tax al- 
légea tP hâve been illegally colleeted. On demurrer to pétition. 

Powers & Atchison, for plaintiffs. 

E. D. Hill, U. S. Dist. Atty., for défendant. 

EVANS, District Judge. The. plaintiffs are manufacturers of to- 
bacco, ààd the défendant is coUector of internai revenue for the Sec- 
ond Kentucky district. Previous to the going into effect of the act 
of congregs approved June 13, 1898, and commonly known as the 
"War Revenue Act," but after April 14, 1898, the plaintiffs paid to 
the United States the tax of six cents per pound upon 18,935 pounds 
of manufactured tobacco then in their factory, and, in due form, af- 
fixed the proper tax-paid stamps to the packages containing the same. 
This tobacco, while thus tax-paid and stamped, was not physically 
removed from the factory; and after the war revenue act went into 
effect the commissioner of internai revenue made an assessment 
against the same of six cents per pound additional tax, instead of three 
cents per pound, as the rate would bave been had the tobacco been 
actually removed from the factory prior to June 14, 1898, when the 
act went into effect. Having paid this assessment of six cents per 
pound under protest, the plaintiffs hâve sued the collecter to recover 
it back upon two grounds, namely: First, because, as alleged, the 
commissioner had no power, lawfully, to make the assessment upon 
the tobacco, if it had not been removed from the factory of the 
maker; and, second, that the rate of taxation, under the circum- 
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stances as they actually existed in this case, was only three cents 
per pound, and the assessment, if made at ail, should liave been lim- 
ited to that figure. The défendant has demurred to the plaintiffs' 
pétition, and it is conceded that the disposition of the demurrer will 
settle the légal propositions involved. 

Prier to the war revenue act the tax on manufactured tobacco 
was six cents per pound, and the language impcsing it was this: 

"Upon tobacco and snufl manufactured and sold, or removed for consump- 
tlon and use, there shall be levled and collected the following taxes: * ♦ • 
on ail chewing and smoking tobacco * * * a tax of six cents per pound." 
Eev. St. § 3368, as amended by 26 Stat. 619. 

Section 3355, Rev. St., as amended in 1879, prescribes the duties 
of any pereon who desires to become a manufacturer of tobacco, 
among which are that he shall file a description of his place of busi- 
ness, the number of presses, cutting machines, etc., and give bond 
not to attempt to defraud the United States of the taxes due, and 
"that he shall stamp, in accordance with law, ail tobacco and snuff 
manufactured by him, before he removes any part thereof from the 
place of manufacture." He is also required to make sundry reports 
at stated periods, and to keep certain books. By section 3369, Id., 
it is made the duty of the commissioner of internai revenue to pré- 
pare proper tax-paid stamps, and to sell the same to manufacturers 
of tobacco; and by other sections ail persons are forbidden, under 
severe penalties, to remove manufactured tobacco until the tax is 
paid, and the stamps duly affixed to the packages containing the to- 
bacco. The power to make assessment is given by section 3371, as 
amended in 1879, in the following language: 

"Sec. 3371. Whenever any manufacturer of tobacco, snuff or clgars, sells, 
or removes for sale or consumption, any tobacco, snuff or cigars, upon which 
a tax is required to be paid by stamps, wlthout the use of the proper stamps, 
it shall be the duty of the commissioner of internai revenue within a period 
of not more than two years after such sale or removal, upon satisfactory 
proof, to estimate the amount of tax which bas been omitted to be paid, and 
to make an assessment therefor, and certify the same to the collector. The 
tax so assessed shall be in addition to the penalties imposed by law for such 
sale or removal: provided, however, that no such assessment shall be made 
until after notice to the manufacturers of the alleged sale and removal to show 
cause against said assessment; and the commissioner of internai revenue 
shall, upon a full hearing of ail the évidence, détermine what assessment, If 
any, should be made." 

It will be seen at once that this last section only authorized the 
commissioner to make assessments, after giving the required notice, 
when the manufacturer "sells, or removes for sale or consumption, any 
tobacco." So that the flrst daim of the plaintiffs is, in a measure, 
maintained by the contention of the défendant himself, to the effect 
that the mère payment of the original tax did not ipso facto remove 
the tobacco from the factory, within the meaning of the statutes. 
This may serve as a basis for the remark that each of the parties to 
the suit takes two positions, and that each position so taken is log- 
ically antagonistic to the other. To illustrate, the plaintiffs contend 
that the commissioner could not lawfully make the assessment, be- 
cause the tobacco was still actually at the place where manufactured, 
and might lawfully remain there without paying taxes, at plaintiffs' 
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option, wliile the défendant contends that the commissioner could law- 
fully niake the assessment, thoafeli without etating expressly any 
grounds if or the contention, other than such as must grow eut of the 
fact that the tohacco had been at least potentially removed from the 
premises by payment of the old rate of tax. On the other hand, the 
plaintiffs insist that, as there was at least a constructive removal, the 
rate is only three cents, while the àefendant contends that there was 
no removal, and consequéntly that the rate is six cents. 

The laTP, as aboTe stated, was in force up to the time of the ap- 
proval of the act of June 13, 1898, by the third section of which it 
was provided: 

"That thÈre shall, In lieu of the tax now Imposed by law, be levied and col- 
lected a tax of twelve cents per pound upon ail tobacco and snufl, however 
preparéd, and sold, or removed for consumption, or sale. • • • And there 
shall also bQ .assessed and eoUected, wlth the exception herelnafter in thia 
section provided for, upon ail articles enumerated In thls section which vcere 
manufactured, Imported and removed from factories or custom houses before 
thé passage of this act, bearlng tax stamps afflxed to such articles for the 
payment of the taxes thereon, and eanceled subséquent to Aprll 14th, 1898, 
and which articles were, at; the;t}me of ;the passage of thls act, held and in- 
tended for saJe by any person, a tax egual to one half of the différence be- 
tween the tax already paid on such articles at the time of the removal from 
the factory or custom house and the tax levied In this act upon such articles." 

Constniing, as we must, this clause to embrace both imported and 
domestic tobacco, if in this instance it was net sold, or removed 
for sale or consumption, within the meaning of section 3371, or held 
for sale, within the meaning of the new law, we might well hesitate 
before saying that the assessment made by the commissioner was 
valid and within hia power; but, the tax-paid stamps having been 
affîxed and eanceled, if the tobacco had been "removed" from the 
factory, or held for sale, within the meaning of the last clause of 
section 3 of the war revenue act, then the commissioner would hâve 
the right to make an assessment upon it for an additional tax at the 
rate of one-half the increase; that is to say, at the rate of three 
cents per pound. If not removed, then the manufacturer had the 
right to keep it in his factory free from taxation until he got ready 
to remove it. Under the law as it bas always existed, manufac- 
tured tobacco may remain at the factory of the makei* as long as he 
chooses, and not be liable for taxation or to any assessment. It only 
becomes liable to the tax when he desires to use it or sell it, or to 
remove it for consumption or sale, and the act of 1898 does not in 
any wise change the law in thèse respects. It seems to the court 
that the intent bf the plaintiffs was sufflciently manifested when they 
applied for the stamps, poid the taxes on the tobacco, and affixed 
and eanceled the stamps, and that a fair construction of the statutes 
requires that we should hold that this conduct of the plaintiffs was 
a "removal" of the tobacco for sale or use, or a holding thereof for 
sale, within the meaning of the act. If on June 13, 1898, the to- 
batco, stamped as it was, had been taken by the plaintiffs to the 
store of their next-door neighbor, however near by, or if any wise 
it had been reinoved off the premises of the plaintiffs, even tempo- 
rarily, the rate of additional tax would be three cents, instead of 
Bix. If the mOst iasigniflcant act of physical removal had actually 
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taken place after the tax-paid stamps, at thé old rate, had been 
affixed and canceled, and after the plaintifs had thus manifested 
their purpose with regard to the tohacco, the increase tax would 
hâve been only three cents per pound; but hère, -while the plaintiffs 
had indicated their purpose by paying the taxes and affixing and can- 
celing the stamps, but had not acçorapanied this by an actual 
physical displacement and change of location, it is contended that six 
cents per pound is the proper rate of taxation, although it is proba- 
bly a matter of public, current history that nearly ail of the manu- 
facturera of tobacco in the United States escaped with only three 
cents taxation upon unsold tobacco, by reason of some slight, though 
literal, removal. It seems to the court that congress meant no such 
injustice or inequality, but intended to provide for an increase of 
only three cents in aJl cases where the tax had been already paid 
at the old rate, and for an increase of six cents per pound where no 
tax at ail had been paid. The strongest possible considérations lead 
to the conclusion that the statutes should be given this équitable 
construction. Any other would work the absurd and unjust results 
already alluded to, and make the plaintiffs pay an increase of six 
cents per pound, and their rivais, under substantially similar circum- 
stances, only three cents. In the case of Lan Ow Bew v. U. S., 144 U. 
S. 59, 12 Sup. et. 520, 36 L. Ed. 344, the suprême court said: 

"Nothing is better settled than that statutes shall reeeive a sensible construc- 
tion, such as will effectuate the législative intention, and, if possible, so as to 
avoid an unjust or absurd conclusion." 

In Washington & I. K. Co. v. Coeur D'Alêne E. & Nav. Co., 160 U. 
S., at page ICI, 16 Sup. Ct., at page 239, 40 L. Ed., at page 355, the 
court said: 

"When a court of law is construing an instrument, whether a public or a 
private contract, it is legitimate, if two constructions are fairly possible, to 
adopt that one which equity vrould favor." 

It seems to the court, upon theee gênerai principles, that a con- 
struction should be adopted in this case which would promote the 
équitable resuit of imposing additional taxation on the same article 
at equal rates, instead of making one increase double as much as the 
other under substantially similar conditions. 

But there is another reason for the gênerai conclusion reached, 
which seems to leave the subject free from any doubt. Unless the 
tobacco had been "removed" from the factory or place of manufac- 
ture, the commissioner, under the statutes, had no jurisdiction or 
power to make any assessment upon il. The assessment, of itself, 
therefore imports a finding by that oflBcer of the jurisdictional fact 
of removal; otherwise the assessment is void, for want of any légal 
warrant for making it. The conclusion, then, must be that the 
jurisdictional fact of removal was found to exist, though the judg- 
ment of the commissioner as to the rate and amount of tax assessa- 
ble was erroneous. He having found that there was a removal, the 
law then fixed a rate of taxation per pound to be assessed against 
the tobacco. That rate in this instance was only half of six cents 
per pound, and for the sum assessed in excess of that lawful rate the 
assessment is unsupported by any provision of law, and must fail. 
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The geD»>al raie referred to is stated in many cases relating to the 
operatiôilâof tke gênerai land office, and is preclsely as opéra tive 
hère. Biirfenning v. Kailroad Co., 163 U. S. 321, 16 Sop. Ct. 1018, 
41 L. Ed» 175; McCormick v. Hayes, 159 U. S. 332, 16 Sup. Ct. 37, 40 
L. Ed. 171; Heath v. Wallace, 138 U. S. 573, 11 Sup. Ct. 380, 34 L. 
Ed. 1063. 

The'Bame resuit wiU be reached when we approach. the eubject from 
another Btandpoint If the plaintiffs are correct in their most radical 
contention, that the whole assessinent was absolutely void, because 
there had bèen no removal, then they are entitled to recover the 
full amount sued for; and the tobaôco will remain in their factory, 
partly tax-paid, until they get ready to remove it, and in fact do so, 
hoT^ever far abead that ïnay be. After such removal, what would 
then be the rate of taxation? Evidently, three cents. It must be 
apparent from thèse considérations that congress intended that if six 
cents was paid after April 13, but before June 14, 1898, then that 
upoh 8:11 Buch tobacco only three cents additional should be coUected. 
While it is true that the assessmeût of the commissioner was with- 
out légal warrant as to the excess over six cents, and without légal 
warrant as to any part of the assessment if the first contention 
of the plaiîi'tiffs is correct, yet, as the court is of opinion that that 
contention is not sound, the measure of their recovery in this case 
must be ône-half of the sum sued for. It is a gênerai and just prin- 
ciple of lâw, applicable, no doubt, to a case like this, that, where 
a taxpayer insists upon relief, he should be required to settle the 
amount fairly due from him, whether the proper technical steps 
hâve been tahen or not, before any relief is granted to him as to the 
remainder. State Kailroad Tax Cases, 92 U. S. 575, 23 L. Ed. 669, 
may be quoted as an authority indicative of the soundness of thia 
gênerai proposition. The money in this case has been paid, and the 
plaintiffs are seeking to recover it back. What is justly due should 
be retained by the government, instead of its being required to col- 
lect it again through another process. 

The court is of opinion: First, that the irayment of the six cents 
on a date between April 14 and June 14, 1898, and then afflxing and 
canceling the stamps, in ail essential respects satisfled the whole 
législative intent and purpose as expressed in the word "removal"; 
second, that the commissioner must be considered as having f ound 
that there had been a removal; tlùrd, that for that reason, and upon 
that ground alone, he had jurisdiction and" authori^ tp make an as- 
sessment for taxes; but, fourth, that in making it he erroneously 
fixed a rate at six cents per pound, when it should hâve been three. 
It résulta that the demurrer to the pétition must be overruled. The 
défendants electing not to plead fnrther, judgment may be entered 
for one-half the; Bum sued for, which was paid under protest, and due 
appeal to the ccŒurnissioner of internai revenue having been made, 
and relief denied, with interest from the time of payment, and for 
Costa. 
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AMERICAN WASHBOARD CO. v. SAGINAW MFG. CO. 
(Circuit Court of Appeals, Sixth Circuit July 13, 1900.) 

No. 780. 

1. Trade-Names- D ;scriptive Words. 

The word "Aluminum," as applied to an article of manufacture composîd 
in part of that métal, cannot be monopollzed as a technical trade-mark. 

a. Bame— Unpair Compétition— Basis dp Riqht dp Action. 

The only basis for a private sait for an injunction against unfair com- 
pétition is the injury to the property rights of the complainant. The fact 
that the défendant deceives the public as to his goods by fraudulent 
means, while an important factor in such a suit, does not glve a right 
of action unless it results in the sale of such goods as those of the com- 
plainant i 

8. 8amb— Right to Protection. 

The fact that one has obtalned a monopoly in the material of which 
his goods are made does not give him any broader rights to protection 
in his trade-name or against unfair compétition, 

4. Same. 

To entltle one to protection in the use of a trade-name, he must not only 
hâve been the first to use it, but must bave established a business under it. 
His adoption of the name with the intention of using it glves him no ex- 
clusive right thereln as against one who actuaUy uses it before he has 
carried his intention into practical efCect 

6. Same. 

A blll for an injunction against unfair compétition alleged that com- 
plainant viras the manufacturer of a washboard having the rubbing face 
made of aluminum, and upon which it used the vrord "Aluminum" as a 
trade-name; that it was the only manufacturer of such boards in the 
country, having secured a monopoly of ail the sheet aluminum produced 
which was suitable for use in their manufacture. It also alleged that 
défendant had placed on the market a washboard on which it used the 
Word "Aluminum," by reason of which the public was decelved into buy- 
ing It as a genuine aluminum washboard, although there was in fact 
none of that métal in its composition. Ileld, that such bill did not state 
faets which entitled complainant to relief, since It was not shown that 
purchasers bought defendant's boards in the belief that they were made 
by complainant, and any direct injury resulting to complainant could only 
be by reason of its monopoly, which could not aflord ground for équitable 
relief against a eompetitor. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Eastern District of Michigan. 

George H. Christy, for appellant. 
Edward Rector, for appellee. 

Before TAFT,^ LUETON, and DAY, Circuit Judges. 

DAY, Circuit Judge. This cause is in this court on appeal from 
an order of the circuit court denying an injunction as prayed for in 
the bill, and also to reverse the decree sustaining a demurrer to the 
bill, and dismissing the same. A perusal of the bill discloses a case 
which invokes the équitable jurisdiction of the court because of the 

1 Unfair compétition in trade, see notes to Scheuer v. Muller, 20 C. 0. A. 
165, and Lare v. Harper & Bros., 30 C. C. A. 376. 

* This case was decided before Judge Taft retired from the court 
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interférence of thé défendant with. tlie trade and good will of com- 
plainant in the manufacture and sàle of certain aluminura wasli- 
boards, for wMch: complainant claime to hâve adopted as a trade-name 
the Word "Aluminum," stamped upon the washboards. It may be 
stated at the outset that the case is not one for the protection of a 
trade-mark. It is well eettled that a name merely descriptive of an 
article of trade, Of itp qualifiés, iûgrèdiptts, or characteristics, cannot 
be employed as a trâde-mark, and the exclusive use of it entitled to 
légal protection. Canal Co. v. Clark, 13 Wall. 322, 20 L. Ed. 581. 
It was said by the suprême court, in Lawrence Mfg. Co. v. Tennessee 
Mfg. Oo., 138 U. S. 547, 11 Sup. Ct. 400, 34 L. Ed. 1003: 

"Nothlng Is better settled than that an exclusive rlght to the use of letters, 
words, or symbols to Indlcate merely the quallty of the gcods to whlch they 
are afflzeâ cannot be aequired." 

To the same effect is the case of Chemical Co. v. Meyer, 139 U. S. 
542, 11 gup. Ct. 626, 35 L. Ed. 248, in which it was said: 

"The gênerai proposition is well establlshed that words which are merely 
descriptive of the character, qualities, or composition of an article, or of the 
place where It is manufactured or produced,' cannot be monopolized as a trade- 
mark." 

Indeed, we do not understand that the learned counsel who repré- 
senta appellant in this case makes any claim that his client is entitled 
to protection upon the ground that it bas adopted the word "Alumi- 
num" as a technical trade-mark. In the brief for appellant it is stated 
that the case is one of unlawful cottipetition in trade, and it bas 
been argued upon that basis. A brief summary of the bill shows that 
it contains the following statements: That the complainant is en- 
gaged in the manufacture and sale of washboards, That its goods 
enjoy a high réputation in the market of the United States and else- 
where, havipg been sold in large quantities. That the superior quall- 
ty of the wàshboard so manufactured and sold by complainant had 
aequired a Mgh réputation with the public. That the complainant, at 
some date prior to the date of the wrongs complained of in the bill (the 
exact time not being stated), had devised and manufactured a wàsh- 
board, the rubbing face of which was made oî aluminum, That said 
métal, on account of its cost, was regarded as one of the precious 
metals. That its capacity and adaptability to said purpose was un- 
known up to and at the time complainant adopted it, and by a trial 
and test showed its adaptability for that purpose. That, the word 
"Aluminum" never having been used in connection with or applied to 
a wàshboard, complainant adopted the word as a trade-mark or trade- 
name for its aluminum washboards, but did not then go into the busi- 
ness of making and selling said washboards, but, owing to the high 
price of sheet aluminum, its use was at that time, from a commercial 
standpoint, practically prohibitive, for which reason complainant sus- 
I)ended the manufacture of such washboards. Afterwards the selling 
price of aluminum became materially reduced, and though the de- 
fendant, about that time, made and sold aluminum washboards, — 
perhaps 50 or 100, — and represented that it had adopted the word 
"Aluminum" as a trade-mark or trade-name, défendant never engaged 
generally in the business and did not secure any rights to said name. 
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That tlie selling price of aluminum became so low that il was profit- 
able to résume the manufacture of aluminum washboards, whicii com- 
plainant did, and stenciled tbe name on each washboard, which trade- 
mark or trade-name it bas since continuously used to its great benefit 
and advantage. The public bas recognized the fitness of the name, the 
exclusive right of complainant thereto, and said complainant has 
made large sales of boards thus branded, and has demonstrated the 
capability of such washboards. Ciomplainant made only the rubbing 
face of such washboards of pure aluminum, so that purchasers hâve 
come to know or distinguish them by that name; and, but for the 
illégal acts of défendant, washboards so branded would be recognized 
as containing a rubbing face of pure aluminum. That complainant, 
upon entering upon the manufacture of such washboards, made a con- 
tract with the Pittsburg Keduction Company, which is a large pro- 
ducer of aluminum, and the only producer of said métal in the United 
States, whereby it contracted for and purchased and has acquired and 
will continue to acquire the entire output of sheet aluminum suitable 
for forming the rubbing sheets of washboards produced or on sale 
in the United States. That by extensive advertising it built up its 
présent business. That it has expended large sums of money and 
much time in introducing such washboard under such trade-name. 
Complainant avers that défendant, well knowing the faets set forth 
in the bill, has been and now is engagea in the manufacture of wash- 
boards in the Eastern district of Michigan and elsewhere, which are 
branded "Aluminum," advertised by said défendant as aluminum, and 
sold under that name. That said washboards are not made of 
aluminum in any part. That in fact no ascertainable quantity is 
used in the manufacture, particularly in the rubbing sheet thereof. 
That, being thus branded with the word "Aluminum," and so adver- 
tised, purchasers and users are induced to believe that the rubbing 
sheet is made of aluminum, and induced to buy them from that belief. 
The fact is that the rubbing sheet of said washboard is made of zinc, 
long used for such purpose, and containing no aluminum. The wash- 
boards manufactured by défendant are approximately the same size 
and shai» as complainant's, and being branded with the word "Alumi- 
num" further tends to mislead purchasers, "so that, when intending 
to purchase a genuine article (of which complainant is the sole manu- 
facturer), they are led to purchase a fraudulent and falsely branded 
article of defendant's manufacture, to the great and irréparable injury 
of your orator therein, as also to the great and lasting injury of the 
public." And further complainant says it has a right to represent 
truthfully the quality of its manufacture by the word "Aluminum"; 
that so long as it continues to be the sole manufacturer of washboards 
made of pure aluminum, as it expects to continue to be, it has a right 
to the exclusive use of said name as a trade-mark or trade-name for 
a washboard, especially as against defendant's misleading use of the 
same word. The bill prays for the protection of complainant's alleged 
exclusive right. 

The question presented is, is the case thus stated one which entitles 
complainant to a remedy by injunction and accounting against the 
défendants? There are numerous cases in the reports upon the sub- 
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ject of unfair compétition in trade. From the gênerai principle run- 
ning through them ail it may be said that when one bas establisbed a 
trade or business in which lie bas used a paxticular device, symbol, or 
name so tbat it bas become known in trade as a désignation of such 
person's goods, equity will protect him in the use thereof. Such per- 
son bas a rigbt to complain when another adopta this symbol or man- 
ner of marking bis goods so as to mislead the public into purchasing 
the same as and for the goods of complainant. Plaintiff comes into a 
court of eçinity in such cases for the protection of his property.rights. 
The private action is given, not for the benefit of the public, although 
that may be its incidental effect, but because of the invasion by de- 
fendant of that which is the exclusive propertv of complainant. In 
Canal Co. v. Clark, 13 Wall. 322, 20 L. Ed. 583, the court said: 

"It Is Invariably held that the essence of the wrong conslsts in the sale of 
the goods of one manufacturer or vendor as those of another." 

Mr. Justice Field, in Goodyear India-Eubber Glove Mfg. Co. v. 
Goodyear Eubber Co., 128 U. S. 604, 9 Sup. Ct. 168, 32 L. Ed. 537, 
said: 

"The case at bar cannot be sustalned as one to restrain unfair trade. Relief 
in such casés is granted only where the défendant, by his marks, signs, labels, 
or in other ways, represents to the public that the goods sold by hlm are those 
manufactured or produced by the plaintiff, thus palming off his goods for those 
of a différent manufacturer, to the Injury of the plaintiff." 

See, aiso, McLean v. Fleming, 96 U, S. 251, 24 L. Ed. 828, and Chem- 
ical Co. v. Meyer, 139 U. 8. 544, 11 Sup. Ct. 627, 35 L. Ed. 249. In the 
latter case it was said:. 

"The theory of a trade-mark proper being, then, untenable, this case ré- 
solves itself into the question whether the défendants hâve, by means of 
simulating the name of plaintiff 's préparation, putting up their own medicine 
In bottles or packages bearlng a close resemblanee to those of plaintiff, or by 
the use of misleading labels or colors, endeavored to palm off their goods as 
those of plaintiff." 

The doctrine is well stated in Leather Cloth Co. v. American Leather 
Cloth Co., 11 H. L. Cas. 523. Lord Cranworth said : 

"The right which a manufacturer has in his trade-mark is the exclusive 
rlght to use it for the purpose of indlcating where or by whom or at what 
manufactory the article to which it is afflxed was manufactured. The gist 
of the complaint in ail of thèse cases is that the défendant, by placing the 
complainant's trade-mark on goods not manufactured by the plaintiff, has in- 
duced persons to purchase them, relying on the trade-mark as provlng them 
to be of plaintiffl's manufacture." 

Applylng this doctrine to the allégations of complainant's bill, we 
do not find it anywhere averred that the défendant, by means of its 
Imitation of complainant's trade-mark, is palming off its goods on the 
public as and for the goods of complainant, The bill is not predicated 
upon that theory. It undertakes to make a case, not because the 
défendant is selling its goods as and for the goods of complainant, but 
because it is the manufacturer of a genuine aluminum board, and the 
défendant is deceiving the public by selling to it a board not made 
of aluminum, although falsely branded as such, being in fact a board 
made of zinc material; that is to say, the theory of the case seems 
to be that complainant, manufacturing a genuine aluminum board, has 
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a rîght to enjoin otliers from branding any board "Aluminum" not so 
in fact, although there is no attempt on the part of such wrongdoer to 
impose upon the public the belief that the goods thus manufactured 
are the goods of complainant. We are not referred to any case going 
to the length required to support such a bill. It loses sight of the 
thoroughly established principle that the private right of action in 
such cases is not based upon fraud or imposition upon the public, but 
is maintained solely for the protection of the property rights of com- 
plainant. It is true that in thèse cases it is an important factor that 
the public are deceived, but it is only where this déception induces 
the public to buy the goods as those of complainant that a private 
right of action anses. In the case of Leather Cloth Co. v. American 
Leather Cloth Co., 4 De Gex, J. & S. 137, 11 H. L. Cas. 523, Lord 
Chancellor Westbury said: 

"Imposition on tlie public, occasioned by one man selling his goods as the 
goods of another, eannot be grotind of private action or suit." 

To the same effect is the case of Weener v. Brayton, 152 Mass. 101, 
25 N. E. 46, 8 L. E. A. 640, where the court said: 

"The jurlsdiction of a court of equity to restrain vprongful use of such trade- 
marks by persons not entitled thereto is founded, not upon the imposition upon 
the public, but on the wrongful invasion of the right of property therein whicli 
bas been acquired by others. A remedy Is offered only to the owner of the 
right of property in such trade-marlis on account of the injury which is thus 
done to him. The wrong done to hlm consists in misrepresenting the vendable 
articles sold as being those of the true owner of the trade-marlj, and thus to 
a greater or less estent depriving him of the beneflt of the réputation he bas 
glven to the articles made or dealt in by him." 

It is doubtless morally wrong and împroper to impose upon the 
public by the sale of spurious goods, but this does not give rise to a 
private right of action unless the property rights of the plaintiff are 
thereby invaded. There are many vsrongs which can only be righted 
through public prosecution, and for which the législature, and not 
the courts, must provide a remedy. Courts of equity, in granting 
relief by injunction, are concerned with the property rights of com- 
plainant. The true ruie was stated by Lord Chancellor Westbury 
in Leather Cloth Co. v. American Leather Cloth Co., above quoted, in 
which the Lord Chancellor says: 

"It Is, Indeed, true that, unless the mark used by the défendant be applied 
by him to the same kind of goods as the goods of the plaintiff, and be in itself 
such that It might be and is mistaken in the market for the trade-mark of the 
plaintiff, the court will not Interfère, beeause there Is no invasion of the 
plaintiff's right; and thus the mistake of buyers in the market under which 
they in fact take defendant's goods as the goods of the plaintiff— that is to 
say, imposition on the public— becomes the test of the property in the trade- 
mark having been invaded and injured, and not the ground on which the 
court rests its jurlsdiction. * ♦ • The true principle, therefore, would 
seem to be that the Jurisdlction of the court In the protection given trade-marks 
rests upon property. and that the court Interfères by Injunction, beeause that 
is the only mode by which property of this description can be effectually pro- 
tected. The same things are necessary to constltute a title to relief in equity 
In the case of the infringement of a right to a trade-mark as In the case of the 
violation of any other right of property." 

If the doctrine contended for by complainant in this case was to 
be carried to its legitimate results, we should, as suggested by Mr. 
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Justice Bradley in the case of New York & E. Cément Co. v. Ooplay 
Cernent Co. (C. C.) 44 Fed. 277, ppen a Pandora's box of litigation. A 
pejrson who undertook to manumcture a genuine article could sup- 
press the business of ail untrutlifiil dealers, although tliey were in no 
wïse undertaking to pirate Ws trade. Says Mr. Justice Bradley: 

"The princlple for which counsel for complainant contends would enable 
any erockery merchant of Dresden or elsewhere interested In the particular 
trade to sue a dealer of New York or Philadelphla who should sell an article 
as Dresden china, when It Is not Dresden china. • • • A dry-goods mer- 
chant selling an article of llpen as Irish llnen could he sued by ail the haber- 
dashers of Ireland and ail the llnen dealers of the tTnlted States." 

Take the métal which is the subject-matter of the controversy in 
this case, Many articles are now being put upon the market under 
the name of aluminum, because of the attractive qualities of that 
métal, which are not made of pure aluminum, yet they answer the 
purpose for which they are made and are useful. Can it be that the 
courts hâve the power to suppress such trade at the instance of others 
starting in the same business who use only pure aluminum? Thére 
-"s a wide-spread suspicion that many articles sold as being manufac- 
tured of wool are not entirely made of that material. Can it be that a 
dealer who should make such articles only of pure wool could invoke 
the équitable jurisdiction of the courts to suppress the trade and busi- 
ness of ail persons whose goods may deceive the public? We flnd no 
such authority in the books, and are clear in the opinion that, if the 
doctrine is to be thus extended, and ail persons compelled to deal 
solely in goods which are exactly what they are represented to be, the 
remedy must come from the législature, and not from the courts. A 
class of cases is cited and much relied upon wherein geographical 
names bave been sustained as tradenames in cases of unfair compéti- 
tion in trade, although not technically trade-marks. Thèse cases 
seem to establish the doctrine that geographical names, such as "Min- 
neapolis," applied to flour, may be adopted as a trade-name, so that 
one who undertakes to pirate the trade of another who has established 
among purchasers this désignation of his goods will be entitled to 
an injunction against one who seeks to avail himself of the réputation 
thus acquired by imposing upon the public his goods as the goods of 
complainant. An examination of thèse cases shows that they are 
based upon thé doctrine which we hâve already shown to be the basis 
of équitable interférence. See Pillsbury-Washburn Flour-Mills Co. 
V. Eagle, 30 0. C. A. 386, 86 Fed. 608, and cases therein cited. The 
doctrine is well stated in the syllabus of the case of Gage-Downs Oo. 
V. Peatherbone Corset Co. (C. C.) 83 Fed. 213: 

"One making corset walsts at Chicago, and selling them as 'Chicago Waists,' 
so that this désignation has come to dénote among purchasers the goods made 
by hlm, Is entitled to an injunction against another who makes similar waists 
in a différent state and clty, and sells them as 'Chicago Waists,' with the 
manifest Intent of availing himself of the réputation acquired by the other's 
goods." 

As was sa,id by Judge Severens in that case (page 214) : 

."The circumstances vary greatly, but the underlylng prlnclple which Is 
effective In the solution of such cases is that a party may not adopt a mark 
or symbol which has been employed by another manufacturer, and by long use 
and employment on the part of that other has come to be recognized by the 
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public as denoting the origin of the manufacture, and thus Impose upon the 
public by inducing them to believe that the goods whlch thls new party thus 
ofCers are the goods of the original party. In other words, it is a fundamental 
prlnciple that a man cannot make use of a réputation whlch another manufac- 
turer bas acquired in a trade-mark or trade-name, and, by inducing the public 
to act upon a misapprehension as to the source of the origin, deprive the other 
party of the good wlll and réputation which he bas acquired, and to which 
he is entltled." 

Nor do we flnd anything in the allégations of the bill as to complain- 
ant's monopolj in the use of the métal aluminum for washboard pur- 
poses which would extend its rights. We are not referred to any 
case, nor can we think of any reason why one who has obtained a mo- 
nopoly in the material of which his goods are made should hâve any 
broader rights in protecting his trade-name than another who is en- 
gaged in compétition in the same Une of business. The intended adop- 
tion of the word "Aluminum" as a trade-mark prior to its use in the 
manufacture and sale of washboards fails to strengthen the case of 
complainants, as was said by Judge Coxe in George v. Smith (0. 0.) 
52 Fed. 830: 

"It Is the party who uses It flrst as a brand for his goods, and builds up a 
business nnder It, who Is entitled to protection, and not the one who flrst 
thought of using it on similar goods. but did not use It. The law deals with 
acts, not Intentions." 

See, also, Schneider v. Williams, ai N. J. Eq. 391, 14 Atl. 812, and 
Manufacturing Co. v. Beeshore, 8 G. G. A. 215, 59 Fed. 572. 

The allégations of complainant's bill in this case show that it did not 
establish its right to use the trade-name "Aluminum" until after 
the manufacture of boards by défendant. Upon the whole case we are 
of opinion that complainant's bill lacks the essential allégations necea- 
sary to make the case entitling it to the relief sought, and we are of 
opinion that the demurrer to the bill was properly sustained. This 
décision makes it unnecessary to pass upon the ruling on the motion 
for a preliminary injunction. If the bill was demurrable, it cannot 
authorize the granting of an injunction, and therefore the ruling of 
the court below was correct in that respect. The decree and order of 
the court will be affirmed. 



EXPANDED METAL CO. et al. v. BOARD OF EDUCATION OP CITY OF 

ST. LOUIS et al. 

No. 4,218. 

(Circuit Court, B. D. Missouri, E. D. June 30, 1900.) 

1. Patents— Construction of Claims. 

Where an article of manufacture, as described in the claim of a patent 
therefor, does not differ from the same article as previously known In the 
art, the only novelty belng In the process of manufacture as described 
în the spécification, such process is an essential élément of the invention, 
and the spécification must be read as a part of the claim. 

S. Same — Inprinqbment — Mbtallic Screenikg. 

The Golding patent. No. 297,382, for an improvement In slashed metallic 
screenlng, while for a product as an article of manufacture, is limited to 
the article described in the daim, when made by the process described In 
the spécification, and is not Infringed unless such process is employed. 
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InEquîty. Suit for infriDgement of a patent On final hearîng. 

Çarr & Carr and Mf^ûday, Evàrts & Adcock, for complainants. 
E. E. Kombauer, Bassienr & Eassiëur, and Geo. H. lùiight, for de- 
fendants. 

ADAMS, District Judge. Tiié claîm of the patent alleged to be in- 
fringed by tàe défendants in this case reads as foUows: "As an 
article of manufacture, metallic screening, f ormed of slasbed and 
stretched métal, substantially as bereinbef ore set forth." This claim, 
taken by itself, without référence to the description, is for an old 
and well-known thing, — "metallio screening." It, in terms, is for 
an article of manufacture, but the object of the invention, as stated 
in the spécification, is "to produce a slasbed métal screening." While 
it is statèd in the patent "that the process hereinbefore described 
of producing the article is reserved for a separate application for 
letters patent," it is nevertheless cîear that the method of producing 
the screening involved in the patent is descriptive of the thing or 
article patented. The patentée obviously so considered it. His 
claim covers no physical éléments separate from the process of pro- 
ducing the article. He says that what he claims as new is not 
metallic screening as such (for that, of course, is old), but metallio 
screening "formed * • * substantially as hereinbefore set 
forth"; that is, formed or made in a particular way. Taming now 
to the description referred to in the claim, it is found that the par- 
ticular article of manufacture claimed to be invented is made in the 
following way. The patentée says: 

"I take a blank pièce of Bheet métal of the requlred size and thlckness, and 
at intervais I slash or eut it as sliown In Fig. 1 [Fig. 1 of the patent shows that 
the sheet is slashed throughout its entlre dtaensions]; the slashes or cuts la 
each Une of euts belng opposite to the spates between the slashes or cuts 
of the adjolnlng Une. Thèse slashea or cuts are made of the requlred length 
to form proper-slzed meshes. After the metallic sheet Is eut or slashed as 
above described [that Is, after the métal is eut or slashed throughout Its dimen- 
sions as shown by Fig. 1, and not untîl then], It is stretched in a Une trans- 
versely to the length of the slashes or cuts, thus formlng the meshes as ^own 
in Fig. 2." 

From this it ia clear that the method of producing the screening 
consists of two successive acta or steps: (1) The cutting or slash- 
ing of the sheet throughout; and, (2) after it ia so eut, stretching the 
same out in a direction opposite to the lines of the cuts, aud thus 
by that act producing the article invented. This process of producing 
the article is, in my opinion, the sole description of the article found 
in the patent; and, if the défendants' manufacture is not made by 
that process (that is, flrst slashing a sheet throughout, and after- 
wards, as a sï^arate and distinct act, Ftretching it out to croate the 
desired article of manufacture), it canaot be held to be an infringe- 
ment of the complainants' manufacture. This is a peculiar patent, — 
in name, for a manufactured article; in fact, for an article mauufac- 
tured by a certain process, which is described. It is, therefore, in 
my opinion, brought within the doctrine of the case of Smitb v. Vul- 
canite Co., 93 U. S. 486, 23 L, Ed. 952. In that case the claim was 
as foUows: 
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"The plate of hard rubber or vulcanite, or Its équivalent, for holding artl- 
fielal teeth, or teeth and gums, substantlally as deserlbed." 

The court, in treatiag of this daim, says: 

"The invention, then, is a produet of manufacture made in a deflned man- 
ner. It Is not a produet alone, separated from the process by whlch it is 
ereated. The claim refers in terras to the antécédent description, without 
which It cannot be understood. The process detailed is thereby made as much 
a part of the invention as are the materials of which the prodnet is composed." 

Tlie court tlien, referring to the description of the patent, says: 

"If, then, the daim be read, as It should be, in connection wlth the preced- 
ing part of the spécification, and construed In the light of the explanation 
which that glves, the invention claimed and patented is a set of artlflclal 
teeth, as an article of new manufacture, consisting of * • *, secured in 
the manner described In the spécification. • • •" 

It appears from the opinion that the court, in determining the 
question of invention, refers to the antécédent description, found in 
the spécification, of the process by which the produet is obtained, and 
holds that such process is made as much a part of the invention as 
the materials of which the produet is composed. Applying the prin- 
ciples of that case to the case in hand, it must be ruled that the 
process by which the screening is formed is a constituent élément of 
the invention. The complainant introduces no substantial évidence 
showing that the défendants' fabric was made by the process of the 
patent. On the contrary, the défendants established by satisfac- 
tory proof that the process employed by them is entirely différent 
from that suggested by the patent. For the foregoing reasons, there 
is no infringement shown. This conclusion obviâtes the necessity 
of considering the question of anticipation, as involved in Long'a 
British provisional spécification of 1862, or other évidence of want 
of patentable novelty. The proof of extensive use does not aid com- 
plainants. The proof shows that the fabric used is not made by the 
process of the patent as hereinbefore stated, but by a différent process, 
— practically, that employed by the défendants. In other words, the 
process of the patent seems to hâve been abandoned by the complain- 
ants for another and différent one; and, inasmuch as the process is 
an essential élément of the claim, it cannot be held that the manu- 
factured produet of the patent has ever gone into such use as to be 
any évidence of utility of the invention. The bill must be dismissed. 



BRILL v. THIRD AVE. R. CO. 

(Circuit Court, S. D. New Yorlî. July 9, 1900.) 

Patents — Anticipation — Prior Patent. 

A patent for a meehanical combination is not anticipated by a drawing 
In a prier patent which incidentally shows a similar arrangement of parts, 
where such arrangement is not essential to the first invention, and was 
not designed, adapted, or used to perform the fonction which it performs 
in the second invention, and where the first patent contains no suggestion 
of the way in which the resuit sought is accomplished by the second In- 
ventor. 
103 F.-19 
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S; Same-^V'Xlïdity and iNPRiNGEttBKï— Supports roR Street- Car Bodies. 

The BrlU patent, No. 4T8,218, forîan improvement In car tnioks, âesigned 

to prevent the oscillation or "galloplng" movement of a street-car body 

incident to Its belng supported on a comparatlvely short wheel base, was 

BQt antlclpated, and shows pateijtable invention, as to the combinatlons 

1 /qovmed by clalms 1, 2, 9, 10, 11, 12, 14, and 27, but nbt as to that shown 

,,ln clalm 17. Also Tidcl Infringed as to sueh validclaims. 

InUquity. Suit for infringement of a patent, On final hearing. 

Thla bill In eqnlty is based upon the Infringement of çlalpis 1, 2, 9, 10, 11, 
12, 14, 17, and 27 of letters patent No. 478,218, appUed for June 26, 1891, and 
issued on July 5, 1892, to George Martin Brlll, for an Improvement in car 
trucks. ■ Mthough the patentée concelted the Idea of the Invention of clalms 
1 and 2 lu May, 1889, and made rongh sketches of It, he laid It aside, and 
did not take It up agaitt nntll November, 1890. He made drawlngs In Decem- 
ber, and completed the tnicks containlng the whole Invention in January, 1891. 
The date of the Invention may be consldered to hâve been December 8, 1889. 
Thèse èlÉBmë are as foUbws: "(1) In a motor truck, the combination, wlth a 
stationaicy frame supported upon the ruaning gear, sald frame havlng sections 
exten^iœ putwardly from.the axle, of a movable frame supported upon sald 
tnickj ppïral springs located between the movable and statlonary trames, and 
elllptlcal sÇrings located between the extended sections of the sald rlgid frame 
and the movable frame, sUbstantlally as descrlbed. (2) In a truck, a spring- 
supportlng frame supported upori the runnlng gear by saddles, and having sec- 
tions, ejçtendlng outwardly from the axles, a movable frame havlng like exten- 
sions, spiral springs located between tl»e saddles and movable frame, and 
elliptieal springs located between the spring-supportîng frame and the movable 
frame, substantially as described." "(9) In a truck, the combination of two 
f rames, one stationary and supported upon the runnlng gear, the other mov- 
able, anfl a plurallty of springs located between the stationary and movable 
frames, spnie of said séries belng adapted to be compressed by the downward 
movement of sald movable frame subséquent to the compression of other of 
the séries, substantially as described. (10) In a truck, the combination of two 
frames, olie stationary and supported upon the runnlng gear of the truck, the 
other àdai^ed tQ be moved. towards said stationary frame, springs located 
between the ends of both frames, and springs otherwise disposed between 
the two frames, the end springs belng adapted to be compressed subséquent 
to the couipression of the other springs, substantially as described. (11) 
In a truck, a stationary sprlng-supportlng frame having at its ends elliptieal 
springs rigidly secured thereto, in combina,tion with a movable frame sup- 
ported by springs other than sald elliptieal springs, sald movable frame belng 
provided wlth devices for engaging sald elliptieal springs, the elliptieal springs 
belng adapted to be brought into action subséquent to the springs supportlng 
the movàWe frame, substantially as described. (12) In a truck, a sprlng-sup- 
portlng stationary frame mounted on the runnlng gear of said truck, said 
frame beïRg çomposed of a plurallty of bars contiguously disposed, a saddle 
secured to the outer sections of said bars, an elliptieal spring, the lower sec- 
tion of which reats upon sald saddle, and a second saddle disposed over the 
flrst and the spring and secured to the flrst saddle, a movable frame, spring 
supported upon the stationary frame, and having devices for guiding the 
upper section of the elliptieal spring, substantially as described." "(14) A 
truck having runnlng gear and a frame, and spiral springs for supportlng the 
car body, supplemented by elliptieal springs adapted to co-act therewlth, the 
spirals being adapted to be compressed prier to the ellipticals, substantially 
as described." "(17) The upper chord having the depending cap, 45, wlth 
downwardly extending legs, 46, and elliptieal springs held on the slde beams, 
adapted to move in said cap substantially as described." "(27) In a truck, 
a stationary ' sprlng-supportlng frame mounted on the running gear of said 
truck, havlng outwardly extending sections and elliptieal springs secured to 
the stationary frame, and a movable frame, spring supported upon the said 
stationary frame, having a device for guiding the upper portion of the elliptieal 
springs, substantially as described." One hundred and eighty-one infringing 
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trucks were purchased ^y tlae défendant from the Bemis Car-Box Company 
of Springfield, Mass., which it is admitted "is defending the présent suit for 
the Third Avenue Kailroad Company." 

Francis Eawle, Frederick P. Fish, and Joseph L. Levy, for complain- 

ant. 
Arthur v. Briesen, for défendant. 

SHIPMAN, Circuit Judge (after stating the facts). After elec- 
tricity was substituted upon city railroads as a motive power to move 
cars formerly drawn by herses, the railroad corporations were sub- 
jected to great expense, and the passengers to severe inconvenience, 
in conséquence of the oscillation of the cars from end to end, or 
"galloping" motion as it was called. The horse cars were 16 feet 
long, and had a wheel base or distance between the two pairs of 
wheels of 6 to 7| feet. The new electric cars were from 18 to 22 feet 
long, but, in conséquence of the short radii of curves in city streets 
where cars turn from street to street, it was necessary to keep the 
wheel base about as short as before to enable the car to pass around 
the curves, and therefore the car body was longer than the truck, and 
overhung it. The resuit was that thèse overhanging and unsupported 
ends oscillated, pounded the rails, strained the trucks, and caused 
discomfort, and, on heavily laden open cars, danger to the passengers. 
The patentée says in his speciflcation : 

"The main object of my invention Is to enable a truck of comparatively 
short wheel base to be used, and to support a car body upon it, the ends of 
which overhang the trucl: for some distance. My invention is also Intended 
to overcome in a measure the end vibration or oscillation of the car body and 
movable portion of the truck to which the car is secured." 

In the patented structure a pair of rigid longitudinal side beams, 
which dérive their support from the axle boxes, extend lengthwise of 
the truck beyond the wheels at each end, and are called the "inde- 
pendent frame." At each side of each beam a spiral spring is inter- 
posed betwêen the beam and the spring plates upon which the car 
body rests, and to which it is rigidly secured. Thèse spring plates 
are secured to a rectangular frame called the "movable portion" of the 
truck. At each side of the car there are two spring plates and four 
spiral springs, two between each plate, and corresponding longitudinal 
beam or saddle, thus making a set of eight springs, called "axle-box 
springs." Thèse springs, supported as they are upon a space equal 
to the length of the wheel base, cannot flrmly support a car body of 
the length of the ordinary trolley car, and a multiplication of spiral 
springs between the wheels and the end of the car was also inadé- 
quate. The gist of the invention consisted in combining with the 
frames of the truck and the spiral springs another class of springs, 
viz. elliptical springs, between the car body and the extensions of the 
independent frame. The elliptical springs are slower in their action 
than the spiral springs, and neutralize the longitudinal oscillation of 
the car body. Mr. Akarman, a practical trolley railroad superintend- 
ent, stated the resuit and the reason of it as follows: 

"From a practical observation my opinion is that the combination of an 
elliptic and spiral spring as applied in trucks of this type breaks the rhythm 
of motion, or Interrupts it. In trucks wlth ail spiral springs, or I should think. 
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îf it Were fiossible to construct, a truck havlng ail elliptic sprlngs, the rhythm 
of motion Is perfect; the sprlngs actlng In unlson. In the truck, as previously 
described, having the comblnation of eUlptic and spiral sprlngs, the rhythm 
Js broken, and the resuit Is that the galloping or rocking motion was done away 
■wlth." • 

TMs leading feature of the invention is described in claims 1 and 
2, wldch do not contain the limitations of the invention described in 
the next paragraph. A second and minor feature of the invention, 
described in claims 9, 10, 11, and 14, is such an arrangement of the 
elliptical springs with the car body that they "will not corne into 
play Tintil after the axle-box springs hâve begun to compress, and the 
action of , ithe spiral springs in lifting the car body is continued after 
the elliptical springs hâve ceased to act." The elliptical springs are 
not depr^Bsed until the car body, or one end of it, has become de- 
pressed by the vreight of the passengers, or some other cause, when 
this^lower motion interposes, and checka the continuation or increase 
of oscillation. A third and more subordinate feature of the invention 
is described in claims 12, 17, and 27, and consists in the construction 
by which the elliptical springa are engaged vp^ith the independent 
frame of the truck and car body. One feature of this construction is 
that, asj described by the complainant's experi:, the "upper member of 
the spring is not positively connected with the movable portion of the 
truck, but the latter is provided with a 'cap' or bearing pièce secured 
to the under side of the upper chord of the movable portion, said cap 
having downward extending projections or legs at each side of the up- 
per membèr of the elliptical spring, which confine the spring in proper 
position uhder the cap, while permitting of independent vertical move- 
ment of the bearing plate and spring, so that the former may, if neces- 
sary, rise clear of the spring." The invention, as a whole, attracted 
the immédiate attention of railway superintendents, was found to 
accomplish its object, and to be almost a complète remedy; and 
trucks having spiral springs next to the axle boxes and elliptical 
springs on the extensions of the truck frame hâve beeri universally 
adopted. 

Upon the question of the novelty of the invention described in 
claims 1, 2, 11, 12, and 14 the defendant's expert puts great stress upon 
letters patent No. 409,993, dated August 27, 1889, to Benjamin F. 
Manier. One object of Manier was to prevent oscillation, and to ac- 
complish it he employed an extended spring base, and mounted the 
body springs forward of the axles. He said that oscillation was 
noticeable in cars mounted on trucks wherein the body springs are on 
both sides of the axles, and near the center cf the truck, and that the 
mounting of the body springs forward of the axles he considered a spé- 
cial feature of his invention. The springs, or the kind of springs, 
which he was tô use, are no part of his invention. He says: 

"Preferably I èmploy spiral sprlngs, 6, as shown in Fig. 1, for supportlng 
caps, I; but, It desired, the; elliptic springs, H, could be. employed, as shown in 
Fig. 3, or otjjer forms of sprlngs may be used, as found convenient and désira- 
ble; the particulàr form of spring not formiilg part of présent invention." 

Manier's invention was entirely apart from that of Brill, and had no 
conception of its character. The only ground upon which the expert 
can place his theory is that in Fig. 3 the two différent forms of springs, 
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spiral and ellîptical,are sliown,aiid upon this drawing the entire super- 
structure of anticipation is built. Manier's invention was not de- 
signed, nor adapted, nor used for the performance of the function per- 
formed by Brill's device, nor was the way to accomplish Brill's 
resuit suggested by Manier's invention. Toplifl v. Topliff, 145 U. S. 
156, 12 Sup. et. 825, 36 L. Ed. 658. 

In regard to claims 9, 10, 11, and 14, the defendant's expert did not 
flnd in the prior art a combination which included the feature of the 
compression of the spiral springs prior to the action of the elliptical 
springs, or a provision for bringing those springs into action subsé- 
quent to the springs supporting the movable f rames; but, as claim 9 
refers to a plurality of springs, he flnds that claim to hâve been antici- 
pated by the patent to Horace G. Bird (No. 436,031) of September 9, 
1890, and also that the terms of claim 10 were anticipated by the 
patent to John Diehl (No. 396,272) of January 15, 1889. The Bird 
structure had one set of springs between the axle boxes and the inter- 
mediate frame, and another set between this frame and the car body, 
ail of thèse springs being spiral; and, as the différent sets were of 
différent strength, the patentée thougbt that by the inequality of 
their vibrations the oscillation of the car body would tend to neutral- 
ize that of the truck, and, as a resuit, excessive lengthwise rocking 
motion would be obviated. No substantial différence in the time of 
compression was intended, but there would be a différence in the 
amount of compression, which would be greater in the lighter springs. 
The Diehl patent is for springs for a vehicle, and consists of a bar, a 
single semielliptical lengthwise spring secured to the central portion of 
the bar, and two spiral springs of différent lengths, arranged to dé- 
pend from each end of the bar, whereby one of the spiral springs is 
always in contact with the semielliptical spring. Supplemental spiral 
springs are adapted to be brought into action after the main spiral 
springs hâve been excessively compressed. Neither of thèse patents 
relates to the invention of Brill, which was described in his spécifica- 
tion. The Diehl patent has no relation to the invention as described 
in claim 10, and neither does the Bird patent touch the invention as 
stated in claim 9, although each of those claims, if read literally, and 
not in aecordance with the invention as described in the spécification, 
is liable to the charge of being too broad. They should be construed 
in aecordance with the invention as described in the spécification, for 
the combination with the other named éléments of spiral springs and 
elliptical springs located between the frames as described. The 
defendant's expert referred also to the Brill patent, No. 357,811, and 
the Richard Vose patents for rubber center spiral springs or metallic 
spiral springs, Nos. 199,945, 347,281, and 350,174. Thè Brill patent 
is unimportant in this connection, and the Vose patents relate simply 
to spiral springs which act successively under compression. 

In regard to claims 17 and 27 the defendant's expert was unable to 
point to anything in the prior art which contained the particular con- 
struction or the éléments of those claims. The expert referred in his 
direct examination only to the Manier, Bird, Diehl, Brill, and Vose 
patents "as showing most clearly constructions which T [he] considered 
as the best anticipations of the alleged invention of the patent in suit, 
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and particularly ft^rtfeej^Wwt-matter of claims 1, 2, 9, 10, 11, 12, 14, 
1%, and 27." B[i? .attention was alterwards called by the défendant 
to 19 other patents, and p regard to wMch he testified. Four of tliem 
were issued after the date of the Brill application. The remaining 15 
hâve no bearing ppon thé question of anticipation, and were comment- 
ed upon probably to hâve an effect upon Ijhe question of invention. I 
do not think that any of them çalls for remark except the Edgar Peck- 
ham patent, Na 419,876, dated January 21, 1890. In this car tnick, 
between the end portions of the lower beams and the car sill, suitable 
springs were interposed,either spiral springs or a semielliptical spring, 
which was disppsed transverse to the car body and rests with each 
end secured to the top of the lower beam. The upper beams are sup- 
ported on spiral springs on the axle boxes. This construction, al- 
though it contains the name "semielliptical spring," has not the con- 
joint action of the patented combination, nor does it perform the func- 
tion of the Brill device. 

The contest in regard to infringement related to claims 9, 10, 11, 
and 14, the controversy being whether the elliptical springs in the 
defendant's trucks were so arranged with référence to the car body 
tliat the weight came upon them as sooa as it came upon the spiral, so 
that there was no compression of the spiyals before the weight began 
to coipe upon the ellipticals. The défendant offers testimony in sup- 
port of this theory, but, in view of the strength of the afiirmative 
testimony offered by the complainant upon the issue of infringement, 
it was inadéquate. A very intelligent carpenter, who helped to ship 
the trucks in question from Springfield to New York, testified that 
both classes of springs began to be compressed at the same time, and 
was undoubtedly honest in hia opinion; but the strength of the testi- 
mony is that when the trucks first came to New York, and the car 
bodies were put in place, the spiral springs carried the weight of the 
body, and the ellipticals were a re-enforcement to carry the passenger 
weight. It is noticeable that the managers of the Bemis Company, 
and those officiais who made the plans and constructed the trucks, and 
could hâve described and shown the plan of construction upon which 
their trucks were made, did not testify on this point. 

The only remaining question is that of patentable novelty. It has 
already apppared that the gist of the invention is described in claims 
1 and 2. The necessity for a remedy against the pounding of the car, 
the importance of the resuit, the adoption of the invention by ex- 
perienced railway superintendents, the number of previous attempta 
at a remedy, and the barrenness of their results, go far to show that 
the work of an inventive mind was required and was active in the in- 
vention^ The testimony of the defendant's expert himself , aa he goes 
through the history of the art, and thereby points oui what the pat- 
entee's combination did, as compared with previous efforts to do some- 
thing, shows that the patented improvejnent was patentable. The re- 
suit of the minor invention of claims 9, 10, 11, and 14 was important, 
though upon first inspection its marked importance does not appear, 
but it perfected the gênerai invention of the first two claims. The 
combination shown in claims 12 and 27 was patentable. The simple 
combination in claim 17 of the upper chord with its depending cap 
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and downwardly extended legs and elliptical springs dœs not appear 
to me to hâve been patentable. 

Let there be a decree, with costs, for an injunction against the 
infringement of daims 1, 2, 9, 10, 11, 12, 14, and 27, and for an ac- 
counting if it is asked for. 



FALK MFG. CO. v. MISSOURI R. CO. et al. 

(Circuit Court of Appeals, Biglitli Circuit. July 2, 1900.) 

No. 1,298. 

1. Patents— Invention — Impbovembnts in Rail Joints. 

The Hoffman & Falii patent, No. 545,040, for an improvement in rail 
joints and methods of forming the same, is for a proeess, rather than a 
product, the essential steps of which as described and claimed consist in 
"cleaning or brightening the rail ends to be jolned; forming or adjusting 
a mold upon said rail ends and over the joint, so as to surround the webs 
and base flanges thereof; heating said mold and rail ends, and pourlng 
molten métal iuto said mold around and beneath the base flanges of both 
rails, and uniting said rail ends by fusion." HeU, that such patent dis- 
closes nothing not previously well Icnown in the art of cast-welding, and 
is void for want of patentable invention. It was also anticipated in the 
application of the proeess to the same and analogous purposes by numerous 
prier patents, the oldest of whlch were the Enghsh patent to Stephenson in 
1831, the American patents of 1847 and 1849 to Martin and Fisher, and 
the English patent of 1851 to Norrls; the latter covering a substantlally 
identlcal method of joining the rails of railways. 

2. Same — Application of Old Pkocess to New Use. 

The fact that the modem invention of electric street railroads has ren- 
dered the proeess of greater utility as applied to the tracks of such roads, 
and brought it into général use, cannot give validity to the patent, since 
the proeess described and claimed is essentially old, and is applied with- 
out varying the opération to any appréciable estent. 
8. Same— Utility op Patentée Process. 

The great utility of a patented article, process, or improvement can only 
be considered, and allowed to turn the scale upon the question whether 
the inventive faculty has been exercised, when that question is balanced 
with doubt. 

Appeal from the Circuit Cîourt of the United States for the Eastern 
District of Missouri. 
For former opinion, see 91 Fed. 155. 

Frédéric H. Betts (Samuel K. Betts, on the brief), for appellant. 
L. L. Bond and F. W. Lehmann (A. H. Adam s, 0. E. Pickard, and 
J. L. Jackson, on the brief), for appellees. 

Before CALDWELL and THAYER, Circuit Judges, and ROGEKS, 
District Judge. 

THAYER, Circuit Judge. This action was brought by the Falk 
Manufacturing Company, the appellant, to restrain the infringement 
of United States letters patent No. 545,040, dated August 20, 1895, and 
issued to Albert Hoffman and Herman W. Falk under an application 
which vFas flled on March 18, 1895. The défenses principally relied 
upon by the défendants below, who are the appellees hère, are want 
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of fgrtf nta|:fîe nçiveîty, and anticimtiflii by the prior art. In tlie speci- 
âcatioin tÈé paténteea recite tliat they "liave invented a, certain new 
and useful improvement in rail joints and methods of forming the 
same"j ihàt the "invention relates to new and useful improvements in 
rail joints and methods of forming the same"; and that the object of 
the invention "is to provide a suitable rail joint by meàns of which the 
rail ends may be securely united together so as to effectually prevent 
any vertical, latéral, or longitudinal movement of the rail ends after 
they hâve been joined, and at the same time to unité the body of métal 
which surrounds the rail ends securely to thé surfaces of said rail ends 
by the fusion of the métal." Then follows a description of the method 
or process of forming the improved rail joint, which, according to the 
directions given in the spécification; is substantially as follows: The 
ends of the two rails to be joined are firet cleaned or brightened 
80 as to remove any oxide or foreign matter which adhères there- 
to. A mold made in two sections or halves so as to embrace the 
webs and bottoms of the rail ends and form a chamber around the 
same for some distance on both sides of the point of junction is then 
clamped to the rails. Before being clamped to the rails, the mold is 
heated to a comparatively high degree, so as to communicate a part 
of its heat to the rail ends around which it is clamped. Through an 
aperture in the mold on one side thereof molten métal is poured into 
the chamber surrounding the webs and bottoms of the rail ends until 
it is flUed. The molten métal is then allowed to set or harden, in the 
course of which process it fuses with the surface of the webs and bot- 
toms of the rail ends, thereby uniting the raUs flrmly. The patentées 
suggest that when sufficient heat is not communicated to the rail 
ends by the heated mold, the required degree of heat may be obtained 
by continuing to pour the molten métal into the mold after the cham- 
ber surrounding the rail ends is filled, and allowing the molten métal 
to overflow through ahother aperture or hole in the opposite side of 
the mold until the requisite température is obtained. They further 
recommehd the application of any suitable flux to the rail ends to 
obtain the desired fusion of the molten métal to the surface of the 
rail ends without the necessity of heating the same too highly and 
to that end they suggest that a thin sheet of fusible métal may be 
placed agaihst the rail ends, which will melt when the chamber is 
filled with molten métal, and form a flux. They further direct the 
coating of the interior surface of the mold with a mixture of graphite 
and oil to prevent the molten métal f rom attachlng itself to the mold. 
They further déclare that "by our improved form of joint the rail 
ends are held together so as to be effectually prevented from spring- 
ing or moying laterally or vertically, while by the fusion of the 
cast-metal body to the abutting rail ends said ends are held together, 
and ail tendency of the rails to pull apart when contraction of the 
rails takes place will be effectually counteracted. Furthermore, by 
the fusion of the cast-metal body to the surfaces of the rail ends, the 
rails are electrically TDpïided,' thereby dispensing with the necessity 
of separately bonding the rails when our improvement is applied 
to the tracks of electric railwàys." They also say, in substance, 
that by the improvement in questiop thé rails are held in unyielding 



FAI.K MFG. CO. V. MISSOURI R. CO. 297 

contact with each other, so that longitudinal movement of the rails 
is impossible, and the track is rendered smooth and even, and the 
liability of the rails to "wear away at the joint in the track is effectu- 
ally obviated. 

The daims of the patent are five in number, and the first of thèse 
is as follows: 

"We claim as new: • • • (1) An improved method of fonning rail 
joints, conslsting in cleaning the rail ends to be Joined, forming or adjusting 
a mold upon said rail ends and over the joint, so as to surround the webs and 
base flanges thereof, heating said mold and rail ends, and pouring molten 
métal into said mold around and beneath the base flanges of both rails, and 
uniting said métal directly to the surface of said rail ends by fusion." 

The remaining four claims of the patent are a substantial répétition 
of the first, the object of ail the claims being to cover beyond perad- 
venture, by means of some slight changes in the phraseology of the 
respective claims, the process of making a rail joint, which is above 
described. It is apparent, therefore, from an inspection of the spéci- 
fication and claims, that the patent in suit is for a spécial method 
of joining rail ends by casting métal around the abutting ends or 
joints. In other words, the patent covera a process, rather than a 
product, and the essential steps of that process, as described and 
claimed, consist — ^First, in cleaning or brightening the rail ends to 
be joined; second, in forming or adjusting a mold to the rail ends 
so as to embrace and form a chamber around the webs and base 
flanges of the same; third, in pouring molten métal into said cham- 
ber until it is full, and allowing the mold to remain in position 
until the molten métal sets or hardens. Three of the claims, namely, 
the first, third, and fifth, also mention the heating of said mold and 
rail ends as one of the steps in the process. The défendants insist 
that this method of making a joint or splicing the rails is not new; 
that the yarious steps of the process as detailed in the patent are each 
old in the foundrymen's art; and that the method of fusing cast iron 
to Steel or wrought iron, thereby firmly uniting the two metals, which 
the patentées describe, had been described in earlier patents, and 
was well known to foundrymen. How far thèse claims are justified 
will be best disclosed by referring to several patents which are chiefly 
relied upon to show the state of the art and to sustain the défendants' 
contention. 

In the year 1831 an English patent (No. 6,111) was granted to 
George Stjephenson, the inventer of railroads, for an improved mode 
of making wheels for railway carriages. The process of making 
wheels which Stephenson describes in his patent is substantially as 
follows: The form of a wheel of the required size is first molded in 
sand in the usual manner. Hollow tubes of thin wrought iron to 
form the spokes of the wheel are then laid in the mold, radiating from 
the central cavity or hub, the ends thereof having first been treated 
with a solution of bofax to serve as a flux. The outer ends of the 
spokes are made flaring or trumpet shaped. Melted cast iron is then 
poured into the central cavity of the mold to form the hub of the 
wheel and into the outer or circular cavity to form the felly, and the 
molten métal is allowed to set or harden. The felly is afterwards 
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8urrouHde§ wijJi a strong 'Vifi^ug^t-iron tire, which is applied while 
hot, so that vit infty shrink whilè (^ling. Tlie patentiee says, in sub- 
stance, that Tylien the molten iron is thus turned into the mold to 
form tbe hub and felly it flows around tbe ends of the thin wrought- 
iron spokes, an^ into the out^r ^nds of the spokes for a short distance, 
and, in conséquence of the previous application of borax to the ends 
of the spokes, the borax, acting as a flux, "causes the same to unité 
and adhéré vèry firmly to tlué wrought iron," andhence makes a 
vevy strong wheel. In another part of his spécification Stephenson 
says that the wrought-iron tubes forming the spokes are prepaxed 
for the njolten! cast iron which forms the hub and felly "by carefully 
cleaning the end^ inside and outslde from ail dirt and loose scales, 
and then applying a thin glazing of borax to those ends." In another 
part of his spécification he saysrthat the mèlted cast iron will beat 
the thin wrougbt iron of whict the spokes are formed to such a de- 
gree "as by the fluxing action of the borax -will cause a very flrm 
union to take place between the ends of the wrought-iron tubes which 
form the arms of the wbeel and the cast-iron which forms the cen- 
tral nave and the circular rim thereof." After a capeful examination 
of the spécification of this patent it is obvions, we think, that Steph- 
enson contemplated that ai flrm union by fusion would take place 
between tbç wrought iron and cast iron at thç point where the sev- 
eral ends ofi the wrought-iron, spokes came in contact with the molten 
cast iron which was intendedtd form the hub and felly of the wheel. 
In the year 1851 an English patent (No. 13,500) was granted to R 
S. Norris, which clearlyi foreshadowed the process now employed by 
the appellant for splicing steel rails, even if it is not the identical 
process. This patent, in the language of the inventor, "relates, firstly, 
toamethod of joining together, fastening, or supporting the bars of 
railways, yarious parts of iron bridges, locks, and other érections, and 
consists in effecting such object by casting molten iron, or other suit- 
able métal, upon or about the said rails or other parts intended to be 
joined, fastigned, or supported." The drawings attached to the pat- 
fiot disclose a chUl mold of métal made in two halves, and so con- 
stracted as to embrace and form a chamber around the webs and base 
flï^nges of the rail ends that are to be united. Through an orifice into 
this chamber ipolten iron is ponred and allowed to set, thereby form- 
ing a chair upon the rails "fitting thereon [as the spécification dé- 
clares] exactly, at eveiy point." In one part of the spécification the 
patentée Sjays,; "I pour mojten iron or other suitable métal into the 
surrounding space [to wit, the chamber formed by the mold], and 
thus eflect a perfect union of the two." He fnrthermore says, in sub- 
sljanoe, that in cases where it is deemed necessary to provide for ex- 
pansion and, contraction çf the parts to which Ûie molten métal is 
Applied, h€f .interposes a pièce of canvas, icoated with loam and lime, 
hetween the molten métal and those parts ta be united with which it 
would olji^wisp come in contact. In view of this statement it is 
n^ssary tç |jnf ier that:| but for the interposition of the strip of canvas 
coated with. loam fg,nd lime, the molten métal would form a chemical 
union with tiie parts to, he united, and that in njost cases where the 
process was çmployed such a union was in fact contemplated by the 
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patentée. Norris claims, among other things, as his invention, the 
"joiaing, fixing, or supporting the bars or other metallic portions of 
railways, bridges, locks, and other metallic érections by pouring 
molten iron or other suitable métal onto or about such parts." 

As early as October 16, 1847, United States letters patent No. 
5,331 were issued to William Martin, Jr., and Mark Fisher for what 
was claimed by them to be an "improvement in the manner of uniting 
or welding cast steel and steel of other kinds or wrought iron with 
cast iron." In their spécification thèse inventors say, in substance, 
that attempts had been made to unité steel and wrought iron with 
cast iron by casting the latter while in a molten state upon the steel 
or wrought-iron surface with which it was to unité; that the process 
then in use was to brighten the face of the steel or wrought iron, and 
coat it with borax or some other analogous flux, and then lay it in the 
mold, and pour the molten métal thereon; that the resuit of such 
process had not been satisfactory, but, without changing the old pro- 
cess in any other respect, they proposed to overcome such difiQculties 
as had been encountered by simply allowing the molten métal to flow 
laterally along the brightened steel or wrought-iron surface instead 
of falling thereon vertically. The alleged invention of Martin and 
Fisher appears to hâve consisted in a new method of pouring the 
molten métal into the mold, and it is noticeable that they claimed at 
that early date to be able to produce a perfect union between steel 
and wrought iron and molten cast iron by simply changing the direc- 
tion in which the latter flowed into the mold. Thèse same inventors 
— Martin and Fisher — took ont another patent in the year 1849, being 
letters patent No. 6,054, in which they pointed ont the advantages 
of heating the steel or wrought iron to which cast iron is to be welded 
or united before allowing the molten cast métal to flow laterally 
along the surface to which the cast iron is to be fittached. For the 
purpose of raising the steel or wrought-iron plate to the requisite 
température, they filled a cavity in the sand mold with molten iron, 
placing the plate over the cavity, and when it was sufflciently heated 
allowed molten cast iron to flow across the upper surface of the plate 
that had flrst been brightened and coated with a flux. 

In an English patent granted to Eobert Richardson in the year 
1854 a method of uniting the ends of gas and water pipe is fully 
described, which consisted in encircling the ends of the pipe to be 
joined with a mold and pouring molten cast iron into the chamber 
formed by the mold, thereby firmly uniting the two pièces of pipe. 
The patentée, while describing his process of forming a joint by means 
of molten métal poured around the ends of the pipe, says: "To effect 
or facilitate an effectuai union of the melted métal with the iron of 
the pipes, the iron may hâve borax, tin, or zinc applied to it, or it 
may be cleaned with a file or an acid at those parts at which the 
union may be desired." In view of this statement it is évident that 
Richardson contemplated that the molten cast métal would become 
fused to the iron of the pipes if the latter was either treated with 
borax or other suitable fiux, or if the pipes were thoroughiy cleaned 
or brightened where they came in contact with the molten métal. 
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.As furfher illastr^tinig the state of the art prior to thé alleged in- 
Tpntion of Hoflman anà l'alk we onïy deem it necessary to refer spe- 
cially to two other patents, namely, United States letters patent Ko. 
27,227, issued to James Lippincott on,February 21, 1860, and United 
States letters patent No. 160,816, issued to John Donovan on March 
16, 1875. The first of thèse patents relates to the manufacture of 
axes, and describes a method of manufacture by which a pièce of cast 
Steel that is to form the cutting edgeof the ax is placed at the bottom 
of a sand mold made in the shape of an ax, and a head is cast onto 
the same by filling the mold with molten "hot blast soft iron." The 
other patent relates to the manufacture of anvils, and describes a 
process whereby a steel plate that is to become the face of the anvil 
is placed in the bottonj of a sand mold made in the shape of an anvil, 
and molten cast-iron is then poured into the same, which attaches 
itself flrmly to the steel plate, and forma the mass or body of the anvil. 
Thèse patentées showed that molten cast iron could be united to steel 
by fusion, and that the union of the two metals would be facilitated 
by first cleaning and heating the steel, and, like most of the other 
inventors, they recommended the use of borax "to assist the welding 
process." 

Several other patents were offered in évidence by the défendants to 
show the state of the art and sustain their contention, but from the 
foregoing review of prior inventions and publications it is évident, we 
think, that when the patent in suit was issued it was well known to 
those who were skilled in the art, to which the patent appertains that 
molten cast iron could be made to fuse or unité more or less perfectly 
with solid steel or wrought,iron by bringing the molten and the solid 
metals in contact; that, in order to produce such a fusion or union, the 
surface of the solid métal where fusion was desired must be made 
clean or bright,; so as to lay bare its "sensitivç skin"; and that the 
union of the mutais would be facilitated and rendered more perf ect by 
heating the solid métal to a considérable degree, and applying there- 
to a suitiable flux before thç molten métal was allowed to come in 
contact with it. The pr|or art not only disclosed thèse facts, but it 
showed that railroad rê^ils had been united by pouring molten iron 
around the webs and base flange^ thereof by the use of a mold made 
in two sections more than 40 years hefore the patent in suit was is- 
sued. We are unable, therefore, to discover in what respect Hoff- 
man and falk, by their alleged inyention, gave any additional infor- 
mation conceming the means by which molten cast iron could be 
made to fuse and unité with steel, or in what respect they made a 
distinct advance in the art of cast welding, to which their patent 
clearly relates. The process that they describe of uniting the ends of 
rails by pouring molten iron around the same cannot be differentiated 
from the process that had been (Jescribed previously by Norris, unless 
it be assumed that Norris did not intend that the molten métal 
should bécpme fnsed to tfce ends of the rails under any circumstances ; 
and that^a^sumption, as we hâve already remarked, is not warranted 
by the îforris spécification, because he points out means by which 
such a fusion may be avoided when a union by fusion is not desdred. 
The process described by Norris, like that described by Hoffman and 
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Falk, was designed to be performed in the open air, with tlie aid of 
a portable furnace, after the rails had been laid in place, and by tlie 
use of a mold made in two sections so as to form a chamber around 
the abutting ends of the rails. Moreover, we are not able to attach 
any importance to the fact that Norris did not suggest the cleaning of 
the rail ends as one of the steps in his process, since the cleaning pro- 
cess had been suggested by Stephenson. It was doubtless well known 
at that time to aU foundrymen that, in order to efifect that "perfect 
union" of molten cast iron with steel or wrought iron which Norris 
nientions, it was necessary that the steel or wrought iron should flrst 
be thoroughly cleaned of oxide or other foreign substances wMch 
adhered to it. But, even if we were willing to concède that the 
patent in suit describes a process of welding rail ends together by 
means of molten métal which ia différent from that suggested by 
Norris, in that the latter neither advised the cleaning nor the heat- 
ing of the rail ends before the molten métal was poured into the mold, 
still the fact remains that long prior to the alleged invention by Hoff- 
man and Falk other patentées had explained the necessity of cleaning 
and the utility of heating the surface where the union by fusion was 
to take place. It cannot be said, therefore, that they suggested a 
new step in the art of cast welding, or that by a change in the old 
methods of manipulation they succeeded in producing a resuit that 
was substantially new. The Lippincott patent of February 21, 1860, 
to which référence bas already been made, fairly describes, as we 
think, every step in the process of fusing molten iron to steel which 
the patent in suit describes, including the use of a métal mold and the 
cleaning and heating of the steel which is to form the blade of an ax, 
before it is brought in contact with the molten iron which forms the 
head. But, if this were not the case, and if it did appear that the 
patentées had in fact blended varions known steps in the art of cast 
welding that had not before been combined in a single process, we 
should nevertheless feel constrained to hold that in so doing they had 
displayed nothing more than ordinary mechanical skill; for if it be 
assumed that when Hoffman and Falk addressed themselves to the 
task of splicing rails their main object was to unité the molten métal 
flrmly to the webs and base flanges by fusion, then it would be natural 
to expect that in accomplishing that object they would resort to ail 
of those expédients disclosed by the prior art, such as cleaning and 
heating the rails, and applying a suitable flux, which expérience had 
shown were useful in producing a firm union of the metals by fusion. 
Counsel for the appellant hâve urged at some length and with ap- 
parent confidence that the process of splicing rails described by the 
patent in suit bas proven to be of such great utility, especially in its 
application to the rails of street railroads operated by electricity, that 
it should be upheld even if it does appear, when viewed in the light 
of the prior art, that it suggests nothing new in the process of cast 
welding. They further urge that, although the patent describes an 
old method of welding, yet as it is applied in a new relation, or, in 
other words, to a use that is not analogous to any former use to which 
it bas been applied, it should be upheld within the doctrine announced 
in Electric Co. v. La Eue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 
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m; Potts T. Créager, 155 U. S, 597, 15 Sup. Ct. 194, 39 L. Ed. 275; 
Ansonia Brass & Copper Oo. v. Electrical Supply Co., 144 U. S. 11, 
18; 12 Sup. et. 601, 36 L. Ed. 827; and some other kindred cases. 
We ate not able, howerer, to assent to eithèr of thèse propositions. 
Witïioùt disparaging thé utility of the process as applied to street 
railways, it may he said, we think, with entire accuracy, that it is 
bettèr adapted to joining the rails of street railroads than to joining 
the r^iiïs which are used on steaîn railroads, because rails of the 
formeç kirid are usually sunk deeply into the earth, and are held in 
positioû'Very flrmiy by the solid pavement of rock or cernent in which 
they are embedded, which also protects the rail somewhat from the 
effects of beat and cold. Whether the process in question can be 
nsefuUy applied to welding the rails of steam railroads bas not, as it 
seems, béen fully determined. But, be this as it may, since the 
method described and claimed la essentially old, a patent therefor 
ought not to be snstaihed merely because a new kind of rail is now 
in use on electric street railroads to which it can be successfully ap- 
plied Without varying the opération to any appréciable extent. The 
use of the process for the purpose of uniting the ends of two rails is 
analogous to the use made of it in the prior art for uniting the ends 
of twp water pipes, the steel face and body of an anvil, and the 
Steel blade and head of an ax. The use of the process for the latter 
purposes would, as we think, naturally suggest its use for uniting 
rail ends when it was deemed désirable to unité them. Moreover, the 
immédiate resuit of the opération is in each instance the same, namely, 
the union of two métal bodies, one molten and one solid, by fusion 
at the point of contact. We discover no sufflcient reasons, therefore, 
for holding that the use to which Hoffman and Falk applied the pro- 
cess in question was not analogous to the uses to which it had been 
applied in the prior art, and that the inventive faculty was exer- 
cised in suggesting the new use. Nor is the great utility of the pro- 
cess as applied to the construction of electrical street-railway tracks 
a suflcient reason for sustaining the validity of the patent. The 
utility of a machine, article of manufacture, process, or an improve- 
mënt thereof , i^ only allowed to tum the scale in favor of its patent- 
ability in those instances where the question whether the inventive 
faculty has beeh exercised is balanced with doubt and uncertamty. 
Duer v. Lock Go., 149 U. S. 216, 13 Sup. Gt. 850, 37 L. Ed. 707; Mc- 
aain V. Orimayer, 141 U. S. 419, 429, 12 Sup. Ct. 76, 35 L. Ed. 800; 
Magowan v. Packing Co., 141 U. S. 332, 343, 12 Sup. Ct. 71, 35 L. 
Ed. 781; Smith v. Vulcanite Co., 93 U. S. 486, 495, 496, 23 L. Ed. 
952. In slich cases the conceded utility of a i)atented machine or 
process, or an improvement thereof, may well be allowed to sustain 
the patent; but conceded utility cannot be permitted to hâve that 
effect in a case like the one in hand, where the process which is de- 
scribed and claimed as new is clearlyoïd. It résulta from what has 
been said that this court approves the action of the circuit court in 
dismissing the bill of complaint, and tlie decree below is therefore 
afiarmed. 
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GBBMAN-AMBRICAN FILTER CO. OF NEW YORK v. LOEW FILTEB 

CO. et al. 

(Circuit Court, N. D. Ohlo, B. D. June 30, 1900.) 

No. 6,029, 

1. Patents— CoNTRiBUTORY Infrinobmbnt. 

One who makes and offers for sale to the public an article adapted for 
use in a patented process, with tbe intent and purpose that it shall be 
so used, and which is so used by purchasers, Is liable as a contributory 
infrlnger. 

2. Same— ANTICIPATION— Measube op Phoop. 

One who allèges anticipation to defeat a patent must establish bis 
elaim by clear and cogent évidence. 
8, Same— Process op Filtering Béer. 

The Stockheim patent, No. 378,379, for a process of flltering béer, was- 
not anticipated by the King apparatus for straining béer in racking oSC, 
for which an application for a patent was made which did not recognize 
or describe the principle of keeping the béer durlng filtration under both 
forward and back pressure to prevent the escape of the gas, which is an 
essential feature of the Stockheim process. 

4 Same — Infringement. 

The manufacture and sale of a fllter differing in no essential par- 
ticular from that described in the Stockheim patent, and adapted for use 
and used in the process of such patent, Tielâ contributory infringement, 
against which a preliminary Injunction should be granted. 

In Equity, Suit for infringement of a patent. On motion for pre- 
liminary injunction. 

Wetmore & Jenner and Hoyt, Dustin & Kelley, for plaintiff. 
Francis C. McMilIin, for défendants. 

DAY, Circuit Judge. Tiiis case is before the court upon a motion 
for a preliminary injunction. The action seeks an injunction and ac- 
counting for alleged infringement of letters patent of the United 
States No. 378,379, granted Februai^ 21, 1888, to Uhlmann and oth- 
ers, as the assignées of one Stockheim, and conveyed to the plaintiff 
corporation, which is now the owner of the patent in question. An 
answer has been flled denying validity of the patent and infringement 
by the respondent. Numerous aflQdavits hâve been flled, and the case 
thoroughly and ably argued by counsel. The patent in controversy 
has been the eubject of much litigation, and was sustained by the 
circuit courts of the United States in Uhlmann v. Brewing Co. (O. C.) 
53 Fed. 485; Uhlmann v. Brewing Co. (C. C.) 41 Fed. 132; and Filter 
Oo. V. Erdrich (C. 0.) 98 Fed. 300. Judge Gresham, who delivered the 
opinion in the earliest case, makes this statement, which meets with 
substantial approval in the subséquent cases: 

"Lager béer, owing to fermentation, contains yeast germs, albumlnoida or 
gluten, and other impurities, which need to be removed without depriying 
the béer of its carbonic acid gas, also the product of fermentation, before 
the béer is marketable. Prlor to the use of the Stockheim process, the sub- 
ject of this suit, when béer had reached its proper âge it was conveyed from 
a storage cask to a cask at the bottom of which chips and shavings had been 
placed for the purpose of attracting and retaining the yeast paxtieles and 
other extraneous substances. The finer impurities were not, however, thus 
attracted and precipitated, and, in order to force them to the bottom of the 
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cask, Islnglass, made of flsh sounds, a glutlnous substance, which, Injected 
at the: top, dlssolved, ànd, spreading over the top surface ôf the béer, gradu- 
ally sank to the bottom, carrying wlth It stnaller impuritles not already at- 
tracted there by the chips and shavings. The, state of the art, the Invention, 
and Its advantages' aée thus deserlbed in the speelflCàtlons: 'The object ot 
thls Invention Is the flltratlon of béer whlch contains mechanlcal Impuritles, 
and also carbonic acld gas under pressure. In the flltratlon of such liquida 
it is important that the liquid— béer, for example— should be flltered continu- 
ousIyMn itfe passage f rom the store' cask to the keg into whlch It is drawn for 
sale, wlthout material loss of the gas contalned in the béer, and wlthout ma- 
terial foaming In the keg Into whlch the flltered béer Is delivered. The meth- 
ods in use prior to my Invention for clearing béer of the yeast which is pro- 
duced In it as a product of fermentation hâve génerally Involved the use of 
isinglass, by which the yeasty particles are coUected and preclpltated to the 
bottom of the tun or cask containing the béer. Isinglass Is, however, costly, 
and Involves a very large annual expendlture where any considérable amount 
of béer is; brewed, aiid much trouble in preparing for use as a "finlng," and 
it Is slow In Its opération. Nor are the results entlrely satisfactory, as ail 
ofthei /yeasty particles are not thereby removed, but some portion remains, 
and, yeast being a fungus grbwth, that whlch remains propagates more yeast, 
fermentation continues, and In conséquence tbe béer Is apt to become cloudy 
and spoiled. This resuit is especially noticèable In béer which Is bottled, and 
intended to be kept for some tlme, elther for export or domestic use. In 
mechanlcal flltratlon, variations In the supply of béer to the fllter, and in the 
speed wlth which the flltered béer is dlscharged into the keg, permit the 
carbonic acld gas generated to escape in considérable quantities while the 
beéi: is passing through the fllter, and, the béer having lost its carbonic acid 
gas, or a considérable quantlty of it, cornes out flat and Inslpid, and is dis- 
charged into the keg In a foamy condition, and soon becomes worthless; be- 
sides which, the escape of the gas In the fllter causes foaming therein, the 
foam coUects upon and clogs the pores of the ûltering substance, or the gas 
permeates the flltering substance, thereby affeetlng its eflaclency as a sepa- 
rator of mechanlcal impuritles, or both results ensue, and thus the opération 
of the fllter is materially retarded, the variations of supply and discharge 
are Increased, and In conséquence the flltering substance fails to collect much 
of the yeast. To; modify thèse results would require fréquent changing of 
the flltering substance, and thls would Involve, not only expense for flltering 
material, bût considérable loss of béer, and delays In flltering opération. Con- 
tinuoiis flltratlon, wlthout material variation In the speed with which the 
béer is dlscharged from the cask, is also important, because, If the speed of 
the dlëcharge Is materially dlminished, the accumulated air pressure wlll 
burst the cask, unless it Is closely watched; and, the cask being usually In a 
cellar, where neltber continuons sunlight , nor gaslight Is permitted, because 
elther would elevate the température of the cellar, such watchlng is Incon- 
vénient. For thèse reasons, among others, mechanlcal flltratlon has not, I 
believe, been génerally or successfully praetlced by béer brewers before my 
Inventlqn; Bymy improved method of flltering I dispense entlrely with the 
use of Isinglass or other flnlngs, and thus very great ecpnomy Is, secured. The 
béer Is ,tlibrougbIy clarifled; ail, or substaiitially ail, of the yeast particles 
bélng réiiioved. The opération of flltering Is rapid and continuons, wlthout 
material variation In speed, and wlthout the necessity of changing or cleans- 
ing the #ltering substances. The carbonic acld gas is substantially preserved 
in the béer, and the béer cornes out of the fllter retalning ail of its brilliancy 
and liveliness, ready to be dlscharged Into the keg at the racking-off bench 
wlthoBt àny danger of subséquent doudlness or other détérioration due to 
the flltratlon, and wlthout having had Ipiparted to It any undesirable taste.' " 

Haying described tïie drawings accompanying the spécifications, the 
patentée says: 

"In eaSe any air enters the fllter, eithër through the Connecting pipes or 
otherwlse, or if any gas escapes from the béer from changes or variations of 
pressure èither on the entrance or discharge side, or by reason ot partial 
clogglng ô'f thé fllter média, or from other cause, the air or gas, as the case 
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may be, at once ascends to the top of one or other of the gas traps, where, 
belng easily obserred, It Is, together -wlth the foam thereby caused, allowed 
to escape through the vent eoek, the flltration meanwhlle proceeding wlthout 
any Interruption or disturbance. In the drawlngs Fig. 1, the racking bench 
is shown as sltuated on the floor, or on a level above that of the store cask; 
and this Is the arrangement, I belleve. In most breweries. The resuit Is that 
the column of béer in the pipe, G, and hose, M, eonstitutes a back pressure, 
by which the fllter and the traps at the top thereof may be kept eompletely 
flUed with béer; but in some breweries the racking-ofC bench is on the same 
floor or level with the cask. In such a case a back pressure sufflcient to 
keep the gas traps filled with béer should be formed by elevating the hose, 
M, at a point between the fllter and the racking-ofC bench, a little above the 
top of the lantern, or by narrowlng the capacity of the hose. M, relatively to 
the capacity of the hose, k, and the air pressure at the cask. ,As there is 
always more or less circulation of béer in the lantern, and the lantern being 
of glass, the béer therein may be eonvenlently observed, and the quality of 
the béer passing through the fllter— that is, its freedom from Impurlties— 
may be known. Of course, if the gas trap is not of lantern construction, a 
sample of the flltered béer may from time to time be drawn offi for observa- 
tion by means of the vent cock, and the vent cock may from time to time 
be opened to allow the escape of any air, gas, or foam which may bave 
accumulated In the gas trap; but this Is less convenient than to make the 
trap of lantern construction. The Interior of the chambers of the fllter may 
also be so formed 'as to eonstitute traps for air, gas, or foam, the vent cocks 
belng placed at their highest points; but such an arrangement Is stlU less 
désirable." 

Having thas described the process and the apparatus in and by 
which it is conducted, what he claims as new is : 

"(1) The process of filtering béer, consisting in drawing the béer to be 
flltered from the cask under a pressure exeeeding atmospheric pressure, con- 
ductlng the same to and through a filtering apparatus in which that pressure 
is maintained during the filtering opération, kesping the filtering apparatus 
fuU of béer, collecting and carrying off any air entering the fllter along with 
the béer, and gas separating from the béer during the filtering opération, and 
discharglng the flltered béer from the fllter under pressure, substantlally as 
hereinbefore set forth. (2) The described process of filtering and keeping 
béer, which consists in forcing the béer under a pressure exeeeding atmos- 
pheric pressure from the store cask through a filtering apparatus, and thence 
to the keg, keeping sald apparatus full of béer during the opération, and 
collecting and carrying off from the béer during Its passage from the store 
cask to the keg air that may be mingled with the béer, and gas that may 
separate from the béer, substantlally as and for the purpose hereinbefore set 
forth. (3) The process of filtering béer, consisting In drawing the béer from 
the cask under a pressure exeeeding atmospheric pressure, forcing the béer 
under said pressure through a fllter, maintainlng that pressure in the fllter 
during the filtering opération, and creating and maintainlng a back pressure 
in the fllter, so as to keep the filter full of béer, substantlally as described. 
(4) The process of filtering béer, consisting In drawing the béer from the cask 
under a pressure exeeeding atmospheric pressure, forcing the béer under said 
pressure through a fllter, maintainlng that pressure in the fllter during the 
filtering opération, creating and maintainlng a back pressure in the fllter so 
as to keep the fllter full of béer, and collecting and carrying offi from the béer 
any gas separating from the béer on its way from the store cask to or through 
the filtering apparatus, substantlally as described." 

The improvement made by Stockheim was an important one in the 
brewing art, aa is shown not only by the adjudications in the courts, 
but in the gênerai adoption and use of the Stockheim process for 
brewing béer in this country. Before Stockheim's process it was cus- 
tomary to clear béer by placing chipa and shavings in caska, which 
tended to precipitate the yeast and other grosser material. A solution 
103 F.— 20 
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of isinglass was alsof used for this purpose, intended to carry geraas 
and other impufi'tiiçs tô the bottom. The object of Stockheim's pro- 
cisé' ivas to avoi4 a large'extênt the use of expënsiTe mâterial for 
clarifying béer, to sborteQ 'the timé necessary in the process, and to 
accomplish this by flltration without the loss of the carbonic acid gas. 
It is not claimed that the means used by Stockheim in the varions 
stages of this procëés were new. Ail the appliances for carrying ont 
the process were old. What Stockhieim invented was an improved 
process of treating béer containing deleterious substances, notably 
yeast germs, by maintaining pressure on the béer throughout the 
opérations, so as to contain the gas therein whîle filtèring, thereby 
preserving the gas in the béer, and deUvering it into vessels for ship- 
ping continuously and in large colamns. In this process the air and 
gas were removed, maintaining the béer in the condition desired by a 
forward ahd back pressuré,' carrying off air and gas collected dùring 
the filtèring process. This patent hàving been so frequently examined 
by the courts, and uniformly sustained, for the purpose of this motion 
may be regarded as a valid patent, ahd havin'g the scope and meaning 
which has been put upon it by the adjudications referred to. While 
such adjudications may not be binding upon this court, such fréquent 
décisions after protracted litigation are entitled to great weight, and 
especially when re-enforced,by clear and convincing reasoning. It is 
not dàimed that the defeûdants use the process in a brewery of their 
own or otherwise, except as they may be regarded as contributory 
inf ringers f urnishing to brewers flltèrs of their manufacture, to be used 
by them in combinations which do infringe the process of the patent. 
If the défendants are seiling a filter intended to be used in combina- 
tions which, if unlicensed by complainant, would be an infringement 
of the paljent, then they would be inf ringers, as I understand the 
rule. TÏiià; principle is recègnized and enforced in the opinion of 
Judge Taft in the case of Thomson-Houston Electric Go. v. Ohio Brass 
Co., decided in the circuit court of appeals of this circuit in May, 1897 
(26 G. 0. A. 107, 80 Fed. 712). The first and second propositions of the 
syllabus of that case are: 

"One who makes and sells one élément of a patented comblnatlon with the 
Intention and for the purpose of bringing abput its use In such a combination, 
Is gnilty of contributory Infringement, anâ Is equally llable wlth hlm who In 
fact organizes the complète combination." 

"One who makes, articles which are only adapted to be used in a patented 
combination, and oCers them for sale to the gênerai public, will be presumed 
to intend the natural conséquences of bis acts, and will, therefore, be held to 
mtend that they shall be used in the combination of the patent, and an in- 
junction will be granted." 

It is unnecessary to notice the numerous cases cited"by counsel upon 
this subject, in view of this décision in this circuit. Applying the 
principle laid down in the above case, the défendants are inf ringers 
if they arei^afeing an article adapted to be used with the combina- 
tion of compiaiipant's patent, pflered for sale to the public with the 
intent and puijpose that the mechanism shall be so used. That the 
défendant company is making ûlters to be sol^ and used in breweries 
where the process is coyered by the patent we think is clear. The 
circulars of défendants show that they claimthe right to make and 
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sell filters to brewers using the process patented. I am of opinion 
that the fllter of défendants, when thus sold, for tlie purpose above 
Btated, would make défendants contributory infringers. It is true de- 
fendants' fllter bas no apparatus exactly corresponding to tbe vent 
cock in Stockheim's patent to allow the escape of air, gas, and foam 
"which accumulate in the gas traps. The fllter as made by défend- 
ants bas what seems to me to answer the same purpose, in valves so 
located that they can be used as the lantern gas traps in Stockheim's 
fllter are used. Nor do I think the method of operating the défend- 
ants' fllter as claimed by them wonld avoid infringement. Défend- 
ants claim that in the practical opération of their fllter the valve, E, 
is only opened to let the water with which the fllter is flrst fllled 
wash out such particles of the flltering médium as may be loose in the 
fllter, for the purpose of cleaning out the fllter completely from such 
detached particles of the flltering médium and other foreign sub- 
stances as may bave in any vpay come into the fllter before the fllter- 
ing of the béer is to take place or begins; and when the column of 
water coming out of valve, E, shows perfectly clear and free from 
foreign matter, the valve, E, is closed, and never again opened until 
after ail flltering of béer ceases, and it is desired to again clean the 
fllter. While this may be true, thèse valves are in place, and capable 
of use, and, it seems to the court, very convenlent for use in the 
process of flltration. In the Erdrich Case, above cited, Judge Gray 
held, with reasoning that bas great force, that spécial methods of al- 
lowing gas and air to escape are not absolutely essential to the Stock- 
heim process. Be that as it may, I think the valves shown on défend- 
ants' fllter practically answer the purpose of the same valves shown 
on the Stockheim fllter. Without entering into a detailed compari- 
son, I am of opinion that défendants' fllter, as made and advertised 
and intended to be used in combination with the patented process in 
question, when sold to persons using the patented process of Stock- 
heim constitutes an infringement of complainant's rights, making de- 
fendants contributory infringers. 

The matter principally argued on this motion is the effect to be 
given to the apparatus made and used by one King, of the Continental 
Brevdng Company, of Boston. In view of the weight and authority 
of prier décisions sustaining the patent, a preliminary injunction could 
hardly be denied, unless défendants hâve introduced some new élé- 
ment into the case requirlng a différent conclusion. This King ap- 
paratus is set up for the flrst time in this case, and because of that 
fact this court, in considering it, acts upon its own judgment; and 
the question is, was this prior use more than two years before tbe 
application of Stockheim for a patent such as will defeat it by estab- 
lishing priority of use, thereby depriving Stockheim's invention of 
novelty? As to this proposition the arguments of counsel and the 
testimony in the case hâve been principally directed. Looking at this 
as a new question, starting with a presumption in f avor of the patent, 
does the King invention show such prior use, and raise such a doubt 
as to the validity of the patent, that the court should withhold a pre- 
liminary injunction? One who asserts the invalidity of a patent for 
want of novelty must establish bis daim by clear and convincing 
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proofs. It has fregueiitly been said this proof must be beyond any 
reasonable doubt. Philadelphia Trust, Safe-Deposit & Ins. Co. v. Edi- 
son Electric Light Co. of New York, 13 C. C. A. 43, 65 Fed. 551. In 
Coffln V. Ogden, 18 Wall. 124, 21 L. Ed. 821, the suprême court said: 
"ïbe burden of proof resta upon hlm [défendant], and every reasonable 
doubt should be resolved against him. • ♦ • The law requires 
not conjecture, but certainty." See, also, Nelson v. l^e-Foundry Co. 
(C. 0.) 91 Fed. 418. Certainly the testimony ought to be of such cogent 
character as will lead the court to the conclusion that the Stockheim 
patent has been successfully anticipated in the alleged prior public use 
in the King apparatus, From the testimony it may be fairly said 
that King undoubtedly adopted in hia business in the Continental 
Brewery at Boston a process of racking olï. béer in which he used a 
method of straining the béer after it left the receiving cask, and bef ore 
it wa? drawn into the receiving kegs for shipment. In order to an- 
ticipate Stockheim's invention, it must be shown that this use v?as 
two jears and more prier to October 7, 1887, when the application 
for the patent in suit was filed. It appears in the testimony that 
probably in May, 1885, King made a strainer into which the béer 
was forced by pressure from an air pump upon the béer in the cask, 
and that the béer thus strained was afterwards conducted by a hose 
to the racking bench, to be drawn into kegs for shipment. King used 
two métal plates held with flanges secured together, interposing the 
straining médium between thèse two plates. At first he used wire 
gauze about as fine as China sdk, and cotton flannel of one or more 
thicknesses. Subsequently his flltering plates were made stronger 
and better, more filtering material being used; this change probably 
being made after Stockheim's application for a patent. Subsequently 
King substituted for his own invention a Klein fllter, later held to be 
an infringement, after which he abandoned it, and retumed to the 
use of his own fllter in a modifled form, which he is still using. In 
1893 the owners of the Stockheim patent brought suit against King, 
who answered, and set up, among other things, his own prior use, 
alleging the discontinuance of the Klein fllter. After this answer the 
complainant filed no replication, and the case was dismissed for want 
thereof. A long period of time has passed since King put in his ap- 
paratua, and the difiSculty of witnesses remembering the détails of con- 
struction after so long a tioie is inhérent, and has frequently been 
commented upon by the courts. We hâve in this c?ise testimony in- 
dependent of the memory of witnesses in the application for a patent 
which was filed by King upon July 10, 1885. It seems only fair to 
say that what King thçrein claimed and described may be regarded 
as embodying what he had accomplished up to that time. He states 
that he has invented a new and useful improvement in the process of 
racking ofE béer, which he describes as f oUows : 

"In thé process of racking offbéer at the brewery, as generally practiced, 
a part of the finings or settllngs Is liable to be carried from the large casks 
to the bairels or kegs, thus giving the béer a cloudy appearance, which ren- 
dors It very obJectlonable for consumptlon, and leaves It In an unmarketable 
condition, and consequently Interfères wlth Its ready sale. It Is the object 
of my Intention to obvlate thèse objections, and to that end It consists In the 
employment of ' a box or caslng Interposed between the large cask and the 



GERMAN-AMERICAN FILTER CO. V. LOEW FILTER CO. 309 

barrel or keg, and connected to the same respectlvely by means of pipes or 
tubes. Within and across the center of sald casing Is secured a screen or 
strainer through which the béer ia forced, and whlch arrests the flnlng^ or 
settlings, and prevents thelr passing Into the barrels; thus leaving the béer In a 
clarlfied and merchantable condition." 

Drawings are attached, wMch show casings with. flanges secured to- 
gether, and containing fine material answering the purpose of screens, 
with openings in the casings for the insertion of a pipe or tube lead- 
iag to the cask to be racked off. "My invention," saya King, "is more 
especially adapted for use in racking oiï lager béer, which is now manu- 
factured and sold in large quantifies. In filling the barrels and kega 
directiy from a large cask, a considérable quantity of foam is evolved, 
which, in my improvement, is in a great measure prevented." He 
claims : 

"In an apparatns for racking off béer, the casing, A, A', provlded with the 
openings, B, B', in eomblnatlon with a screen, 0, secured between the flanges, 
a, a', as and for the purpose set forth." 

This application Mr. King suiïered to remain in the patent office, 
without undertaking to press it to issue, until time had run again^ 
his application; and no letters patent were ever issued to him for 
this invention. It will be observed that what he claims to accomplish 
is by means of a screen or strainer through which the béer is forced 
in order to arrest the flnings or settlings. If he had discovered the 
principle involved in the Stockheim patent, he makes no mention of 
it. It is not described so that at the expiration of his letters patent 
it could become public property. The important élément of removing 
the yeast germs, keeping the fllter constantly fllled, and keeping the 
gas by back pressure, is not mentioned or claimed by King. Assum- 
ing the opération of this back pressure could be obtained by his pro- 
cess, this feature, which is so important a part of the Stockheim pat- 
ent, is not disclosed. It is possible in the King process back pres- 
sure may be obtained, although the inventer makes no mention of 
the principle involved. We do not understand that one who dis- 
covers and applies an important principle is to be deprived of his in- 
vention because it might hâve been developed in a prior process in- 
vented or used by others. This question was before Judge Gray in 
Filter Co. v. Erdrich, supra, and he said : 

"As we thlnls has been shown, certain steps of the process (as, for instance, 
the discharge of gas and air after the filterlng opération has been golng on) 
may not be necessary to the successful opération of the process; but the 
condition just described, of keeping the fllter full after the prellminary expul- 
sion of gas, by forward and back pressure, is a condition absolutely essential 
to the process, however practîced, and is an end almed at in the other steps 
of the process. This leadlng thought of the inventor, however obvions it may 
now seem, entered Into no other filterlng devlce, so far as the évidence dis- 
closes,— at least in such fashlon that Its Importance as a governlng condition 
of the filterlng opération might be understood. That this condition should 
hâve exlsted by accident in any process other than Stockheim's, or bave been 
produced without Its importance being recognized and proclalmed, cannot af- 
fect Stockheim's clalm. It may well hâve been that, before the Stockheim 
process was explalned, some one may bave filtered highly charged béer under 
pressure successfuily; the fllter havlng been kept full of béer the while. But, 
so far as the évidence discloses, no one recognized that as the essentlaî con- 
dition of a successful opération, or explalned its fonction as a step In the 
process. One who accompllshes a resuit by a process whlch Is only partially 
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or not at ail tmderstood by him has inrented nothlng, and cannot deprive an- 
other, who afterwards diseovers and proclalms the true principle of the opéra- 
tion, of the rights of an inventor." 

In TopIifC V. Topliff, 145 tJ. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, 
the court said: 

"It is not sufflcient, In order to constitute an anticipation of a patented in- 
vention, tliat the deviee relled npon might, by modification, be made to ac- 
complish the functlon performed by the invention, if it were not deslgned by 
Its maker, nor adapted, nor actually used for the performance of such fonc- 
tion." 

It seems cleat that, if King had accomplished the very important 
step which is involved in the Stockheim process, he would hâve de- 
scribed and claimed it, and cejtainly not, bave suffered his rights to 
lapse by not pressing his invention to a successf ul issne. The process 
covered by the Stockheim patent is not shown or suggested in King's 
application any further than above stated. Had King believed that 
his invention made this important progress, he certainly would hâve 
protected himself by a fuller description of his invention, and taken 
prompt action to realize the beneflt thereof. King seems to hâve con- 
templated an apparatus which would arrest the ânings or settlings 
liable to be earried from the large cask to the keg. He seems to hâve 
had no conception of a process which would arrest the yeast germs 
and other impurities, and maintàin back pressure upon the béer in 
liie process of flltration and delivering it at the racking bench in a 
solid stream. There is testimony in the case tending to show that at 
least in 1885 the King apparatus was regarded only as a straining 
process. In comparing the spécification and claim of his application 
with the ample statements of the prior art, the objects to be obtained, 
and the process sought to be secured to the inventor in the Stockheim 
patent, it is évident that the two inventors had not the same thing in 
mind. Believing from the testimony that King had no more in 1885 
than is shown in his application, and that he does not therein show 
any invention which would anticipate, if publicly used, the Stockheim 
patent, it seems to me there is nothing in this case to warrant a dif- 
férent conclusion from that which has been reached by other courts 
which hâve passed upon this patent. If the Stockheim patent was 
only for a fllter, it may be that such changes as would be necessary to 
adapt the King apparatus to the one shown and described in the Stock- 
heim patent would be mère changes of degree, not involving invention, 
beîng merely mechanical chanjges which persons skilled in theartcould 
make. But it must be borne in mind Stockheim's invention is for a 
process. This process, I am of opinion, is not antidpatéd by that of 
King. This question has been fully developed in affîdavits and argued 
by counsel. I think the complainant is entitled to a preliminary in- 
junction. 
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LAMSON CONSOLIDATED STOEB-hSEEVICB 00. v. CHAMBERLIN. 

(Circuit Court, D. Vermont March 30, 1900.) 

Patents— Anticipation— StoueBetîvice AppAnATOS. 

ïhe Goodfellow patent. No. 493,621, for a store-service apparatus, claims 
1, 2, 3, 5, and 13, eovering the method of propelling a carrier along a way 
or track by means of a flexible cord or device running along the tracli 
under tlie upper wheels of the carrier and over pulleys above, or over the 
under wheels of the carrier and under puUeys below at each end, which 
by being puUed over the puUeys séparâtes itself from the way, causing 
the carrier to move from one end of the way to the other, were not an- 
ticipated, and are valid. 

In Equity. Suit for infringement of a patent. On final hearing, 

J. Steuart Kuak and M. B. Pàillipp, for plaintifE. 
W. 'S. Kerr, for défendant. 

WHEELER, District Judge. TMs suit is brought upon patent No. 
493,621, applied for June 4, 1885, dated March 14, 1893, and granted 
to John H. Goodfellow, assigner by mesne assignments to the plain- 
tifE, for a store-service apparatus for conveying packages between the 
clerks' station and the cashier's desk on wheeled carriers, suspended 
on a track or way, and propelled by a flexible cord or device running 
along and from the track under the upper wheels of the carrier and 
over pulleys above, or over the under wheels of the carrier and over 
pulleys below, at each end, which, by being pulled over the pulleys 
pressing against and along the face of the wheels, séparâtes itself 
from the way, and moves the wheels forward, carrying the body of 
the conveyor either way, from end to end. The spécification describes 
a two-part elongated wedge at the ends of the way for stopping and 
retaining the carrier, and says: 

"The way may he inclined, the propeller aetlng to force the carrier up the 
eame until It is arrested by the wedge or stop; the carrier being retumed 
partly by the action of the propeller at that end, and partly by gravity." 

There are 14 claims. Those alleged to hâve been infringed by the 
défendant are: 

"(1) The combinatlon, In a store-service apparatus, with a way, and a 
wheeled carrier movable upon the way, of a flexible Une extending along the 
way, and adapted to engage with the carrier and propel it along the way by 
the progressive séparation of the flexible Une from the way, substantially as 
set forth. (2) The combination, in a store-service apparatus, with a way and 
a wheeled carrier movable upon the wry, of a bendable propeller adapted to 
engage with the carrier and propel it along the way by the progressive sép- 
aration of the propeUer and the way, which carrier resists such séparation 
during such action, substantially as set forth. (3) The combination, in a 
store-service apparatus, of a wheeled carrier, a way, and a propeUer leading 
between the wheels of the carrier, said propeller adapted to engage with car- 
rier and propel it along the way by the progressive séparation of the propeller 
and way, substantially as set forth." "(5) The combination, in a store-service 
apparatus, of a way, a wheeled carrier adapted to travel from end to end on 
said way, a stop for holding the carrier in the position at which it is arrested, 
and a propeller extending along the way, and adapted to engage with the 
carrier and propel it along the way by the progressive séparation of the pro- 
peller from the way, substantially as set forth," "(13) The combination of the 
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way, a propelUng cord or Une secured at one end of tSe way, and movable 
at the opposite end fropa the way, and a çaridei provided with two sets of 
wheels, one aboyé and tbe other below the way, substantially as and for the 
purpose set forth." i 

English patent No. 737 was granted to Frederick Octavius Palmer, 
Mardi 10, 1869, for an apparatus for carrying goods or passengers from 
one place to another, and eapecially across rivers and glens, consisting 
of a car hung to the axis of a pulley or pulleys running on a Une or 
Unes of wire, chain, rope, or other matèrial, "caused to travel to and 
fro from end to end of such line by bringing the line into an inclined 
position, Bo that the car may descend along it by gravitation" ; and, 
"in order to stop the car when it has descended along the inclined 
line or lines, the car might be caused to run upwards for a short dis- 
tance on another Une or lines rising up from the line or lines alon§ 
which the car has descended." A drawing shows a line rising up 
from thé one carrying the car, running over pulleys and suspending 
a weight at the outer end. This is relied upon now as an anticipa- 
tion of this invention. The rising line there is not, however, a propel- 
1er, but a retarder, and is not described as, nor is it capable of use, 
as constructed, without more, as, a propeller. It could be used as 
such by Bubstituting a handle for the weight, or perhaps by adding 
a handle, and is a step towards Goodfellow's invention; but others 
were necessary to accomplish it, which neither Palmer nor any one 
else appears to hâve taken before Goodfellow. George C. Blickens- 
dorfer filed: an application October 26, 1885, for a patent on an ap- 
paratus for this purpose; and an interférence appears to hâve been 
declared November 16th between claims of his and of Goodfellow 
and to hâve been suspended for their rejection on références to Palm- 
er's patent. Samuel Barr filed an application October 11, 1886, for 
mechanism for distending the wires, and for a spring catch, for which 
patent No. 357,449 was granted February 8, 1887. Goodfellow, as as- 
signor to plaint^, filed an application January 25, 1888, between 
which and Barr's patent an interférence was declared; and January 27, 
1888, an application for two separate propeller wires on opposite sides 
of the track, and a double-wheeled carriage, on which patent No. 381,- 
545 was granted April 24, 1888; and another for a track with a 
wedge-shaped arm extension at each end, on which patent No. 410,239 
was granted September 3, 1889. The interférence came on before 
Commissioner Simonds, whO, in decîding it, May 20, 1892, compared 
the claims, quoting from Bàrr's spécification, and said: 

"Thèse remarks lead to the conclusion that the Interférence Issue expresses 
a construction which is not clalmçd In sald claims of the Barr patent. Never- 
theless It seems best to détermine the question of priorlty of invention upon 
the issue presentéd, regardlesa of the fact that such issue and Barr's daims 
are not identiçsl. Goodfellow's application of June 4, 1885, had a certain 
Fig. 4 of drawing, and the follo;wing are éxtracts from the spécification: 
•With thèse énds in view, I provide • * «the combinatlon of a flexible 
line or propelUng devlce with the way, extending the length thereof. • * ♦ 
Fig. 4 shows a side élévation of the application of my propeUer to a hori- 
zontal way and a carrier thereupon, providpd with antifriction wheels to en- 
gage the propeller from beneath.the way. * * ; ♦ The same références in- 
dlcate the same pJirts in ail the figures. In the drawing, F represents the 
bendable propeller, whleh may be a flexible cord or strap, or any équivalent 
deyice of any désirable bendable matèrial, and extending along the way for a 
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part or thé whole of Its length, and attached to or near the way as at J.' The 
construction thus descrlbed embodles everything called for in the interférence 
issue, with the exception that only one wlre Is moved in order to efCect a 
séparation of the two wires and propel the carrier from the station. As to 
that construction, Goodfellow is the flrst inventer, because It is disclosed in 
his application of June 4, 1885, which antedates the making of the invention 
on the part of Barr. The distinction between moving one wire and moving two 
may or may not be material, in a mechanical and patentable sensé. No opin- 
ion is expressed upon that point. Its présence in the issue cannot be ignored 
without doing unwarrantable violence to the plain meaning of a common 
Word. It must be accepted as a feature of the issue. With It accepted as a 
part of the issue, priority of invention must be and is awarded to Barr." 

This flnding may not be conclusive, outside the patent office, of the 
priority of Goodfellow as to propelling the carrier by the means shown 
in his flrst application; but it is the end of the interférence proceed- 
ings, and does show that nothing in them adjudged away that prior- 
ity. The delay in that office is said, however, to hâve been caused 
by his abandonment of this flrst application, and the taking ont of 
the patents on the subséquent ones before taking out this is said to 
hâve so superseded this as to make it void. Of course, there cannot 
be two patents at différent times for the same thing, to the same or 
différent persons, and both be valid. The prier patent to the same 
person would of itself avoid the subséquent one, although the latter 
should be granted upon a prior application. But thèse patents do 
not appear to be for the same invention. The intermediate ones are 
for différences from and improvements upon that of Goodfellow's flrst 
application and last patent. Necessarily the later application some- 
what described the apparatus of the flrst, but they do not claim it, 
nor 80 describe it as to of themselves show it to be abandoned. 
Thèse claims for this mode of propelling the carrier seem, upon this 
considération of them, to be valid. The défendant uses this method 
of propelling a carrier up an inclined way, to run back by gravity. 
He doea not use the elongated two-part wedge of the spécification and 
other claims for retaining the carrier at either end. It is said that 
without something to retain the carrier at the ends the apparatus 
would be inoperative, and that the wedge must be read into the claims 
for that purpose, or the claims must be held void, as for an inoperative 
thing. The invention covered by thèse claims is, however, this mode 
of propulsion, of which Goodfellow seems clearly to hâve been the 
flrst inventor, and by his persistence in the patent office not to hâve 
abandoned. Palmer came near it, as for a retarder, but not near 
enough to see its use as a propeller, and took the clumsy mode of 
raising and lowering alternately each end of the way to hâve gravity 
move the carrier instead. No one else seems to hâve come so near 
to it as Palmer before Goodfellow. There were prior carriers, but 
none of them had any thing resembling this as a mode of propulsion. 
The claims of a patent distribute the parts of the invention described 
in the spécification intended to be covered by each, and thèse claims 
seem to well distinguish this part of this patented invention from the 
other parta without drawing them into it. The right to it does not 
appear to hâve been lost, and the défendant appears to hâve taken it. 
Decree for plaintifî. 



IEL4I !t03 l'EDDSAI. RBFORTEB. 

iPBÈilT et al. T. BEVERS3 RUBBER CO. 

(Clrcnlt Court of Appeals, First carcuit June 21, 1900.Ï 

No. 24& 

PxTBHTS— Invention— Stéam Packins. 

The Perry patent, fîo. 462,27& for a steam-Jolnt packlng, colislstlng ot 
a Wng made of a pièce of hoUow tublng, havlng an outer covérlng of rub- 
H^i, and the ends unlted by a dowèl-pin, is vold for lack of invention. 

Appeal from thé Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Ed#in H. Brown and Edward P. Payson, for appellants. 
Henry M. Rogers and Alexander P. Browne, for appelles. 

Before COLT, Circuit Judge, and WEBB and ALDEIOH, District 
Judges. 

COI/r, Circuit Judge. This appeal relates to letters patent No. 
462,278, granted November 3, 1891, to Edward L. Perry, for im- 
provements in steam-joint packing, The packing consists of a pièce 
of holjow tubing, composed of an outer rubber covering and an inner 
core of fibrouB material, and a hollow or solid coupling-pin, made 
preferably of métal, which enters and unités the two ends of the 
tubing, thus forming a ring. This packing can readily be made into 
a ring of any required size, and possesses this advantage over pack- 
ings which are molded into rings of varions âxed sizes. The claina 
of the patent is as follows: 

"A eteam-jolnt packing conslstlng of a hollow core of cotton duck or other 
woven fabric, a covering of elastlc material, and a coupling, the ends of which 
enter the ends of the packing, substantially as and for the purpose specifled." 

There is nothing new or novel in a tubing made of rubber and 
fabric as d^cribed in the patent. This is abundantly shown by the 
record. The coupling which forma the other élément of the combi- 
nation is simply a dowel-pin. Webster's Dictionaiy defines a dowel- 
pin as "a pin of wood or métal used for joining two pièces, as of 
wood, stones, etc., by inserting part of its length in one pièce, the 
rest of it entering a corresponding hole in the other." In Knight, 
Mech. Dict. (1876) p. 735, we flnd this définition: 

"Dowel. A pin used to coniject adjacent pièces, penetratlng a part of its 
length into each pièce at right angles to the plane of junctlop. • • • The 
slabs of calcareôuë gypsum or Mosul marble which Une the adobe palaces of 
Nimrod were united by wooden and bronze dowel-pins." 

Tuming to the rubber art, we flnd it was common to unité the 
abutting ends of two pièces of rubber tubing, such as hose, by a 
coupling inserted in the ends. As was said by complainants' expert: 

"It has been a common practlce almost ever slnce rubber tubing began to 
be used, and so far back as I can remember, to couple together the ends of 
two rubber-tube sections by means of a coupling Inserted In the ends." 

Such being the common practice respecting two pièces of tubing, 
there was manifestly no invention in so uniting the ends of a single 
pièce of tubing to form a gasket or packing. 

But it is said the old forms of coupling were rigid, and that in 
the Perry device the coupline must be compressible, and that thia 
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featiire establîshes patentable novelty. Whether a coupling-pin îs 
made compressible or incompressible would seem to dépend upon 
whether the tubing or packing was designed to be solid or com- 
pressible. To malie a coupling-pin solid and incompressible for use 
in an incompressible tubing or packing, or hoUow and compressi- 
ble for use in a compressible tubing or packing, does not involve 
inventive thought. As the Perry packing is made hollow and com- 
pressible, it would occur to any ordinary mechanic that it would 
be better to make the coupling-pin hollow or compressible. On this 
point, however, we are met with the further dilBculty that the Perry 
patent is not limited to a compressible coupling. The claim of the 
patent is for a packing consisting of a hollow core of woven fabric 
covered with an elastic material, and a coupling composed of any 
material, the ends of which enter the ends of the packing. The 
descriptive language of the spécification is consistent with and sup- 
ports the clium. The packing in the spécification is restricted to 
a hollow core "to more readily secure compression," and this limita- 
tion is carried into the claim. The coupling in the spécification is 
not limited to a hollow tube "in order to enable it to be compressed," 
but includes a "solid tube," and the daim is for any coupling the 
ends of which enter the ends of the packing. If the patentée had 
placed the same limitation upon the coupling in the spécification 
and claim which he has placed upon the pacldng, it could be said 
that the invention was for a hollow or compressible packing, com- 
bined with a hollow or compressible coupling. But the invention 
described and claimed is broader in scope, in that it was intended 
to cover a solid or incompressible coupling as well as a hollow or 
compressible one. It would be doing violence to an intelligent con- 
struction of language to hold that "coupling," in the claim, should 
be construed as if the word "compressible" were inserted before it. 
Assume for a moment that Perry had been the first to invent a 
coupling in the form of a dowel-pin, could it be said that the use 
of a solid, incompressible pin was not an infringement of the patent? 
Undoubtedly the hollow, compressible coupling, as shown in the 
drawings and described in the spécification, was the preferred form 
of the IPerry structure, but the patent by express language covers 
other forms as well. The spécification, in our opinion, uses the 
word "hollow" as synonymous with "compressible," and "solid" as 
synonymous with "incompressible"; and, when it speaks of a "solid 
coupling," it is used in contradistinction to a coupling "made hollow 
to enable it to be compressed." We cannot accept the contention of 
the complainants that the coupling described in the patent must be 
compressible, whether it is made solid or hollow. In our opinion, the 
Perry patent is for a packing made by uniting the ends of a pièce of 
well-known tubing by means of a dowel-pin, and as such it must be 
held void for want of invention. The decree of the circuit court is 
aifirmed, with costs for the appellee. 
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NSW TOBK ASBESTOS MFG. CO. v. AMBLER ASBESTOS AIR-OMiL 

OOVERING CO. 

(Circuit Court, B. D. Pennsylvanià. July 18, 1900.) 

1. Patbnts— Construction of Olaims. 

Définitions and admissions made by an applicant for a patent in the 
course of tlie proceedings lu the patent office, in order to avoid tlie state 
of tiië art as adduced by tbe office, by differentiating his invention from 
tbose disclosed by tlie références, are always bindlng upon him in tlie 
subséquent construction of bis patent 

& Same — In^kinsement — Fibkphoof Matbkial. : 

The Lantzke patent. No." 624,628, for improvements in fireproofing ma- 
terial, is llmited by tbe prlor art to material produced in tbe précise man- 
uer described, which, as shown by tbe clalms df the patent and by the 
stateJûents made by the patentée durlng tbe progress of tbe application 
in the patent office, bas for Its characteristic f eature the use of a mlddle 
layer or core of perméable fabric, saturated with an incombustible bard- 
ening solution,, to either slde of which sheets of asbestos are fastened 
by belng pressed on before the solution hardens. As so construed, %elâ 
not infringed by material formed by pressing together two sheets of as- 
bestos, one of -which is eoated wlth the solution, which was well Isnown 
and used In tbe art prier to the patent 

In Equity, Suit for infringement of a patent. On flnal Learing, 

Schreiter & Mathews, for complainant. 

H. La Barre Jayne and Fraley & Paul, for respondents. 

GRAY, Circuit Judge. This is a patent case, brought for an al- 
lèged infringement of letters patent No. 624,828, dated May 9, 1899, 
and granted to Albert Lanti&ke, of New Yorli:, for improyements in 
fireproofing ïnaterial. The parties to this litigation are both en- 
gaged in the manufacture of what is known in the trade as "air-cell 
covering." This iS insulating, or non heat conducting, covering to 
be applied to steam pipes, or other hot surfaces, to prevent the loss 
of heat by radiation from the pipe. Air-cell covering is only one 
of a great vâriety of thèse largely used non heat conducting cover- 
ings. The principle of its construction consista in forming a séries of 
layers of flat and corrugated asbestos paper, alternating with each 
other, into a hollow çylinder, which is applied around the pipe. The 
corrugated layera form air cells, or spaces filled with conflned air, 
which is the bésf nonconductor. There is an incidental advantage 
also derived from making the coTering of asbestos paper, becauee the 
material itself is not only non heat conducting, but practically fire- 
proof. The patent in suit dœs not claim air-cell covering as such, 
but purports to be foi a partieular sort of composite or compound 
asbestos sheet, made out of threé layers, which is capable of being 
ùsed in an air-cell covering, or in any other structure where asbestos 
paper is used. The patent explains two applications or uses for this 
composite asbestos sheet, namely, as a jacket or outer covering for 
a pipe covering, the body of which, however, is not shown as made 
according to the Shearer construction, but according to a prior in- 
vention and patent of Lantzke. The second application is to corru- 
gate thèse compound sheets, and pile them in layers, with the cor- 
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rugations "crosswise interposed," so as to make a flat asbestos sheet. 
The défenses are the usual ones, formulated in défendants' brief into 
four propositions, as follows: 

"(1) Défendants' manufacture does not Infringe the claims of the patent In 
suit construed in the light of the spécification. (2) A fortiori, défendants' 
manufacture does not infringe the claims of the patent In suit construed in 
the light of the deflnitiona, limitations, and admissions which were forced upon 
and accepted by the applicant in his effort to obtain the patent in suit. (3) 
Again, a fortiori, défendants' manufacture does not infringe the claims of the 
patent in suit construed in the light of the prier art; for défendants' manu- 
facture includes nothing but what was old In the art. (4) The patent in suit 
was improvidently granted for that which was old In the art, and must be held 
to be void." 

The claims of the patent in suit are seven in number, the flrst 
five of which refer to the maliing of the composite fireprooâng sheet, 
and are only différent modes of stating the composition described in 
claim 2, which alone it is necessary, for our présent purpose, to quote: 

"(2) A flreproofing sheet composed of one layer of flbrous fabric, saturated 
with an incombustible hardening solution, aud of two layers of asbestos ma- 
terial cemented, one on each side, to the layer of flbrous fabric, and firmiy 
compressed together with the Inner layer." 

Claims 6 and 7 refer to a flreproofing material made ont of the 
sheets composed as described in the preceding claims, by corragat- 
ing them, and placing two or more sheets together crosswise, so as 
to make a corrugated composite sheet, used in one form for pipe 
covering, and in another as building block for fireprooflng partitions 
and other plane surfaces. The flreproofing qualifies of asbestos hâve 
long been known, and its use in this respect bas been various, — 
sometimes in the form of loose asbestos fiber or flock, spread over 
and fastened to the surfaces to be protected, and later in the form 
of an asbestos paper, of varying thickness, to be applied in the same 
way. In the record there are set forth numerous instances of this 
use, and 10 or 12 patents, running through 20 years, are in évidence, 
in which asbestos paper is used for flreproofing purposes by being 
cemented to other materials, or to asbestos flber, or to sheets or 
layers of asbestos. The corrugation of thèse sheets so as to make 
air cells or spaces for the purpose of increasing the nonconductivity 
of the fabric or sheathing was an old device at the date of the patent 
in suit. The use of silicate of soda as an adhesive cernent for as- 
bestos paper and material was also well known in the art at the 
date of the patent in suit, as was also the fact that the use of this 
adhesive served, when dry, to stiiïen and thereby strengthen the 
material to which it was applied. The corrugations referred to were 
made by passing the material, when moist, through relis like fluting 
irons. This was, of course, a well-known device long before the date 
of the patent in suit. The method of making the composite flre- 
proofing sheet, as described in the patent, is, in effect, to saturate 
a single sheet of asbestos paper, of the required weight and thick- 
ness, or of some other incombustible fabric, with a solution of silicate 
of soda, and, when so saturated, to place on either side of the satur- 
ated sheet an outer sheet of asbestos, and then run the three siheeta 
thus placed through the colrugating rollers. The pressure of the 
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rollers sepvçs Çoclosely; unité thé three slieets, and tliP viscous mud- 
lag^liOQ^ solution céments the outer layers of aabestos tq the inner 
sheet. TMs incombustible solution, hardening wlien dry, also serves 
to stiffen and make rigid tbe composite sheet, so that it readily holds 
the shâpé into which it bas been pressed. This composite corru- 
gated sheet can be rolled, when in its plastic condition, into a cylin- 
drical form, for steam pipe covering, and can be made of any required 
thickness, by superimposing one sheet upon the other. The same 
composite corrugated sheets, placed crosswise, may be built into 
blocks of any required thickness, and, with a flat layer of the com- 
posite asbestos sheet applied to the surface of the block, may be used 
for fireproof partitions, or protecting other plane surfaces from the 
effect of exposure to great beat; This composite material is the sub- 
ject of the sixth and seventh claims of the patent. 

It is claimed by complainant that this composite block or fire 
board so produced, as well as the composite sheets of which it is 
composed, is a new material; in the flreprooâng structural art. The 
claims 6 and 7, however, whiich wholly concern it, tie it to the previ- 
ously described and claimed composite sheets of the flrst five claims; 
that is to say, the block or flre board of the sixth and seventh claims 
is required to be made of superimposed layers of the composite ma- 
terial described in the preceding claims. A careful reading of the 
spécifications and claims of the patent clearly discloses the follow- 
ing essential éléments: (1) A central eore, sheet, or layer, variously 
described in the claims as "a rigid core of perméable fabric"; "one 
layer of fibrous fabric"; "a sheet of perméable material"; "an inner 
layer of incombustible fabric"; and "an inner layer of i)ermeable 
fabric," — which constitutes the foundation of the composite fireproof 
sheet claimed to be new in the art. (2) The saturation of this central 
sheet or core with an incombustible solution, which also bas the ad- 
hesive quality necessary to cément the outer sheets of asbestos there- 
to. This solution is preferably "silicate of soda." (3) The cement- 
ingj by means of the saturating solution on the surface of the inner 
core, of sheets of asbestos paper or fabric thereto. In short, three 
things are necessary and essential to the patent in suit: (1) A cen- 
tral and intégral perméable sheet or core of incombustible material; 
(2) a saturating solution applicable thereto; (3) outer sheets or layers 
of asbestos fabric (preferably), or other incombustible material, ce- 
mented to either side of the central core. The pressing of the outer 
sheets on the central core by the corrugating roUs, and the harden- 
ing of the saturating solution in the central core, make a composite 
fireproof material sufBciently rigid and hard to maintain any shape 
impressed upon it. The ssparateness of this central "core," "layer," or 
"sheet," and the requirememb that it shouM be saturated through and 
through with the hardening and cementing solution before the outer 
sheets of asbestos are applied to either side, are the plainly characteris- 
tic and differentiating features of the patent in suit. The material or 
fabric produced by the défendants, and which is claimed to infringe, 
by its structure, upon the rights secured by this patent, lacks thèse 
essential features of complainanfs fabric. The fireproofing sheet 
manufactured by défendants, according to the proofs in the case, 
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consista of two sheets of asbestos paper, cemented together by a 
Bolution of silicate of soda. The method of défendants is to pass 
one of the sheets of asbestos paper over a roller, to the surface of 
■wWch silicate of soda bas been applied, and, in order that the fllm 
of the solution adhering to the asbestos paper may not be in excess 
of what is required for adhesive purposes, the sheet, after leaving 
the roll, passes under a scraper, or a knife blade, whicli remoyes 
such excess. To the eheet thus treated ano-ther sheet of asbestos 
paper is applied, and tbe two are pressed together by being passed 
through a corrugating roll. Ail the éléments of this product are 
old in the art, and are not claimed under the patent in suit, to wit, 
tbe process of corrugation, the asbestos sheets, the use of the silicate 
of soda for the purposes referred to, and the uniting of one sheet 
to the other by the adhesive properties of the solution. There is 
hère no saturation of a central core or sheet, no strengthening filling 
substance between two sheets of asbestos, or of other fireproof ma- 
terial, and therefore no appropriation of the i)eculiar and essential 
features of complainant's product. Complainant claims, however, 
and its expert witness, with much ingenuity of argument, supports 
the claim, that défendants' composite sheet, made as just described, 
does contain a central core or layer, saturated with the hardening 
solution of silicate of coda. The argument is this: That wben the 
two sheets of asbestos paper are cemented together in the manner 
described the adhesive solution on the surface of one sheet i»rmeates 
or saturâtes both. sheets to an appréciable extent; that the flbers 
on the surface of each sheet, by capillary attraction, absorb sufQcient 
of this solution to constitute, when pressed together and hardened, a 
central core or layer of incombustible material. It is not claimed 
that either sheet is saturated, much less that there is any central 
independent sheet so saturated; but the contention is that the sili- 
cate of soda is so taken up by the fibrous surface of each sheet, when 
the two are pressed together, that they harden into a distinct incom- 
bustible central layer. TJpon this argument the whole contention of 
complainant as to défendants' infringement is founded. The fallacy 
of the argument, however, is apparent. The opération of the ad- 
hesive solution upon the fibrous surface of the two sheets, when 
pressed together, to produce in the middle of défendants' structure 
an incombustible and meaeurably rigid fllm, is the thing complained 
of. But it is perfectly évident that this inner layer is not and can- 
not be said to be cemented or united to the outer layers by the 
silicate. The condition produced is manifestly différent, both in the 
method of production and structure, from complainant's independent 
thoroughly saturated core or layer of asbestos or other incombusti- 
ble material. Uniting an asbestos sheet to another surface by silicate 
of soda is admittedly old in the art; so, also, the uniting of two 
or more sheets together by the same adhesive solution. That de- 
fendants eflectuate in some degree the resuit aimed at by the patent 
in suit, to wit, the production of a fireproof material sufifliciently 
rigid to maintain the shai)e impressed upon it, does not necessarily 
invade complainant's monopoly, the éléments of asbestos paper and 
silicate of soda so used in both complainant's and défendants' product 
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being old in tl*e art. The state of tte art requires that complainant 
shoald beJiieM to the précise structure described in the patent. It 
is only a fair, fljid not a severe, application of tliis principle that 
distinguisheSi in the sensé of the patent law, the separable and inde- 
pendent layer, sheet, or central core ttom the condition produced by 
the partial saturation of the surfaces of the two sheets, when pressed 
together, by the adhesive tllm of silicate of soda. 

We hâve so far discussed the question of the alleged identity of 
the two structures without référence ,to the disclosure of the file 
wrapper of the patent ip suit. The iapplication for the patent by the 
assigner of the complainants was the subject of a protracted litiga- 
tion in the patent office. It appears that the application for the 
patent was refused by the principal examiner, before whom the 
original case came for action. Tfee rejection was grounded by the 
examiner, among other things, upoù références to prier patents, 
notably to the Johns patent, No. 230,945, and to the Merrill patent, 
No. 367,424; also upon patents ta Halpine, No. 200,192, to Johns, 
No. 433,470, and to Line, No. 333,138; and also, in relation to claims 
6 and 7, to the British patent to Mke, No. 18,646. At the close of 
his opinion, the examiner uses this language: 

"In View of the disclosure of the références, the examiner Is unable to aee 
that the claims set forth any patentai?!» Invention. The materials, arrange- 
ment, and treatment are ail old and well known, and nothlng has been added 
to the knowledge of the public, nor any substantlal advance made in the art." 

Prom this décision an appeal was taken to the board of examiners 
in chief, and the case was submitted upon elaborate briefs of appel- 
lant's counsel. The board of examiners in chief, by a majority of 
two to one, afflrmed the décision of the primary examiner. lYom 
this judgment of the board of examiners in chief an appeal was taken 
to the commisBioner of patents, and the case elaborately argued 
before him by the appellant. The commissioner reveraed the décision 
of the board of examiners in chief, and allowed the issuance of the 
patent. In according to the patent so issued the presumption to 
which it is entitled, from the action of the patent officiais, we are 
bound to notice such statements and admissions as were made by 
the applicant in the course of the proceedings in order to obtain his 
patent as bave any bearing Upon the scope of the invention, and on 
the question of what are the essèntial features of thé patent asked 
for and granted. Définitions ând admissions mâde by an applicant in 
order to avoid the state of the art as adduced by the office are al- 
ways binding on him. Sargent v. Lôck Co., 114 U. S. 63, 5 Sup. Ct. 
1021, 29 L. Ed. 67. The doctrine of this case, in the respect just 
quoted, is afflrmed in many décisions of the suprême and circuit 
courts Of the United States, and is in accord with sound reàson, and 
the philosophy of the rûles in regard to disserving statements made 
by a party to a suit. The applicant, in his statements in the appeals 
to the board of examiners in chief and to the commissioner of patents, 
felt himself compelled, in order to avoid the objections urged to the 
granting of his patent, and the effect of the références of the prin- 
cipal examiner, to emphasize the ûecessity of an independent inner 
sheet, saturated with the incombustible solution, and of outer sheets 
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united to the inner by thé saturating médium. Accordingly, the 
applicant, in his argument before the examiners in chief, as to tMa 
distinction, used this language (page 73, record, défendants' exMbits): 

"If the stated spécifie and distlnguishing features of appUcant's Invention 
are dlsregarded, and only the cementing together of three layers of the same 
or of différent material la considered, as the primary examiner has done, the 
références would apply, but the product described in appUcant's spécification 
IS NOT THE RE8ULT OF MERELY CEMENTING TOGETHER OF 
TWO OR THREE LAYERS of varions materials or of a core or foundation 
sheet and a sheet or sheets of incombustible material applied and secured to one 
or both sides of the core or foundation sheet. (The capitals and italics are 
those of appellant's brief.) 

Again, in deâning his invention, the applicant says, in his appeal 
to the board of examiners in chief, that it is — 

"A composite sheet consisting of three éléments: First, a perméable flbrous 
sheet, which may or may not be flreproof, must, however, be of sufflclent con- 
slstency or tensile strength, and capable of being permeated by the second 
élément; second, an incombustible hardenlng solution; and, third, two sheets 
of flexible asbestos material, which are united to the flrst élément, forming 
the core, or, as applicant terms it, 'structural filling,' of the product by means 
of the same second élément, noncombustible and hardening solution, permeat- 
ing the flbrous sheet." 

This statement, literally or in substance, is repeatedly made 
throughout his argument. At page 73 of the record, défendants' 
exhibits, we flnd the following: 

"The examiner, in thus stating the distlnctive features of the product point- 
ed out in the claims, disregards entirely the nature of the core or foundation 
sheet, which is distinctively pointed out in the claims, and is set forth In ap- 
pUcant's spécification, as one of the main features of his inTentlon." 

We also flnd in the same written argument of the appellant (de- 
fendants' exhibit book, pages 17, 18), in distinguishing his invention 
from that claimed in other patents referred to, the follovring: 

"In the cases of Thomas and of others the cementing material must not be 
permitted to permeate the flbrous material, whereas in applicant's case this 
is an essential feature of his invention. This patentée (Thomas) states re- 
peatedly 'that he coats or covers [the layer of haïr felt] with silicate of soda' 
to afflx the asbestos sheet to its surface." 

Also the same at page 24: 

"In the United States patents to Thomas or Merrill it is essential that the 
solution uniting the layers does not permeate the inner sheet or layer, whereas 
in applicant's case it is essential that the inner sheet be permeated or fiUed 
with that solution to attain the purpose of the invention." 

Also the same at page 32: 

"Applicant begs to respond that he purposely uses in performing his inven- 
tion 'flbrous and perméable' material for the core sheet, with the end in view 
to store a quantity of the hardening solution therein. This is one of the 
characteristic features of his product, distinguishing it from those cited in the 
références of record. It is apparent that it would not be possible to embody 
in the product such a quantity of the hardening solution as is required to ren- 
der the composite sheet capable of retaining its shape under pressure if the 
core sheet be only coated with it" 

Also appeal to the examiner in chief, at pages 77, 78 (discussion 
of the Merrill patent). 
103 F.— 21 
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A.léti appeâl tô the commissioner at pages 112 and 113: 
t'^î'liÉ^dMh'oi? jtaper used by applicaiit for the fllUng or core o£ hls composite 
flreïJrooiang slieet'4s not 'coated,' but pprineated or saturated -with the llquid 
silicate of soda as çxplalned In the speelflcation and pointed out In the claims. 
Thia feature ww, fts shown by the teèord; repeatedly urged by the appellant 
in the proceedlngs before the prineîpal' examiner as one of the distinguishlng 
characteristlcs of âppellant's composite sheet." 

Also the eame at page 114: 

"As It appears from thlB statement, the understandlng of the examiner in 
chlef as to what thesë claims specify là erroneous In every Important particu- 
lar. The examlliër' In chlef states thstt the silicate of soda is 'coated on the 
paper.' Appellant sets forth In hls spécification, and points out in every one 
of hls claims, that the inner layer or core is saturated or permeated with the 
incombustible hardenlng solution." 

After thèse définitions of his invention and admissions made by 
the applicant iû arguing his appeal, the commissioner, in reversing 
the décision of the board of chief examiners, dwells upon the essen- 
tial and differentiating character of thia separable and saturated core 
or layer. Allnding to the références ap<Jn which the application had 
beën formerly rejected, the commissioner says: 

"None of them, however, shows Incombustible sheets united by a perméable 
fabric saturated with an incombustible hardening solution." 

If the spécifications and claims did not of themselves make clear 
this essential character of an indépendant core or fotmdation layer 
of perméable fabric, saturated through and through by an incom- 
bustible hardening solution, the statéinents and admissions of the 
patentée, just qnoted, woul^ establish it beyond cavil. The alleged 
infringement is, as we haT€? seen, a composite sheet, made by ce- 
menting together two, and only two, sheets of.asbestos paper, with 
a viscous solution of silicate of soda. The entire absence from this 
composite sheet of any separable, independent, fully-saturated layer 
or core, to either side of which asbestos sheets are fastened, distin- 
guishes the défendants' structure from that of the patent in suit, as 
defined and narrowed, not only by the claims and spécifications, but 
also by the statements and admissions made in the progress of the 
case through the patent offtce. 

The view thus taken of the question of infringement makes it un- 
necessary to discuss the other questions raised by défendants as to 
the novelty of the invention described in the patent in suit. Admit- 
ting the patentability of this invention within the Unes herein con- 
sidered, we are neverthel^ss of opinion that no infringement by de- 
fendants has been shown of any of the rights secured by said patent. 
The bill therefore must be dismissed, with costs. 



THE SOLVEIG. 

(Circuit Court of Appeals, Fourth Circuit. July 9, 1900.) 

No. 350. 

Maritime Libns— Advances and Charges PAid by Subchautbiier. 

No maritime lien exists on a vessel, In the absence of express contract 
therefor, for advances made to the cr.ew wlthout the knowledge of the 
master, or for tiort charges pald, in fàvor of a charterer for a voyage, 
whose charter was not with the owners, but with a time charterer, who was 
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bound by his charter to pay ail such charges, and of which fact his subchar- 
terer was chargea with notice. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia. 

Frederick M. Brown (Butler, Notman, Joline & Mynderse, on the 
brief), for appellant. 
Robert M. Hughes, for appellee. 

Before GOFP and SIMONTON, Circuit Judges, and BEAWLEY, 
District Judge. 

BRAWLEY, District Judge. The Danish steanaship Solveig was 
chartered for six months by her owners to Henry T. Knowlton, under 
a charter party which contained, among other conditions, the follow- 
ing: 

"(1) That the owners shall provide and pay for ail the provisions and wages 
and consular, shipping, and dlscharging fées of the captain, offleers, engineers, 
flremen, and crevé; shall pay for the Insurance of the vessel; also, for ail the 
cabin, deck, engine-room, and other necessary stores,— and malntaln her in a 
thoroughly efficient state, In huU and machinery, for the service. (2) That 
the charterers shall provide and pay for ail the coals, fuel, port charges, pilot- 
ages, agencles, commissions, consular charges, and ail other expenses whatso- 
ever, except those before stated, and shall accept and pay for ail the coal In the 
steamer' s bunkers on delivery; and the owners shall, on expiration of this 
charter party, pay for ail coal left in bunkers, each at the current market 
priée at the respective ports when she Is delivered to them." 

The charter party was to be canceled if the steamer was not ready 
to receive cargo by January 20, 1897, and the charterers were to pay 
for the use and hire of the vessel at the rate of eight shillings per gross 
registered ton per calendar month; captain to be under orders and 
directions of the charterers, and to be removable upon complaint of 
the charterers, who had the right of subletting the steamship. On 
April 21, 1897, Miller, Bull & Knowlton, as agents of the time charter- 
er, chartered this steamship to William Johnston & Co. for a voyage 
from îv'ewport News to Hamburg, to be loaded with a cargo of grain; 
and while so chartered she was burned at her wharf in Newport News 
on April 27, 1897," the flre originating on the wharf. The vessel was 
so much injured as to be incapable of proceeding with her voyage, 
and was afterwards sold under proceedings instituted by the salvors; 
and the proceeds of the sale, less the amount decreed to the salvors, is 
in the registry of the court. This appeal is from a decree of the dis- 
trict court of the Eastern district of Virginia ordering the payment 
of certain items out of the remuants and surplus arising from the 
judicial sale of the steamship upon the pétition of WiUiam Johnston 
& Co.. the items allowed being as foUows: 

Eeporting news of Solveig to persons interested in cargo $ 26 87 

Loans to crew of Solveig 10 02 

Cost of wharfage 87 72 

Port dues 10 00 

$187 75 

The master of the ship testifled that he did not know William 
Johnston & Co., and that no advances were made by them, either be- 
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fore or after the flré, at his request or with Ms îiiiowledge; and the 
question to be decided is whether William Johnston & Co. Lave a mari- 
tune lien upon the ship for such advances. If they had not such a 
lien upon the ship, it would be répugnant to every sound principle to 
allow the claim against the proceeds. The Lottawanna, 20 Wall. 
224, 22 il. Ed. 259. Maritime liens are aJlowed upon the ship herself, 
to the amount of the debts contracted in keeping up her existence and 
nsefulness. The necessitiea of commerce require her to visit places 
where her owners are not known or are inaccessible, and, the m aster 
not being usually of sufficient pecuniary ability to respond to the de- 
mands of the voyage, he is the fully authoriz&d agent of the owners; 
and any debt created by him for the benefit of the ship, to enable her 
to complète the voyage upon whick she is engaged, is secured by a 
lien upon the ship itself. "The vessel mUst get on," says the court in 
The Aurora, 1 Wheat. 96, 101, 4 L. Ed. 46, and "the necessities of com- 
merce require that, when remote from the owners, he (the master) 
shall be able to subject his owners' property to that liability vsithout 
which it is reasonable to suppose he would not be able to pursue his 
owners' interests." And liens thus created by implication or opéra- 
tion of law do not arise when from the circumstances of the case it is 
clear that np such neceseity has existed, and that the supplies or ad- 
vances were not madë upon the crédit of the ship or by the authority 
of the master. In this case there is no privity of contract between the 
owners of the 'Solveig and the petitioners. Their contract was with 
Miller, Bull & Knowlton, who represented themselves as "time-charter 
agents" of the steamship. By the voyage charter the petitioners were 
put upon notice of the existence of the time charter, and of ail the 
rights of the owner of the vessel thereunder. An inspection of this 
time charter would havè shown that the owner was not lîable for any 
charges for wharf âge or port dues; that the owner was to receive a 
certain sum per registered ton per month for the hire of the vessel 
and the port charges, "and ail other charges whatsoever" were to be 
paid by the time çharterers. As they had agreed to pay ail such 
charges, they, of course, had no authority to bind the vessel for the 
same. Such diligence as good f aith requires would Jiave enabled thèse 
petitioners to ascertain that there was no authority anywhere from 
the owners to obtain any supplies ui)on the crédit of the vessel. No 
necessity can be suggestqd and no reason urged in support of such a 
maritime lien. The testimpny of the master shows that the cargo was 
tafcen on board under the supervision of EUis, the supercargo appoint- 
ed by Knowlton, the time charterer, and that he had nothing to do 
with it, except so far as the safety of the vessel and the character of 
the stowage were concemed. By the terms of the charter party the 
gênerai owner was to reçeive m much per month for the hire of his 
ship, and it was nothing to him whether she carried this cargo or not. 
The charterer became the quasi owner, and the contract of the peti- 
tioners was solely with him. The owner of a chartered vessel is not 
liable for wharfage. 1 Pars. Shipp. & Adm. 300. In The Aeronaut 
(D. G.) 36 Fed. 497, Judge Brown says: 

"But upon Personal dealings with the gênerai owners, or with the çharterers, 
who are the owners pro hac vice, for supplies to be furnished wlthln the same 
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port or State where the contract Is made, the légal presumptlon Is that the 
dealings are not with the ship or upon her crédit, but upon the ordinary Per- 
sonal responsibility of the owners, with whom the dealings are had; and no 
lien is in such a case sustained, unless a crédit of the ship is proved to be 
withln the Intention of both parties. There is no légal presumption that aida 
the libelant in making ont a maritime lien. They must stand upon the facts 
as they existed, and, upon thèse facts, not only had the eharterers, under the 
circumstanees of this case, no authority to charge the ship for thèse supplies, 
but there Is no évidence that they had the slightest intention of doing so. 
Nothing in the negotiations or in the ordering of the supplies points to the ship 
as an intended source of crédit, within the common intention, and the charter- 
ers could not hâve contracted on that basis in this case without fraud on the 
gênerai owners." 

The captain of the ship, by the terms of the time charter, was un- 
der the orders of the eharterers, who were to indemnify the owners 
from ail conséquences or liabilities arising from compliance with the 
same. 

The Kate, 164 U. S. 458, 17 Sup. Ct. 135, 41 L. Ed. 512, was 
a libel against the vessel for coal furnished. There was a time charter 
party similar in terms to that now under considération, wherein the 
eharterers were to furnish eoals, etc. ; and a lien was claimed in virtue 
of a statute of 'New York which gave a lien upon the vessel for such 
supplies "as may be fit and proper for the use of such vessel at the 
time when the same were furnished," upon debts contracted by the 
"master, owner, eharterer, builder, or consignée." The cases on the 
subject are reviewed, and the court says: 

"When, therefore, supplies are furnished to a vessel in a foreign port, upon 
the order of the master, nothing else appearing, the presumption is that they 
■were furnished on the crédit of the vessel and of the owners, and an implied 
lien is given. But no such necessity can be suggested, and no such reasons 
urged, in support of an implied lien for supplies furnished to a eharterer, when 
the libelant at the time knew, or by such diligence as good faith required could 
hâve ascertained, that the party upon whose order they were furnished was 
without authority from the owner to obtain supplies on the crédit of the vesseU 
but had Tindertaken, as between itself and the owner, to provide and pay for ail 
supplies required by the vessel." 

Again : 

"If no lien existsi under the maritime law when supplies are furnished to a 
vessel, upon the order of the master, under circumstanees eharging the party 
furnishing them with knowledge that the master cannot rigbtfully, as against 
the owner, pledge the crédit of the vessel for such supplies, much less is one 
recognlzed under that law where the supplies are furnished, not upon the order 
of the master, but upon that of the eharterer, who did not represent the owner 
In the business of the vessel, but who, as^ the claîmant knew. or by reason- 
able diligence could hâve ascertained, had agreed himself to provide and pay for 
such supplies, and could not, therefore, rightfully pledge the crédit of the vessel 
for them." 

The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 710, is to the 
same effect. 

The record in this case shows that there was no express agreement 
for a lien, and there is nothing in the testimony that warrants the 
inference that either the master or the eharterers agreed to pledge 
the crédit of the vessel. The petitioners were dealing with the time 
eharterers, who, by their agreement, were bound to pay ail port 
charges and "ail other charges whatsoever." They could not, without 
actual fraud, pledge the vessel for the payment of thèse debts, and 
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there is no ground to suspect that they did so. The master of the sMp 
certainly did not, for his uncontradicted testimony skows that. be had 
no relations whateoever with petitioners. There heing no actual lien 
by agreement, and no circnmstances from wbich one can be impliedj 
our opinion is that none existe. 

Objection bas been made to the right of the petitioners to sue, being 
the agents of a named principal. Our conclusion renders it unneces- 
sary to consider or détermine this point. The decree of the district 
court is reversed. 



THE CAREIB L. TTLBE. 

(District Court, B. D. North Carolina. July 3, 1900.) 

PiLOTS— Tkndbh of Services— Right to Compensation. 

Code N. C. §1 3502, S505, wàlch provide that If any master of a vessel, 
uot havlng a pllot on board, coming over the bar and Into the Cape Fear 
river, or np and down such river, shall refuse a pllot across the bar, such 
pilot Bhall be entltled to the same pilotage as if he had been actually em- 
ployed, are not applicable to a barge wlthout motive power, and in tow 
o£ a coastwise tug having on board a regular pllot. 

In Admiralty. Libel to recover pilotage. 

Thos. Etans, for libelant. 
George Bountree, for respondent. 

PURÎïELL, District Judge. The libelant, being a pilot on Cape 
Fear river, files his libel in rem against the barge for pilotage, under 
sections 3502 and 3505 of the Code of North Carolina, being a part 
of the act of the législature of the state in 1.784. The sections pro- 
vide that when any master of a veœel, not having a pilot on board, 
coming over the bar and into the Cape Fear river, or up or down 
said river, shall refuse a pilot across the bar, then such pilot so re- 
fused shall be entitled to the same pilotage as it he had been actually 
employed. Libelant's proctor cites, and relies, also, on section 3522 
of the Code; but this section has, by act of 1889 (chapter 285), been 
amended to apply to Hatteras Inlet only, and hence bas no applica- 
tion, label claims several refusais on the part of the master of the 
barge. The Carrie Tyler is a barge owned and enroUed at Charles- 
ton, S. C, of (net measurement) 503 tons; and it is alleged that her 
usual cargo is from seven to eight hundred tons, dead weight. On 
six occasions the master refused pilotage when libelant made appli- 
cation before the vessel had crossed the bar, and libelant claims 
|240, or |40 for each occasion. The Carrie L. Tyler is a barge having 
two stump masts, and carrying just enough sail to steady her in a 
sea, but not sufScient for sailing, or to furnish motive power. She 
is engaged in transporting phosphate rock from Oharleston, S. C, 
to Wilmington, N. C, and on each occasion when spoken by libelant 
was in tow of a regular coastwise tug, having a licensed pilot on 
board. The indebtedness was denied. There was no dispute of the 
facts. 

Several interesting questions were discussed in the argument, 
which it Is not necessary to pass upon in determining the question 
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at issue. Is the Carrie L. Tyler such a vessel as was contemplated 
in the statute? Or does the statute apply to a barge in tow of a 
coastwise tug having a regular pilot? If not, then the libel skould 
be dismissed. The tug and the barge were, in contemplation of law, 
one ship, having a regular pilot, and during the tow the tug would 
hâve been liable for a collision. The Civilta and The Eestless, 103 
U. S. 699, 26 L. Ed. 599; The Minnie, 40 C. C. A. 312, 100 Fed. 128; 
The Plover (D. C.) 100 Fed. 883. This being well-settled admiralty 
law, it was not contemplated in the statute to require barges without 
motive power, in tow of a tug having a pilot aboard, to emploj a 
pilot. The libel is therefore dismissed at libelant's cost. It is so 
ordered. 
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(District Court, E. D. North Carolina. July 3, 1900.) 

PiLOTS — Obligation to Takb Pilot— Bargb in Tow. 

A barge without motive power, in tow of a tug having a regular pilot 
on board, is not within the provisions of Code N. C. §f 3480, 3481, 3518, 
requiring vessels to employ a pilot in crossing the bar at the mouth of 
Cape Fear river, and passing up and down the river, and providing for a 
forfeiture where any one not being licensed acts as pilot in such case. 
In contemplation of law, the tug and tow are one vessel, and the pilot of 
the tug is the pilot of the voyage. 

In Admiralty. 

Thos. Evans, for libelant. 
Geo. Kountree, for respondent 

PURNELL, District Judge. This is a libel in rem, under sections 
3480, 3481, and 3519 of the Code of North Carolina. The facts are 
the same as in the cause in admiralty entitled "Walker L. Newton 
V. The Barge Carrie L. Tyler," argued and decided at this term (103 
Fed. 326). This libel by the board was entered by virtue of sections 
3480 and 3481, above cited; and the claim is for |240, because it is 
alleged that the barge bas on three occasions refused pilotage over 
the bar, and up and down the Cape Fear river. Hence libelant claims 
it is entitled to demand, and bas demanded, the forfeiture provided 
for in the section cited. Respondent demurred to the libel. The 
demurrer is sustained. The libel does not state facts which, if true, 
are sufBcient to constitute a cause in admiralty. The section cited 
(3519) provides for a forfeiture for any one who, not being licensed, 
acts as pilot; and there is no allégation to sustain the forfeiture. 
And, as before decided, the barge, being a vessel without motive 
power, which depended upon and was propelled in its voyages by 
steam tugs having regularly licensed pilots, was not of the claes of 
vessels contemplated in the statute as being required to employ a 
pilot. The tug and tow being, in contemplation of law, one vessel, 
the pilot of the tug is the pilot of the voyage. Nor is there anything 
in the statute which gives to libelant a forfeiture under the facts iis 
stated. The demurrer is sustained, and the libel dismissed, at the 
cost of libelant. It is so ordered. 
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In re LAKBLAND TRANSP. 00. 

THB 6E0EGH W. ROBY. 

(District Court, H. D. Mlehlgan, S. D. July 16, 1900.) 

L Coi-usïoir— DisTEiBUTiON op Damaoss bbtwbkn Vessbi, and Cargo— Hart- 

ICR AOT. 

The whole object of the Harter act Is to modlfy the relations prevlously 
existlûg between the vesSel ahd her cargo, and it does not affect the rela- 
tive rlghts of vessel and cargo owners as clalmants agaiast a second vessel 
for damages arising from collision. 

9. Samkh-Rioht to Pbiobitt. 

Where both vessels were In faujt for a collision In whlch one was sunk, 
with her cargo, the cargo owner bas the superior lien upon the fond avalla- 
ble for réparation. In the absence of contract affectlng such right 

3. Samb— Loss DP Cargo— Subrogation of Vbssel Owner to Insubance. 

Where, In a suit f ot limitation of Uabllity arisJng out of a collision 
•which resulted In the loss of the second vessel and her cargo, such vessel, 
although adjudged equally In fault, clalmed and was awarded exemption 
from llabiUty to her cargo owners under the provision of the Harter act, 
her, owners hâve no, right to be subrogated to the clainja of the cargo 
owners against the Insuper of the cargo, under the "benefit qf Insurance" 
clause of the bills of lading, becanse the court awards the entlre fund 
for distribution to the cargo owners in préférence to the vessel owners 
on accoiint of the vessel's contrlbuting fault, on the theory that such ac- 
tion necessarlly imposed on the vessel the Uabllity for the loss of cargo. 
In such case the payment of claims entitled to légal préférence, as per- 
mitted by admiralty rule 55, eannot be said to take anythlng from the 
holders of Inf erlor claims, who hâve no Interest in the fund untll preferred 
creditora hâve been satisfled. 

i. Same— ToTAi, Loss OF Vessel- Mbasure of Damages. 

Where a vessel Is sunk and totally lost in a collision, and her fuU 
value is awarded her owners as damages, they are not entitled. In addi- 
tion, to recover the ampunt she would hâve earned under an unexplred 
charter. 

& Same— Prioriti m Distribçtion of Damages— Claims of Crew for Loss 
OF Effbcts. 

The négligence of a shîp Is so far imputable to her offlcers and crew 
that they are entitled to recover from another vessel but half the dam- 
ages sustained in the loss of tbeir effects ds the lesult of a collision for 
which their own vessel was equally in fault, and thelr claims therefor are 
Bubordinate to those of the cargo ownera 

6b Same— Claim of Charterer for Loss of Prbight. 

The claim of a charterer havlng full control and management of a 
vessel, and supplylng her master and crew, for loss of freight resulting 
from a collision, for which such vessel was adjudged equally in fault, 
against the fund arising from the sale or bondlng of the other ofCendlng 
vessel in proceedings instltuted by her owners for limitation of liability, 
stands on the same footing as that of the owners of the cliartered vessel, 
and is subordlnate to that of the ownersi of her cargo. 

In Admiralty. On motion for decree and exceptions to commie- 
aioner's report. 

John G. Shaw and William B. Cady, for Peter P. Miller and others, 
owners of th.e steamer Florlda. 
P. H. & G. L. Canfield, for British & Foreign Marine Ins. Co. 

SWAN, District Judge. On the 20th day of May, 1897, a collision 
occurred on Lake Hurou between the steamers George W. Koby and 
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Florida, wliereby the latter, with lier cargo, waa sunk and became 
a total loBS. The Florida at the time of her loss was running under 
a season charter to the Lackawanna Transportation Company, which 
engaged during said season to "man, use, and navigate the said ves- 
sel at its own expense, and for its sole use and beneflt." A libel was 
flled by the owner of the Florida to recover damages for loss of the 
vessel and her cargo; also, for loss of seamen's effects, etc.; and a 
cross libel was flled by the owners of the George W. Eoby, who 
subsequently flled their pétition for limitation of liability. On the 
hearing both vessels were held in fault, and damages ordered to be 
divided, and a référence was made to the commissioner to ascertîùn 
and report the same. In the proceedings for limitation of the lia- 
bility the Roby was appraised and bonded in the sum of |59,300. 
The claims proved against her in those proceedings were as follows: 
(1) The claim of the British & Foreign Marine Insurance Company 
as underwriters upon the cargo of the Florida, amounting to the 
sum of 165,293.33, including interest to the date of the commissioner'a 
report, which was flled August 28, 1899. (2) The claim of Peter P. 
Miller et al. as trustées of that part of the cargo of the Florida not 
insured by the British & Foreign Marine Insurance Company, amount- 
ing to the eum of |6,026.71, including interest as aforesaid. (3) The 
claim of Peter P. Miller et al. as trustées of the effecta of the oflB- 
cers and the crew Of the Florida, amounting to the sum of |1,462.79, 
including interest as aforesaid. (4) The claim of Peter P. Miller et al, 
as owners of the propeller Florida, amounting to the sum of $45,- 
596.56, including interest to the date of the report as aforesaid; said 
sum being one-half of the value of said steamer with interest as 
aforesaid. (5) The claim of Peter P. Miller et al., owners of the 
Florida, for the loss of the unexpired term of the charter for the 
steamer for the season of 1897, viz. the sum of $13,889.52. 

The aggregate of the claims proved and allowed by said commis- 
sioner's report is the sum of $118,379.39, — about twice the appraised 
value of the Eoby. The main question presented by the commis- 
sioner's report and exceptions thereto, and the motion of the owners 
of the Florida and that of the insurance company for decrees in their 
favor, respectively, arises upon the division of the funds represented 
by the stipulation given for the appraised value of the Eoby, — wheth- 
er that fund shall be apportioned ratably between the injured par- 
ties, or whether the claim of the cargo owners shall be preferred to 
that of the owners of the Florida, or vice versa. It is contended on 
behalf of the Florida that the claim of her owners ranks that of 
the cargo owners, by reason of the opération of the Harter act, so- 
called, and must be paid in full before that paid for the cargo. Both 
vessels being held in fault for the collision, the cargo owners, being 
blameless, contend for priority of their claim. The exact question 
hère presented has not been expressly decided in any reported case. 
In the case of The Chattahoochee, 173 U. S. 540, 19 Sup. Ct 491, 
43 L. Ed. 801, which resembles the case at bar in some particulars, 
and is claimed to be décisive hère, the facts were substantially as 
follows: The Chattahoochee collided with the schooner Golden Rule, 
which, with her cargo, was sunk and became a total loss. The dis- 
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trict court fomxd both vessels infifault, aed lentered a decree against 
the eteam^rfor fl7,215.l7,-rthe full yalwe of the sunken cargo and 
the effects of a passenger. The dajnages !by reasonof the loss of 
the schooner and the effectg of her crew were $18,410.90, for one- 
half of which, viz. |9,205.4S, the steamer was held liable; but her 
owners were allowed to recoup from that sum |8,607.58, which was 
one-half of the value of the cargo. Holding that the schooner was 
entitled to the benefit of the Harter act, the suprême court said, in 
an opinion bjr Mr. Jiusttlce Brown: 

'' "It was held by thls court in the case of The Atlas, 93 U. S. 302, 23 L. Hd. 
863, that an Innocent owner of a Cargo Is net bound to purstie both coUiding 
vessels, though both may be In fâult, but Is entitled to a decree against one 
alone for the entire damages. It was held by the courts below that, while 
the action of the owner oï the cargo would lie against the steamer for her full 
amoimt of damage done, the owners of such steamer were entitled to recoup 
one-half of this amoùnt against one-half of the àmount awarded to the owners 
of the schooner for the loss of thetr yessel, upon the theory that under the 
limlted liability act they were liable for one-half of this amount, not exceed- 
Ing the value of the schooner. * * • We are of opinion that the court 
of appeals did not err in deductlng one-half of the value of the cargo from 
one-half the value of the sunken schooner, and in limlting a recovery to the 
différence between those values." 

This was the point of the décision. The recoupment was obviously 
allowed,; not as a liability of the schooner to the cargo owners, but 
in satisfaction of the claim of the owners of the steamer against the 
schooner for one-half the total damages, "because when both vessels 
are in fault there arises a liability of one party to pay the other such 
sum as is necessary to equalize the burden." The North Star, 106 
U. S. 22, 1 Sup. Gt. 41, 27 L. Ed. 91. No question of priority, as be- 
tween the Qveners of tiie schooner and the owners of the cargo, was 
contested or paesed uppn by the court. The Cîhattahoochee, as one 
of the two wrongdoers, was liable to the cargo owners for ail the 
damages suffered by the cargo, which, of course, was innocent of 
fault. Under the Harter act the schooner was exempt from liabil- 
ity for the, loss or injury of her cargo, although her relations to the 
ChattahoGchee were unaffected by that act. The remedy, therefore, 
of the cargo owner, whether the suit was brought in his own name, 
or by the owners of the vessel as trustée for him, was against the 
steamer aolely; and his right to recover his entire damages was un- 
questionable, under The Atlas, 93 U. S. 302, 23 L. Ed. 863, The Bea- 
consfleld, 158 U. S. 303, 15 Sup. Ct. 860, 39 L. Ed. 993, and The New 

York, 175 ÏI. S. 187, 20 Sup. Ct. 67, Adv. S. U. S. 67, 44 L. Ed, . 

In whatever aame such suit was brought, the remedy against the 
wrongdoer proceeded against could not Se aflected, or the amount of 
recovery impaiped, by any défense arising out of the contract of car- 
riage with the schooner. It is equally clear that in a suit for collision 
the rule of mutual liability when both vessels are in fault cannot be 
defeated by the contract of affreightment of their respective cargoes. 
Neithe» may be liable to her own cargo, yet each is answerable for one- 
half the damages resulting from the collision, notwithstanding. The 
Albert Bûmois (Oct. term, 1899) 20 Sup. Ct. 295, Adv. S. U. S. 293, 44 
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In thé case at bar the mutual liability is conceded, but, as tbe ap- 
praised value of the Koby is not enough to meet even the claim of 
the cargo owners alone, the question is squarely presented, avMcIi 
constitutes a preferred lien upon the stipulation given for the ap- 
praieed value of the Eoby,— the claim for loss of cargo, or that for 
the loss of the Florida? Further questions arise upon the subrogation 
clause in the bill of lading: The status of the claim for the freight 
pending upon the cargo of the Florida at the time of her loss; that 
of the claim of the owners of the Florida for the loss of the unex- 
pired term of the charter for the season ; and the rank which should 
be accorded the claim for the loss of the seamen's efifects. In Nor- 
wich Co. V. Wright, 13 Wall. 122, 20 L. Ed. 585, in proceedings had 
for limitation of liability by the owners of the steamer City of Nor- 
wich, which had been held solely at fault for a collision with a vessel, 
and decreed to respond therefor and for the cargo, and was also sued 
for damages and loss to her cargo, which was also greatly injured, 
it being alleged that the total damage claimed against the steamer 
would exceed her value, the court said: 

"But the claim of the libelants alone Is not alleged to be greater than the 
value of the steamer and her freight. The libelants, therefore, would be en- 
tltled to recelve the whole amount of this damage, if they were the only per- ■ 
sons who sustained damage, or if, by reason of the nature of their claim, their 
lien was superior to that of the owners of the cargo lost on the steamer. 
Liens for réparation for wrong done are superior to any prier liens for money 
borrowed, wages, pilotage, etc., but they stand on an equality with regard to 
each other if thev arise from the same cause. We think, therefore, that the 
lien of the libelants for the loss of the schooner and her cargo arising from 
the collision is on an equality with the lien for the loss of the cargo of the 
steamer from the same cause. MacL. Shipp. 598." 

It is to be noted that this refers to a case where the steamer alone 
was in fault. If this rule should govem ail cases, without regard 
to circumstances, the main question would be easy of solution, and 
the decree should be that the contestants for this fund should share 
it pro rata. It is recognized equity, however, that the claim of an 
injured party wholly innocent of fault or dereliction resulting in a 
loss should be more favorably regarded than that of a créditer against 
the same fund whose négligence aided to cause the loss. Such a case 
would présent an exception to the gênerai rule of pro rata division 
among suflerers by a common disaster, and that rule should be lim- 
ited to cases where ail the parties seeking réparation are equally in- 
nocent of fault, unless statutory or judicial authority has otherwise 
determined. The argument for the Florida that the postponement of 
her owners' claim against the Roby to that of her cargo owners is in 
contravention of the Harter act is untenable. The décisions upon 
that act clearly confine its opération to the relations between a 
carrying vessel and her cargo. It évinces no purpose to classify 
daims against a wrongdoer, or to départ from the well-settled équita- 
ble principles of distribution between competitors for the same fund 
which had always been followed in courts of admiralty. In The Dela- 
ware, 161 IL S. 471, 16 Sup. Ct. 516, 40 L. Ed. 771, Mr. Justice Brown, 
construing the act, says: 

"It is entirely clear, however, that the whole objeet of the act is to modlfy 
the relations prevlously existing between the vessel and her cargo. This is 
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appuient, not only from the tltle of the act, but frpm Its gênerai ténor and 
prbyll^bDS, whlch were evldently designed to flx the relations between the 
çaitb aod ^ë vessel, and to prohlblt contracts restrictlng the Ilabllity of the 
vessel and owners In certain particulars connected wlth the construction, re- 
palr, and outflt of the vessel, and the eare and dellvery of the cargo." Page 
474, 161 U, S., page 522, 16 Sup. Ot, and page 776, 40 L. Ed. 

In The Chattahoochee, supra, Mr. Justice Brown says: 

•ït would seem to follow [from The North Star, 106 U. S. 17, 1 Sup. Ct. 41, 27 
h. Ed. 91] that the sunken vessel Is not entltled to the beneflt of any statute 
tending to lessen Its llabillty to the other vessel, or to an increase of the burden 
of sùeh vessel untll the amount of such liabllity has been fixed upon the princi- 
ple of an equal division of .damages. This is, in effect, extending the doctrine of 
The Delaware case, whereln the question of liabllity for the loss of the cargo 
was not in issue, to one where the vessel suffering the greater injury is also the 
carrier of a cargo. In other words, If the Harter act was not intended to in- 
crease the liabllity of one vessel towards the other in a collision case, the re- 
lations of the two coUiding veèsels to each other remain unaffected by this 
ac^ notwithstanding one or both of such vessels be laden wlth a cargo." 

In The Irrawaddy, 171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130, 
the court rejected the claim of the ownera of the steamer Irrawaddy 
for gênerai average contribution from the cargo to the expenses ne- 
cessitated by the négligent stranding of the vessel, holding that the 
provisions of the Harter act did not sanction its allowance; and 
after reviewing the law a^ it stood before that act, by which the ves- 
sel was liable for ail th,e damages and expenses caused by négligence, 
the opinion sums up the construction of the act as follows : 

"Upon the whole, we think that, in determinlng the effect of this statute 
in restrictlng the opération of gênerai and well-settled prlnciples, our proper 
course is to treat those prlnciples as still existing, and to limit the relief from 
thelr opération, afforded by the statute, to that called for by the language it- 
self of the statute." 

There is nothing, therefore, in the Harter act to sustain the claim 
of the Florida owners for priority over that of the cargo owners. 
The claim is equally opposed to the spirit and usage of the admiralty 
and maritime law of the United States. That law assumes that the 
cargo owner is f ree from f ault in collision cases, and allows him to 
recoyer the entire damages,— a moiety from each of the offending 
vessels, if each is able to respond for its quota therëof, with a right 
to resort to the other vessel for any deficiency arising from the inabil- 
ity of the other to pay her due ^are. ,"* * * It would seem to 
be just that the owner of the cargo, who is supposed to be free from 
fàult, should rççover the damage done thereto from those who caus- 
ed it; and, if he cannot recover from either of them such party's 
due share, he ought to be able to recover it from the other. * • ♦ 
He [the cargo owner] ought not to suffer loss by the désire of the 
court to do justice between the wrongdoers. In short, the moiety 
rule has been adopted for a better distribution of justice between 
mutual wrongdoers, and it is not to be extended so as to inflict posit- 
ive loss on innocent parties." The Alabama and The Gamecock, 92 
U. S. 696, 697, 23 L. Ed. 763. In the application of the moiety rule 
to cases of mutual fault, it is said in The Atlas, 93 U. S. 318-320, 
23 L. Ed. 863: 
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"* • * The court never Intended to adopt a theory whlch would fall to 
glve innocent parties full compensation suffered by the collision, * • • 
and never meant to extend the moiety rule so as to do Injustice to an Innocent 
tow or the owner of the cargo. * » * Innocence entitles the owner to full 
compensation from the wrongdoer, and It is a good défense against ail claims 
from those who hâve lest." 

In the case at bar, because of the insufflciency of the fund, and 
doubtless in very many cases for a like reason, preferring the claim 
of the vessel owner to that of the cargo would deprive the latter of 
ail compensation. The carrying vessel being absolved by the statute 
from liability to her cargo, if the latter's claim against the Roby is 
postponed to that of the Florida the cargo owner is left remediless, 
notwithstanding his carrier's agency in causing the loss. This resuit 
is plainly inéquitable and contrary to the spirit and usage of the 
maritime law, and, as has been pointed out, the Harter act contains 
nothing to sanction a discrimination so unjust. The statutory ex- 
emption to the carrier is purely négative. It shields him against the 
cargo's claim, but does not advance his rank as a claimant for rép- 
aration against his co-wrongdœr, or even give him equality with the 
cargo owner. This is the rationale of the décision of The Irrawaddy, 
supra. The equity of contribution in gênerai average for expenses 
incurred for the common beneflt of vessel and cargo, occasioned by 
a péril for which the carrier is not answerable, is stronger than that 
of a joint wrongdoer to absorb, or even share pro rata with an in- 
nocent party in, the only fund to which recourse can be had for com- 
pensation. It résulta that the cargo owner, where both vessels are 
at fanlt, is the superior lienor against the fund available for répara- 
tion, unless by the contract of carriage and the supervening disaster, 
or by contract with insurers, another has been substituted to his 
right. 

Are the owners of the Florida entitled to be subrogated to the 
claims of the cargo owners against their insurers by the provisions 
of the bills of lading? Shipments Nos. 2, 4, 6, 8, and 9, allowed to 
the intervener the British Marine Insurance Company by the com- 
missioner's report at $11,665.69 and interest, were made under bills 
of lading containing the foUowing agreement: 

"Any carrier by water, liable on account of loss or of damage to any of 
said property, shall hâve full beneflt of any Insurance that may hâve been 
efCected upon, or on account of , said property." 

Shipment No. 3, allowed intervener at |137.25, was covered by a 
bill of lading containing the following clause: 

"In case of loss or damage of any of the property named in this bill of lad- 
ing for whlch this Company may be liable, It îs agreed and understood that this 
Company may hâve the beneflt of any Insurance ettected by or on account of 
the owner of said property." 

The total of the above shipments is |11,802.84. The right is as- 
serted on behalf of the Florida to hâve this sum, at least, deducted 
from intervener's claim of |57,697.50, under the clauses above given 
from the bills of lading. This claim is made on two grounds: (1) 
That, to the extent that the claim of the owners of the Florida against 
the Roby is diminished by preferring the claim of the shippers, the 
Florida la pro tanto necessarily held responsible for damage or loss 
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restilting from faults or etrors in navigation or in the management 
oftïie said vessel, and is ^teld liable for lossies arising from tke dan- 
gers of the sea or otlier navigable waters"; (2) nnder the ''beneflt of 
insùrance" clause in the billa of lading. The second of thèse prop- 
ositions is asserted as a corollary from the first. 

1. The first of thèse propositions is f allacious. The argument er- 
roneously assumes that the fund secnred by the Roby's stipulation 
for value veas constituted primarily for thé satisfaction of damages 
suffered by the libelants, and the interests other than the cargo which 
they represent, and that any payment made therefrom for cargo dam- 
age iâ in effect taken from libelants. By gênerai admiralty rule 55, 
rèlating to proceedings for limitation of liability, "the moneys paid 
or secured to be paid into court • • • or the proceeds of eaid 
ship or vessel and freight (after payment of costs and expenses) shall 
be divided pro rata amongst the several claimants in proportion to 
the amount of their respective claims duly proved and conflrmed as 
aforesaid! saving, however, to ail parties any priority to which they 
may be legally entitled." The stipulation given for the Boby is im- 
pressed with the same rights, and is to be distributed in the same 
manner among claimants against that steamer as the proceeds of 
her sale in the registry of the court would be in an ordinary suit in 
admiralty under an order of confirmation, viz. according to the rank 
of the claims decreed to be paid. In such proceedings payment of 
the claims of preferred creditors cannot be said to def eat or diminish 
those of inf erior rank, although the preferred claims may exhaust the 
fund. The holder of an inferior lien has no interest in the fund until 
prior liens thereon hâve been eatisfied. When that is donc, his inter- 
est begins. Until then, payments of preferred claims do not affect 
his security. The payment for cargo damage exacted from the sur- 
viving wrongdoer is based on the tort of that wrongdoer eolely. The 
fact that the cargo owner's priority exhaust? the fund, and prevents 
redresB therefrom to other sufferers by the collision, is the misf or- 
tune of the inferior creditors, but is in no sensé payment by them, or 
either of them, of the cargo loss. 

2. The validity of stipulations in the bill of lading giving the car- 
rier, when liable for the loss of the goods, the beneflt of any insùr- 
ance upon them, is well settled. Liverpool & G. W. S. S. Co. v. Phœnix 
Ins. Co., 129 U. S. 464, 9 Sup. Ct. 469, 32 L. Ed. 788. But says Mr. 
Justice Gray in that case: 

"It behooves a carrier setting up such a défense to show clearly that the In- 
surance on the goods is one which by the tenus of his contract he Is entitled 
to the beneflt of. Inman v. Kallway Co., 129 U. S. 128, 9 Sup. Ct. 249, 32 L. 
Ed. 612." 

As the Florida is not held liable on account of loss or damage to 
any of the property covered by the bill of lading, the "beneflt of 
insùrance clause" does not subrogate her owners to the right of the 
cargo owners against their insurers. This proceeding is not prose- 
cuted against tEe Florida or lier owners, but against the owners of 
the Koby, in the limited liability proceedings instituted by the lat- 
ter, to recover damages done to the cargo of the Florida. It ia also 
évident that the owners of the Florida cannot claim an exemption 
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from liability to the cargo under tke Harter act, and at the eame 
time claim to bave the beneât of the insurance upon the cargo. The 
carrier cannot claim the beneflt of the Insurance upon the cargo un- 
less he has paid or incurred a légal liability for its loss, or the dam- 
age thereto. Inman v. Eailway Co., supra. 

3. It is also insisted by the owners of the Florida that the com- 
missioner erred in rejecting their claim for compensation for the 
loss of the unexpired term of the charter under which the Florida 
was nmning when lost, viz. the sum of |13,889.52. The commis- 
sioner held that "this claim should not be considered or allowed in 
this suit as part of the damages recoverable by eaid owners, inas- 
much as said propeller was totally lost by reason of said collision, and 
her full value, with interest thereon, has been awarded to said own- 
ers." In this ruling the commissioner followed the view he had 
expressed upon a like claim made in the case of The North Star 
(D. C.) 44 Fed. 492-494, which was approved by Judge Brown. The 
reasons given by the commissioner are those expressed by Judge 
Thomas in the case of The Hamilton (D. C.) 95 Fed. 844. The decree 
in The North Star was afQrmed in 10 C. C. A. 262, 62 Fed. 71; this 
question being, however, passed sub silentio. In The Umbria, 166 U. 
S. 404, 17 Sup. et. 610, 41 L. Ed. 1053, Mr. Justice Brown, who de- 
livered the opinion of the court, thus réitérâtes and expands what he 
had said in The North Star (D. C.) 44 Fed. 496: 

"In cases of a partial loss there is no injustice in allowlng the probable 
profits of a charter for the short time during which the vessel Is laid up for 
repairs, but in case of a total loss the recovery of such profits is limited to 
the voyage which the vessel is then performlng, since, if the owners were 
entitled to recover the profits of a future voyage or charter, there would 
seem to be no limlt to such right, so far as respects the time of its continu- 
ance; and, if the vessel was under a charter which had months and years to 
run, the allowance of the probable profits of such charter might work a great 
praetical Injustice to the owners of the vessel causing the Injury." 

It may be added that in cases of partial loss, requiring détention 
for repairs, the owner is deprived of the probable earnings of his 
vessel during such détention, while in case of a total loss, in gên- 
erai, the deprivation of the earning capacity of the vessel is com- 
pensated by the award of her market value, which will enable her 
owner to purchase a vessel equally profitable. A possible or even 
an actual décline in freight rates or in the charter value of a like 
vessel is rather a vicissitude of the business of marine transportation, 
than a calculable élément of probable damages. An advance in such 
rates or in the charter value of the vessel would redound to the 
advantage of the ehip owner, whose decree has given him the meana 
of obtaining a vessel of equal value and capacity unfettered by a 
charter, and free to contract for the higher rates. Either contin- 
gency should not affect the compensation to be made for a lost ves- 
sel, because it is spéculative and uncertain. Again, if the owner is 
allowed the market value of his vessel and the probable profits of 
his charter, he may purchase another equally profitable vessel, and 
thus double his gain for the unexpired term of his charter. The 
great weight of American authority is against the rule of damages 
adopted in the case of The Freddie L. Porter (G, C.) 8 Fed. 170, 
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Whëre daknages were aHoWed for the unexpired term of the charter. 
The exception to the commissioner's report based on the disallowance 
of tMs item àî damages is OTerruled. 

4. The Claims of the officers and the crew of the Florida for 
lost effects are also subordinate to those of the cargo owners. The 
négligence of the Florida is so far imputed to her officers and crew 
that they can reeover but half their damages against the other 
wrongdoer. Each member of a crew takes the risk of the others' 
négligence, as ail are fellow servants. The Queen (D. C.) 40 Fed. 
694; Killien v. Hyde (D. G.) 63 Fed. 172-^176; The Niagara (D. C.) 
77 Fed. 336; Hedley v. Steamship Oo. [1892] Q. B. Div. 58, [1894] 
App. Cas. 222. If the Florida had been blameless, her owners, offi- 
cers, and crew would hâve ranked with the owners of her cargo in 
the distribution of the proceeds of the Eoby; but, they being tainted 
with the fault of their vessel, their claim must yield priority to that 
of the innocent cargo owners. 

5. Libelants make claim for loss of freight on the Florida's cargo 
pendihg at the time of the collision, viz. the sum of $1,283.05. The 
Florida was running under charter to the Lackawanna Transporta- 
tion Company. The libel enumerates as one of the éléments of li- 
belants' damages arising out of the collision the loss of this freight. 
No objection was made before the commissioner as to libelants' right 
to reeover this sum as trustées for the charterer, nor was any ex- 
ception flled to the allowance of one-half the sum as part of libel- 
ants damage. It is objected hère that libelants bear no such rela- 
tion to the charter as éntitled them to sue for this sum, even as 
trustées, and that suit therefor should hâve been brought in the 
name of the charterer. The litigation has apparently proceeded on 
the theory that the libelants were éntitled to prove this item in the 
capacity ôf tijTistees, and its exclusion at this time would deprive the 
charterer of redress if the appraised value of the Eoby were suffl- 
cient to pay it after satisfaction of prior claims. The question, how- 
ever, is not important, as the claim of the charterer is inferior to that 
of the cargo owner, which will absorb the fund. The charterer had 
possession and control of the vessel, and was owner pro hac vice; 
and its servant, the master of the Florida, was guilty of fault for 
which that steamer was condemned. Thorp v. Hammond, 12 Wall. 
408-416, 20 L. Ed. 419. The charterer's claim is therefore of the 
same class as that of the gênerai owners. 

The exceptions of the owners of the Florida to the report of the 
commissioner are overruled, and a decree will be entered, in accord- 
ance with the opinion, awarding priority to the owners of the Flor- 
ida's cargo in the fund represented by the stipulation given for the 
Roby, and directing that their claims be flrst paid therefrom. 
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PINB et aL T. MAYOK, ETC., OF CITY OF NEW YOBK. 
(Circuit Court, S. D. New York. June 27, 1900.) 

1. Circuit Court— Jukisdiction — Amount in Conteoveksy— Allégation— Db- 
NiAL— Absence op Evidence— Effect. 

In the absence of a plea to the jurisdlction of the circuit court, an alléga- 
tion lu the blU that the amount of damage exceeds $2,000, though denied 
by answer, Is sufBcient, in the absence of proof, to give the court jurisdlc- 
tion, and hence a findlng of the amount of damage is unnecessary to sustaln 
the jurisdiction. 

a. Eminknt Domain— Statuts— Extratbrritokial Force. 

A statute of one state to confer the power of condemning lands sltuated 
in another state for public purposes would be inefCective. 

8. RiPARiAN OwNBB— Ordinary FiiOW OF Watbr— Nature op Riqht. 

The rlght of a riparlan proprietor on a nonnavigable stream to the use 
of its ordinary flow of water, undiminished by an unreasonable use by a 
proprietor above hlm, is not an easement or appurtenance, but is insep- 
arably aiinexed to the soll, and is parcel of the land itself. 

4. Same— Diversion op Wateb — Public Use — Absence op Compensation — 

CONTINUING WrONG. 

The seizure and permanent diversion of the waters of a stream by a 
municipal corporation without compensation to the lower owner is a con- 
tinuing wrong, which is not excused by the faet that the appropriation la 
for the public benefit. 
6b 8amb— Injunction— Propribty of Rbmedt. 

Injunction to prevent a permanent and unauthorized seizure and diver- 
sion of the waters of a stream is the appropriate and effective remedy; 
the légal remedy of action for damages being inadéquate, in providing for 
the recovery of only such damage as has already accrued, and hence neces- 
sitating a multlplieity of suits. 

6. Bamb— Absence of Sbrious Damage. 

The right of a riparlan owner to an injunction to restrain the unauthor- 
ized diversion of the waters of a stream exists independently of the fact 
that his damage from the diversion is not of large amount or serions ehar- 
acter. 

7. Samb— Compensation to Ownbr— Alternative Decbeb. 

Though, where the défendant has committed a permanent injury to 
property, without prêteuse of a right to talie and retain It, a court of equity, 
In enjoining the trespass, will not render a decree in the alternative provid- 
ing that unless compensation be made to the injured owner the injunction 
will issue, yet the issuance of the order may be properly delayed to allow 
the parties to agrée between themselves as to compensation. 

Charles C. Marshall, for complainants. 
H. T. Dyckman, for défendant. 

SHIPMAN, Circuit Judge. The main facts of this case, as pre- 
sented in the bill in equity, are not controverted in the answer. The 
complainants, Fine and Muller, are citizens and résidents of the 
state of Connecticut, and each of them owns in fee a separate tract 
of land in that state, through which, or upon and along which, the 
Byram river flows. This river, which is, at the lands of the com- 
plainants, a nonnavigable stream, is made up of two branches. The 
east branch is wholly in the state of Connecticut. The west and by 
far the most important branch rises in Westchester county, N. Y., 
flows southeasterly for about flve miles in that state into Connecticut, 
and thereafter unités with the east branch at the farm of Muller, 
about four miles from the New York boundary Une. About a mile 
103 F.-22 
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below his farm the united stream fonns tlie eastern boundary <oi 
Pine's fâhn for about 3,725 feet, and ttereafter empties into Long 
Island Sound. Upon hig Jand there ig a deposit of feldspar, which lie 
manufactures, and be uses tbe water of the river for tke needs of bia 
farm iibuse ând steam mill. MuUer's farm bas a frontage on botb 
sidesof the river of 920 feet, and extends on the west side of tbe 
river 450 additional feet, making an entire frontage of 2,290 feet. 
He usés the water of the river for gênerai farm use. Tbe bill in 
equity alleged that tbe daiaage to each complainant by the act of tbe 
défendant would be above |2,400. Shortly before tbe bill was 
brought, the défendant began to build a dam across the west brancb of 
Byram river at a point in tbe state of New York about 700 feet from 
the Çonnècticut state Une, in order to divert the water of that brancb 
into the JKensico réservoir, which is a part of the défendant'» ex- 
tensive System of water supply for the résidents of the city of New 
York; and the dam bas been completed at an expense, without any 
of its appurtenances, of about |45,000. By private arrangements tbe 
défendant settled with the Connecticut mill proprietors on the stream 
for tbe injury caused by this dam to tbeir flowage rights, but bas 
never compensated the complainants or other riparian owners for 
the injury to tbeir riparian rights. The answer admits that the de- 
fendant intends to divert some or ail the water of the west brancb 
of the river from its natiiral channel, and avers that the diversion 
of the whole of it would be of little or no injury to the riparian own- 
ers. The diversion of water by tbe défendant is, as appears by the 
testimony of Mr. Birdsall, the cbief engineer of the System for the 
water supply of New York, 7,600,000 gallons per day. Tbe total 
averfige flow of the riyer at the junction of the two branches was 
24,000,000 gallons per day. The decrease is, therefore, more than 
one-fourth. Testimony was offered by each party with respect to the 
value of the two properties, and the amount of pecuniary damage in 
conséquence of the diversion of the wàter. That there will be an 
actual, continuing pecuniary damage more than nominal in amount is 
manifest; but whether more or less than $2,000, or what will be the 
exact amount, I did not undertake to find, because it was unnecessary. 
In the absence of a plea to the jurisdiction, the allégation in the bills 
in equity that tbe amount of damage in each case exceeded $2,000, 
"though denied by the answer, even if not sustained by the proof, was 
suflScient to give the circuit court jurisdiction." Butchers' & Drovers' 
Stock-Yards Co. v. Louisville & N. E. Co., 67 Fed. 35; De Sobry v. 
Nicholspn, 3 Wall. 420, 18 L. Ed. 263. A number qf unknown factors 
enter into an estimate of damage from a diversion of water, — such as 
the probabilities of future years of excessive drought, the prospective 
uses to which the properties may be applied, and the prospective de- 
mands fpPjpther than agricultural uses, — which cause the estimate 
of actuai pecuniary damage to be one of inaccuracy. The statutes of 
the state of New York do not undertake to give power to condemn 
land for public purposes which is situate in another state, and if tbey 
undertook to confer such power they would be ineffective. Holyoke 
Wateï-Power Go. v. Conneqticut River Co., 52 Conn. 570; Famum 
V. Canal Corp., 1 Sumn. 46, I^ed. Cas. No. 4,675; U. S. v. Ames, 1 
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Woodb. & M. 76, Fed. Cas. No. 14,441; Eutz v. City of St. Louis 
(C. G.) 7 Fed. 438. Neither is there a Connecticut statute which. au- 
thorizes the city of New York to exercise any rights of eminent domain 
over land in Connecticut. 

The conclusions which must resuit from the foregoing facts hâve 
been often clearly stated by various courts, and by none more clearly 
than by the courts of Connecticut and New York. Tbe principles 
which underlie the case, or which are applicable, are as f oUows : 

1. The right of a riparian proprietor upon a nonnavigable stream 
to the use of the ordinary flow of the water of the stream, as it has 
been accustomed to flow, and not diminished by an unreasonable uae 
by a proprietor above him, "is not an easement or appurtenance, but 
is inseparably annexed to the soil, and is parcel of the land itself." 
Wadswortb v. Tillotson, 15 Conn. 366; Clinton v. Myers, 46 N. Y. 
511; Smith v. City of Rochester, 92 N. Y. 463. 

2. The unauthorized and uncompensated permanent diversion by a 
municipal corporation of the water of a nonnavigable stream from a 
riparian owner is not excused by the fact that it was deemed to hâve 
been taken for a public benefit. The seizure and permanent diversion 
is a continuing wrong, unless compensation has been made, either by 
agreement, or under process of law, and by virtue of authority con- 
ferred by the constitution and the statutes of the state. Seifert v. 
City of Brooklyn, 101 N. Y. 136, 4 N. E. 321; Nolan v. Citv of New 
Britain, 69 Conn. 668, 38 Atl. 703; Harding v. Water Co., 41 Conn. 87. 

3. An injunction to prevent a permanent and unauthorized seizure 
and diversion of running water is a proper and is the effectuai 
remedy, because the remedy by an action at law provides only for the 
damages which had accrued before suit, and compels a multiplicity of 
suits. It is the only efficient remedy for complète relief. Uline v. 
Railroad Co., 101 N. Y. 98, 4 N. E. 536; Corning v. Nail Factorv, 40 
N. Y. 204; Knitting Co. v. Dean, 162 N. Y. 278, 56 N. E. 757. 

4. The équitable remedy by injunction exista and is to be exercised 
in the absence of any législative authority for the infiiction of the 
permanent injury, although the pecuniary damage to the riparian 
proprietor is not of large amount. The fact of no serions pecuniary 
damage is not a hindrance to the right of the riparian proprietor to 
the restoration of the water to its natural course. This principle has 
been fully stated by the courts of the state of New York. Corning v. 
Nail Factory, 40 N. Y. 191; Gilzinger v. Water Co., 66 Hun, 173, 21 
N. Y. Supp. 121, afflrmed in 142 N. Y. 633, 37 N. E. 566; Knitting Co. 
V. Dean, 162 N. Y. 278, 56 N. E. 757; Legg v. Hom, 45 Conn. 409. 

5. If a court of equity has power in any case by decree to ascertain 
and order the payment of damages by decree of injunction in the 
alternative, a court of equity will not exercise such power where the 
défendant has committed a permanent injury without authority of law, 
and without pretense of right ta take and retain the property. Pap- 
penheim v. Railway Co., 128 N. Y. 436, 28 N. E. 518; Stowers v. Gil- 
bert, 156 N. Y. 600, 51 N. E. 282. But a court of equity can properly 
delay the issuance of an order of injunction to allow the défendants an 
opportunity to agrée with the complainants in regard to adequacy of 
compensation. Harding v. Water Co., supra. 
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Let there be a decree, with costs, that if on November 1, 1900, 
there shall hâve been no agreement between the parties as to tbe 
amount of compensation to the complainants for the injury they hâve 
separately sustained by this diversion of the water of Byram river, 
and no payment of sucà agreed compensation, an order of injunction 
shall issue to restrâin the défendant, its officers, agents, and em- 
ployée, from diverting the water of the west branch of Byram river, or 
any part thereof, or from preventing in any way said water, or any 
part thereof, at any time, from flowing through its natural channel 
bef orè, at, and below the junction of the two branches of said river. 



OOLBTJRN et al. v. HILL et al. 

(Circuit Court of Appeals, Slxth Circuit August 7, 1900.) 

No. 756. 

1. Removaii of Causes— JuRisDicTroH BRRONRonsLT Entertained— Remand- 
INO Cacsb attbr Sale by Receitkr— Confirmation. 

Where a cause is erroneously removed from a state court to the circuit 
court of the United States on the ground that there Is a separable con- 
troversy as to one of the défendants, a recelver is appolnted, and the case 
there proeeeds to judgment, and certain property in côntroversy is di- 
rected to be sold, but on appeal It Is discovered that there is a defect of 
Jurlsdietlon, In that the matter In côntroversy between complalnant and 
the petitioner for removal Is a cause. of action Jolntly against the latter 
and other défendants, and the decree is reversed, with directions to the 
circuit court to remand. the cause, the latter court is without Jurisdiction 
to conflrm a sale made by the recelver under the order of the court dlrect- 
Inglt 

S. Same— CosTs— Bond— JuDOMENT. 

Where a cause is remanded to the state court for want of jurisdiction 
in the fédéral court, judgment will not be entered against the surety on 
the removal bond for costs, in the absence of any stipulation thereln that 
such judgment may be entered wlthout the necessity of an action on the 
bond and in exécution of such orders as the court may make in regard to 
the çosta of the case. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Western District of Tennessee. 
On motion to amend mandate. 

Geo. Gillham, Edgington & Edgington> and M. F. Dîckinson, Jr., for 
appellants. 
Wm. M. Bandolph and George Randolph, for àppellees. 
Turley & Wright, for esecutors otJi.T. Porter. 

Bef ore LTJETON, DAY, and SEVEEENS, Circuit Judges. 

PER CUELÂ.M. This case is one in which the decree of the court 
below was reversed by this court upon the ground that the circuit 
court of the United States had never obtained jurisdiction. 101 Fed. 
500, The case was remôved from a state court in Tennessee on the 
groUnd that the petitioner, one of the défendants in the case, had a 
separable côntroversy therein, within the meaning of the act of con- 
gress; and on that ground the cause was transferred to the circuit 
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court of tke United States, and proceeded thereîn to a decree. Tlie 
error in assuming jurisdietion was not effectively questioned until late 
in the progress of the case, and it happened that many things were 
done while it was pending in the circuit court of the United States. 
A receiver was appointed, and ordered to sell property consisting 
largely of real estate, which was taken into the possession of the court 
for the purposes of the suit. On the case coming hère, it was ascer- 
tained that there was a defect in jurisdietion, in that the matter in 
controvergy existing between Mary T. Hill, the petitioner, and the 
complainants was a cause of action jointly against her and other de- 
fendants. As bas been said, the decree was reversed, and the cause 
was remanded to the circuit court, with directions to that court to 
remand the cause to the state court. On the mandate coming down, 
it found a situation like this in the circuit court: Under the orders di- 
recting the sale of property, the receiver had made the sales. Thèse 
sales had not been confirmed, but still remained incomplète and sub- 
ject to the orders of the court. When the matter was brought up in 
the circuit court for the purpose of entering a decree in accordance 
with the mandate of this court, the défendants and the purchasers 
under thèse sales intervened, and claimed that they were entitled to 
hâve the sales confirmed. The circuit court was of the opinion that 
under the terms of the mandate that court was without authority to 
proceed further in the confirmation or exécution of orders that had 
been theretofore made by that court. Thereupon the decree on the 
mandate was deferred so as to afford an opportunity to hâve the mat- 
ter submitted to this court. It is the opinion of this court that, it hav- 
ing been held that the circuit court was without jurisdietion, it is nec- 
essary for that court to relinquish the further exercise of authority; 
and we think that ail that should be done by this court is to reverse 
the decree, with direction to remand the cause, and that we should 
refrain from authorizing the further exercise of jurisdietion. That 
means that thèse incomplète sales must drop. The part of the money 
that has been paid in conditionally, of course, will bave to be ref unded 
to the purchasers. The case is not like those where the court, hav- 
ing erroneously assumed jurisdietion, has taken possession of prop- 
erty, and in the eontrol and préservation of it has authorized the re- 
ceiver to borrow money or incur obligations necessary to the manage- 
ment. There the lender has parted finally with his money, and the 
wrong would be irretrievable if the court had not the power to protect 
him. But hère the purchasers lose nothing, unless it be the profits of 
their bargain, and the court does not exercise its spécial prérogative 
for the purpose of guarding against that conséquence. This motion of 
défendants, therefore, for an amendment of the mandate so as to pro- 
vide for the confirmation of thèse sales, is denied. 

The complainants in the case make another motion to amend the 
mandate. It appears that a bond was given, as was necessary, for re- 
moval to the circuit court of the United States by défendant, and the 
surety was one of the counsel in the case. This court gave no direc- 
tion in its mandate for any order to be passed in référence to the se- 
eurity thus furnished, but made the gênerai order directing the court 
below to enter a decree charging the défendant, Mrs. Hill, who had 
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beén th© petitîoner for réïnÔTal, with the costs. Now tlie complainant 
motés that the mandate shall be so amended as to direct the entry of 
a decree against the surêty on the bondy also. But we think that mo- 
tion shoald be denied, for tihe reason that this bond was pne in the 
ordinary form, and was not euch as is sometimes found where a stipu- 
lation is made that judgment may be entered upon the bond without 
the neceesity of a distinct suit and in exécution of such orders as the 
court may make in regard to the costs of the case. It is not infre- 
quent that orders of that kind are employed in judicial proceedings, 
but hère titie bond was simply in the ordinary form of bond. We are 
of opinion that the court would hâve no authority to enter judgment 
directly againet the surety on said bond, and that the remedy must be 
by indépendant proceeding brought in a proper court having jurisdic- 
tion. This motion is also denied. 



GRAND ISLAND & W. 0. R. CO. et al. v. SWBENBT (four cases). 

(Circuit Court of Appeals. Blghth Circuit. June 25, 1900.) 

Nos. Ii212, 1,213, 1,214, 1,215. 

1. Appeal— Necessart Parties— Jurisdictiok. 

Under Seés. Laws S. D. 1893, c. 116, § 4, requiring plaintifC in an equlty 
action for the foreclosure of a meelianie's lien to make ail persons clalm- 
ing' liens against the same property parties, défendants to an action for the 
foreclosure of a mechanlc's lien against certain sections of a rallroad, who 
hâve flled claims for liens against the same property, whieh the complain- 
ant allèges are inferlor to that of the plaintlfl, and agai.nst whom It is 
decreed that they "be forever barred and foreclosed of ail right, titie, lien, 
and equlty of rédemption" in the property in question, hâve such an inter- 
est in the decree as requires their joinder in an appeal talîen by the 
rallroad Company and çontractors, or a showing of opportunity given to 
them to so join, although one of such défendants was served by publica- 
tion only, and the other, though personally served, made default. 

2. Samk— Paetibs— -Severable Contboveest. 

Whenever several parties are made défendants to a suit, and the decree 
as to any one of them Is severable, or so separate and distinct as not to 
aftect the rights of the othër parties to the suit, such party may proseeute 
his appeal without joining others whose rights are not so aflfected. 
8, Samb—Jorisdiction—Practick— Circuit Court dp Appeals. 

The practice of the circuit court of appeals Is In accord wlth that of the 
suprême court in holding that in equlty cases, unless ail the parties whose 
Interests are affected'by the appeal join In the appeal, the appellate court 
acqulres no jurlsdlction, and the appeal inust be dismiased. 

Appeals from the Circuit Court of the United States for the District 
of South Dakota. 

Thèse four suits were instituted by the appellee, Sweeney, to foreclose four 
certain and différent meehanics' liens for powder and explosives furnished by 
him to subcontraçtors for the construction of certain sections of the railroad 
of the appellant the Grand Island & Wyômlhg Cîentral Railroad Company. 
The défendants. te thç flrst two cases. Nos. 1,212 and 1,213, are the railroad 
Company whose prc^erty was alleged to be subject to the lien; John Fitzger- 
ald and David Fitzgerald, co-partners, under the flrm name of John Fitzgerald 
& Bro., who were the original côntractors for the construction of the road; 
John Chamberlain and Joseph "W.Sklnner, co-partiiers under the firin name of 
Chamberlain & Skinner, who were the subcontraçtors for the construction 
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of the particular part of ,the road for -which appellee farnished supplies; and 
the Congdon «& Henry Hardware Company, alleged in the bill of complaint to 
hâve, or to claim to hâve, an interest In or lien upon the property of the rail- 
road Company which complainant averred to be junior and Inferlor to his lien. 
The défendants in the next case, No. 1,214, and their relations to each other 
and to the complainant, are the same as those in the cases just mentioned, 
except that Nathan Weseott is the subeontractor, in lieu of Chamberlain & 
Sliinner. ïhe défendants in the last case, No. 1,215, and their relations to 
each other and to the complainant, are the same as those first mentioned, ex- 
cept that John Carroll and Samuel E. Donoghue, co-partners under the flrm 
name of Carroll & Donoghue, are the subcontractors, instead of Chamberlain 
& Skinner. The railroad company and David and John Fitzgerald appeared 
and filed their joint answer to the bill of complaint in each case. The défend- 
ants Chamberlain & Sliinner, being nonresldents, were duly served by publica- 
tion in cases 1,212 and 1,213, entered no personal appearance to the suits, and 
sufCered judgment by default. The défendant Weseott, being a nonresident, 
was duly served by publication in case No. 1,214, entered no personal appear- 
ance to that suit, and sufCered judgment by default. The défendants Carroll 
& Donoghue were personally served with. process in case No. 1,215, but suf- 
fered judgment by default. The défendant the Congdon & Henry Hardware 
Company was also personally served with process in each and ail of the cases, 
but made no appearance to the suits, and sufCered judgment by default. The 
final decrees in ail the cases are similar. They first flnd the amoont due from 
the subcontractors to the complainant in each case; then adjudge complainant's 
right to a lien upon the property of the railroad company; next order the 
subcontractors and the railroad company to pay the amount so found, together 
with ail costs, to complainant, within 30 days, and, in case of default in mak- 
ing such payment, that the property of the railroad company should be sold 
in the usual manner, for the purpose of satisfying complainant's demand, and 
finally specifically order, adjudge, and decree that the défendants, including 
the subcontractors and the hardware company, "be forever barred and fore- 
elosed of ail right, title, lien, and equity of rédemption in and to said premises 
and real property so sold, or any part thereof." The record shows that the 
subcontractors Chamberlain & Skinner had filed a lien upon the property In- 
volved in the cases in which they were défendants, namely, Nos. 1,212 and 
1,213, amounting to $58,557.53; that the subcontractors Carroll & Donoghue 
had filed a lien upon the property Involved in the case in which they were 
made défendants, amounting to $57,952.54; and that the défendant hardware 
company had flled a lien against the property involved in each and ail of the 
cases. The appeals in thèse cases on the first hearing were dismissed by the 
court of its own motion, because it appeared that the subcontractors who were 
parties défendant had an interest in the decrees rendered by the trial court 
which might be affected by the action of this court on appeal, and because such 
subcontractors had nelther joined, nor been given an opportunity to join, in the 
appe.il. Railroad Co. v. Sweeney, 95 Fed. 396, 37 C. 0. A. 127. Subsequently 
the court, In order to give counsel an opportunity to be fully heard, granted a 
rehearing, and afterwards motions were duly filed by the appellee to dismiss the 
appeals on two grounds: First, because the subcontractors were neither made 
parties to the appeal nor given notice to appear and join in the appeal; sec- 
ond, because the défendant hardwai'e company was neither made a party to 
the appeal nor notifled to appear and join in the same. Thèse motions were 
argued by counsel in connection with their présentation of the case on the 
merits. If they are well taken, a considération of the merlts of the case Is 
unnecessary. 

N. K. Griggs (Frawley & Laffey and Charles F. Manderson, on the 
brief), for appellants. 

Charles W. Brown (Eben W. Martin and Norman T. Mason, on the 
brief), for appellee. 

Before CALDWELL and THAYEE, Circuit Judges, and ADAMS, 
District Judge. 
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ADAMS, District Judge, after stating the case as above, delîvered 
the opimon of the court. 

It was held in the former opinion that upon the face of the record 
the several subcontractors had such an interest in the decrees as re- 
quired their joinder in the appeals, or a showing of opportunity given 
tiliem to so join. The correctness of this holding is challenged by 
learned çounsel for the appellants, and attention is called, among 
other thinge, to the fact that service was made on the subcontractors 
by publication only, and that, as a conséquence, no personal liability 
was or ciàuld hâve been decreed against them. This fact was not 
disclosed by thé transcript of the record as originally printed, and 
was, therefore, overlooked. Be this, however, as it may, the obliga- 
tions of the subcontractors to the complainant were necessarily in- 
volved in fixing the liens upon the railroad. î^o lien could hâve been 
established or decreed against the railroad without having ârst liti- 
gated the question as to the indebtedness of the subcontractors to the 
complainant, and it may be that the adjudication as to the amount 
due was cohclusive, though the service was by publication. For the 
purpose of âxing the liens, at least, the, subcontractors were neces- 
sarily made parties défendant in each case, and service by publication 
against them was sufacient for that purpose. But, irrespective of any 
considération of the subcontractors' relation to the cases, the prés- 
ent motions to dismiss can be disposed of on another ground. The 
hardware company was made a défendant in each case, and is char- 
ged in the bill of complaint to hâve a lien which was junior and in- 
ferior to that of the complainants. The hardware company was a 
necessary party to the suits. The statutes of South Dakota in force 
at the time thç suits were originally instituted in the state court 
required the complainant to mSne ail persons claiming liens against 
the same property parties. Sess. Laws S. D. 1893, c. 116, § 4. This 
last-named company was perbonally served with process in each case. 
It had, like thé subcontractors, filed mechanics' liens against the sec- 
tions of the railroad involved in each case. By the final decree in 
each case it was forever barred and foreclosed of ail right under its 
lien as against the complainant. Thia company did not join in the 
appeal in either of the cases, and no severance or équivalent in the 
form of notice to appear and join was resorted to by the appellants. 
The question, therefore, whether the court has jurisdiction to hear 
thèse appeals taken by thé railroad coihpany and Fitzgeralds without 
joining thé hardware company, or ^bwing reason for not doing so, 
is now clearly raised upon its merits. 

It is first contended by counsel for appellants that, because judg- 
ment went by dëf ault against the hardware company, and because it 
thereby admitted that complainant was entitled to the remedy prayed 
for, it had nothing to complain of, and was not a necessary party to 
the appeals taken by the other défendants. This is not the law. The 
hardware company, whether it suffered default or not, was interested 
in the decrees as rendered, and had a right to prosecute appeals f rom 
such decrees, and, notwithstanding such default, it should hâve been 
made a party appellant, or shoald hâve been given an opportunity to 
become such. Mason v. U. S., 136 U. S. 581, 10 Sup. Ct. 1062, 34 L. 
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Ed. 545; Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. 
Ed. 563; Trust Co. v. Clark, 83 Fed. 230, 27 C. C. A. 522. It is clear, 
we think, by tlie settled doctrine of this court, that thèse appeals 
should be dismissed because of the noajoinder of the hardware Com- 
pany. The earliest case on the subject is that of Gray v. Havemeyer, 
53 Fed. 174, 3 C. C. A. 497. That case involved a similar question 
to the one now under considération, namely, the relative priorities of 
the daims of mechanics' lien holders against a common fund or 
ppoperty. This court there aptly puts the question: "TJpon what 
theory can it be held that this court ought to proceed to consider the 
correctness of the decree in the circuit court on the question of the 
relative priorities of the several lienholders when none of them save 
the appellent would be bound by any decree we might enter?" The 
gênerai rule is there laid down that this court cannot proceed in a 
case unless ail the parties whose interests will necessarily be affected 
by any decree that might be rendered are bef ore the court. Thia rule 
is again clearly enunciated, and the doctrine of Gray v. Havemeyer 
is distinctly approved, in the following cases: Trust Co. v. McClure, 
78 Fed. 211, 24 C. C. A. 66; Dodson v. Fletcher, 78 Fed. 214, 24 C. 
C. A. 69; Trust Co. v. Clark, 83 Fed. 230, 27 C. C. A. 522; and in 
Boyd V. Railroad Co., 84 Fed. 9, 28 C. C. A. 262. In Dodson v. 
Fletcher, supra, the rule is stated thus: 

"AU the parties to a suit or proceeding who appear from the record to hâve 
an interest in the order, judgment, or decree challenged In the appellate court 
must be given an opportunity to be heard there before that court wlU proceed 
to a décision upon the merits of the case." 

In facl, it is not seriously urged in argument by learned counsel 
for the appellants that, under the established practice of this court 
any other course is now open but to dismiss thèse appeals; but they 
challenge the correctness of our practice, and strenuously contend 
that it is not in harmony with the settled doctrine of the suprême 
court on the subject. This contention lias received the carefùl con- 
sidération which its gravity demands, and now requires at our hands 
an analytical considération of the décisions of the suprême court on 
the subject. The cases specially relied on by appellants' counsel are 
G«rmain v. Mason, 12 Wall. 259, 20 L. Ed. 392; Brewster v. Wake- 
fleld, 22 How. 118, 16 L. Ed. 301; Bank v. Hunter, 129 U. S. 559, 9 
Sup. Ct. 346, 32 L. Ed. 752; Gillfillan v. McKee, 159 U. S. 303, 16 
Sup. Ct. 6, 40 L. Ed. 161. 

The case of Germain v. Maaon, supra, was an action at law, and 
went to the suprême court on writ of error. Without stating the 
facts of that case, it is sufflcient to say that it clearly appears in tne 
opinion that the judgment rendered against Germain was a "separate, 
distinct, personal judgment against him for money," and a judgment 
in which the other défendants had no interest. It was for thèse rea- 
sons the court held that Germain could prosecute a writ of error in 
his own name without joining the other défendants. 

The next case — Brewster v. Wakefield, supra- -was a suit insti- 
tuted by Wakefield to foreclose a mortgage made by Brewster. The 
real question in the case related to the amount of money due by 
Brewster to Wakefield on a mortgage obligation. After disposing of 
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this question, the court tftkes up a motion of theappelleeto dismiss 
tbe appeall It appears fréta the opinion that othei? parties had ac- 
quired certain liens upon the mortgaged premises subséquent to the 
mortgage iiQ ■ question. The case â6es not disclose the character of 
the lieûs. The court hèldthat thè holdera of the liens, whatever 
they wéf e, were not necessaiy parties to the original foreclosure suit, 
and that their joinder in the appeal of Brewster was unnecessary. It 
appeai*s from the opinion that the only question in controversy in that 
case was the amount of the debt due fi-om Brewster, and it was held 
that his interest was so separate from the others as to entitle him to 
appeal Witiiout joining them. 

In the ilext case — Bank y. Sun ter, supra — it was urged that the 
appeal should be dismissed because the administratrix of John O'Neal 
had not joined in it. The conclusion reached and stated by the court 
is sufiBcient to distinguish that case from the case in hand. The court 
says: 

"She [refërrlng to the administratrix] dld not appeal, and the bank and 
Dawson petltloned the court to be allowed an appeal as between themselves 
and Hunter, Evans, and Bnel, the complainants, whlch was ordered by the 
court as to sald two défendants, who perfected their appeal accordlngly. This 
was proper, as wlth the matters eomplalned of by the bank and Dawson 
O'Neal's estate had no concern. The total balance of the indebtedness due 
from that estate after ail payments and liioney reallzed were applied would 
be the same, irrespective of the proportion of sueh balance found due to 
each of the two eteditors. Tbe deeree was severable In fact and in law, and 
the bank and Bawson were entitled to prosecute their appeal without joining 
their co-defendants who did not thlnk proper to question the judgment." 

It thus appears that the suprême court sustained its jurisdiction 
in that case on the sole ground that the deeree was severable, and 
involved no rights of the particular défendant whose nonjoinder was 
complained of. On the same ground and for the same reason the 
suprême court sustained its jurisdiction in the case of Gillfillan v. Mc- 
Kee, supra. It says: 

"The objection that an appeal was not taken by the other défendants, that 
they dld not joiû in the appeal, ànd that there was nothlng in the nature of 
a summons and severanee, Is eqtially untenable. The deeree was several, both 
In form and substance, and the interest represented by each défendant was 
separate and distinct from that of the other." 

From thèse cases a gênerai ritle may be formulated that whenever 
several parties are made défendants to a suit, and the deeree as to 
any one of them is severable, or so separate and distinct as not to 
affect the rights of the other parties to the suit, sudi party may 
prosecute his appeal without joining others whose rights are not so 
afCected. 

Do the cases before us fall within this rule? Clearly not. The 
hardware company, by the statutes of South Dakota, was a necessary 
party to the suits. No Separable controversy is presented, but, as 
said by Sanbom, circuit judge, in ruling on a motion to remand this 
case (61 Fed. 3): "The complaint is single and indivisible. The re- 
spective interests of the plaintiff and the hardware company range 
them on opposite sides of the controversy involved in it. That con- 
troversy cannot be fully determined without the présence of both of 
them." The hardware company claimed liens upon the same property 
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against which complainant claimed superior liens. Its liens, shown 
in évidence, appear to hâve been flled prior in time to those of com- 
plainant. The decrees forever barred the hardware company from 
any lien as against the complainant, giving to the complainant su- 
perior liens, and for certain flxed and definite amounts. In so far 
as such decrees déclare the hardware company's lien inferior to com- 
plainant, or bar the hardware company from any right, title, or lien 
as against the complainant, they, of course, affect the hardware 
company's rights; and, in so far as the decrees establish the amounts 
to which complainant was entitled as a prior lien, they thereby affect 
the extent of the hardware company's ultimate reconrse against the 
property of the railroad company. For thèse reasons it cannot, in 
our opinion, be successfully claimed that complainant's rights against 
the railroad were separate and distinct from his rights against the 
hardware company, or severable from them, or that the rights of the 
hardware company were not affected by the decrees below, or might 
not be affected by any decree this court might render. Such being 
the facts, the cases specially relied on by the appellants' counsel, in 
our opinion, afford no justification for their contention. This con- 
clusion is the more obvions when other cases of the suprême court 
on this subject are considered. In Masterson v. Herndon, 10 Wall. 
416, 19 L. Ed. 953, Mr Justice Miller, speaking for the court, says 
it is the established doctrine of this court that "in chancery cases ail 
the parties against whom a joint decree is rendered must join in the 
appeal or they will be dismissed." No one can question that the 
decrees in the cases under considération were joint decrees against 
the hardware company, the railroad, and ail the other défendants. 
Their language admits of no other construction. The défendants, ail 
of them, and those claiming under them, were "forever barred and 
foreclosed of ail right, title, lien, and equity of rédemption in and to 
the said premises and real estate so sold or any part thereof." The 
same gênerai rule as that announced in Masterson v. Herndon, supra, 
with the reasons for it, is again stated in Hardee v. Wilson, 146 U. 
S. 179, 13 Sup. et. 39, 36 L. Ed. 933. In the next case, chronologic- 
ally speaking, — Inglehart v. Stansbury, 151 TJ, S. 68, 14 Sup. Ot. 237, 
38 L. Ed. 76, — the court descends from the statement of the gênerai 
rule, which it had in the last two cases announced, to particulars; 
and in that case déclares that parties whose rights "were affected by 
the decree appealed from" are necessary parties to the appeal. This 
is practically a spécification of what is meant by "joint" decrees as 
used in the former cases, as they are cited in support of the con- 
clusion reached. In the next case — Davis v. Trust Go., 152 U. S. 590, 
14 Sup. Ot. 693, 38 L. Ed. 563— there is a further particularizing of 
the gênerai rule above stated. The court there says that among the 
ordinary rules respecting appeals is the foUowing: "That ail the 
parties to the record who appear to hâve any interest in the order or 
ruling challenged must be given an opportunity to be heard on such 
appeal," and the cases of Masterson v. Herndon, Hardee v. Wilson, 
and Inglehart v. Stansbury, supra, are cited as authority for the rule 
so announced. To the same effect are the subséquent cases of Sip- 
perley v. Smith, 155 U. S. 86, 15 Sup. Ct. 15, 39 L. Ed. 79, and Beards- 
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ley T. Eailway Co., 158 U. S. 123, 15 Sup. Ot. 786, 39 L. Ed. 919. 
The resuit is that there is perfect correspondence and harmony be- 
tweèn the doctrines of the suprême court and this court on the sub- 
ject in question. Both liold that in equity cases ail the parties whose 
interests are afifected by the appeal must join, or be given an oppor- 
tunity to join, in the appeal, or the appellate court acquires no juris- 
diction, and the appeal must be dismlssed. 

We hare carefully considered ail the propositions urged by counsel 
on thèse motions, and, if they are not now speciflcally referred to, 
it is because, in our opinion, they are necessarily inrolved in the 
conclusions as reached and stated. We hâve also considered with 
much care the questions relating to the merits as presented by the 
record, and, even if we were prepared to concède that any substan- 
tial error was committed at the trial below, we are of opinion that, 
for the reasons already stated, we are without jurisdiction to correct 
it. The motions to dismiss the appeals must be sustained. 



UNITED STATHS T. HIGGINS, County Treasurer. 

(Circuit Court, D. Montana. July 2, 1900.) 

No. 5T6. 

TaXATIOS— LiABILITT OF Hai,F-BrEEB8 TO STATE LAWS. 

One born of a white father and an Indian mother, and who Is a recog- 
nized member of the trlbe of Indlans to whleh his mother belongs, Is an 
Indian, and not subject to taxation under the laws of the state in whlch 
he résides. 

W. B. Kodgers, U. S. Dist. Atty. 
Marshall, Stiff & Denny, for défendant. 

KNOWLES, District Judge. This is a suit brought by the United 
States against George Higgins, the treasurer and tax coUector of 
Missoula county, to enjoin him from collecting a tax from one Alexan- 
der Matt. It appears from the évidence in the case: That said Matt 
is the owner of a number of horses and cattle ranging upon the Plat- 
head Indian réservation, sometimes called "Jocko Indian Eeserva- 
tion," in the state of Montana. That in the year 1897 one W. E. 
Hamilton, the then assessor of Missoula county, listed said property 
as that of the said Matt for taxation, and that the amount of the taxes 
assessed upon the same for state and county purposes was the sum 
of 110.50. The said assessment was duly returned upon the proper 
assessment roU for said year to the then tax collector of Missoula 
county. The said Matt refused to pay this tax, and after the same 
became delinquent said George Higgins, as treasurer and tax collector 
of said county, eeized two head of cattle, the property of said Matt, 
and advertised the same for sale at public auction, with a view to 
securing money sufiScient to pay said tax, penalty, and the cost of col- 
lection thereof. The government brought this suit for the purpose of 
enjoining this sale, alleging that said Matt is an Indian and its ward. 
No contention has been made that the United States cannot maintain 
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this suit, if such is the fact. The défendant contends that said Matt 
should be classed as a white man, and not as an Indian, and that, as 
that part of the Flathead réservation where Matt résides lies within 
the exterior boundaries of Missoula connty, he should list his property 
and be taxed in that county. The question hère presented is, should 
Alexander Matt be classed as an Indian or a white man? If an In- 
dian, he is not subject to taxation in said county. 

From the évidence it appears : That the father of Matt is a Gana- 
dian Frenchman. That his mother was a Piegan Indian, and that 
Alexander Matt was born somewhere in the northeastern part of what 
is now known as "Montana" in the year 1853, at which time it was ail 
known and classed as Indian country. His father moved to Colville, 
then in the territory of Washington, and seems to hâve lived there 
several years, and then retumed to Montana some time in 1864, and 
lived at various places within the limits of what is now the state of 
Montana, coming to Stevensville, in the county of Missoula, in 1866 
or 1867. At that time the Flathead Indians were the principal in- 
habitants of the Bitter Root valley. Shortly after the arrivai of the 
father and mother of Matt in the Bitter Eoot valley, his mother was 
adopted into the Flathead tribe. She made application to be so ad- 
mitted or adopted to Victor, the head chief thereof, who called a 
council of the leading men of his tribe; and by them, and with the 
consent of the chief s of the tribe, it was declared that she was a mem- 
ber thereof. From that time on she and her children were recognized 
as members of the Flathead tribe. The father of Matt was a black- 
smith, and generally followed that trade, and instructed his son 
therein. Subsequently the whole family moved to the Flathead In- 
dian réservation, sometimes called "Jocko Indian Réservation," and 
said Matt has lived there since that time, — some 26 years. By 
article 2 of the treaty between the United States and the Flathead. 
Kootenai, and Upper Pend D'Oreille Indians, concluded July 16, 1855 
(12 Stat. 976), it was provided that other friendly tribes and bands of 
Indians in the territory of Washington might be Consolidated under 
the common désignation of the Flathead nation, with Victor as head 
chief, upon the said Flathead Indian Réservation. The évidence 
shows that the said Matt had and has been recognized as a member of 
the Flathead tribe of Indians ever since his résidence therein. It 
is claimed that notwithstanding thèse facts, the father of Matt being 
a white man, Matt would foUow the condition of his father, and must 
be treated as a white man. It is undoubtedly true that a white man, 
although adopted into an Indian tribe, and treated by them in ail re- 
spects as and like an Indian, cannot escape his responsibilities as a 
white man, and must be subject to the laws and the taxing power of 
a government of white men, embracing the section of country where 
he lives. But is it true that under our laws a child will always be 
classed as of the same color and race as his or her father? It is well 
known and settled that, if a mother is a slave, her children follow her 
condition. A government under which persons of the half-blood may 
réside can détermine the status of such half-bloods, — as to whether 
they shall be classed as white people or as Indians. In the case of 
U. S. V. Holliday, 3 Wall. 419, 18 L. Ed. 182, the court held that in 
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the treatment of the Indiam it is thé rule of this court to follow the 
action ; of the executive and other political departments of the govern- 
ment. In the Case of The Kansas Indians, 5 Wall. 756, 18 L. Ed. 673, 
the court said: 

"But the acts of the polltlcal flepartment of the govemment settles beyond 
controyersy that the Shawnees are as yet a distinct people, with a perfect tribal 
organization. As long as the United States recognize their national character, 
they are under the protection of treatles and the laws of congress, and their 
property 18 wlthdrawn f rom the opération of state laws." 

In the case of U. S. v. Boyd (0. C.) 68 Fed. 580, it was said: 

"In determlning the attitude of the govemment towards the Indians,— ail 
Indians,— the courts foUow the action of the executive and other political 
departments of the govemment, whose more especial duty It Is to détermine 
such affairs." 

In determining as to what class half-breeds belong, we may refer, 
then, to the treatment and récognition the executive and political 
departments of the govemment hâve accorded them. On August 4, 
1824, the govemment made a treaty with the Sac and Fox Indians (7 
Stat. 229),' in which it was provided that certain land therein de- 
scribed should be set apart as a réservation for the use of the half- 
breeds of the Sac and Fox confederated Indian tribes. It will be ob- 
served that thèse half-breeds were described as belonging to said 
tribes. On June 30, 1834 (4 Stat. 740), thèse half-breeda were given 
permission to sell thèse lands. Thèse Indians were again described 
as half-breeds belonging to those tribes. On April 27, 1816 (6 Stat. 
171), an act of congress was passed for the relief of Samuel Manac, 
and he is described therein as "a friendly Creek Indian of the half 
blood." On March 3, 1837 (Id. 692), congress passed an act for the 
relief of James Brown and John Brown, half-breeds of the Cherokee 
nation of Indians. On September 29, 1817 (7 Stat. 163), the United 
States made a treaty with the Wyandot and other Indian tribes, and 
therein provision was made for the children of one William McCollock, 
and thèse children are described as quarter-blood Wyandot Indians. 
At the same time, and in the same treaty, provision was made for the 
children of one Isaac Williams, who is described as a half -blood Wyan- 
dot Indian. At the same time, and in the same treaty, provision was 
made for one Anthony Shane, who is described as a half-blood Ottawa 
Indian. On October 6, 1818 (Id. 191), in a treaty with the Miami In- 
dians, there was a réservation of lands made in favor of Ann Turner, 
Eebecca Hackley, William Wayne Wells, Mary Wells, and Jane 
Turner Wells; each of them being described as a half-blooded Miami 
Indian. On ISTovember 15, 1824 (Id. 233), in a treaty with the Quapaw 
Indians, a réservation of land is made in favor of one Saracen, who 
is described as a half-breed Quapaw Indian. On June 2, 1825 (Id. 240), 
the United States made a treaty with- the Osage Indians, and therein 
is made a provision for half-breeds. The language and scope of the 
treaty show that thèse half-breeds were persons of that tribe. On 
June 3, 1825 (Id. 245), in a treaty with the Kansas Indians, a réserva- 
tion of land is made for a large number of persons, named and de- 
scribed as half-breeds of the Kansas nation. On August 5, 1826 (Id. 
291), in a treaty with the Chippewas a réservation of land is made for 
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the beneflt of a large number of persons named therein, described as 
half-breeds and Chippewas by descent. On October 16, 1826 (Id. 298, 
299), in a treaty with the Pottawatomie Indians, a réservation of land 
is made for certain persons therein, described as half-breeds and In- 
dians by descent. On October 23, 1826 (Id. 302), in a treaty with the 
Miami Indians a réservation of land is made for certain persons 
therein, described as the children of a half-blood Miami Indian woman. 
Similar descriptions of half-breeds as being Indians of the tribe with 
whom they lived will be found in the following Indian treaties: Au- 
gust 1, 1829 (7 Stat. 324), treaty with Winnebago Indians; July 15, 
1830 (7 Stat. 330), treaty with Sioux Indians; August 30, 1831 (7 Stat. 
362), treaty with Ottawa Indians; September 15, 1832 (7 Stat. 372), 
treaty with Winnebago Indians; September 21, 1832 (7 Stat. 374), 
treaty with Sac and Fox Indians; October 27, 1832 (7 Stat. 400), 
treaty with Pottawatomie Indians; March 28, 1836 (7 Stat. 493), 
treaty with Ottawa, etc., Indians; July 29, 1837 (7 Stat. 537), treaty 
with Chippewa Indians; September 29, 1837 (7 Stat. 539), treaty with 
Sioux Indians; November 1, 1837 (7 Stat. 545), treaty with Winnebago 
Indians; October 4, 1842 (7 Stat. 592), treaty with diippewa Indians; 
October 18, 1848 (9 Stat. 952), treaty with Menominee Indians ; March 
16, 1854 (10 Stat. 1045), treaty with Omaha Indians; February 22, 
1855 (10 Stat. 1169), treaty with Chippewa Indians; February 27, 
1855 (10 Stat. 1174), treaty with Winnebago Indians; September 29, 
1865 (14 Stat. 689), treaty with Osage Indians; October 14, 1865 
(14 Stat. 705), treaty with Cheyenne Indians; March 21, 1866 (14 Stat. 
756), treaty with Seminole Indians. On September 24, 1857 (11 Stat. 
731), in a treaty with the Pawnee Indians it is provided that the half- 
bloods of that tribe who remain with them shall hâve equal rights 
with the other members thereof ; that those who do not réside with 
the tribe shall be entitled to scrip in lieu of lands. On March 12, 
1858 (12 Stat. 999), in a treaty with the Ponça Indians it is provided 
that the half-breeds of that tribe residing with them shall hâve the 
same rights and privilèges as the other members thereof, and that 
those residing among the whites in civilization shall be entitled to 
land scrip in lieu of lands. 

In an act of congress approved June 5, 1872 (17 Stat. 226), the fol- 
lowing provision is made in regard to the Flathead Indians: 

"It shall be the duty of the président, as soon as practicable, to remove the 
Flathead Indians (whether of full or mlxed blood) and ail other Indians cou- 
nected with said tribe and recognized as members thereof, from the Bitter 
Root valley in the territory of Montana to the gênerai réservation, commonly 
known as the Jocko réservation, which by a treaty was set apart and reserved 
for the use and occupation of said confederated tribes." 

The Jocko réservation, hère referred to, is the Flathead réservation, 
named in the treaty with thèse Indians on the 16th day of July, 
1855, above referred to. At the time this statute was passed the 
mother of Matt, according to the évidence, had been adopted into the 
Flathead tribe. Matt was undoubtedly a half-breed connected with 
that tribe, and was recognized as a member thereof. This statute 
recognized mixed bloods of the Flathead tribe as Indians. They are 
to be removed from the Bitter Root valley, which at the time was 
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being settled by whites. They were distingaished from the whites, 
as DOt being entitled to réside tliere. Considering the history of tlie 
Indlantrib^ tbroughout the United States, I am satisûed it will be 
found that tbe half-bloods of ail tribes were the cbildren of what was 
recognized as Indian maiTiages between wMte men and Indian women. 
But few instances can be found in wbich white women intermarried 
with Indian mén. Considering, tlien, the treaties and statutes above 
referred to, I think it is évident that the executive and political de- 
partments of the government hâve recognized persons having at least 
one-half Indian blood.in their veins, whose fathers were white men, 
which half-bloods lived and tesided with the tribes to which their 
mothers belonged, as Indians. Considering the treaties and statutes 
in regard to half-breeds, I may say that they never hâve been treated 
as white people entitled to the rights of American citizenship. Spé- 
cial provision has been made forthem, — spécial réservations of land, 
spécial appropriations of money. No such provision has been made 
for any other class. It is well known to those who hâve lived upon 
the f rontier in America that, as a toile, half-breeds or mixed-blood In- 
dians bave resided with the tribes to which their mothers belonged; 
that they hâve, as a rule, never found a welcome home with their 
white relatives, but with their Indian kindred. It is but just, then, 
that they should be classed as Indians, and hâve ail of the rights of the 
Indian. In 7 Op. Attys. Gen. 746, it is said, "Half-breed Indians are 
to be treated as Indians, in ail respects, so long as they retain their 
tribal relations." 

Entertaining thèse views, I hold that Alexander Matt should be 
treated as an Indian, and as such he is not subject to taxation under 
the laws of the state of Montana. The prayer of the bill will be 
granted. Let the injunction heretofore issued be made perpétuai. 



BASTBRN BUILDING & LOAN ASS'N OF SYRACUSE, N. T., T. WELLING 

et al. 

(Circuit Court, D. South Carolina. July 25, 1900.) 

1. Rbs Judicata— Pendkncy of Prooeedikgs foh Review. 

A judgment of the suprême court of a state cannot be pleaded as an 
adjudication In bar of a subséquent suit In a fédéral court, where it has 
been removed for review to the suprême court of the United States by a 
writ of error, and is there pendlng and nndetermlned. 

2. Same. 

Quœre, whether, under a System in which code pleadlng prevails, a 
défendant who has failed to Interpose and avail himself of an équitable 
défense in an action at law can afterwards obtain relief in equity by orig- 
inal proceeding. 

In Equity. On raie to show cause why a restraining order pre- 
viously granted should not be continued, 

This is a bill flled for the foreclosure of a mortgage glven by Lawrence S. 
Welling and Marlon Bonnoitt to the Bastem Building & Loan Association of 
Syracuse, N. Y. The bili; after the usual averments as to persons and citizen- 
ship, allèges: That complainant is a baildlng, mutual loan, and accumulatlng 
fund association, organized under the laws of the state of New York for cor- 
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poratlons of that character, wlth certain by-laws, raies, and régulations blndlng 
upon the corporation, its stockholders and members, and ail persons contracting 
wlth It, and whicli are incorporated in, and prlnted upon, and form a part of 
the several stock certlflcates in the corporation, and in those issued to the 
défendants in this suit. That on 28th January, 1891, défendants made appli- 
cation to complainant for 50 shares of installment capital stock of complain- 
ant, and so became subscribers thereto, and at the same time agreed to abide 
by ail the terms, conditions, and by-laws contained or referred to in the certifl- 
cate, and comply with ail rules and régulations of the corporation. That the 
application was received and accepted and the certificates of stock issued to 
défendants in the state of New York. That on Sth Aprll, 1891, défendants, as 
members and stockholders in said corporation, applied in writing for an ad- 
vance of $5,000 by way of loan for 6% years, to bear interest at the rate 
of 5 per cent, per annum, and a premium of 5 per cent, per annum, and as 
securlty for said loan or advance to them as stockholders to give a mortgage 
of the real estate described in the application. That this application was con- 
sldered and granted by the board of directors of the corporation on 27th 
Aprll, 1891, upon certain conditions précèdent, in performance of which de- 
fendants made a further application in writing to the complainant, and thereby 
expressly bound themselves to comply wlth the charter and by-laws of the cor- 
poration and ail requirements of its board of directors. That at the same 
time défendants delivered to the corporation a certain mortgage to indemnify 
and secure the corporation for the advance of the $5,000, the same represent- 
Ing the par or maturity value of the shares of stock, the said mortgage having 
been executed in pursuance of the application for the advance, and in pursu- 
ance of and subject to the articles of incorporation and by-laws of the corpora- 
tion and the laws of the state of New York. The bill then describes the lands 
mortgaged, which are sltuate in the county of Darlington and the state of 
South Carolina. That at the same time, and by way of collatéral, défendants 
assigned to complainant their certificates of stock, upon which certlflcates 
their monthly dues or installments only had been paid, leaving the défend- 
ants bound to pay on said stock monthly dues of $37.50 until said stock at- 
talned its par value. That at the time of the exécution of this mortgage the 
offlcers of the corporation were of the opinion that the shares of stock held 
by défendants would attain their par value in 78 months, which estimate was 
not authorized or guarantied by the articles of incorporation, nor by its by- 
laws, nor by the laws of the state of New York; and that thèse ofBcers, wlth- 
out such authority, undertook to accept from défendants 78 notes, payable 
from month to month, extending over a period of 78 months from date of the 
mortgage, 75 of which notes were for the sum of $79.20 each, and three of 
them for the sum of $41.70 each, the first maturing on or before the last Satur- 
day In May, 1891, and the last maturing on the last Saturday in October, 1897; 
thèse notes being for payment of dues and premium only, and in no sensé 
applicable to the principal of the loan or advance. Any other construction 
of the transaction would not bind the corporation, but would be ultra vires 
under the articles of incorporation, the by-laws, and the laws of New York. 
That défendants, by their mortgage, bound themselves to pay the said 78 notes, 
and also bound themselves, or Intended to bind themselves, to falthfully meet 
and discharge ail the obligations as members and stockholders in the corpora- 
tion, and particularly to pay to the corporation from month to month, by way 
of installments, dues, or calls, $37.50 per month on their shares, until such stock 
should attain its full par value. That défendants paid ail of the notes but one, 
and tendered payment of that one,— the last,— but only on condition that the 
complainant should then consider the mortgage satisfied and discharged. That 
this complainant refused to do, because, although the notes were paid, no part 
of the advance had been repaid. That the true contract between the parties 
was the repayment of the full sum of $5,000 advanced; the premium at the 
rate of 5 per cent, per annum and interest at the same rate per annum to con- 
tinue until the said advance was paid in full; the payment of the monthly 
calls of $.37.50 each until the stock was paid in full to its par value; the pay- 
ment of ail fines, penalties, and obligations provided in the by-laws. That by 
mistake of both complainant and défendants the mortgage did not express 
the full contract, but is détective in particulars stated, and the blU prays that 
103 F.— 23 
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thèse mlstakes be now corteeted. That there hajs been a breach of the coadi- 
tlon of the mortgage on the part o£ défendants. The biU then recites: That 
the défendants, upon the refusai of complalnant to satlsfy the mortgage, 
brought an action agalnst complalnant in the court of common pleas of the 
State of South Carolina sitting In the county of Darlington, under an act of 
the législature of the sald state giring a cause of action and damages to 
any mortgagor who has satisfled hls mortgage agalnst any mortgagee who, 
after such satisfaction, shall for three months neglect or refuse to enter such 
satisfaction on record. That complalnant dnly appeared and defended sald 
action. That Its défenses were overruled at nlsl prlus, and that on appeal to 
the suprême court the appeal was dlsmlssed, and the judgment of the court 
below and the verdict thereln -were conflrmed. That both of thèse courts 
based thelr conclusions upon the sole ground that the only matter before them 
was the construction of the mortgage, and the efCect upon the mortgage of the 
payment *f the 78 notes mentloned thereln; but the meaning, construction, 
and effeet of sald notes and of the contract between the défendants and the 
complalnant were not considered adjudlcated, or determined by elther of the 
sald courts, nor were the debts and obligations of défendants as stockholders 
In and members of complalnant corporation adjudicated or determined. That 
by reasoti of the jndgments of the sald courts the complalnant has been denied 
the equal protection of the laws of the state of South Carolina, has been and 
Is about to be deprived of Ita property wlthout due process of law, the obliga- 
tion of Its contract has been impalred, and the complalnant denied the rights, 
privilèges, and immunltles to whlch It Is entltled under the constitution of the 
United States. Tîiat under thèse décisions complalnant has been deprived of 
Its rlght under this constitution to bave fuU faith and crédit glven to the 
contract between It and défendants, and that sald décisions do not give full 
faith, crédit, and effeet to the public acts, records, and judicial proceedlngs of 
the state of New Yorir, to whlch complalnant is entltled under the constitution 
of the United States and the Eevised Statutes of the United States (section 
905). That défendants elaim that under sald judgment their mortgage is fully 
paid and satisfled. That complalnant, being advised that the said judgment is 
not conelusive or binding, has sued ont a writ of error thereto to the suprême 
court of the United States, and has Issued and served citation thereon, wlth 
an order of supersedeas, and, notwlthstandlng this, défendants claim that their 
mortgage is satisfled and released. The prayer of the blll is, among other 
things, that the rights clalmed by complalnant be established; that it be or- 
dered, adjudged, and decreed that the Judgment obtalned in the state court 
was rendered and obtalned through error, fraud, and mistake, and In viola- 
tion of the constltutlonal rights of complalnant; that the mortgage be re- 
formed, and any entry of satisfaction thereon be vacated. There is also a 
prayer for a temporary restrainlng order untU the flnal hearing of the cause. 
To this blll the défendants flled a demurrer, a plea, and an answer. The 
ground of demurrer is that by the blll of complalnt it appears that the judg- 
ment of the court of common pleas for Darlington county, afflrmed by the 
judgment of the suprême court of South Carolina, Is a bar to the relief sought 
In the blU of complalnt; and that complalnant, evldently by reason of this, 
has not made or stated such a case as entltled it in a court of equlty to the 
relief sought. The plea sets up in détail the pétition for writ of error and as- 
signments of error on the appeal to the suprême court of the United States. 
The answer replies to the allégation of the blll as to the contracts alleged to 
bave been made by défendants, the exécution of the mortgage, and the mistake 
alleged to exlst thereln. At the hearing complainant moved to strike out the 
demurrer and plea, or, at the least, to put défendants to their élection, claiming 
that they went to the whole blll. Hayes v. Dayton (C. O.) 8 Fed. 702. The mo- 
tion was overruled. It does not appear that elther the demurrer or plea is to 
the whole blll. And if, perchanee, the answer may extend to some part of the 
same matter as may be covered by the demurrer or the plea, nelther of them can 
be held bad under rule 37 In equlty. The question now before the court Is. 
Shall the restrainlng order heretofore Issued be contlnuedî 

Eussell & Winslow and Mordecai & Gadsden, for complainants. 
Mitchell & Smith, for défendants. 
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SDIOXTON, Circuit Judge (after stating the facts). In response 
to the rule to show cause, the défendants hâve interposed a demurrer, 
a plea, and an answer, — the demurrer because the controversy is 
res judicata; the plea in aid of the demurrer, setting out the assign- 
ments of errer to the judgment of the suprême court of South Caro- 
lina, and so showing that the controversy in the state court is the 
same as is now set up in this court; and the answer putting in issue 
matters of fact alleged in the bill, specially that the mistake now 
relied upon was not mutual. The défendants insist that the contro- 
versy between them and the complainant bas already been heard in 
the courts of South Carolina, that thèse courts bave determined the 
controversy adversely to the complainant, and that so it is res ju- 
dicata. Assuming, for the sake of argument, that the controversy 
set up in this bill of complaint is the same as that which was agitat- 
ed in the proceedings in the state court between thèse same parties, 
it cannot be said that the question is res judicata. The pleadings 
disclose the fact that the final judgment of the state suprême court 
bas been removed by writ of error into the suprême court of the 
United States, and that it awaits adjudication in that court. Were 
it now held that the issue is res judicata, — a question flnally settled 
beyond controversy, — the décision of the suprême court may perhaps 
be anticipated, or its conclusion be antagonized. No controversy 
can be treated as res judicata until it has been flnally discussed and 
decided in a court of last resort, or the resuit has been acquiesced in 
without resort to such a tribunal. But is the controversy which the 
complainant now seeks to make the same which was heard and de- 
cided in the suit in the state courts? The bill allèges that the con- 
tract by way of mortgage, which was the issue in the case in the 
state courts, was not the real contract between the parties; that it 
was entered into in mutual mistake, and by reason thereof did not 
express the full intent and purpose each of the contracting parties 
had in mind; that the whole transaction, with the printed and writ- 
ten documents attending it, shows that the real contract between 
the parties — that which each intended to make — was that the mort- 
gage should not only secure the notes mentioned in it as given for the 
advance and the premiums and interest upon it, but that it should 
also secure the promises and obligations assumed by the présent de- 
fendants, borrowing stockholders, as stockholders in the complainant 
association; that the mortgage as executed, in attempted compliance 
with the negotiations for the advance, failed to disclose this mutual 
purpose, and, on the contrary, was open to the Construction that it 
was conflned to the payment of the notes given at the time; that 
the taking of thèse notes, in itself, by the agent of the corporation, and 
the apparent conclusion drawn therefrom that the payment of the 
notes would satisfy the mortgage, were whoUy unauthorized, and were 
in plain contravention of the charter of the lending corporation and 
its by-laws and of the written acknowledgments and contracts of the 
défendants, borrowing stockholders themselves. The action in the 
state court was an action at law. It was tried before the court with 
a jury. The verdict was reached wholly as in a case at law. No 
équitable défense was interposed, and no affirmative relief was asked. 
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by the défendant in that action. The equities set up in tliis bill were 
not introduced, and, it is alleged, could not hâve been, and in fact 
were not, considered under the issues made in the pleadings. It goes 
■without saying that this court would not présume to sit in judgment 
upon the décision of the state court; that it would not and cannot 
listen to any prayer for relief based on alleged errors or irregularities 
in the state court; that it will not express any opinion whatever 
as to the resuit of the case in the state court. But a question ia 
made in the présent case whether this court, after the trial of the 
cause in the state court, will proceed to hear and adjust the equities 
between the parties which were not presented or decided in the state 
court, and, if it be determined that there is an equity in favor of the 
complainant, will set it up, and grant relief notwithstanding the 
judgment of the state court. The Code of -Civil Procédure of South 
Carolina permits équitable défenses in an action at law. And it 
may be that a défendant who can interpose an équitable défense, and 
does not do so, will be precluded from resort to the equity side of 
the court for the relief which he could hâve had, and which he bas 
omitted or neglected to ask in the law case. The défendants, in their 
return, urge this considération. "A judgment is not only conclusive 
as to what was actually determined respecting the demand, but as to 
every matter which might hâve been brought forward and deter- 
mined respecting it." Davis v. Brown, 94 U. S. 428, 24 L. Ed. 204. 
In order to make a full answer to the complaint in the state court, 
it was necessary that the défendant in that suit, the présent com- 
plainant, should file a cross complaint seeking reformation of the 
mortgage upon the ground of the alleged mistake. It could not hâve 
been obtained in any other way. This was exclusively a matter for 
a court of eqidty, and wholly without the jurisdiction in a law case. 
Besides, it was not imperative upon the défendant to take this course. 
It could hâve litigated the issues at law, and could afterwards seek 
relief in equity. This appears to be the rule when the jurisdiction in 
law and in equity are distinct, and it would seem to be the rule 
where code practice prevails. Botsford v. Wallace (Gonn.) 44 Atl. 
10; Bush V. Merriman, 87 Mich. 260, 49 N. W. 567; Hawkins v. 
Wnis, 1 0. O. A. 339, 49 Fed. 506; Reynolds v. Oncoln, 71 Cal. 183, 
9 Pac. 176, 12 Pac. 449; Witte v. Lockwood, 39 Ohio St. 141. 
Certainly, under code pleading, a défendant having a counterclaim, 
and not using it as a défense, is not precluded from a separate action 
upon his counterclaim. Roach v. Privett, 90 Ala. 391, 7 South. 808, 
24 Am. St Rep. 819. And it would seem that the same rule applies 
to any défense which may be set up in the nature of a counterclaim. 
Uppfalt V. Woermann, 30 Neb. 189, 46 N. W. 419. This will be a 
matter proper for considération if the suprême court of the United 
States conflrms or déclines to disturb the judgment of the state court. 
For the présent the point is not decided in this court, and it is con- 
sidered simply in reaching a conclusion as to the continuing or dis- 
solving the existing restraining order. This is the sole question, and 
it is addressed to the discrétion of the court. In view of ail the cir- 
cumstances, the restraining order wUl be continued until the cause 
can be heard on a full hearing. 
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PARKER V. CITY OP DETROIT et al. 

(Circuit Court, B. D. Micliigan, S. D. July 30, 1900.) 

CoNSTiTDTiONAL Law — Sthbbt Impkovement— Assessment against Abutting 
Pbopbbtï— Benbpits— CiïY Charter. 

Tbe provisions of a city charter authorizing the eommon council of tlie 
City to contract for grading and paving its streets, and to assess the ex- 
pense thereof, except that of cross walks and intersections of cross streets, 
against the abutting property, according to the estent of frontage on the 
Street improved, without any référence to the question of benefits, and 
providing for notice only by publication in the newspapers of the eom- 
pletion of the assessment roll, and that It will remain in the office of the 
assessors for inspection, but providing no tribunal having authorlty to 
reduce the assessments or to review the amount thereof, except for the 
purpose of ascertaining if they are mathematically correct, are in conflict 
with the fourteenth amendment to the constitution of the United States, 
providing that no state shall deprlve any person of bis property without 
due process of law 

In Equity. 

Bacon & Yerkes, for complainant. 

Charles D. Joslyn, Asst. Corp. Counsel, for défendants. 

SWAJ!^, District Judge. Tlie bill in this cause was filed to set 
aside certain assessment and tax sales of complainant's land for the 
paving of Woodward and Blaine avenues, in the city of Détroit. It 
is conceded that the complainant is the owner of the property as- 
sessed, and is now and has been in actual possession of the same since 
August, 1893. The property consists of a house and lot on the corner 
of Woodward and Blaine avenues, with a frontage on Woodward 
avenue of 88.89 feet, and on Blaine avenue of 200 feet. The value 
of the premises is admitted to be $10,000 and upward, and they hâve 
a rental value of |800 per year. In December, 1892, proceedings 
were taken by the eommon council of Détroit for the paving of Wood- 
ward avenue; and in March, 1893, the contract was let for paving said 
avenue from Pallister avenue to the Joy road for the sum of f 55,- 
634.78. An assessment roll, in four parts, for the expense of the 
work of grading and paving, was made by the assessors of the city 
of Détroit, and the property of complainant was assessed thereunder 
for the aggregate sum of 1491.44. The entire cost and expense of 
paving Woodward avenue from Pallister avenue to the Joy road, 
except the cost of the paving of intersections of streets and alleys, was 
assessed on the property abutting on Woodward avenue between said 
streets, pro rata, according to the frontage thereof on Woodward 
avenue. On the 25th day of March, 1897, complainant's property 
was sold for the taxes so assessed thereon, and was bid off to the 
city of Détroit for the term of 99 years. Rédemption from this sale 
expired March 25, 1898. The city of Détroit now claims title to said 
lot under said sale for the said term of 99 years. In February, 1896, 
proceedings were taken to pave Blaine avenue from Woodward av- 
enue to the Hamilton boulevard, and the paving was contracted for 
at the sum of |11,462.32. Assessment roll No. 363, for defraying the 
expense of making improvements and paving Blaine avenue, was 
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made in four parts by the assessors of the city of Détroit. TTie 
amount assessed against the property of complainant on sald lot for 
said paving was the sum of |442.68. The entire cost and expense of 
paving Blaine avenue between Woodward avenue and Hamilton boule- 
vard, except the cost of paving the intersection of streets and alleys, 
was assessed on the property abutting on Blaine avenue between the 
streets mentioned pro rata according to the frontage thereof on 
Blaine avenue. It appears from the proofs that complainant's lot 
has a frontage of 88.89 feet on Woodward avenue, and 200 feet on 
Blaine avenue, while the other lots on Blaine avenue assessed under 
said assessment roll for said paving are 127| feet in depth, and hâve 
a frontage varying from 40 to 50 feet. On the 25th day of March, 
1897, complainant's lot was sold for the taxes assessed on part 1 of 
the roll for paving Blaine avenue, and bid off to the city of Détroit 
for the term of 99 years. On March 28, 1898, the lot was sold for 
the taxes assessed on part 2 of the roll, and bid off to the city of 
Détroit for the term of 99 years. On the 19th day of April, 1899, the 
lot was sold for the taxes .assessed on part 3 of said roll, and bid off 
to the city of Détroit for the term of 99 years. On the 16th day of 
April, 1900, the property was sold and bid off to the city of Détroit 
for the term of 99 years. On the flrst three sales of this lot for the 
paving of Blaine avenue the period of rédemption has expired, and 
said sales hâve become absolute, and the city now claims title to said 
premises thereunder. 

The provisions of the charter of the city of Détroit under which said 
paving was done, and assessment and sales had, are sections 33, 
34, 35, and 43 of chapter 11 of the charter of the city of Détroit. 
Without quoting thèse at length, it is sufflcient to say: That they 
authorize the common council to enter upon contracts for grading 
and paving and repaving its streets, and to cause to be assessed the 
expense of such work upon the lots and real estate made subject to 
such assessments, excepting the cost of repaving and cost of cross 
walks, and work at the intersection of cross streets. The lots and 
parcels of real estate situate on the streets, and fronting the por- 
tion ordered to be improved, are declared to constitute one local as- 
sessment district, unless subdivided into two or more by the action 
of the common council; and the cost and expense of such improve- 
ment, except for that part of the line for intersection of cross streets 
and alleys, and the cross walks at such intersections, and for repav- 
ing streets, alleys, and highways, shall be assessed ratably accord- 
ing to their extent of frontage on said lots, parts of lots, or parcels 
of real estate directly fronting on and within the local assessment 
district. Provision is made for a modification in exceptional cases 
of the assessment, but this provision has no concem with any feature 
of this case. The charter définition of the word "front" is as fol- 
lows: 

"Sec. 35. The word 'front' as used In this act shall be construed to mean 
that part o( a lot or property or parce! of land whlch directly abuts on that 
part of the street to be improved. The board of assessors are required when 
necessary to make a list of ail the lots or parcels of land eonstituting the local 
assessment district, with the name of owner or occupant of eaeh, so far as can 
be ascertained, and the length of front of each lot or parcel fronting directly 
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on snch improvement, whlch board sball then assess the cost and expense of 
the work chargeable as aforesald upon the property of said lots ratably upon 
the separate lots and parcels of real estate, according to the length of front 
thereof. When the assessment roll is thus completed, said board shall give 
notice by at least flre publications in the city papers that such roll is com- 
pleted, and will remain in their office for twelve days from the flrst publication 
of said notice for the Inspection of ail concerned. At the expiration of said 
twelve days, said board shall after any needful revision and correction of said 
roll, sign the same and report it to the common council. Said councll may 
then confirm the same, or may when it shall deem necessary refer the same 
back to said board for further revision or corrections; and when the same shall 
be correct to the satisfaction of said council. it shall conflrm the same. 
* • *>> 

It will be seen from thèse sections of the charter that the common 
council is required to assess the entire cost of paving upon the prop- 
erty abutting on the street pro rata according to the foot front of 
such property, without any référence to the question of benefits. The 
only notice required to be given to the lot owner is that required to 
be given by publication in the city newspaper, — that the roll is com- 
pleted, and will remain in the office of the assessors for the inspection 
of ail concerned. The charter provides no tribunal having any au- 
thority to reduce the assessments or to review the amount thereof, 
except for the purpose of ascertaining that the apportionment of the 
total expense among the lot owners according to the foot front of 
their respective properties is mathematically correct, or, in other 
words, that the aliquot portion of the expense of the improvement 
bas been correctly computed according to the frontage of the land 
upon the street improved. 'No provision is made for any hearing as 
to the extent of the beneât, if any, to the property by the improve- 
ment, or whether such benefit equals the assessment made upon the 
respective parcels of property. A restraining order was issued, and 
subsequently, upon notice, a hearing was had to the application for a 
perpétuai injunction restraining the city from attempting to enforce 
the taxes and assessments on which the sales of complainant's prem- 
ises were based, and from claiming title thereto under said sales. 
At the same time of the motion for injunction the case came on for 
hearing upon pleadings and proofs. It is the claim of complainant 
that the charter, in the provisions mentioned (that the entire cost of 
the street improvements, except for street and alley crossings, etc., 
shall be assessed against the abutting property by the fronting meas- 
urement, without any regard to the spécial benefits received by the 
property, or the relation to the cost of the improvement), is in con- 
flict with the fourteenth amendment of the constitution of the Unit- 
ed States, and is null and void; that such législation constitutes tak- 
ing of property without just compensation, and is a déniai of equal 
protection of the law. The case of Village of Norwood v. Baker, 
172 U. S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443, is the foundation for 
this position, and seems fully to sanction it. Since the décision of 
that case the question presented bas been fully considered in the fol- 
lowing cases, among others, ail holding that assessments like that 
hère complained of are in conflict with the fédéral constitution: 
Hutcheson v. Storrie, 92 Tex. 685, 51 S. W. 848; Loeb v. Trustées 
(0. G) 91 Fed. 37; Fay v. City of Springfield (0. 0.) 94 Fed. 409; 
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CJharles v, City of Marion (0. C.) 98 Fed. 166; Charles v. City of 
Manon (C. C.) 100 Ped. 538; Lyon v. Town of Tonawanda (0. C.) 98 
Fed. 361; Cowley v. City of Spokane (C. C.) 99 Fed. 840,— and bas 
been so well discussed by Judges Baker, Coxe, Thompson, Hanford, 
and Phillips as to leave little, if anything, to be said in support of 
their conclusions. The suprême court of Michigan has declined to 
départ frôm its décisions sustaining the constitutionality of like 
statutes providing for assessments per foot front, on the ground that 
the ruling in Baker v. Village of Norwood must be conflned to the 
facts of that case, and has no application to an assessment for pav- 
ing. With ail respect for that learned tribunal, I am constrained, 
under the cases cited, to a différent opinion of the décision, and to 
foUow the suprême court of the United States upon the construction 
of the fourteenth amendment of the fédéral constitution. A decree, 
therefore, will be entered in accordanee with the prayer of the bill, 
and a perpétuai injunction will issue as prayed. 



DAVISON et al. v. NATIONAL HARROW CO. 

(Circuit Court, N. D. New York. July 24, 1900.) 

No. 6,866. 

iNjUNcnoN — Threatbning Suits fob Ikfhingkmbnt 01" Patent. 

A court will not grant an Injunction pendente llte restraining the dé- 
fendant from sending circulars to agents and customers of complainant 
threatening suits for Infringement of patents, so long as there remains 
a reasonable doubt as to the propriety of such course, and where the 
answer dénies ail allégations of fraud, malice, and bad falth, and asserts 
the truth of the matters contalned In such circulars, and that they were 
Issued in good falth. 

In Equity. On motion for preliminary injunction. 

R R. Martin, for complainants. 
E. H. Eisley, for défendant. 

COXE, District Judge. This is a motion for an injunction re- 
straining the défendant from sending circulars threatening the custom- 
ers of the complainants with infringement suits. The views of the 
court upon the point in issue hâve been so often stated, not only in 
writing but orally in the présence of counsel engaged in the proliflc 
and apparently endiess litigation between thèse parties, that it is 
unnecessary to reiterate them. There is no change so far as the law 
is concerned except the contribution recently made by the circuit court 
of appeals of the Third circuit in the Farquhar Case, 102 Fed. 714. 
This décision is authority for the proposition that a bill charging the 
issuing of false, fraudulent and malicious circulars solely for the pur- 
pose of destroying the business of the complainants cannot be held bad 
on demurrer. In the Adriance Platt Case (C. 0.) 98 Fed. 118, this 
court took substantially the same view, but there is a manifest différ- 
ence between overruling a demurrer and granting an injunction 
pendente lite. In the présent case an answer has been interposed de- 
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nying the material allégations of thé bill and allegîng the truth of 
the circulars in question and the good faith of the défendant in send- 
ing them ont Indeed, it would seem that they were directly induced 
by a statement inserted by the complainants in a trade paper describ- 
ing a litigation in Michigan which resulted in their favor and against 
the National Harrow Company. This statement in no way minimizes 
the character and scope of the complainants' victory. The décision is 
pronouneed "very far-reaching" and as settling the question that the 
complainants' harrows do not infringe the défendant'» patents. If 
it be true that in an action upon one patent the question of infringe- 
ment was determined as to a hundred patents it is clear that the com- 
plainants were correct in describing the décision as "far-reaching." 
It is, however, safe to assume that the leamed judge confined his 
decree to the patent in issue and that the carrying power of the déci- 
sion has been somewhat overestimated by the complainants. The 
statement concludes with the following conciliatory ad vice: 

"If the soothing powder which Judge Swan has administered to the Na- 
tional Harrow Company does not lull them Into a Rip Van Wlnkle sleep and 
they issue more of their circulars to the trade, please consign them to the 
waste-paper baslîet and remember that 'barlsing dogs do not bite.' " 

The judge's powder failed to produce the anticipated soporific con- 
dition. On the contrary, the décision, coupled with the libéral con- 
struction thus placed upon it by the complainants, produced an ex- 
actly opposite effect. The agents of the défendant, who manage ita 
department of literature, hâve ever since been suffering from an at- 
tack of apparently incurable insomnia. On previous occasions they 
hâve shown some little familiarity with the art of advertising, but 
never before hâve they been so perniciously active as during the past 
few months. Not only hâve they kept up a well sustained System 
of "barking," but they hâve done some "biting" as well, in the form of 
suits against 9 or 10 alleged infringers 6f one of the defendant's 
patents. The circulars and letters, which, at the time this action 
was commenced, were descending upon the farmers from a seem- 
ingly inexhaustible supply are ail, substantially, of the same purport. 
They contain an assertion that the Davison harrow infringes the de- 
fendant's patents and particularly the patent granted to Reed and 
Clark. Dealers who purchase the Davison harrow are threatened 
with prosecution. A list of those against whom suits hâve been com- 
menced is given and also a list of defendant's licensees with a state- 
ment that harrows can be bought of them which are free from any 
charge of infringement. One of the complainants' customers has 
received 13 of thèse warnings, and that substantial duplicates of the 
same notice hâve been sent again and again to the same persons is 
not disputed. Although it would seem that the défendant is fast 
reaching the point, if indeed it has not already reached it, where its 
conduct may be deemed unnecessarily harsh and oppressive, the 
court should hesitate to interfère by injunction so long as there re- 
mains a reasonable doubt as to the propriety of such a course. In 
thèse causes the court is embarking, with only a crude chart, upon 
a newly-discovered sea filled with rocks and dangerous shoals, and 
should, therefore, proceed with the utmost caution. The court is not 
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convinced that at présent a case for an injunction is presented. The 
long-continued controversy between thèse parties, which has for years 
occupied the attention of the court, both at law and in equity, has 
now reached a condition when it can be speedily and deflnitively set- 
tled. The défendant insista that the complainants infringe its valid 
patents. The complainants deny this. Among the suits recently 
commenced several are in this district and one is against parties 
residing in the county of Oneida. The complainants can sélect any 
one of thèse suits and press it to a final hearing. Then the vexed 
questions of patentability and infringement will be settled so that 
ail parties will know their rights. Pending this détermination both 
parties should hold their peace. The défendant is no longer under 
obligation to inform dealers of its position. If they do not under- 
stand the situation now the sending of additional circulars will not 
enlighten them. In the last notices sent out the défendant says: 

"We hâve spent so much tlme and money in notlfying dealers about thèse 
infrlngements that we feel that no dealer can now be handllng them inho- 
cently, and we hâve determlned henceiorth to sue any dealer found handling 
thèse Infrlnging harrows wherever they are found." 

The court fully agrées with the défendant that the time for words 
has passed and the time for action has arrived. No legitimate pur- 
pose can now be accomplished by reiterating thèse statements and 
if they are continued the presumption will be strong that this is 
done with the intent to harass and annoy the complainants and their 
customers. 

The peculiar circumstances attending this controversy make it prop- 
er to indicate what, in certain conditions, may be the action of the 
court in the future. Should the défendant continue to issue circulars, 
similar to those in proof, pending the trial of the infringement suit, 
it is not improbable that an injunction will be granted provided the 
complainants refrain from publishing provocative statements. If 
neither party places any obstacle in the way a décision of the in- 
fringement suit should be reached within six months from this date 
and during that period, at least, the parties should desist from appeals 
to the public. If the défendant violâtes this reasonable armistice the 
motion may be renewed upon proofs of the facts above suggested. 



BIDWBLL et al. v. HUFF et aL 

(Circuit Court, S. D. Georgia, W. D. July 7, 1900.) 

Cbeditors' Soit — Multifariousness ok Biix. 

A creditors' bill, the gênerai purpose of whleh Is to subject assets of 
the principal défendants to the valld liens of their creditors, is not mul- 
tlfarious because, as incidental to such relief, it also seelîs the cancella- 
tion of tax deeds on portions of the property, the équitable apportlonment 
of the taxes for which such sales were made, as between the portions of 
the property covered by différent liens, and to set aside spécial assess- 
ments made by a city for street improvements, alleged to be unconstitu- 
tional and void, and to that end joins as défendants the offlcers of the 
City and others Interested In such tax deeds. 
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2. Same — GnouxDS or Jurtsdiction. 

A creditors' bill may be maintained by a judgment credUor -where hls 
lemedy at law is ineffectuai, or wliere it is obstrueted by an Incmn- 
brance or by a fraudulent transfer, and for the purposes of such suit 
the return of an exécution issued on hls judgment niilla bona Is conclusive 
that hls remedy at law is ineffectuai. 

8. Equity Jurisdiction — Fedehal Courts— Suit to Enjoin — Enfoeckment 

OF TaX. 

Where It appears from a bill filed by a mortgage créditer that the city 
in whlch the property is situated bas ievied a spécial assessment thereon 
for Street paving, equal to one-fourth the value of the property, imder 
a statute and ordinance which take no account of the question of spé- 
cial beneflts, and affiord the property owner no opportunity to hâve the 
question of beneflts or their extent judieially determined, and that the 
validity of such statute bas been upheld by the suprême court of the state; 
that in fact the improvement did not Increase the value of the property, 
and, if the assessment is enforced, it will deprive the complainant of bis 
security,— the bill shows equities which a fédéral court will protect by 
injunction to restrain the enforcement of such assessment, and in sueh 
case it is not necessary that the complainant shall pay or tender any part 
of the assessment. 
4 JuBismcTiON DP FEDERAI, CoDUTS— Creditors' Stjit— Amount Involved. 

Where one complainant in a creditors' suit in a fédéral court has re- 
covered a judgment against the défendant exceeding $2,000 in amount, 
other creditors holding judgments for smaller amounts may unité with 
him as complainants, or may intervene. 
5. Creditors' Suit — Judgment as Foundation. 

A judgment in a state court is a good foundation for a creditors' bill 
in a fédéral court. 

In Equity. On demurrer to bill. 

William L. Bidwell, of Oonnecticut, who sues in hls own right, and Franklin 
E. Woodford, of New York, as exeeutor of Emerson A. Phelps, late of Oon- 
necticut, hâve brought this bill against W. A. Huff, individually and as trus- 
tée, against the mayor and council of the city of Maçon, and against Edison 
HufC and A. P. Herrington, ail of whom are citizens of this district. The 
plaintiffs are judgment creditors of W. A. Huff, and they sue for themselves 
and other creditors who may intervene. The bill allèges that W. A. Huff, for 
himself and as trustée for hls minor children, Mattie J. C. Huff (now Jen- 
nlngs) and Edison Huff, on the Ist day of August, 1893, executed to Emerson 
A. Phelps a deed, in accordanee with the provisions of section 1969 of the 
Code of Georgia, to secure a debt therein described, by which deed he con- 
veyed certain lots in the city of Maçon. Thèse lots are fully described in the 
deed and in the bill. The deed, in so far as It related to the rights of the 
cestuis que trustent, was made by authorlty of the superior court of Bibb 
county, havlng jurisdiction to order the same. Emerson A. Phelps having 
died, the plaintiff Woodford, being appointed exécuter, brought suit as such 
against Huff Individually, and against his several cestuis que trustent, in the 
city court of Maçon, and on the llth day of December, 1897, obtained a judg- 
ment thereon for $2,400 principal, with interest and costs of suit, which judg- 
ment is a gênerai lien on ail the property owned at Its date by W. A. Huff 
as an individual, and on ail property to which he held tltle as trustée for his 
children. In addition to this gênerai lien, the judgment, eonforming to the 
law of the state, constituted a spécial lien, having the date and dignity of 
the deed above mentioned, which had been executed on the Ist of August, 189,3, 
on ail of the said lots which are therein described. An exécution correspond- 
ing with said judgment, to enforce this gênerai and this spécial lien, was is- 
sued on the llth day of December, 1897. It was directed against ail the 
property of W. A. Huff, and W. A. Huff as trustée, and especially against the 
parcels of land in the city of Maçon which had been pledged to secure the 
debt. Thereafter this exécution was placed in the hands of L. B. Herrington, 
deputy sheriff, with direction to exécute the same. This officer, after due 
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seareh, made hls retum of nulla bona on the writ of flerl fadas. It Is allégea 
that this failure of the levying officer to enforce the exécution is ascribable to 
certain illégal tax sales, and other illégal acts to be hereinafter mentioned. 
It Is further alleged that on June 1, 1893, W. A. HufC executed and delivered 
to William Bldwell a mortgage upon a dity lot on the corner of Cherry and 
rourth streets In Maçon, frontlng 105 feet on Cherry and 210 feet on Fourth. 
Thls was to secure a debt for $1,714.12. This, aiso, was foreclosed by the 
gênerai and spécial judgment permitted by the Georgia procédure. On thls, 
also, an exécution was issued on the 16th day of November, 1897, to be levied 
on ail the property of W. A. Hufif, and especially on his undivlded flve-sevenths 
interest In the city lot upon whlch the mortgage had been glven. This exécu- 
tion Vas placed in the hands of V. A. Menard, deputy sheriff, who liliewlse 
made the return of nulla bona thereon. It is further charged that for several 
years (partieularly, from a period soon after the loans above mentioned were 
made) W. A. Hùflf, as an Indlvldual and as trustée, had falled to pay off the 
taxes on this property and on hls other property; had permitted fl. fas. to 
be Issued, and grossly excessive levies to be made thereon, and the property 
to go to sale under such levies. This was true, notwithstandlng the fact that, 
in the obligations made to secure the debts of the complainants, Huffl had cov- 
enanted that he would pay ail taxes as they should fall due on thls property. 
So far from keeping thèse covenants, he has, the blll allèges, cast the entire 
burden of ail his taxes on the particular property conveyed or mortgaged to 
complainants. The blll further allèges that, after accumulating some $1,600 
of tax Judgments against the lot on the corner of Fourth and Cherry streets^ 
the mayor and council of the clty of Maçon hâve recently imposed a pavlng 
tax or assessment on that property for the sum of $2,060.61, and a further 
spécial assessment of $83 for sewer connection, and an additional sum for 
curbing, which complainants are not able to state. The burdens from city 
taxation and assessments on this property amount in the aggregate to about 
$4,000, in addition to the state and county taxes, and, it is alleged, will consume 
the value of the property, and destroy the lien held by complainant Bidwell 
by virtue of his mortgage, and amounts to a confiscation of the property 
pledged to him, for the reasons following: It Is alleged that the spécial as- 
sessment for Street pavlng was not only in substantial excess of any spécial 
beneflts accruing to the property, but was without any spécial benelit thereto, 
and was In efCect a taliing, under guise of taxation, of prlvate property for 
public use, vrithout compensation. Thls assessment was made by the clty 
under a rule which excluded any Inqulry as to spécifie beneflts to the property, 
and was in fact not based on any inqulry into that question, or upon any 
judiclal ascertainment that such beneflt would or might accrue to said prop- 
erty; nor does the statute under whlch the assessment was made, or the ordi- 
nance of the city, furnish to the property holders any process of law by 
which the question of the extent of the benefit, if any, to said property could 
be ralsed or judlclally Investigated. The city has claimed to act by virtue of 
an act of the gênerai assembly of the state of Georgia approved December 
11, 1896, and especially under the seventh section thereof, which provides 
that the mayor and councU of the city of Maçon shall hâve power and author- 
Ity to assesa one-third the cost of grading, pavlng, constructing side drains, 
cross drains, crosslûgs, and otherwlse improvlng or repalring the street, on the 
real estate abuttlng on each slde of the street improved. The real estate 
abutting on each slde shall pay two-thlrds of the entire cost, and any street- 
railway company or other rallroad company having traclis running through or 
across the streets of said clty shall be required to pave or otherwlse Improve 
said street as the mayor and council may prescribe, the width of Its track, 
and for one foot on each slde of every Une of track now in use or that may 
hereafter be constructed by said company, and, in addition, that the entire cost 
of pavlng and otherwlse improvlng sldewalks, Includlng two-thlrds of the 
necessary curbing for the same, may be assessed on the real estate abut- 
ting on the slde of the street on whlch the sidewalk Is so Improved, and 
that the mayor and council shall hâve power to prorate the cost on the 
real estate according to Its frontage on the street or portion of the street so 
Improved, and that the assessment on each pièce of real estate shall be a lien 
from the date of the passage of the ordinance provlding for the work and 
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maklng assessment, and that sald lien shall hare rank and prîority of pay- 
ment uext in point of dignity to tlie liens in favor of the city of Maçon for 
taxes due said city. It is further alleged that tlie property owner Is given no 
voice as to whether such improvement shall be made, or as to the kind of im- 
provements or as to the cost thereof, or as to whether he deems the same 
bénéficiai to his property, nor do the ordinances of the city afCord any such 
privilège, but, on the contrary, they Impose on the property owner one-third 
of the entire cost of paying the Street opposite his property, without any re- 
gard to beneflt or supposed benefit that might resuit therefrom. The bill 
States that, since this property fronts 105 feet on Cherry street and 210 feet 
on Fourth street, It has a total frontage of 315 feet; that there is no building 
or other improvement thereon, except a dilapidated negro house, used as a 
negro boarding house, and which pays but a small rental; that the paving 
has not made it in any particular more désirable, or increased its rental value, 
or given It any value which it did not possess before, and yet notwithstanding 
thèse facts the assessment for the paving on Fourth street was $1,252.51, and 
on Cherry street $603.30,— the cost being taxed according to street frontage, 
and not otherwise. By référence to other vacant properties contiguous or 
opposite the lot in question, which are vacant and not rentable, or which hâve 
sold for less than their original cost, the complainants draw the conclusion that 
the pavement with Belgian blocks has not benefited the locality in any sensé; 
and this Is recognized, the bill states, by the mayor and council of the city 
of Maçon, for before the paving assessment was made the sworn city apprais- 
ers, for many years, had assessed the property for $15,000, and sinee that 
time the city assessors, acting for and on behalf of the city government, hâve 
assessed the property for $10,000. Thus the complainants seek to make it 
appear that, although there has been no physical change in the property what- 
Gver, it has lost $5,000, namely, one-third of its value, since the said paving 
assessment was made. It is alleged that this réduction by the city to the 
amount of one-third of the assessed value of this property is no part of any 
seheme to reduce assessments: for, since It is true that the city is indebted 
to the limlt allowed by the constitution of the state of Georgla, and ean only 
raise its necessary revenues by assessing property to its full value, and even 
beyond its value, so far from reducing valuations within the past few years, 
the city tax assessors hâve generally increased the valuations placed by them 
on property throughout the city. The bill allèges that the last spécial assess- 
ment of some $2,000 for taxes against said property for said street paving, in 
addition to the burdens which it already had to bear, has destroyed such 
value as was left it, and has now rendered the same unmarketable, and 
amounts in effect to confiscation of the real estate pledged to secure his debt. 
It is further alleged that: The said W. A. HufC has practicaliy abandoned 
this property to its burdens, and has made no effort to pay olï the load of debt, 
taxes, and spécial assessments charged against it. He has taken no step to 
défend the property against the illégal assessment. He has failed and refused 
to pay off the taxes annually falling due thereon. He has permitted tax fl. f as. 
Issued against him, not only on this property, but on his other property, both 
Inside and outside the city of Maçon, to be levled on this particular lot, and 
although such levies were grossly excessive, and sales thereunder illégal, he 
has taken no steps to prevent said sales. The mayor and council now claim 
a lien on said property for paving assessment, and, unless restrained, will 
proceed to cause the property to be sold, to the irréparable injury of complain- 
ants, and the destruction of the mortgage and lien thereon held by complain- 
ant Bidwell. In view of their rights as creditors holding liens, complainants 
allège that the paving assessments made in the manner described are in viola- 
tion of their rights under the constitution of the United States, and will hâve 
the effect of depriving them of property and property rights without due process 
of law, contrary to the provisions of the fourteenth amendment thereto; that 
complainant Bidwell will be deprived of his spécial lien, and both complainants 
of the lien of their judgment thereon. 

It is, moreover, alleged that on the 24th of May, 1894, the mayor and coun- 
cil caused a city tax fl. fa. against W. A. Huff amounting to $225 to be levied 
on this particular lot, then assessed at $15,000, which was sold, and they be- 
came the purchaser for $230.75; that this levy was grossly excessive; that 
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the lot was easlly capable of diTlslon Into parcels, any one of which could 
hâve been offered for sale wlthout injury to the rest of the property, and would 
hâve been safely vcorth more than the tax, Interest thereon, and costs; for 
thèse reasons, that the sale was vold and passed no tltle. And complainants 
pray that the mayor and councll shall be compelled to produce their tax deed 
In court, to be surrendered and canceled. They proffer a wlllingness for the 
property to be sold, and out of the proceeds that said tax, and ail other taxes 
whlch are légal and proper charges on said property, to the extent that the 
same ought In equlty to be apportloned against the same, be paid, and that 
the overplns may be applied to the debts and liens. The blU, however, points 
out the fact that, although the city of Maçon sold the property at the time 
and in the manner aforesald, they hâve contlnued to assess It for taxes as the 
property of W. A. Huff, and hâve continued to issue fl. fas. against It, and 
caused assessments and charges to be made thereon, thus recognîzing that 
their tltle is invalid. The bill further allèges that W. A. Huff is the owner 
of a large amount of valuable real estate outside of the city of Maçon, and that 
for several years ail the taxes assessed by the county of Blbb against hlm in- 
divldually and against him as trustée hâve been levied on the lot in the city 
on the corner of Fourth and Cherry streets. This is true, notwithstanding 
the value of the property outside the city considerably exceeds In value the 
property owned by said défendant Inside the corporate limits. The bill char- 
ges that thls has been part of a scheme and purpose of Huff to cause his 
whole taxes to be charged against this property, so as to relleve his other 
property therefrom. This, it is said, is contrary to eqoity and good conscience, 
and directly In violation of the contract of Huff that he would pay ail taxes, 
and protect the lien of Bldwell's mortgage against the lien of the taxes. 
Thèse levies hâve llkewlse been grossly excessive, and under such levies the 
property has been sold and purchased at the sale by the county of Bibb, and 
thereafter, by the procuremênt of the said Huff, the said county of Blbb con- 
veyed said land to other parties in compllcity vrith Huff, and on his procure- 
mênt, for the purpose of plaelng the same beyond the reach of eomplainant's 
lien. Such conveyances are now held by Walter Huff, son of W. A. Huff afore- 
sald, and A. P. Herrington. Thèse parties are charged to be in complicHy 
wlth W. A. Huff to hold said liens, as part of a scheme and purpose to hinder, 
delay, and defraud complainant, and are fraudulent and vold against complain- 
ants and other credltors of said W. A. Huff. And complainants pray that the 
court may so déclare, and that said sales and the tax tltle thereunder may be 
decreed to be surrendered and canceled. Complainants allège they are vflth- 
out remedy, save in a court of equlty, by reason of the fact that they cannot 
redeem the property wlthout paylng off taxes which ought, in equlty and good 
conscience, to be ehargeable against and collected out of other property of 
Huff, and that they shoidd not be called upon to assume burdens whlch In 
equlty and good conscience are not their own. The blll charges: That the 
land mentloned and descrlbed In the deed to secure the debt made by W. A. 
Huff, Indlvldually and as trustée, to Emerson A. Phelps, in his lifetlme, and 
on which complainant Woodford, as exécuter, holds a spécial lien, has from 
time to tlme been sold at tax sales under tax fl. fas. Issued, some of them for 
city taxes, and some for state and county taxes, against said W. A. Huff, and 
W. A. Huff trustée, during several years past. That said tax sales were ail of 
them vold, by reason of the fact that the levies were grossly excessive, and 
that the property could hâve been readily subdlvided, and a portion of it sold 
for a suffldent sum to pay said taxes, and that the sales were illégal and 
passed no tltle. The mayor and councll of the city of Maçon became purchaser 
at varions city tax sales, and now clalms to own said land so purchased. 
The bill prays that said deeds procured and held in this manner shall be llke- 
wlse produced in court, to be surrendered and canceled. Nevertheless they 
aver their wlllingness to do equlty, and pray that the court may decree a sale 
of ail the said property by a receiver to be appointed, and that ail valid taxes 
(both city tax and state and county taxes) remainlng unpaid, together wlth 
lawful Interest thereon, shall be pald out of the proceeds of such sale. The 
same averments are made wlth regard to différent tax sales for state and 
county taxes where the property was bld in by the county commissloners of 
Bibb county, and tax deeds made to them, and thereafter that the county com- 
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mlssioners, acting for said county, hâve soM the lands, or most of them, to 
persons acting in eomplicity with the said W. A. Huff, witli intent to liinder, 
delay, and defraud complainants, whicli persons so acting in eomplicity, when 
diseovered, complainants pray leave to nialie parties hereto, and by fit and 
proper -words to charge them as défendants to thls bill. 

The bill points ont and deseribes a large body of lands eontiguous to the 
city of Maçon, aggregating 305 acres, which land belongs to W. A. Huff, indi- 
vidually and as trustée, and which has been couveyed to the Scottish-American 
Mortgage Company, Limited, of Edinburgh, Scotland, to secure a debt of $15,- 
000, besides Interest Complainants claim that, since this land was pledged 
to secure a debt, so long as the debt remains open and outstanding the légal 
title to the property is in the grantee of said conveyance, and the same cannot 
be levled on under exécutions at law. But complainants allège that they are 
entltled to reach the equity of rédemption In said land, and can only do so by 
the aid and Interposition of a court of equity. Further, it Is stated that W. A. 
Huflf individually is seised and possessed of other property; that by reason of 
deeds to secure debts on varlous of said properties, as well as tax deeds and 
other Incumbrances, complainants cannot reach and subject the same to their 
debts, escept through the aid of this court. The bill charges that Huff is in- 
solvent; that the taxes levled under his direction against the property pledged 
to secure their debts were In large part properly chargeable against ail of his 
other property, and ought, in equity and good conscience, to be apportioned 
thereon. For this purpose they pray that an accounting may be talien, and 
that the taxes may be apportioned against the différent properties upon which 
the same are chargeable, and that the assets of the said W. A. Huff may be 
marshaled and distributed among his différent creditors according to their 
rights and equities, liens and prioritles; that. In view of their spécial liens 
and gênerai liens, they are entitled to the aid of a court of equity. Since their 
remédies at law bave proved unavailing, they are entitled to the aid of a court 
of equity to reach, ail and severally, the assets of said W. A. Huff; and they 
pray that this bill may hâve the effect of a creditors' bill, not only for them- 
selves, but for ail the other creditors of said W. A. Huff who may intervene 
and be made parties thereto, and be chargeable with their portion of the cost 
of the proceeding. The bill allèges that Mrs. Mattie J. C. Jennlngs (formerly 
Mattie J. 0. HufC) résides outside of the state of Georgia, but Is represented 
by her trustée. It prays that she may be made a party. if necessary to an 
adjudication of the matters set up in the bill. 

Waiving discovery and answer under oath, the bill prays further: That a 
writ of injunction may issue, restraining the mayor and council of the city 
of Maçon from executing the levy or seeking to coUeet the pavement assess- 
ment aforesaid charged by them against the aforesaid lot No. 4 in square 24 
in the city of Maçon, and that said assessment be perpetually enjoined; that 
said decree may déclare that said pavement assessment is void, illégal, and 
in violation of the rights secured by the constitution of the "United States, and 
to be a taking, under the guise of taxation, of private property for public 
use without compensation, and is In violation of the fourteenth amendment 
to the constitution, providlng that no state shall deprive any person of prop- 
erty without due process of law; that the several tax deeds executed by tlîe 
city marshal in the case of city taxes, and by gome of the deputy sherlffs of 
Bibb county In the case of state and county taxes, and the tax sales men- 
tioned in the second and fourth paragraphs of the bill, of any portions of such 
property, and the sales and levies thereunder, may be decreed to be void, and 
that the deeds may be decreed to be produced In court and surrendered and 
caneeled; that the liens and burdens of taxes chargeable against W. A. Hufï, 
and W. A. Huff, trustée, or W. A. Huff jointly with other parties, may be 
apportioned and distributed, according to equity and good conscience, against 
the property chargeable therewith, and may be redistributed and enforced out 
of the property, and be coUected out of such funds and proceeds of such 
sales as may be according to equity and good conscience; that the assets of 
said W. A. Huff Individually, and W. A. Huff as trustée, may be marshaled, 
and that ail the différent Uens, mortgages, and judgments, deeds to secure 
debts, tax liens, and other liens, equities, and prioritles, may be enforced and 
coUected a,ccording to équitable principles, so as to charge against each per- 
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son's property on!y srteh burdens as may be properiy chargeable agalnst the 
saflae; that the court appoint a recelver to take charge of and hold ail of the 
above-descrlbed property, as well as any other and ail other assets that may 
belong or be owned or possessed by the sald W. A. Huff, and W. A. Huff as 
trustée; that he may couvert sald property Into money, under the order of 
the court, and may distrlbute the prôceeds accordlng to the liens and priorl- 
ties held and enjoyed by complalnants and such other credltors as may be- 
come parties to the bill, as well as In payment of such taxes as may be charge- 
able agalnst such property, and that the recelver shall hâve power to redeem 
property from tax sales, If accordlng to equlty and good conscience; and that 
the prôceeds be distributed as may be ordered and decreed by thls court. 
Thèse are followed by a prayer for gênerai relief, and the usual prayer for 
subpoenas. 

The défendants bave demurred,— ail of them upon the ground that the bill 
Is multlfarlous, and the mayor and councll of the clty of Maçon upon the 
further ground that the plalntifEs hâve sufflclent remedy at law, and because 
the complalnants are not property owners In the clty of Maçon, and because 
there Is no prlvlty between the clty and the complalnants, and that com- 
plalnants were not abutting property owners upon the streets of the clty of 
Maçon, and are not proper parties to complaln of any defect In an ordinance 
of the clty of Maçon or in the manner of its enforcement, and because the 
bill falls to allège that the défendant Is Insolvent. By hls demurrer, William 
A. Huff contends that the clalms of the complalnants should not be Jolned; 
that eaeh had a spécial judgment, whlch they hâve not made a proper effort 
to enforee, and that thls must be done before the credltors' blU can be maln- 
talned; that there is a complète and adéquate remedy at law; and, further, 
that the assessment for pavlng made by the clty postdates the mortgage of 
■William L. Bldwell, and that the lien of sald mortgage Is superlor to sald lien 
for pavlng assessment; that the court bas no Jurisdiction to hear the com- 
plainant William L. Bldwell, for the reason that the principal of hls clalm 
does not exceed In amount the sum of $2,000; because complalnants' bill is 
without equlty; because a credltors' bill Is ancillary to a judgment at law, 
and, because thèse judgments were obtalned in the state court, that they are 
forelgn judgments, and a United States court has no jurisdiction of a credltors' 
bill founded thereon; that the complalnants bave no rlght to hâve the ac- 
cumulation of taxes apportloned between parcels of property on which they 
were chargeable; that there Is a mlsjolnder of parties and subjects-matter; 
and because the bill falls to show that the défendants are Insolvent. 

Hall & Wimberly, for complainants. 

Alexander Proudât and Aiiderson & Grâce, for défendant W. A. 
Huflf, individually and as trustée. 

Minter Wimberly, Cily Atty., for mayor and council of city of 
Maçon. 

SPEER, District Judge (after stating the case as above). The im- 
portant gpounds of the demurrer are that the bill is multifarious, and 
that there is a total want of equity to sustain it. 

With regard to the flrst ground, it is conceded by counsel for the 
défendants that a bill is not multifarious unless the matters involved 
are so dissimilar that the court will not be justifled in pennitting 
them to be litigated in one proceeding. "It is true that no rule can 
be laid down as to what constitutes multifariousness, as an abstract 
proposition. Each case must dépend on its own circumstances, and 
the court must exercise a sound discrétion." Mitf. Ch. PI. par. 181, 
note. "A demurrer of this kind will hold only v^here the plaintiff 
claims several matters of différent natures, but when one gênerai 
right is claimed by the bill, though défendants hâve separate and dis- 
tinct rights, a demurrer will not hold on this ground." Id. The proper 
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inquiry hère îs tWs: Is there any relief sought by thîs bill which 
is broad enough to camprehend the entire subject-matter of th.e aver- 
ments,aiid are the défendants named necessary or proper parties there- 
to? This inquiry would seem necessarily to include the other ques- 
tion made by the demurrer, namely, is there equity in the bill? 

The plaintifls are judgment creditors. Their claims constitute liens 
recognized by a court of equity, which entitle them to relief therein, 
when a court of law does not aiïord a remedy in ail respects as adé- 
quate and complète as that afforded by a court of equity. The con- 
trolling principle is stated by Mr. Justice Field in Jones v. Green, 1 
Wall. 330, 17 L. Ed. 553, as follows: 

"A court of eqnity exercises its jurisdiction in favor of a judgment créditer 
only when the remedy afforded hlm at law Is Ineflectual to reach the prop- 
erty of the debtor, or the enf orcement of a légal remedy is obstructed hy some 
Inciiinbrance upon the debtor's property, or some fraudulent transfer of It." 

It will be observed, in this authoritative statement of the law, that 
the jurisdiction in equity to enforce the rights of judgment creditors in 
such cases may rest upon ail or either one of three grounds: Where 
the remedy at law is ineflectual, where it is obstructed by an incum- 
brance, or where it is obstructed by a fraudulent transfer. This case 
is an instance where ail three of the grounds thus enumerated by the 
suprême court are discoverable. That the remedy at law is inefifectual 
to subject the property of the debtor to the payment of thèse debts is 
apparent from the f ailure or refusai of the levying offlcer to enforce the 
exécution. This appears by his return of nulla bona. The exécution 
is the concluding and suprême effort of the court at law. In the case 
of Jones V. Green, 1 Wall. 330, 17 L. Ed. 553, which was a bill filed 
by judgment creditors to subject property of their debtor held by a 
third party upon a secret trust for him, to the satisfaction of their judg- 
ment, the suprême court, speaking through Mr. Justice Field, used this 
language: 

"The exécution shows that the remedy afforded at law has been pursued, 
and is, of course, the highest évidence of the fact. The return shows whether 
the remedy has proved effectuai or not, and, from the embarrassments which 
would attend any other rule, the return is held conclusive." 

It is, however, said in support of the contention that the bill is 
without equity, that the complainants could hâve enforced their 
judgments; that the value of the property upon which they hâve 
épecial liens is ample to pay off the debts. And it is said that a 
court of equity will not take charge of the assets of the debtor unless 
the créditer has flrst utilized the property pledged for his debt, as far 
as it will go towards its satisfaction. A sufflcient reply to this is also 
afforded by the return of nulla bona. In Jones v. Green, supra, the 
suprême court announces that "the court will not entertain inquiries 
as to the diligence of the oiBcer in endeavoring to flnd property upon 
which to levy." It is clear, then, that the remedy which the law 
affords thèse creditors has proven ineffectuai. It is also true that 
the bill recites a number of incumbrances, such as tax sales on levies 
alleged to be grossly excessive, and tax sales and deeda alleged to 
be fraudulent, which constitute incumbrances upon the debtor's 
property, and which obstruct the enforcement of légal remédies. 
103 F.—2A 
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The deffiurrér admits thèse averments to hé truè. It f ollows that 
the case compiles in every essential with the requirements of a cred- 
itors' billj as thèse are deflned by the suprême court of the United 
States. 

A most important averment in the bill is that there has been a prac- 
tical confiscation of the property to which plaintifEs' liens attach, un- 
der the guise of unconstitutional assessments for paving purposes im- 
posed by the mayor and council of the city of Maçon. The city îs 
made a party to the bill, and an injunction prayed against it, net 
only to enjoin the collection of thèse paving assessments, but also to 
hâve a decree for the cancellation of deeds to the property of the 
debtor held by it, which deeds, it is alleged, as previously stated, were 
obtained in such fraudulent manner that a court of equity will dé- 
clare theîtn as of no eflect, and which nevertheless obstruct the remé- 
dies at law. It appears from the averments of the bill that the city 
assessment against lot 4, on the corner of Cherry and Pourth streets, 
amounts to about one-fourth of the entire value of the property. 
It further appears that this paving burden was not only in substantial 
excess of any spécial beneflts accruing therefrom to the property, but 
was eo far without any spécial beneflt thereto that immediately after 
the assessment, although there has been no change whatever in the 
physical conditions, the city assessors estimated ita value as precisely 
one-third less than the sum at which it was assessed before the bur- 
dens for paving were imposed thereon. This is évident from the 
fact that the lot was estimated by the assessors as worth |15,000 be- 
fore the paving assessments were made, and only $10,000 since then. 
The bill further allèges that neither the statute under which the assess- 
ment was made, nor the ordinances of the city, afford to the property 
holders any process of law by which the question of the extent of 
beneflt, if any, to said proper^ could be raised or judicially investi- 
gated. The property holders are simply assessed one-tiiiird the cost of 
grading, paving, conatructing side drains, cross drains, crossings, and 
otherwise improving or repairing the street, on the real estate abut- 
ting on each side of the street improved ; and thèse assessments on 
each side of the street paved are prorated between the property own- 
ers according to the frontage of each lot, whether it sustains the hum- 
ble and profltless tenement of the poor, or structures of imposing and 
costly character, affording lucrative rentals to the prosperous. The 
effect of this assessment, if légal, is to create a lien upon the lot in 
question superior in dignity to the liens of plaintiffs, and therefore, it 
is insisted, will deprive them of the security for their debts. More- 
over, it will be seen upon examination that not only do the statute of 
the State authorizing the assessment, and the ordinance of the city, 
afford to the plaintiffs no right to hâve the constitutional question in- 
volved determined, but also that the appellate court of the state of last 
resort, namely, the suprême court of Georgia, under similar facts, has 
denied to the citizen judicial relief from municipal exactions of this 
sort, even where no beneflt inured to the property assessed. In the 
case of Hayden v. City of Atlanta, 70 Ga. 817, that court held that 
spécial beneflt to the property holder was not regarded as essential 
to maintain a pavement assessment of this character, and that the 
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whole question of benefit, whetlier gênerai or spécial, is left to the 
législative discrétion; that tlie power résides in the state and the 
législature to confer upon municipal corporations the right to assess 
property fronting on the streets; that there is no limit imposed by the 
constitution of the United States on this power; and that it rested 
upon the sound discrétion of the législature. This décision was fol- 
lowed and approved in other cases. Thèse cases were decided before 
the leamed and distinguished jurists composing the suprême court of 
Georgia could hâve enjoyed the light afforded by the décision of the 
suprême court of the United States in Village of Norwood v. Baker, 
172 U. S. 269, 19 Sup. Ct. 186, 43 L. Ed. 443, decided in 1898. It is 
not to be doubted that since the question involves the construction 
and application of that provision of the fourteenth amendment to the 
constitution of the United States, which provides, "Nor shall any state 
deprive any person of life, liberty or property wlthout due process of 
law, nor deny to any person within its jurisdiction the equal pro- 
tection of the law," and of that provision of the flfth amendment 
which provides, "nor shall private property be taken for public use 
without just compensation," and since this paving assessment is 
made effective by the state, the suprême court of Georgia would now 
take pleasure in hastening to adopt as its own the décision of the 
suprême court of the United States prohibiting similar action by the 
state of Ohio. It is true, however, that the suprême court of the state 
bas not as yet reconsidered its rulings on this important topic, and 
that we must be controlled by the suprême court of the nation. The 
rule as established in Norwood v. Baker is perhaps sufficiently stated 
in the syllabus, as follows: 

"The principle underlying spécial assessm'ents upon private property to meet 
the cost of publie improvements is that the property upon which they are im- 
posed is peeuliarly bencfited, and therefore that the owners do not in fact 
pay anything In excess of what they recelve by reason of such improve- 
ments." 

And further: 

"The exaction from the owner of private property of the cost of a public 
improvement in substantial excess of the spécial benefits accruing to him is, 
to the extent of such excess, a taking, ainder the guise of taxation, of private 
property for public use without compensation." 

The court, however, qualifies this principle by the following state- 
ment: 

"But, unless such excess of cost over spécial benefit be of a material char- 
acter, it ought not to be regarcled by a court of equity, when its aid is involied 
to r.estrain the enforcement of a spécial assessment." 

In that case, as in this before the court, the assessment of the pro]> 
erty was by the front foot bounding and abutting upon the im- 
provement. In that case, as in this, the assessment was made a lien 
and charge against the abutting property owned by the plaintiff. 
There, as hère, the plaintiffs proceeded upon the ground that the as- 
sessment in question was in violation of the fourteenth and fiftb 
amendments to the constitution, above quoted. And it will therefore 
be profltless to attempt any élaboration of the doctrine so clearly 
announced by the suprême court of the United States. We may say. 
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however, that ît does not in any sensé trespass upon thé legitimate 
province of the state législature. "But," observes Justice Harlan, 
delivering the opinion of the court, "the power of the législature in 
thèse matters is not unlimited. There is a point beyond which the 
législative department, even when exerting the power of taxation, 
may not go, consistently with the citizen's right of property." Then, 
stating the principle as announced in the syllabus, the learned justice 
continues: 

"It Is one thlng for the législature to prescribe it as a gênerai rule that 
property abuttlng on the street opened by the public would be deemed to hâve 
been speclally beneflted by such improvement, and therefore should speeially 
contribute to the cost incurred by the public. It is quite a différent thlng to 
lay It down as an absolute rule that such property, whether it is in fact ben- 
eflted or not by the opening of the street, may be assessed by the front foot 
for a flxed sum, representing the whole cost of the improvement, and without 
any rlght In the property owner to show, when an assessment of that Ifind is 
made or is about to be made, that the same was fixed in excess of the benefits 
received." 

It is difflcult to perceive any "benefit received" by the owner of lot 
4 in square 24, on the corner of Cherry and Fourth streets, in the 
city of Maçon, when the spécial assessment, as we hâve seen, amounts 
to one-fourth of its entire value, and when the imposition of the 
assessment by the city results in an immédiate réduction of one- 
third of its gênerai taxable value. The city would seem estopped from 
denying thèse remarkable facts, for they were ascertained from the 
flnding of its swom assessors. On the contrary, it not only cannot 
be denied with any semblance of reason that the excess of thèse 
paving charges over spécial benefits to the property holder are "of 
a material character," but they are apparently so extravagantly ex- 
cessive as to shock the mind accustomed to constitutional and ra- 
tional methods of municipal govemment. What people in time of 
peace would tolerate the unconstitutional confiscation of one-fourth 
of their holdings for gênerai go vemm entai purposes? It is true, how- 
ever, that through long years of misgovernment, extortion, and op- 
pression, the despalring taxpayer will sometimes ail unresistingly sub- 
mit to unlawful local exactions, which, if they were imposed by the 
gênerai govemment, would likely resuit in révolution. 

It is, moreover, urged that a court of equity wiU not intervene to 
restrain the collection of taxes, even though thèse may be illégal. This 
objection, it is true, is expressive of the gênerai rule; and it is also 
true that a court of equity will not ordinarily relieve a party against 
an assessment for taxation unless he tenders or oflers to pay what he 
deems or what is seen to be due. There is, however, an established 
exception to this rule, and the case under considération is clearly 
within its opération. It is this: That where a rule or System of 
valuation is adopted by those whose duty it is to make the assessments 
which is designed to operate unequally and to violate a fundamental 
principle of the constitution, and when this rule is applied not solely 
to one individual, but to a large class of individuals or corporations, 
then equity may properly interfère to restrain the opération of this 
unconstitutional exercise of power. Mr. High, in his work on Injunc- 
tions, déclares that no principle is more firmly established than that 
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requiring that a taxpayer who seeks fhe aid of an injunction against 
the enforcement or collectioQ of a tax lias to pay or tender the amount 
which is conceded to be legally and properly due, or wMch is plainly 
seen to be due; but he also says: 

"It Is held, however, that the gênerai raie requiring payment or tender of the 
amount actually due, as a condition to équitable relief against the illégal por- 
tion of the tax, bas no application to tbe case where tbe entire tax fails 
by reason of an illégal assessment. And in such case an injunction is proper, 
wlthout payment or tender of any portion of the tax, since it is impossible 
for tbe court to détermine what portion Is actually due, there being no Talid 
or légal tax assessed." 

See, also, Village of Norwood v. Baker, 172 U. S. 292, 293, 19 Sup. 
et. 186, 43 L. Ed. 443. 

Since it is true that in this case the mayor and council of the city 
of Maçon based their entire assessment upon frontage on the streets 
to be paved, without any regard to benefits to the property thus as- 
sessed, the entire tax must fail. It was practically a confiscation of 
the values thus exacted from the property holder, the proceeding was 
unconstitutional, the entire assessment is void, and it is proper for 
the court in this case to grant its injunction for the protection of the 
parties complaining. Indeed, it is conceded by the counsel for ail 
the parties, save the city of Maçon, that this paving assessment is 
nuU and void. To quote the language of Mr. Anderson in his forcible 
argument for the défendants: 

"Our contention is that the paving assessment, just as set up in this blll, is 
absolutely void and contrary to the constitution of the United States." 

But he contends that it is so distinctly void — that its nullity is so 
apparent on its face — that it does not create a cloud upon their title 
or over their rights, which the plaintiffs need seek the aid of the court 
to remove. Now, it is clear that this tax, if valid, is a lien upon the 
land; and said Mr. Justice Brown, for the suprême court, in Ogden 
City V. Armstrong, 168 U. S. 236, 18 Sup. Ct. 103, 42 L. Ed. 452: 

"If a tax is a lien upon lands, it may then constitute a cloud upon title; 
and one branch of equity jurisdiction is the removal of apparent elouds upon 
the title which may diminish the market value of the land, and possibly 
tbreaten a loss of it to the owner." "It is doubtless true," the court contin- 
ues, "that it bas been held by this and other courts that if the alleged tax bas 
no semblance of legality, and if upon the face of the proceedings it is -wholly 
unwarranted by law, or for any reason totally void, as disclosed by a mère 
inspection of the record, such a tax would not constitute a cloud, and that the 
jurisdiction which is exercised by courts of equity to relieve parties by re- 
moval of elouds upon their titles would not attach. But when the illegality 
or fatal defeet does not appear on the face of the record, but must be shown 
by évidence aliunde, so that the record would malse out a prima facie rigbt 
in one who should become a purchaser, * * * or when a deed given on 
a sale of the land for the tax would be presumptive évidence of good title in 
the purchaser, so that the purchaser might rely upon the deed for recovery 
of the land until the irregularities were shown, courts of equity regard the 
case as coming within their jurisdiction, and hâve extended relief on the 
ground that a cloud on the title existed or was Imminent." 

The case under considération seems clearly within the scope of 
this authority. Proof aliunde must be made to show that no benefit 
resulted to the property from this pavement, and a tax deed given on 
a sale by the city would be presumptive évidence of good title in the 
purchaser; and, even should the purchaser take the advice of coun- 
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sel, he would find that tlie suprême court of the state has sustained 
assessments conforming in ail respects to that before the court. I 
think that it would be difflcult to discover a more portentous cloud. 
The acts of the législature authorizing such assessment are presumed 
to be constitutioual until they are held ottierwise. That presumption 
has been sustained by the suprême appellate tribunal of the state. 
That décision has not been in terms expressly reversed, although in 
principle, as we hâve seen, it is deClared erroneous. The city légis- 
lature has acted upon it, and has the physical power to sell the prop- 
erty, to put the owner out, and put the purchaser in possession, and 
to give him a deed which is prima facie évidence of his title. This 
is not a mère irregularity affecting a partieular individual, but it is 
an unconstitutional and most injurious wrong, affecting ail the prop- 
erty of holders of a partieular class, — a wrong so fundamental that 
the power which may redress it is conferred upon the courts of the 
United States. In the présent attitude of the state and municipal 
governments, in a controversy where the constitutional rights of the 
citizen .are in issue it would be scarcely judicious for the courts of the 
United States to deny relief upon the ground that state action of the 
most energetic character is so plainly abhorrent to the fundamental 
law that it can with safety be ignored. It is usually safer to enjoin, 
than to tolerate violations of the constitution, resulting in the destruc- 
tion of property rights. That it is necessary for the creditors to at- 
tack the lien of thé city assessments ia clear, from the fact that the act 
of the législature gives them rank and priority of payment next in 
point of dignity to the liens in favor of the city of Maçon for taxes due 
said city. Then their enforcement would preclude the rights of the 
complainants, for the city taxes rank in point of lien and priority next 
to the taxes due the state and county, which are liens superior to ail 
others. 

The other equities of the complainants are scarcely less important. 
Although the défendant W. A. Hufl was under the obligation to 
pay the taxes on the property pledged to secure thèse debts, this 
was not done, but many tax fl. fas. hâve been issued, levies grossly 
excessive hâve been made, deeds hâve been executed and recorded, 
and transfers under such sales hâve been made, it is alleged, for the 
benefit of the debtor. The unpaid taxes amount to many thousand 
dollars. Much of this accumulation was properly assessable upon 
other property of the défendant, distributed throughout the county. 
While this is true, it is alleged that an attempt has been made to 
subject the partieular property pledged to secure the debts of the 
complainants to this. entire burden of taxation. This, if true, ia 
manifestly inéquitable, and the demurrer admits it to be true. The 
taxation assessed upon ail the values owned by W. A. Huff and 
his cestuis que trustent, where they are liable, ought equitably to be 
apportioned between the property held by them, or pledged to se- 
cure their debts, and not fastened upon a partieular lot, so as to 
wipe out the security of partieular creditors. It is the duty of the 
court to so marshal the assets and to distribute thèse burdens as to 
make each pièce of property bear its own share of the taxes. The 
liens of thèse numerous tax fi. fas., irrespective of the paving assess- 
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ment, if enforced exclusively upon itjwould consume tlie propertyupon 
which thèse complainants bave a spécial lien. The resuit would be 
destruction to their rights, while other creditors, and perhaps the 
debtor, would be proportionably beneflted. Besides, the complain- 
ants hâve a gênerai lien upon the equity of rédemption of ail the 
property owned by W. A. Huff, or by his children if the debt is against 
them. This property is alleged to be much greater in estent and 
much more valuable in character than the city property hereinbefore 
described. Ail of it is pledged, in one form or another. It is within 
the province of the court to so marshal the assets as to charge the 
outside property vi'ith its proportion of the accumulated taxes. This 
cannot be done at law, because the outside property bas been convey- 
ed by deed to particular creditors, vpho, it seems, hâve been favored 
throughout, even to the extent of exempting them from the payment 
of their due share of taxation. Since it is true, however, that this 
deed was given as a security for debt, it is compétent for the court, 
through its receiver, under the circumstances, to take ail of thèse 
properties in charge, set aside sales of the property which appear 
to be void, because of excessive and fraudulent levies, cancel the un- 
constitutional paving assessments, pay off debts to secure which deeds 
are made, and the judgments and mortgages, according to their 
equities and priorities, then settle with the gênerai judgment cred- 
itors and other creditors according to the dignity of their claims, and 
restore the balance, if any, to the debtor. 

The bill is not multifarious. It is a scheme to subjects assets of 
W. A. Huff and other s who are jointly indebted with hîm to the 
valid liens of their creditors. It is impossible to leave out his chil- 
dren, because he is holding undivided interests with them and some 
of them are partly indebted with him, and to others transfers alleged 
to be illégal hâve been made. 

Nor does it matter that some of the creditors hâve judgments 
which do not exceed |2,000, exclusive of interest and cost. At least 
one of the judgments exceeds this jurisdictional limit. With this 
other creditors holding liens of the same gênerai character may unité 
or they may intervene. The law upon this subject is established. 

"For the purpose of preventlng a multiplicity of suits, a court of equity will 
entertain a bill filed by several creditors for the purpose of reaching the 
property of a common debtor, where such creditors hâve recovered judgments 
or decrees." Smith, Eq. Rem. Cred. § 72. 

Again : 

"Two or more persons uneonnected with eaeh other may be properly joined 
as défendants, as where the title to several pièces of property Is in several de- 
fendants, and ail hâve been eoncerned in acts tending to the same illégal resuit, 
forming the issue. In the same proceeding some of the défendants may be 
grantees in alleged fraudulent conveyances, some of them plaintiffs in whose 
favor judgments hâve been confessed, and some fraudulent mortgagees. The 
plaintiffi's injury grows out of the fraud of the défendant, in which several 
parties may unité." Smith, Eq. Kern. Cred. § 74. "A bill filed by a créditer 
for himself and for the use of other creditors, and when the entire fund is 
taken possession of by the court for the benefit of ail creditors, and an order 
is made for aU to présent their claims, entitles ail creditors to présent their 
claims, whether they are named in the bill or not, and whether they are judg- 
ment, specialty, or simple-contract creditors." Id. § 76. ■ 
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It is said, however, that the complainant Bidwell cannot sue hère, 
because Ms judgment was obtained in a state court; and Walker v. 
Powera, 104 U. S. 245, 26 L. Ed. 729, is cited in support of that prop- 
osition. It is sufficient to point ont that that was a proceeding by 
an assignée of a judgment, when the assigner and the judgment debt- 
ors were both citizens of the same state, and since, in the outset, 
the court could not hâve entertained a suit to obtain the judgment, 
it could not exercise jurisdiction to enforce it. That is not the case 
hère. Bidwell, holding a judgment for a sum exceeding the juris- 
dictional amount of the court, is a citizen of another state, and was 
entitled to bring an original suit in this court to enforce his judg- 
ment, and may therefore proceed hère now. The rule is stated in 
Smith, Eq. Rem. Cred. § 178, as follows: 

"The better doctrine, and one supported by reason and the trend of modem 
judiclal décisions, Is that a judgment of a United States court may properly 
be made the basis of a suit in equity in a state court to attack and set aside 
a fraudaient conveyance. And so a Judgment In a state court Is a good foun- 
datlon for a creditors' bill in the fédéral court." 

And Mr. Justice Story, in his great work on the Constitution (volume 
2, par. 1313), etates that, if a judgment is conclusive in the state 
where it is pronounced, it is equally conclusive everywhere; citing 
Mills V, Duryee, 7 Cranch, 481, 3 L. Ed. 411; Hampton v. McConnel, 
3 Wheat. 234, 4 L. Ed. 378; and 1 Kent, Comm. 243, 244. Thèse 
and other authorities are cited and foUowed in the récent case of 
Alkire Ck). t. Kicheson (C. C.) 91 Ped. 79. For the reasons stated, and 
for others which might be gathered f rom the elaborate and carefully 
drawn bill, the demurrer must be overruled. 



CHICAGO, B, & Q. R. CO. v. SMYTH, Atty. Gen., et al. 
(Circuit Court, D. Nebraska. July 18, 1900.) 

1. Statutbs— Evidence dp Due Enactmbnt — Nbbkaska Rule. 

The décisions of the suprême court of Nebraska establish tho rule that 
the due authentication and enroUment of a statute afford only prima 
fade évidence of its passage; that the législative joumals may be ex- 
amlned for the purpose of ascertaining whether a measure was enacted 
In the mode prescribed by the constitution, and. If the entrles therein 
expUcltly and uneqvnvocally contradict the évidence furnlshed by the en- 
rolled bill, such entries wlU control. Such rule, relatlng to the construc- 
tion of constltutlonal and statutory provisions of the state, Is binding on 
the fédéral courtsi. 

2. Bamk— Législative Jotjrnals as Evidence. 

To overturn the prima facie évidence afforded by an enroUed blU, it 
is not enough that the législative journals do not show that the blU as 
enrolled passed, but they must afllrmatively show that It did not pass. 
8. Same— TiTLE of Act. 

Whlle it is not necessary that the journals of a législative body should 
récite In fuU the tltle of an act, yet when they purport to do so they are 
presumed to récite the title correctly, and other évidence will not be 
recelved to Impeach or contradict such récitals. 

4. Same. 

Where the tltle of an act passed by the législature is an essential part 
of the act, as where the state constitution requlres the subjeet of every 
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act to be clearly expressed in its title, if the title of an act as passed 
is materially changea after its passage, and before Its enrollment and 
approval by the governor, the act is Invalid. 

& Samb— Change op Title befokb Enrollmekt— Nebraska Act Creatino 
BoARD oï Transportation. 

The act creating the Nebraska board of transportation, whieh was en- 
rolled and sdgned by the governor as havlng been passed by the législa- 
ture at the session of 1887 as senate flle 41, under the title, "Au act to 
regulate railroads, prevent unjust discrimination, provide for a board of 
transportation, and define its duties, and repeal articles 5 and 8 of ehap- 
ter 72, entitled 'Eailroads,' of the Revised Statutes, and ail acts and 
parts of acts in conflict herewith," is invalid; the journal showing that 
the bill was passed by the house under the title, "A bill for an act to 
repeal article 8 of chapter 72, entitled 'Railroads,' of the Second Edition 
of the Compiled Statutes of * • • Nebraska," and the title being, 
under the constitution, an essential part of the act. 

6. Samb — Title op Act— Constitotiokal Keqdirements. 

Under Const. Neb. art. 3, § 11, which provides that "no bill shall con- 
tain more than one subject, and the same shall be clearly expressed in its 
title," a State board of transportation, with power to regulate and ûx 
rates, cannot be created by an act shown by its title to be one merely 
for the repeal of a prior statute. 

In Equity. On motion for preliminary injunction. 

Woolworth & McHugh, for conaplainant. 
C. J. Smyth., Atty. Gen., for défendants. 

MUNGER, District Judge. In 1885 the législature of Nebraska 
passed an act creating a board of railroad commissioners, consisting 
of the attorney gênerai, secretary of state, and auditor of public ac- 
counts, which afterwards became article 8, c. 72, entitled "Railroads," 
of the Compiled Statutes of the state. The législature in 1887 passed 
an act which, as shown by the enrolled bill signed by the governor 
and filed with the secretary of state, bears the following title: 

"An act to regulate railroads, prevent unjust discrimination, provide for a 
board of transportation, and define its duties, and repeal articles 5 and 8 
of chapter 72, entitled 'Railroads,* of the Revised Statutes, and ail acts and 
parts of acts in conflict herewith." 

By this enactment a board of transportation was created, consist- 
ing of the attorney gênerai, secretary of state, auditor of public ac- 
counts, state treasurer, and commissioner of public lands and build- 
ings. They were invested with certain powers, enabling them to dé- 
termine and flx reasonable rates for the transportation of property 
within the state. The said board having made certain orders apply- 
ing to the complainant's road within the state, complainant brings 
this action to enjoin any attempted enf or cernent of such order, alleg- 
ing as grounds therefor that the said législative enactment of 1887 
creating said board is invalid, for the reason that the same was not 
passed by the législature in the manner as required by the constitu- 
tion of the state. Upon the issues as framed, the single question is 
presented as to the validity of said act. If the title thereof was 
adopted by the législature as provided by the constitution, then com- 
plainant is not entitled to the temporary order of injunction now 
sought. If the title thereof was not passed by the législature in the 
manner required by the constitution, then complainant is entitled 
to a temporary order of injunction. 
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; A Mstory of the act, as shown by the journals of the two bouses 
afthe législature, is, in brief, as follows: Senate file No. 41, as in- 
troduced in the senate, was entitled, "A bill for an act to repeal ar- 
ticle 8 of chapter 72, entitled 'Railroads,' of tbe Second Edition of 
the Compilfed Statutes of the State of Nebraska.'" This title will here- 
after, for convenience, be designated as title No. 1. This bill was 
read a first and second time, referred to and reported by the several 
committees by title No. 1. During its progress through the senate 
Tarious amendments to the bill were adopted, until the final passage, 
when the journal recites senate file No. 41, "A bill," etc. (title No. 1), 
was read the third tirae. Thereupon the roll was called upon the 
passage of the bill, and 19 senators voted in the afQrmative, and 13 
in the négative. "A constitutional majority having voted in the af- 
firmative, the bill was passed, and the title agreed to as amended." 
The riext step in the proceedings is found in the house journal, recit- 
ihg: "Message received from the senate notifying the house that the 
senate had passed senate file No. 41, 'A bill,'" etc. (title No. 1). The 
journal of tiie house shows that this bill was read the first time, and 
ordered to a second reading by the title, "A bill for an act to regu- 
late railroads, prevent unjust discrimination, provide for a board of 
transportation, and deflne its duties, and repeal articles 5 and 8 of 
chapter 72, entitled 'Eailroads,' of the Eevised Statutes, and ail acts 
and parts of acts in conflict herewith," which title, for convenience, 
will hereafter be designated as title No. 2. The bill, by title No. 2, 
was read the second time, and referred to the committee on railroads. 
The committee on railroads reported the bill by title No. 2, with a 
majority and minority report, After considération by the house, the 
bill came on for a third reading g.nd final passage, when the journal 
recites that senate file No. 41, "À bill for an act," etc. (title No. 1), 
was read the third time and put upon its passage. The ayes and 
nays being called, 64 members voted in the affirmative; 28 in the 
négative; 8 absent and not voting. The journal recites, "A constitu- 
tional majority having voted in favor of the passage of the bill, the 
bill passed and the title was agreed to." The next step in the pro- 
ceedings, as shown by the journals, was a message from the house 
notifying the senate that the house had passed senate file No. 41, "A 
bill for an act," etc. (title No. 1). The house journal recites: "The 
speaker gave notice of and signed, in the présence of the house, while 
capable of transacting business, the following: » • • Senate file 
No. 41, *A bill,' " etc. (title No. 1). The house journal further shows 
that the joint committee on engrossed and enrolled bills reported 
they had presented to the govemor senate file No. 41, "A bill," etc. 
(title No. 2). In the senate journal we find that the committee on 
engrossed and enrolled bills reported that they had examined and 
compared senate file No. 41, "A bill," etc. (title No. 2), and found the 
same correctly enrolled. The senate journal then recites: "At 10:45 
o'clock a. m., in the présence of the senate, the président pro tem. 
signed senate file No. 41, *A bill,' etc. (title No. 1)." The senate com- 
mittee on engrossed and enrolled bills subsequently reported that they 
presented to the governor, for his approval and signature, senate file 
No. 41, «A bill," etc. (title No. 2). 
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Upon tliis évidence we are called upon to détermine wliether thé 
act in question is valid. The following rules are to guide us in this 
détermination : (1) In determining the validity of a législative enact- 
ment, the suprême court of Nebraska, in repeated décisions, hâve held 
that the due authentication and enrollment of a statute afford only 
prima facie évidence of its passage; that the législative journals 
may be examined for the purpose of ascertaining whether a measure 
was enacted in the mode prescribed by the constitution, and, if the 
entries found in such journals explicitly and unequivocally contradict 
the évidence furnished by the enrolled bill, the former will prevail. 

Webster v. City of Hastings, 59 Keb. , 81 N. W. 510, and cases 

cited. (2) Sucii décisions are not matters of gênerai law relating to 
évidence, but are constructions of constitutional and statutory pro- 
visions of the state, and are binding on the fédéral court Town of 
South Ottawa v. Perkins, 94 U. S. 200, 24 L. Ed. 154. (3) ïo over- 
turn the prima facie évidence afforded by the enrolled bill, it is not 
enough that the journals do not show that the bill as enrolled passed, 
but the journals must aifirmatively show that the bill did not pass. 
(4) While it is not necessary that the journals of the législative body 
should recite in full the title of the act, yet when they purport so to 
do they are presumed to recite the title correctly, and other évidence 
will not be received to impeach or contradict such récitals. 23 Am. 
& Eng. Enc. Law, 211, 212. (5) If the title of an act as passed by 
the législature is materially changea after its passage, and before its 
enrollment and approval by the governor, the act is invalid, 

Does the évidence thus afforded by the journals affirmatively show 
that title No. 2 did not pass both houses of the législature? Thia 
involves an inquiry as to the relation which the title of a bill sustains 
to the bill itself. The constitution of this state (section 10, art. 3) 
provides: 

"That no law shall be enacted except by bill; no bill shall be passed un- 
less by assent of a majority of ail the members eleeted to each house of the 
législature, and the question upon final passage shall be taken immediately 
upon its last reading, and the yeas and nays shall be entered upon the 
journal." 

In section 11 of said article it is provided : 

"No bill shall contain more than one subject, and the same shall be clearly 
expressed in its title. * » * The presiding officer of each house shall 
sign, in the présence of the house over which ihe présides while the same is 
in session and capable of transacting business, ail bills and concurrent reso- 
lutions passed by the législature." 

Hère we hâve mandatory provisions of the constitution requiring 
every législative enactment, to become a valid law, to hâve the assent 
of a majority of the members eleeted to each house of the législature, 
and the journal of each house is required to show such assent by an 
entry of the yeas and nays upon the final passage. It is the assent 
of the majority of the members of each house to the entire bill, and 
not to some sections or portions of the bill, that is required to be 
entered by yea and nay vote on the journal. Again, it is required 
that the bill shall contain no more than one subject, and the same 
shall be clearly expressed in its title. This clearly implies that every 
bill shall hâve a title, and that no law is valid unless the bill there- 
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for has a title. That being so, it clearly follows that the title is a 
part of the essentials of tlie bill, within the meaning of the constitu- 
tion. This is made clear when we consider the object and purpose of 
this constitutional provision. In Cooley, Const. lim. (6th Ed.) p. 169, 
it is said: 

"The title of an act was formerly consîdered no part of It; and although 
It might be looked to as a guide to the Intent of the lawmakers, when the 
body of the statute appeared to be In any respect ambiguous or doubtful, yet 
It could not enlarge or restraln the provisions of the act itself , and the lat- 
ter mlght, therefore, be good when It and the tltle were In conflict. • * * 
Titles to législative aets, however, hâve recently, in some states, corne to pos- 
sess very great importance, by reason of constitutional provisions which not 
only requlre that they siall correctly indicate the purpose of the law, but 
whlch absolutely make the title to control, and exclude everythlng from effect 
and opération as law which is incorpo-rated in the body of the act, but is not 
within the purpose Indicated by the tltle." 

The suprême court of this state, in White v. City of Lincoln, 5 
Neb. 505, speaking through Maxwell, J., say: 

"The object of the constitutional provision that 'no bill shall contain more 
than one subjeet, which shall be clearly expressed in its title,' is to prevent 
surreptitious législation by incorporating into a bill obnoxious provisions which 
hâve no connection with the gênerai object of the bill, and of which the 
title glves no Indication;" and quote wlth approval from the opinion in Peo- 
ple V. Mahaney, 13 Mich. 494, the following: "The practiee of bringing to- 
gether into one bill subjects diverse in thelr nature, and havlng no necessary 
connection, with a view to combine in their favor the advocates of ail, and 
thus seeure the passage of several measures, no one of which could succeed 
upon Its own merlts, was one both corruptlve of the legislator and dangerous 
to the state. It was scarcely more so, however, than another practiee, also 
intended to be remedied by this provision, by which, through dexterous man- 
agement, clauses were inserted In bills of which the titles gave no Intima- 
tion, and their passage secured through législative bodies whose members 
were not generally aware of their intention and efCect." 

Such being the object and purpose of the constitutional provision 
in question, it logically follows that a valid law could not be enacted 
by the passage by the législature of a bill having no title, and after- 
wa.rds aflÉixing one thereto. This is ^own by the suprême court in 

Webster v. City of Hastings, 59 Neb. , 81 N. W. 510, writing by 

Sullivan, J., in which it is said: 

"One of the contentions of counsel for the plaintiff is that the act In ques- 
tion Is void beeause Its présent title Is substantlally différent from the title 
under which It passed the législature. Wlthout glving In détail the history 
of the measure as diselosed by the législative journals, and taking no ac- 
eount of an obvious clérical mistake, it may be said that the bill, during its 
entire progress through the house and senate, and up to the time of its enroil- 
ment, was Invarlably designated and referred to as 'A blll for an act to 
ameud sections one (1), two (2), three (3), and four (4) of chapter sixteen (16) 
of "An act entitled an act to provide for the organization, government and 
powers of citles of the second class having more than ten thousand Inhabi- 
tants," approved March 1, 1883.' The présent title of the act, namely, *An 
act to amend the title and sections one (1), two (2), three (3) and four (4) 
of an act entitled 'An act to provide for the organization, government and 
powers of cities of the second class having more than ten thousand in- 
habltants,' approved March 1, 1883, Is first mentloned In the report of the 
house' committee on engrossed and enrolled bills, announcing the enroUment 
of the measure. That the title was changed by Inserting thereln the words 
the title and' after the bill had passed the législature, and while it was 
being prepared for the signature of the executive, is a conclusion that can- 
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not be avolded wlthout dlsregarding entirely the évidence of the législative 
joumals. This, under what is now the settled doctrine of this court, we 
eannot do. The rule established by our former décisions is that the due 
authentication and enroUment of a statute afford only prima facie évidence 
of its passage, and that the législative joumals may be examined for the 
purpose of ascertalning whether the measure v?as enacted In the mode pre- 
scribed by the constitution. If the entries found in the joumals explicitly 
and unequlvocally contradict the évidence furnished by the enrolled bill, 
the former wlU prevail. The joumals, being the records of the législative 
proeeedings kept in obédience to the command of the constitution, are con- 
sidered the best évidence of what aflirmatively appears In them regarding 
the enaetment of laws." 

This pronouncement by Judge Sullivan in efEect says that the bill 
had a title when it passed the législature, -which title was materially 
changed after the passage of the bill and while it was being enrolled 
for the signature of the governor; that by reason of such change 
the statute was invalid. In other words, that when the législative 
journals show that a bill, at the time it is passed, has a certain title, 
such bill, when enrolled and presented to the executive for his signa- 
ture, must retain the same title. 

I am referred to the cases of Larrieon v. Eailroad Go., 77 111. 11, 
Attorney General v. Eice, 64 Mich. 385, 31 N. W. 203, and Cotting 
V. Stock- Yards Co. (G. G.) 82 Ped. 839, as holding a contrary rule. If 
they do, they are, to my mind, in conflict with the décisions of the 
suprême court of this state, which are the guide for this court. 

In Larrison v. Eailroad Co., senate file No. 453, for "An act to in- 
corporate the Peoria, Atlanta and Banville Eailroad Company," was 
introduced, read the flrst and second times, and referred to the com- 
mittee on railroads. The bill was reported back from the committee 
as "An act to incorporate the Peoria, Atlanta and Decatur Eailroad 
Company," with the recommendation that it pass as amended. The 
bill entitled as thus amended was read the third time, and regularly 
passed. The contention in the case was that the change in the title 
by substituting the word "Decatur" for the word "Banville," and the 
amendments m the body of the bill, rendered it a new and distinct bill, 
or, as said by the court : 

"The objection taken is that there were two bills of the same number, 
but of différent titles; that one was regularly Introduced, twice read, and 
referred to the appropriate committee, and that a member of the same 
committee reported back another bill of the same number; that the act 
under which the company claims was but once read before its passage. If 
this position is true, then the bill failed, for a want of compliance with con- 
stitutional requirements, to become a law." 

Then, after showing that there was but one bill, which was amended 
in committee, the court f urther say : 

"The eonstittrtion does not require bills to be entitled, but that is donc 
as a means of identification. If a bill were introduced without a title, and 
regularly passed, and the title then adopted, we are unable to see that there 
would be any constitutional objection to such a law for that reason. The 
title to a bill is nsually adopted after it has passed the house, and is not an 
essentlal part of the blU, although it is of a law." 

This language of the court is presented for my considération in 
support of the proposition that the title is no part of the bill; that 
a bill may be passed without a title, and a title subsequently adopted 
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by thé législature. Such I do not think the law. Tlie very objèct 
of the constitutional provision requiring every bill to hâve a title 
would be defeated by such a construction. Su eh is not the law in this 
state, as announeed by the suprême court in the décisions referred to. 
This language of the suprême court of Illinois is mère obiter. The 
expression was doubtless correct as applied to bills of a gênerai na- 
ture, as the act there in question was passed under the constitution 
of that state adopted in 1848, which contained no provision requiring 
bills of a gênerai nature to hâve a title, or to contain no more than 
one subject. To say that under the constitution of Nebraska the 
title is no part of the bill, and may be adopted by the législature sub- 
séquent to the passage of the bill, and without the same formalities 
required in the passage of the Mil itself, is in eiïect to hold that, 
after the passage of a bill by the majority elected to membership in 
the body, a minority of the members may subsequently, when con- 
stituting the majority of a quorum, adopt a title foreign to the object 
and purpose of the bill, thus rendering the act invalid, and thereby 
defeat the expressed action of a majority. 

Attomey General v. Rice, U Mich. 385, 31 N. W. 203, involved a 
construction of the constitutional provision of that state providing 
that no new bill should be introduced after the flrst 50 days of the 
session. The facts were that during the ârst 50 days of the session 
a bill was introduced to organize the township of Au Train. While 
said bill was pending, and after the expiration of 50 days, a substi- 
tute was offered; the substitute being a bill to organize the township 
of Ironwood, in the county of Ontonagon. It was urged that the 
substitute, being an entirely new bill, was invalid, because it flrst 
appeared after the 50 days of the session. It was urged on the part 
of the attomey gênerai that the constitution was violated in its spirit, 
because the title of the bill as introduced did not express the object 
of the act as passed. The court said: 

"We cannot extend the provision» of the constitution beyond its express 
terms in this respect. If the object of the act as passed is fully expressed 
in its title, the form or status of such title at its introduction, or during any 
of the stages of législation before it becomes a law, is immaterial. To hold 
otherwise would in many cases prevent any altération or amendment of a 
bill after its introduction, as in législative practice it frequently becomes 
necessary to amend the title as introduced in order to conform to changes 
in the bill." 

There was no question in that case of any change in the title of 
the bill as passed and the bill as enroUed, the court simply holding 
that it was compétent for the législature to amend, not only the body 
of a bill, but the title, during its progress through the body. True it 
is, the court in that same case quote from Larrison v. Eailroad Co., 
the following: 

"The title to a bill Is usually adopted after it bas passed the house, and Is 
not an essential part of the bill, although it is of a law." 

The constitution of Michigan requires every bill to be read three 
times in eaeh house before the final passage thereof; that no bill 
shall become a law without the concurrence of a majority of ail the 
members elected from each house, and on the final passage of ail 
bills the vote shall be taken by yeas and nays and entered on the 
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journal. The constitution does not require that every bill shall hâve 
the object thereof expressed in its title. The constitutional provision 
is, "No law shall embrace more than one object, which shall be ex- 
pressed in its title" (article 4, § 20); and the court may well hâve 
construed that provision to mean that the title "is not an essential 
part of the bill, though it is of a law." 

In Cotting v. Stock-Yards Co. (C. C.) 82 Fed. 839, the late Judge 
Foster says : 

"Wlthout référence to the oral testimony of members of the législature as 
to what was done by that body in its proceedings touching thls law, and 
adopting this title, we find from the house joumals that house bill No. 87, 
'An act to regulate stoclc yards, and providing punishment for the violation 
thereof,' was introduced on January 15, 1897, and referred ta the committee 
on live stock. On February 3d the ehairman of that committee reported the 
bill bacls to the house, with a substitute. From that time forward this sub- 
stltute is described in the journals as 'substitute for house bill No. 87, an 
act to regulate stock yards, and providing punishment for the violation 
thereof.' This substitute was finally passed, and its title, as published, ap- 
pears for the flr&t and only time in the journal in the report of the com- 
mittee on enroUed bills. The engrossed and enrolted bills both bear the title 
as published. It seems that the title, wherever it is used in connection with 
house bill 87, was the title of the original bill, and not of the substitute; 
and ail that we know of the substitute or of its title is that it was a substi- 
tute for 'house bill 87, an act to regulate stock yards,' etc. The chief object 
of numberlng bills is to identify them. There is nothing in the constitution 
or laws requiring the journals to disclose the title of any bill. Ail the légis- 
lative proceedings could bave been had on this substitute, and its identity 
preserved, by simply ealling it, 'Substitute for House Bill No. 87.' When 
the title of this act does appear in the journals, it is in the words of the 
act as enroUed and published In the officiai paper and chapter 240 of the 
Session Laws. It seems to me, this is sufflcient." 

This does not in any respect contlict with the view I hâve expressed. 
Judge Foster expressly flnds that the joumals did not attempt to 
show what the title of the substitute was, but that the journal showed 
that there was a substitute for house bill 87, further descrlbing house 
bill 87 by its original title, but that the journal did not purport to 
show that the title thus used in describing house bill 87 was the title 
which the substitute bore. I hâve no doubt that it is sufflcient for 
the journal to describe a bill by its number, and that it is not essential 
that the journal should contain either the body or the title of the 
bill; but, whenever the journal does undertake to recite the body of 
the bill or the title, sucb récital in the journal is conclusive évidence 
of the correctness thereof. 23 Am. & Eng. Enc. Law, 211, 212. 

In the présent case the journal of the house, in clear, explicit, and 
unambiguous terms, states that the title of senate file No. 41 upon 
the passage of the bill through the house was, "A bill for an act," etc. 
(title No. 1). If the title of the bill be no part thereof, and may be 
adopted after the passage of the bill, we hâve the récital in the jour- 
nal immediately after the recording of the yeas and nays that, "a 
constitutional majority having voted in favor of the passage of the 
bill, the bill passed and the title was agreed to." Which title is hère 
referred to? Clearly, the title which the bill had at the time of its 
passage, immediately preceding the statement that the title was agreed 
to. It is urged, however, that the statements entered in the journal, 
when considered as a whole, leave it so uncertain as to which title was 
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adopted that the évidence afforded by the journal is însnfficient to 
overcome the prima facie évidence wMch the enrolled bill establishes. 
This is urged: First, becauae the bill in report of committees, and 
on the flrst and second readings, had another and différent title than 
the one shown on its final passage. That this is not sufficient is held 
in Re Granger, 56 Neb. 260, 76 ¥. W. 588. And, second, because the 
bill as enrolled for the signature of the govemor had the title, "An 
act," etc. (title No. 2). Such was the case in Webster v. City of 
Hastings. It is the title of the bill which is adopted by the législa- 
ture that Controls, not the title by which the bill may bave been in- 
troduced, or which it may bave in reports of committees, or as en- 
rolled. 

The journal showing that the bill as enrolled and signed by the 
govemor did not pasa the bouse, it only remains to détermine the 
effect thereof. That the création of a board of transportation, with 
power to regulate and fix reasonable rates for the transportation of 
commodities, could not be had under a bill the title of which was one 
simply to repeal an existing law, needs no argument or citation of au- 
thorities. It follows from the foregoing that the board of transporta- 
tion has no légal existence, and the temporary injunction prayed is 
granted. 



WONG WAI v. WILLIAMSON et al. 

(Circuit Court, N. D. California. July 3, 1900.) 

Health— QuABANTiNE Régulations— -Violation dp Injunction. 

The court entered a deeree enjoinlng the enforeement of a quarantlne 
régulation proMblting Chinese persons from leaving San Francisco with- 
out flrst submltting to Inoculation, promulgated in part by défendant, as 
quarantlne oflBcer of the port, under Act March 27, 1890, authorlzlng the 
fédéral government to take measures to prevent the spread of contagious 
dlseases from one state or terrltory to another; such Injunction being based 
on the ground that the statute did not authorize the fédéral authorlties 
to quarantlne as between points wlthln the same state, and on the further 
ground that the régulation was unconstitutional, as applylng only to per- 
sons of a partlcular race, as a class. Held, that a subséquent enforeement 
of the régulation, modlfled to apply to ail persons leaving for points with- 
out the state, who were required to procure a certlficate from the quaran- 
tlne offlcer, was not a violation of the Injunction. 

On Order to Show Cause for Contempt. 

Reddy, Campbell & Metson, Maguire & Gallagher, Sainuel M. 
Shortridge, John E. Bennett, and Robert Ferrai, for complainant. 
F. L. Coombs, U. S. Atty., for défendant J. J. Kinyoun. 

Before MORROW, Circuit Judge, and DE HAVEN, District Judge. 

MORROW, Circuit Judge (orally). On the 28th day of May, 1900, 
this court issued a writ of injunction in this cause, enjoining and re- 
straining the défendants, comprising the board of health of the city 
and county of San Francisco, and J. J. Kinyoun, fédéral quarantine 
offlcer at this port, from inoculating the complainant and other 
Chinese résidents of this city against their will; from imprisoning, 
rcstraining, or confliiing the complainant, or any of the Chinese resi- 
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dents of this city and county, wîthin the lîmits thereof; and from 
otherwise interfering with or restraining the complainant, or any 
of said CMnese résidents, in the exercise of their personal liber^ 
to freely pass from said city and county of San Francisco to other 
parts of the state of Galifornia. On the 16th day of June, 1900, 
Wong Wai, the complainant, flled an affidavit stating that the de- 
fendant J. J. Kinyoun, in disregard and défiance of said order of 
injunction, and in contempt of this court, "prevented and prevents 
your affiant and others from passing beyond the territorial limits 
of said city and county of San Francisco, and restrains and confines 
your afiiant and others within said city and county, without any 
right whatever, and in disobedience of said order of injunction." 
It appears that on June 16, 1900, the complainant waa desirpus of 
taking passage on the steamer Orizaba for the port of Eurêka, in 
this state, but was denied that privilège by the agents of the steam- 
ship Company. AfQdavits were introduced, of four Chinese persons 
other than the complainant, résidents of the former quarantined dis- 
trict of San Francisco, to the effect that on the same day they were also 
desirous of departing to Eurêka and to other places within the state 
of California, but were unable to obtain transportation without a 
certificate from the défendant Kinyoun that the holder had in ail 
respects complied with the United States quarantine laws and régu- 
lations, and was, in the opinion of the quarantine ofiicer, free from 
the infection of plague or the danger of conveying the same; that 
they presented themselves before said défendant Kinyoun, and said 
certificate was refused by Mm for the sole reason that the applicants 
were Chinese. It is also averred that the ofiicers and agents of the 
steamahip company, in refusing transportation to the afflants, acted 
under the direct orders of said Kinyoun, and not otherwise; and 
that said Kinyoun had stated to said officers and agents that, if any 
one were taken on board said steamship without said certificate, 
the said steamship would be quarantined at its place of destination. 
Accompanying this évidence is the afiidavit of Milton Bernard, a 
clerk in the employ of a flrm of attorneys representing the complain- 
ant herein, stating that he accompanied the several Chinese persons 
to the office of Dr. Kinyoun, and substantiating the statements con- 
tained in their affldavits. Dr. Kinyoun, in his return and reply afii- 
davit, déclares the statements of the complainant to be untrue; 
that, to the best of his knowledge, he did not see the complainant 
or the other Chinese on the 16th day of June, and did not issue orders 
or directions pertaining to them. 'He further states that, if the com- 
plainant or others had applied for certiflcates to leave San Francisco 
for Eurêka or other parts of the state, Le would hâve informed them 
that the transportation company was acting without authority from 
him in requiring such certificates, and that, on the contrary, his 
orders and directions to his assistants and subordinates were that 
certificates should not be required as a warrant for the traveling of 
any persons from San Francisco to any other part of this state. The 
return and afiidavit are both under oath. Affldavits of the assistant 
surgeons in the United States marine hospital service detailed to 
103 F.-26 
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assîàt Du. iJ^ayoun also deny knoMedge of tiie iesuance of any orders 
hpmi MiliyoïiûiBinee' May 28, 1900, requiring -qertiflcates of health 
Tto be ofetaioed'lby persons desiring to travel bétween différent parts 
of the'¥tatei i 

The opinion of ihe court in the injonction proceedings in tiis case 
held tbat the qnàraltttine restrictions and régulations imposed by the 
deféndftîitB upon the complainant in traveling from San Francisco 
to (>thèt pa*ts of the state W€re Illégal and void, and, so far as tb«» 
jtidglnektaiid opinion of tbe court related to the défendant Dr. J. 
J. Eiiiyouflj and his conduct as iavolved in the présent contempt 
procéediags, it declared the law to be: First, that, as quarantine 
ofBceï îaiSie maritie hospital service of the United States at the port 
oï San Francisco, he hàd no juriMiction, under thô aet of March 
27, 1890^ -io impose quarantine régulations or restrictions upon any 
class of'persons traveiing from place to place within the state; sec- 
ond, that any quarantiiie regulatiOû or restriction imposed upon any 
particulà» class of persoûs, as Chinese or Japanese, and not imposed 
upon tKthets similarly situated, -was an arbitrary and unreasonable 
ifiterfeïence witb, and discrimination agaiûst, the individualliberty 
of thè jersôns regulated and restrained, contrary to the provisions 
of thè foïiirtèênth amendment to thé constitution of the United States, 
and thei?efore void. It is chargédï tbat the défendant Dr. Kinyoun 
has Violated tbe iiljtfnction in both of thèse particulars. Examining 
hië acts iïi this connection, we flnd from the évidence produced upon 
the triai that ôTi'Jùne 14th he telegraphed his superior offlcer at Wash- 
ington, With regard to anticipa ted action of the court, as follows: 

"Sùipervising Surgeon Geiieral, Wasiilngton, D. C: If fédéral court orders 
abànaonmfént conlîiii ChUfese quarter, théreby perasittlng persona from Infected 
flistrict to depâtt from clty, wlU, uiilçss dlrected otherwise,: enforee régula- 
tions of May 21 agalnst ail persons leaving San Franelscp for other states. 
WUl Instruct côinmoi) carriers to refusé transporta tion ail persons desiring to 
léave'San 'Ft:àilclsc6 to other states nnléss on certlflcate marine hospital 
offlcer; WlU re-enforce guards state 'Unes; also, notlfy state boards surround- 
Ing states actual Conditions existlng hère. , Kinyoun." 

On the day f oUowing, the court haviïig enjoined the quarantine rég- 
ulations tliéretolore existing, Dr. Kinyoun issued the following or- 
deibs;to th^ trâiisportation companies in this city: 

., "San Francisco Quarantine. 

; VSan Francisco,, Cal., June 15. 1900. 
. "In aecordance with the law of March 27, 1890, and the régulations made 
thçreunder, and promulgated hy orde» of the président under date of May 
'21, 1900,. you are hereby notifled and dlrected, until further orders, not to 
Issue transportatlon to any one leaving San Francisco for other states or 
terrltories of the United States unless on présentation of cettifieate slgned by a 
naarlne hospital offlcer. Inspectors of the marine hospital service now stationed 
a,t,the state borders hâve been instrueted to aUow no pas^engers comlng 
frôm San Francisco tb pass the borders of the state on any common carrier 
uhless a certlflcate Is furnished. Thls has been made necessary on aceount 
of the Ufting of the quarantine by order of the fédéral court, thereby allow- 
Ing people who hâve possibly been exposed to the infection of the plague 
to leave this clty for other states. 

"RespectfùUy, J. T. Kinyoun, 

"Surgeon M. H. S., Quarantine Offlcer." 
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And on the same day h.e sent the following telegram to quarantine 
ofacers and boards of health at Eurêka and San Diego, in California, 
and to the same ofiScers in other states: 

"Fédéral court dissolves quarantine imposed by local board of tiealth on 
Chinese district on account of eleven deaths from plagoe occurring from 
Mardi seventli until June second. Would suggest precautionary measures 
be instituted agalnst ail persons coming from the infected district. Hâve 
notifled common carriers under law 1890 refuse transportation ail persons 
leaving San Francisco for other states unless provided with certiflcate signed 
by marine hospital officer. Kinyoun." 

The pnrpose of the injunction in this case was to relieve the com- 
plainant and those similarly situated from the restraint and imprison- 
ment which was the subject of controversy in the case. That re- 
straint and imprisonment was charged to be that the complainants 
were not permitted to départ from San Pranciaco for other places 
within this state, and were confined within the territorial limita of 
San Francisco unless they submitted to inoculation by Haffkine 
Prophylactic. It was determined that this restraint and imprison- 
ment imposed upon the complainants by the défendants was, under 
the circumstances, illégal. The défendants, including the défendant 
Kinyoun, were accordingly directed by the injunction to desist from 
imposing the condition of inoculation upon complainants, and were 
required to permit them to freely pass from said city and county 
of San Francisco to other places in this state. In other words, the 
order of the court relieved the complainants from the restraint and 
imprisonment described in the bill of complaint, but it did not ex- 
tend to or include a restraint or an actual or constructive imprison- 
ment resulting from other conditions or growing out of other causes. 
Hence the orders and régulations issued by the défendant Kinyoun, 
directed to persons leaving San Francisco for other states and ter- 
ritories, did not come within the terms of the injunction. The orig- 
inal case did not involve that question, and it was not passed upon 
by the court. The only provision of thèse orders applicable to per- 
sons going from one part of the etate to another is the suggestion 
contained in the telegram to the quarantine oflQcers at Eurêka, San 
Diego, and other places, wherein the défendant Kinyoun said, "Would 
suggest precautionary measures be instituted against ail persons 
coming from the infected district." The infected district hère re- 
ferred to was the city of San Francisco, but the order iteelf had no 
relation to the departure of persons from San Francisco. At most, 
it was but a suggestion to an ofiScer at another port to take precau- 
tionary measures against the introduction of infected persons into 
auch places. What those measures were to be, does not appear from 
the order, nor is it explained in any of the testimony that has been 
introduced upon the hearing. 

It is contended, however, as against the acts of the défendant Kin- 
youn, that in an interview with Capt C. M. Goodall, of the Paciflc 
Coast Steamship Company, he informed the latter that the orders 
which had been issued concerning travel between San Franciisco and 
other states and territories were applicable to persons traveling be- 
tween San Francisco and the port of Eurêka. This claim is not sup- 
ported hj the testimony of Capt. Goodall. Indeed, the testimony of 
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Capt. Goodall and of the défendant Kinyoun are substantially in ac- 
c&ié, to the effect that the défendant Kinyoun simply gave it as his 
opinion that vessels arriving at the port of Eurêka would be subject 
to inspection by the quarantine offlcer at that port, and that such 
an inspection might resuit in placing the vessel and its passengers 
in quaiiantine, unless, in addition to the regular sanitary inspection 
of the Tcssel at San Francisco, the i)assengerB had certiflcates of 
health froih the marine hospital offlcer at San Francisco. But the 
défendant Kinyoun does not appear to hâve required, as a condition 
or restriction upon the departure of either the vessel or the pas- 
sengers, that passengers should provide themselves with thèse health 
certiflcates. It was optional with the passengers to procure health 
certiflcates or not, aâ they should see fit, as a matter of convenience 
or protection to themselves. We must therefore hold that the de- 
fendant Kinyoun did not violate the order of the court in restraining 
the complainant or the other Chinese persons mentioned from de- 
parting from the city and county of San Francisco for the port of 
Eurekajas charged in the pétition for the order to show cause. 

We fîàd ho évidence to support the complainant's contention that 
after the ihjunction had been issued the défendant Kinyoun continued 
to discriminate, in his orders and régulations, against the Chinese 
as a class. It is true, there was some testimony introduced to the 
effect that the défendant required of the complainant, and other Chi- 
nese applicants for health certiflcates, information as to whether 
they had been exposed to the plague or had been within the quar^ 
antined district, but it does not appear that this information was 
required Of Ohinese applicants exclusively. So far as appears from 
the testimiony îbefore the court, this information was required of ail 
persons apjdying for health certiflcates. This feature of the case 
may therefore be dismissed without further comment. 

It is fartber urged that the court determined in this case that the 
régulations ôf May 21, 1900, issued by the surgeon gênerai of the 
marine hospital service, were without authority of law, because no 
presidtsntial proclamation has been issued, as required by the act of 
March 27, 1890, authorizing such régulations, and that enforcement 
of thèse régulations by the défendant Kinyoun, as required by his 
telegrams of June 15, 1900, was itself a contempt of court. The an- 
swer to this contention is that the court did not find it necessary to 
décide whether the régulations of May 21, 1900, were duly authorized 
by presidential proclamation or not, and therefore did not décide 
that question. What the court did was to suggest that it might be 
a question in the case, if it were necessary to be considered, but 
placed the décision upon other grouhds. It f ollows from what has 
been said that it does not appear that the défendant Kinyoun has 
violated the injunction of the court in this case, and the order to 
show cause will therefore be dischargéd. 

DE HAVEN, District Judge, concurs in this opinion. 
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XJNITED STATES T. NORTHERN PAO. R. 00. et al. 

(Circuit Court, D. Montana. July 22, 1900.) 
No. 589. 

L Public Lands—Railroad Grants— ('obstruction. 

Under 13 Stat. 365, granting to tlie Northern Pacific Raiiroad Company 
every alternate section of public land, not minerai, designated by odd 
numbers, to the amount of 20 alternate sections par mile on each side of 
said raiiroad line, as said company might adopt, whenever on the Une 
thereof the United States had full title, not reserved, sold, granted, or 
otherwise appropriated, and free from exemption or other claims or rights 
at the time the line of said raiiroad was definitely fixed and a plat thereof 
filed in the offlce of the commissioner of the gênerai land office, the grant 
to the raiiroad company attached to ail such lands, within the llmits desig- 
nated, as were not sold, or subject to sale, entry, or pre-emption right at 
the time the gênerai route of defendant's road became flxed by the def- 
inite location thereof. 
8, Same — Lands Excbpted— Construction. 

The fact that certain lands had been flled upon In the proper land offlce 
of the United States before defendant's raiiroad was definitely fixed oppo- 
site thereto is not sufficient to include them In the lands excepted from the 
grant to the Northern Pacific Raiiroad Company, under 13 Stat. 365, and 
described as not reserved, sold, granted, or otherwise appropriated, and 
free from pre-emption or other claims or rights at the time the line of 
said road was definitely fixed, if proof of occupancy of and payment for 
said land was not made within 30 months after the date Qf such filing. 

John W. Griggs, Atty. Gen., and Wm. B. Rodgers, Dist. Atty., for 
plaintiff. 
James B. Kerr and Wm. Wallace, Jr., for défendants. 

KNOWLES, District Judge. This suit is instituted by the United 
States for the purpose of compelling the défendant the Northern Pa- 
cific Raiiroad Company to return to it a certain patent to certain lands 
described therein, which patent was issued to said défendant on the 
4th day of April, 1896; and also to compel a reconveyance of said 
lands by said défendant to the United States. It is claimed in the bill 
that this patent was erroneously issued to said défendant under the 
belief that said lands were embraced within the terms of a grant to it 
by complainant, which said grant was dated July 2, A. D. 1864, and 
was made to aid said company in constmcting the Northern Pacific 
Raiiroad. The lands described are part of an odd section of land 
within the limits of said grant, and passed to said company thereby, 
unless they came within some of the exceptions in said grant, and 
were excluded therefrom. The statiite making the grant to the North- 
ern Pacific Raiiroad Company provides as f ollows : 

"There be, and hereby is, granted to the Northern Pacific Raiiroad Company, 
Its successors and assigns, for the purpose of aiding in the construction of said 
raiiroad and telegraph line to the Pacific coast, and to secure the safe and 
speedy transportation of the mails, troops, munitions of war, and public stores 
over the route of the line of said railway, every alternate section of public land, 
not minerai, designated by odd numbers, to the amount of twenty alternate 
sections per mile on each side of said raiiroad line as said company may adopt 
through the territories of the United States and ten alternate sections of land 
per mile on each side of said raiiroad whenever it passes through any state, 
and whenever on the line thereof the United States bave full title, not reserved. 
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sold, granted, or otlierwlse appropriated, and free from pre-emptlon or otber 
claims or r}ght8 at the tlme the Une of sald rallroad Is deflnltely, flxed, and a 
plat thereof flled in the ofiSce of thé commlssioner of the gênerai land office." 
13 Stat. 365. 

In accordance with the tenns of this statute it has been lield by tMs 
court in the case of Railroad Co. v. Sanders (0, C.) 47 Fed. 611, that 
the grant to the plaintiff would, as a matter of fact, attach to ail 
such lands as were within the limita of its grant as were not sold, 
or subject to sale, entry, or pre^emption right, at the time the gên- 
erai route of defendant's road became flxed by the definite location 
thereof. This décision was afflrmed, in effect, in the case of Railroad 
Co. V. Sanders, 166 U. S. 620, 17 Sup. Ct. 671, 41 L. Ed. 1139, and 
again in U. S. t. Oregon & 0. B. Co., 176 U. S. 28, 50, 20 Sup. Ct. 261, 
Adv. S. U. S. 261, 44 L. Ed. — . The terms of the grant clearly indi- 
cate that such are the rights of the défendant. 

The question is now presented: Was the land mentioned in the 
bill of that class which may be described as not reserved, sold, granted, 
or otherwise appropriated, and free from pre-emption or other claims 
or righta at the time the line of said road was deflnitely flxed, and a 
plat thereof flled in the office of the commissioner of the gênerai land 
office? The only fact set forth which it is claimed would hâve the 
effect of showing that this land was not free from pre-emption right 
is this: It is set forth that Baltis Miller flled upon this land in the 
proper land ofi8.ce of the United States in the district of Montana, and 
that this flling had not been canceled by any action of the United 
States land offlcers on the 6th day of July, 1882, when the line of the 
defendant's railroad was deflnitely flxed opposite thereto. If this 
was necessary, it must be held that this land was excluded from the 
grant to defiendant the Northern Paciflc Railroad Company. It has 
been recently held, however, by the suprême court of the United 
States, in the case of Railway Co. v. De Lacy, 174 U. S. 622, 19 Sup. 
Ct. 791, 43 L. Ed. 1111, that the law of congress, by its own force, 
canceled this flling if proof of occupancy of and payment for said land 
was not made within 30 months after the date of such flling. In dis- 
cussing this i)oint the court used the foUowing language: 

"For the reason which we hâve already glven, we thlnk It was unnecessary 
to enter the cancellatlon on the record of the office In order to permit the law 
of congress to hâve Its légal efCect. That efCect should not he dépendent 
upon the action or nonactlon of any offleer of the land department. When no 
proof and no payment hâve heen made within the time provided by law, the 
record wIU show that fact, and that the right of the claimant haa explr^d, 
and the clalm Itself has ceased to exlst." 

The bill in this case shows that no proof of occupation upon or pay- 
ment for thèse lands was made within said time by the said Baltis 
Miller, and therefore the demurrer should be sustalned, and it is so 
ordered. 
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NEVADA NICKEL SYNDICATE, Limited, v. NATIONAL NICKEL CO. et al. 

(Circuit Court, D. Nevada. July 23, 1900.) 

No. 641. 

1. JuDiciAL Salk— Inscfficieht Notice— Waitek. 

The provision of Act Marcli 3, 1893, § 3 (27 Stat. 751), that "no sale of 
real estate under any order, judgment or deeree of any United States 
court shall be liad without previous publication of notices of such proposed 
sale being ordered and had once a weeli for at least four weeks prior to 
such sale," is intended for tlie benefit and protection of the judgment de- 
fendant, and créâtes a privilège or right which he may insist upon or 
vraive. A failure to observe such requirement does not render a sale 
void, but only voidable, and the defect is cured by confirmation after due 
notice to the défendant, and without objection from Mm. 

2. SA.ME — Qrounds fok Sbtting Asidb afteb Confirmation. 

The fact that ail the property of a défendant corporation, both personal 
and real, is sold under a deeree in one parcel, as a whole, affords no 
ground for setting aside such sale on motion of the défendant, where the 
deeree and order of sale expressly direeted the sale to be made in that 
manner, and, althongh regularly served with copies thereof, the défend- 
ant made no objection on that ground, and espeeially where it is not 
shown that the price realized was inadéquate, or that the défendant suf- 
fered any injury from the manner of sale, 
8. Same— Irkegulabitibs Cueed by Conpirmation. 

Mère errors in a deeree, in directing the manner of sale of property 
thereunder, or irregularities in such sale, afCord no ground for setting aside 
such sale after confirmation had upon due notice to the défendant, and 
without objection. 

4. Bamb. 

The fact that a deeree provided that a sale of property made there- 
under should be reported for confirmation after the expiration of the six 
months allowed for rédemption does not render invalid a confirmation 
entered before that time, after due notice to the défendant of the applica- 
tion therefor, and without objection on its part. 

5. Samb— Notice of Application for Confirmation. 

Where the law malses no provision for the service of notice on the 
défendant of an application for confirmation of a sale, a notice served 
upon the defendant's attorney of record constitutes due notice to the de- 
fendant. 

6. .TuDGMBNTS— Collatéral Impeachment. 

The valldity of a judgment rendered by a justice of the peace against 
a corporation défendant eannot be coUaterally attacked by a stranger to 
such judgment on the grounds that such défendant is not correctly named 
in the title of the cause, or that the person on whom service was made 
was not an agent of such défendant on whom service could legally be 
made, where the correct name of the défendant is given in the body of the 
judgment, which also contains a finding that the person served was the 
duly-authorized agent of such défendant, and where the défendant itself 
makes no objection to the judgment. 

Motions on behalf of défendant the National Nickel Company and 
one Sylvester F. Field, who claims to be a judgment créditer of défend- 
ant, having the right of rédemption, to vacate a sale made by the spé- 
cial master, and to set aside the order of the court conflnning the sale. 

The motions made herein are based upon affidavits, upon the deeree of the 
court, order of sale, retum of the spécial master, tbe certiflcate of sale, order 
conflnning the sale, and other documents pertinent to the motions. Counter 
affidavits were presented, and other documents submitted, in opposition to 
the motions. From the record, as presented upon thèse motions, the follow- 
ing facts appear: On the 12th day of August, 1899, a deeree was entered in 
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thlB cause, due notice of which was glven to thé defendant's attomey, and copy 
served upon D. J. Noyés, tp.^ gênerai managing agent of défendant on the 15th 
day et AuguBt, 1899. The decree, among othfer thlngs, provides: "It Is fur- 
ther ordered, adjudged^ and deereed that said lands, premises, and property 
herelnafter described, or so mùch thereof as may be necessary, be sold by J. F. 
Emmltt, * » • who Is hereby appolnted a spécial master In thls suit for 
the purpose of making sald sale and executing the certificates, bills of sale, 
and deeds, herelnafter proylded for, and that said sale be made at publie 
auction, a,nd that ail said lands, premises, and property be sold in one parcel, 
as a wh6lé;| that at sueh sale plalntift • ♦ * may bld and beoome pur- 
chaser, and that npon making such sales the sald master shall give to the 
purchaSer a blU of sale ahd' immédiate dellvery of ail personal property sold 
by him nuder thls decreé, deliverlng said personal property, and that said 
master giye to thè purchasër of any real property a certlflcate of sale, con- 
talnlng a pftrtlculâr description of the land and property, the priée bid for the 
same, thè prlce pald, and a statement that the land and realty sold is subject 
to rédemption; that sal'd inâster ghall fllë a • • • certlflcate with the 
clerk of this court; that sueh lands and real property so sold may be redeemed 
from such sale by persohg or corporations authorlzed by the statutes of the 
state of Nevada at the time and in the manner as provided by said statutes; 
that, if no rédemption Is made wlthin six months after such sale, the said mas- 
ter sh^l report such sales to thls court, ànd, upon the confirmation of such 
sale by the e6iirt, that said master shall exécute and dellver to the pur- 
chasër a deed of the property bought by hltn, and, upon the production of such 
deed or conveyance by the purehasèr, that he be let into possession of the 
land, premises, and property bought by hlm." After giving a description of 
the real estate and personal property, the decree further provides: "It is 
further ordered, adjudged, and decreed that said master, before making said 
sale of said lands, premises, and property, shall post notice of the time, the place 
of sald sale, particularly describing sald lands, premises, and property, for 
twenty days, successlvely, In three public places In each townshlp where said 
property, or any part thereof, is situated, and also in the township or city 
where sald property la to be sold; and, there being no newspaper printed 
or published In said Churchill county, It Is further ordered, adjudged, and de- 
creed that said master publish a copy of said notice In the Silver State, a 
newspaper printed and published at the town of Winnemucca, in the county 
of Humboldt, state of Nevada, for the saine period of twenty days. It is fur- 
ther ordered, adjudged, and decreed that said sale be made at public auction, 
for cash, to the highest bldder, between the hours of nlne In the morning and 
five in the aftemoon, at the door of the county court house of said Churchill 
county, at the town of Stlllwater." On November 3, 1899, an order of sale 
was issued and placed In the hands of the master for exécution, and on the 
13th day of January, 1900, the spécial master made return, among other 
things, as foUows: "That under and by vlrtue and in pursuance of the an- 
nexed deçrge and order of sale, by me recelyed on the 3d day of November, A. 
D. 1899, I dld on the 13th day of November, A. D. 1899, levy upon the lands, 
mlning clalms. Iodes, velng, and the premises and the improvements thereon, 
and Personal property, as described In the sald annexed decree and order of 
sale, * • ; • and I advertlsed the property [describing the same] • * • 
to be sold by me in front of the court-house door in the town of Stillwater, 
county of Churchill, state of Nevada, on the 9th day of December, A. D. 1899, 
at the hour of one o'clock p. m.; that previous to said sale I posted notices 
particularly describing the property, for a period of twenty days, in three 
public places of the townshlp where the property is situate, and also In the 
township where the property was tt> be sold, and also cailsed due and légal 
wrltten notice thereof to be published for a period of twenty successive days 
preceding said sale in the Silver State, a newspaper printed and published in 
the town of Winnemu(;ca, Humboldt county, state of Nevada, « * * and 
that on the 9th day of December, 1899, the day on which said premises were 
So advertlsed to be sold as àtoresaid, I attended at the time and place flxed for 
said sale, and exposed the said premises for sale In one parcel, pursuant to 
the said deoree and order of sale, and at the ' reqiiest of the judgment debtor, 
at public auction, accordlng to law, to the highest bldder, for cash, when the 
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Nevada Nfekel Syndlcate, Limited, being the highest Wdder therefor, the sald 
premises were struck off by me to the said Nevada Nickel Syndlcate for the 
Bum of $38,071.01, * • * whleh was the whole priée bid, and whlch I 
acknowledge to bave received; and that I delivered to said purchaser a cer- 
tifieate of said sale. * * * And I herewith retum said judgment and 
decree fully satisfled." The certiflcate of sale which the spécial master was 
reqnired by the decree to file wlth the clerk of thls court was flled December 
18, 1899, and the spécial master therein certifies "that the said property was 
sold in one lot or parcel, as directed by said decree and order of sale." It 
further appears that on the 4th day of December, 1899, five days prior to the 
sale, John Leighton, président of the défendant company, served notice upon 
the spécial master not to sell certain Personal property which he had levied 
on for sale, claiming the same to belong to him; that a simllar notice was 
served upon the spécial master by S. F. Field, who was the assistant secretary 
of the défendant corporation, one of Its directors, and the alleged judgment 
créditer of the défendant corporation, claiming certain Personal property de- 
scribed in the notice, to belong to hlm; that on the 22d day of Jamiary, 1900, 
the plaintifC gave notice that it would apply to this court to eonflrm the sale 
on January 27, 1900; that a copy of this notice was served upon, and service 
thereof acknowledged by, the attorney for the défendant the National Nickel 
Company, and that at said time a copy of the master's return was also served 
upon said counsel; that on the 27 th day of January, '1900, no exception to said 
master's report having been filed, and it appearing that sufiicient notice of the 
hearing of sald application had been given to the défendant, an order was made 
confirming the sale as made by the spécial master; that on the 7th day of 
February, 1900, the défendant filed its assignment of errors, and an appeal was 
allowed to the circuit court of appeals; that this appeal was afterwards dis- 
missed by the circuit court of appeals for the Ninth circuit, under rule 16 of 
that court (32 C. O. A. dix., 90 Fed. dix.). National Nickel Co. v. Nevada 
Nickel Syndlcate (C. C. A.) 101 Fed. 1006. 

The statute of the United States entitled "An act to regulate the manner in 
whlch property shall be sold under orders and decrees of any United States 
courts," approved March 3, 1893, provides as foUows: 

"Section 1. That ail real estate or any Interest In land sold under any order 
or decree of any United States court shall be sold at public sale at the court- 
house of the county, parlsh or city in which the property, or the greater part 
thereof, is located, or upon the premises, as the court rendering such order or 
decree of sale may direct 

"Soc. 2. That ail Personal property sold under any order or decree of any 
court of the United States shall be sold as provided in the flrst section of this 
act, unless in the opinion of the court rendering such order or decree, it 
would be best to sell it in some other manner. 

"Sec. 3. That hereafter no sale of real estate under any order, judgment or 
decree of any United States court shall be had without préviens publication 
of notices of such proposed sale being ordered and had once a week for at 
least four weeks prior to such sale in at least one newspaper printed, regularly 
issued and having a gênerai circulation in the county and state where the 
real estate proposed to be sold is situated, if such there be. If said property 
shall be situated in more than one county or state, such notice shall be pub- 
lished in such of the counties where said property is situated, as the court 
may direct. Said notice shall, among other things, descrlbe the real estate 
to be sold. The court may, in its discrétion, direct the publication of the 
notice of sale herein provided for to be made in such other papers as may 
seem proper." 27 Stat. 751. 

George W. Baker, for the motions. 
W. E. F. Deal, opposed. 

HAWLEY, District Judge (after stating the facts.) The foregoîng 
facts bring forcibly to the mind the absolute necessity upon the part 
of counsel, of the courts, and of their officers to use extra care and 
caution in the performance of their respective duties, and to see 



394 ) ; 103 FEDERAL REPORTER. i 

that propeç steps are taken, in strict accordaace with the require- 
ments otthe làw, in ali judicial ppoceedings, ''pu that the same will 
stâtid thé test of the closest scrutiny, and be inralnerable to any after 
objections to their legality in form or substance. It is almost im- 
possible for this court, with the volume of business before it, to 
searchingly examine in minute detalil every pleading, order, decree, 
or other process which may be presented for approval. It is very 
often compelled, in the very nature ,oï its business, to rely to a great 
extent upon its oflficers, and upon the attomeys regularly employed 
in a gi-ren case, to see that ail the détails are correctly set forth in 
conforniîty with law. There is but one perf ectly safe road to travel 
in order t^ avoid diflaculty. The path marked out by the law should 
be strictly followed. When it is departed from there is always more 
or less danger. It is true that there are many mère irregularities, 
and some departures from the statutes, often made, that are not of 
sufficielit degree to vitiate the proceedings; but if they exist they 
fumish a f oundation for future litigation and expense, which might 
readily, by ordinary cat«, hâve been guarded against, to say nothing 
of the extra trouble to the courts, for they are *T)om unto trouble 
as the sparks fly upward." The national courts, for self -protection, 
hâve almost universally, in the matter of important orders and de- 
crees, required that they should first be submitted to opposing coun- 
sel, ai^d nôt signed until the objections, if any, are passed upon and 
settled by the courts. Such hàs'been the practice of this court, but 
for divers reasons was departed from in the présent case, on account 
of the delày that would otherwise hâve occurred in the absence of 
défendants' counsel. Hence arises the présent controversy. At the 
outsët it ïnust be understood that, in the discussion of questions in- 
volved herein, no objections tending to impeach the validity of the 
decree or regularity of the proceedings prior to the order of sale can 
be heard or considered on thèse motions. A decree which the court 
had jurisdiction to render, not appealed from, is final and binding, 
in so far as it affects the parties thereto, whether erroneous or not. 
Whenever a sale of property is decreed by a court of equity as the 
resuit of a litigation in a suit of which the court had jurisdiction, it 
18 the policy of the law that it shall not be set aside for trifling causes, 
or for any matters which the complaining party might hâve attended 
to and had corrected; and whenever such a sale is attacked by a party 
to the suit the court will closely scrutinize ail préviens actions of 
thé parties during the litigation which may throw light upon or 
tend to explain their actions or conduct with référence to the sale. 
The law does not tolerate that a party who might hâve taken an ob- 
jection to the time, tenus, and manner of the aale, as provided for 
in the decree, should designedly wait until the property has been 
sold to the other party, and then attempt to set aside the sale on any 
of such grounds. Mining Co. v, Mason, 145 U. S. 349, 356, 363, 12 
Sup. et. 887, 36 L. Ed. 732. 

The motion on behalf of the N'ational Nickel Company will be first 
considered. It reads as follows: 

"You will please take notice that the défendant • * • wlU move the 
sal^ court ♦ "• * to set aside asnd annul the order heretofore made by said 
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court upon the 27th day of January, 1900, eonflrming the report of sale made 
by J. F. Bmmitt, spécial master, under the decree and order of sale Issued 
in said cause, upon the judgment and decree made therein, and entered as of 
August 7, 1899, and for an order vacating and setting aside said sale, upon 
the ground and for the reason that said confirmation by said court was improv- 
idently made without notice to the said défendant National Nickel Company, 
and for the further reason that the notice and copy of the return of sale 
served upon the attorney for the défendant for the confirmation of said sale, 
dated the 22d day of January, 1900, misled and deceived the attorney for the 
défendant the National Nickel Company, in this: that it alleged and stated 
that the sale made by spécial master of the property of the défendant Na- 
tional Nickel Company, mentioned and described in said order of sale, was 
made by the master, in the manner therein stated, at the request of the said 
judgment debtor. National Nickel Company, and for the further reason that 
said confirmation was made contrary to the decree and order of sale issued 
herein, which provided that said confirmation should be had after the time 
for rédemption of the real estate under said sale had expired, in case no ré- 
demption was had, and for the additional reason that said sale so made was 
improperly and insufficiently advertised, and deprived this défendant, the 
National Nickel Company, of a substantial right to hâve the proceeds of the 
Personal property sold under said decree and order of sale applied pro tanto 
in satisfaction of the judgment rendered in said action, and thereby reduce the 
amount necessary to be paid by this défendant, the National Nickel Company, 
to redeem its mines, mining claims, and real property from the sale so made, 
—and for such other and further relief as may be just." 

The most important question involved upon tLis motion is whetliei' 
the sale of the property, it not having been made in accordance with 
the provisions of the statute (27 Stat. 751), is Yoid, or only voidable. 
If absolutely void, as contended for by défendant, that would dispose 
of the motion, without référence to the other objections urged on be- 
half of the moving parties. If only voidable, then questions will arise 
whether the défendant can, under the facts as presented, maintain its 
motion. In Wilson v. Insurance Co., 12 C. C. A. 505, 65 Fed. 38, 
where, as hère, the publication was not made "for at least four weeks," 
the court said: 

"As the act of congress posltively prohlbits such a sale onless 'at least 
four weeks' publication has been made and Is complète before the sale, thla 
sale cannot be sustained." 

This is claimed to be directly in point, and conclusive as to the 
actual invalidity of the sale; but that case is distinguished from this, 
in that there the objections were urged against the confirmation of the 
sale by the court, and that hère no such objection was urged until 
after the confirmation of the sale, although due and timely notice was 
given to the défendant of the time of confirmation. It is admitted 
that, if the défendant had appeared and protested against the confirma- 
tion of the sale upon the ground that the notice of sale had not been 
given as required by the statute, the court would hâve refused to make 
the decree eonflrming the sale, but the plaintifE claims that, the défend- 
ant having failed to make its objections at the proper time, it is bound 
by the decree of confirmation; that the sale is res judicata, and can- 
not now be inquired into; that the error complained of is a mère ir- 
regularity, which has been cured by the consent and acquiescence of 
the défendant; and that the motion comes too late. Which of thèse 
contentions is correct? A judicial sale is one made as a resuit of 
judicial proceedings by a person legally appointed by the court for that 
purpose. It is a sale made pendente lite. The court is the vendor, 
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and the person appointed to make the sale is thé mère agent of the 
eourt. The sale is nOt absolute until confirmed. The order of con- 
firmation givéS the judicial sanctioiï of the court, and when made it 
relates back to the time of sale, and cures ail defects and irregularities, 
except those founded iû want of jurisdiction or in fraud. The court 
bas power to confirm the sale, although the terms of the decree may 
not bave been strictly foUowed. The matter of confirmation rests 
peculiarly upon the sound discrétion of the court, to be judidally exer- 
cised in view of ail the surrounding facts and circumstances, and in 
the interest of faimess, justice, and the légal rights of the respective 
parties. 12 Enc. PI. & Prac. 6, 80, and authorities there cited; Ror. 
Jud. Sales, §§ 1-32, 106, et seq., and authorities there cited; 2 Freem. 
Ex'ns, § 286, and authorities there cited. The authorities bearing 
upon the question of judicial sales, the defects and irregularities so 
often occurring therein? and of the effect of the order of confirmation 
are not entirely harmonious. "It is sometimes said that a sale made 
under a decree must pursue the directions therein contained; that 
a departure from thèse directions renders the sale void. But to in- 
voke this rule the departure must be of a very material character, and 
must, we think, be a departure which has not been approved by a de- 
cree of confirmation entered in the court which ordered and had super- 
vision of the sale." Freem. Jud. Sales, § 21. It was expressly held 
by the snprane court in Deputron v. Young, 134 U. S. 242, 259, 10 Sup. 
et. 539, 33 L. Ed. 923, in reviewing the décisions of the suprême court 
of Nebraska upon this subject, that the purchaser "is concluded by the 
resuit of the proceedîngs to confirm or annul the same." In 2 Freem. 
Ex'ns, § 340, the author says : 

"There are many Irregularities of su^cient gravity to warrant tlie vacatlng 
of a writ on prompt application, but which the défendant wlU not be able to 
successfully assert after he has been guilty of taeltly ratlfying the irregularity 
by hls unwarrantable delay. • * ♦ Wherever the irregularity Is such that 
the défendant can be deemed to hâve walved it by hls lâches in not sooner 
complalnlng, or where It Is of such a cilja^^cter that it can be cured by amend- 
ing the wrlt, we thlnk it cannot render thè sale void, althojjgh the plalntifl may 
hâve purchased." 

In McBrîdë V. Gwynn (D. C.) 33 Fçd. 402, the court held that lapse 
of time prevénted the moviiig party from setting àside a sale v^here the 
notice of sale was not given for the full period of time required by the 
decree. If the sale was 'void for that reason, np; lapse of time could 
make it valid. A void act has no légal existence. The case, there- 
fore, is an authority oh the point that a sale thus made is not abso- 
lutely void. In that case the grounds of the motion to vacate the sale 
were: (1) The report waa not cônfirnjed; (2) the master had no au- 
thority to exécute the deed until the sale was confirmed; and (3) the 
report of the Sale was pending on exceptions to its confirmation. The 
court, among bther things, Said: 

"The irregularities of the sale were such as would undoubtedly hâve been 
accepted as Sufflcient to cause the sale to be set aslde, and a new one ordered, 
upon a motion made Immediately after the sale; but that was not done, and 
no objection tothe sale appears to hâve been brought forward until two years 
after it was made. Under such circumstances, unless the matters complalned 
of are such as make the sale void, or of such extraordlnary character as to 
show that it was entirely unfàlr and unreasonable, they ought not to be 
allowed or entertained." 
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After discussing the question as to wlietlier the notice of sale Tiad 
been given for a sufflcient period of time, and declaring tiiat a decided 
prépondérance of the authorities maintain the proposition that the 
statutes requiring notice of sale to be given for a spécifie time are 
directory merely, the court further said: 

"If it be conceded that the notice here was lacking In the requisite time 
required by the order and decree In one day, I think that the défendant, after 
80 long a time bas elapsed, Is net at liberty to avall itself of it." 

See, also, Freem. Jud. Sales, § 28; Goodwin v. Burns, 21 Mich. 211, 
214; Lyon v. Bninson, 48 Mich. 194, 12 N. W. 32. 

In Kounsaville v. Hazen, 33 Kan. 71, 76, 5 Pac. 422, it was contend- 
ed on appeal that the lower court erred in holding that the notice of 
sale therein given was valid. It appeared from the évidence that this 
notice was published in a weekly newspaper on March 30th, April 
20th, and April 27th of the year 1882, for the sale which was to take 
place and did take place on April 29th of that year, and that the notice 
was not published in such newspaper on April 6th or April 13th, but 
for some unexplained reason was omitted from the issues of the paper 
on those days and of those dates. The court said: 

"Does this omission render the notice void? We think it renders the notice 
voidable, and for that reason the sale might hâve been vacated or set aside 
upon proper motion before Its confirmation. McOurdy v. Baker, 11 Kan. 111; 
Whltaker v. Beaeh, 12 Kan. 492. But we do not think that the omission 
renders the sale void, or that It may be treated as vold in any collatéral pro- 
ceeding or upon any collatéral attack." 

In Conley v. Kedwine (Ga.) 35 S. E. 92, the sale was not properly 
advertised, for the reason that there were not four insertions in four 
consécutive weeks in the newspaper in which the notice of sale was 
published, as required by statuts; and the question which the court 
considered was whether or not this defect was such as to render the 
sale void, or whether it was simply an irregularity. The court, after 
citing numerous authorities, held that it was not void, and that the 
statute requiring spécifie notice of a sale was merely directory. In 
Doe V. Jackson, 51 Ala. 514, 517, the validity of a sale made by a 
guardian of an infant was attacked upon the ground that only 3 
weeks' notice of the sale was given, instead of 40 days, required by 
statute. The court held that "the notice given of the sale was a mère 
irregularity." In Grififith v. Harvester Co., 92 lowa, 634, 641, 643, 
61 N. W. 243, the question was presented whether a judgment which 
was obtained against a party by a defective service of notice for a 
period shorter tiian the statute required was not void. The court 
said: 

"The right of the harvester company to serve the notice to Grifflth by publi- 
cation, or personally outslde of the state, Is not in dispute; and the case is 
governed by the rules which détermine the sufflcieney of a service of notice, 
and the conséquence of defective service. It is well settled in this state that 
where there bas been a service of a required notice, and the proper court bas 
determined that the service was sufflcient, the subséquent proceedings based 
on such service are not void, but, at most, only voidable on proper application. 
♦ * * Our opinion is that the fallure to serve the notice upon Griffith 
twenty clear days before the first day of the term at which judgment was 
rendered dtd not make the judgment rendered void, and that as he falled to 
take advantage of the defect in the manner provlded by statute, and has not 
;-hoTra any reaaonable excuse for hls fallure to do so, nor any défense to the 
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action, ;tlie judginent Jiî^ll not be set asid^ noiW because of the defeçtiive serr- 
ice, : * * » Jh& ffitalntlff has no just grounds fpr complalnt Tbe original 
notice whlch was sèîrved upon him notlfled îiim of the commencement of the 
action, and also that a vfrit of attachment had Issued agàinst hls property, 
It Is shown that he did not know of the sale, but It Is not shown that he dld 
not know that judgment had been rendered for the sale of tl)e land. No dili- 
gence -syhatever on his part to appear in the case, to aseertajn ,wl»at had been 
donc, or to make rédemption, from the sale, Is sliown. So làr' as we are 
advl'sed, be dld .nbthlng whateyér after th^ notice was serted on hlm, until 
after the time for rédemption had explred and the sherl'îPs deed had been 
ekécuted. As he^ falled to take advantage of hls statutory rlght to object 
to the judgment, and has shown no excuse -whatever for his f allure, and has 
made no atjempt to redeém from the sale, there Is no ground'upon which a 
court of eqtilty càngrant him relief." 

In Berlin v. Melhom, 75 Va. 639, 641, the court, in discussing thèse 
questions, said: , 

. "We think It inay be safelyilald down, as a gênerai rule deduclble from 
the,author|tleB,j_that, after a Judlclal sale has been absolutely cpnflrmed by the 
court whlch (jrdéred It, it will not be set asiide, except for fraud, mistake, sur- 
prise, or other cause for whlch .equity woiild' give like relief if the sale had 
been made by the parties In intérest, Instead of by the court" 

Fidelity Ins. & Safe-Deposit Co. v. Koanoke St. Ey. Co. (C. C.) 
9^ Ted. 475, 476, and authorities there Cited; 2 Beach, Mod. Eq. Prac. 
§& 821, 822; Jeter v. Hewitt, 22 How..852, 362, 16 L. Ed. 345; Mont- 
gomery r. 'Samory, 99 U; S. 482, 489, 25 L. Ed. 375; Langyher v. Pat- 
tèrson, 77 Va. 470, 473; Hatman v. Oopenhaver, 89 Va. 836, 841, 17 
S. E. 482; Robertson v. Smith, 94 Va. 250, 253, 26 S. E. 579; Frink 
T. Eoe, 70 Cal. 297, 302, 11 Pac, 820; Leinenweber v. Brown, 24 Or. 
548; 34 Pac. 475, 38 Pac. 4; Parker v. Dacres, 1 Wash. St. 190, 193, 24 
Pac. 192; Gardher v. Railroad Co., 102 Ala, 635, 643, 15 South. 271; 
Best V. Zutavem (Neb.) 74 N. W. 81; Eor. Jud. Sales, § 100. 

In Schrbeder V. Young, 161 U. S. 334, 342, 345, 16 Sup. Ct. 512, 40 
L. Ed. 721, there is à dear exposition of the circumstances under 
Which a court wohld be reqûîred to sët aside a sale, even after the 
tîïne of rédemption had expired, — a^, for instance, whére undue ad- 
vaûtage had been taken to the préjudice of the owner, or where the 
owner had been lulled into a f aise security, or the sale of the property 
wàs coUusively made for the beneflt of thè purchaser, etc. The court, 
amdfag other tMÉtgs, said that: 

; "In this class of cases, wherë fraudulent conduct Is imputed to the parties 
cOMuctlûg the sale, there Is a concurrent Jurlsdlctlon of a court of equity, 
tonnded upon Its gênerai right to relieve from the conséquences of fraud, acci- 
dent, . or mistake, which may be exerclsed, notwlthstanding the statutory period 
for rédemption has expired." 

;N^ such facts appear in the présent case. 

In Nebraska there is a statute which provides for the more "équi- 
table appraisèm^t pf real pfoperty under judicial sales." Laws 1875, 
p. 60. It fequirfe^ in ail cases that the p^cer making the sale "shall 
càU an inquest of two disinterested freeholders * * * and ad- 
minister to them an oath impartially to appraise the intérest" of the 
défendant in the property "at its real value in money, and such ap- 
praisement shàll be signed by such officeï and said freeholder respec- 
tively.?' td. § 1. That statute is as imperative in its termsas is the 
statute under considération in this case. In Neligh v. Keene, 16 
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Neb. 407, 20 N. W. 277, where it was admitted that there was no ap- 
praisement, and that the notice of sale was published in a newspaper 
in Omaha, and that there was no notice published in the county where 
the property was situated, the contention was that, in the light of 
thèse palpable errors and departures from the statutes of that state, 
the sale was absolutely void, and that the purchaser acquired no title 
thereby. The court, in discussing thèse questions, among other things 
said; 

"A sale without an appralsement Is not voId. At most, It Is erroneous. 
The court acquired jurisdietion by the service of process, and this jurisdiction 
continued until the sale -was made and confirmed, and the deed executed. 
Errors may hâve been commltted, but it was the duty of the party complain- 
ing of the same to endeavor to correct them in some of the modes provided 
by law. If he has failed to do so, he cannot treat the judgment as void. 
• » * Where the court has jurisdiction the confirmation of the sale cures 
ail defects and Irregularities in the proceedings, and such order cannot be 
attaclsed coUaterally. [Citing cases.] Thls being the law, ail the irregularities 
complained of, Including the publication of the notice of sale, were cured 
by the confirmation, and the purchaser under the decree obtained ail the plain- 
tiflf's title by the master's deed." 

See, also, Wilcox v. Eaben, 24 Neb. 368, 38 N. W. 844; Watson v. 
Tromble, 33 Neb. 430, 433, 50 N. W. 331; Bell v. Green, 38 Ark. 
78, 80. 

The provision of the statute of the United States requiring that in 
ail cases four weeks' notice should be given of the time of sale was 
intended for the beneflt and protection of the judgment debtor, and 
created a privilège and right which the judgment debtor in any case 
may insist upon or waive. In the présent case the right so given 
was waived by the failure of défendant to make any objection upon 
that ground prier to the confirmation of the sale. 

Having arrived at the conclusion that the sale was not void, it 
becomes necessary to consider whether the errors in the decree and 
mistake in the master's retum are of such a nature as to require this 
court to set aside the sale. The défendant claims that by the peculiar 
provisions of the decree it was led to believe that the confirmation 
would not be made until the period for rédemption had expired; but 
the afadavits show that défendant had due notice of the time set for 
the confirmation, and, if it desired to avail itself of this irregularity 
(if it were irregular), it ought then to hâve appeared and objected to 
the confirmation on the ground that by the terms of the decree the 
time for confirmation had not yet arrived. The reasons given by de- 
fendant for not appearing to contest the confirmation of the sale are 
not sufficient to warrant this court in making an order setting aside 
the confirmation. D. J. Noyés, the managing agent of the défendant, 
in his afûdavit says: That in making the order of confirmation the 
défendant — 

"Was given no reasonable notice or opportunity to appear and resist the 
same. • * » That upon the report of said sale to this court by said mas- 
ter it is positively averred under oath that the said sale was made by him. 
In the manner therein stated and particularly mentioned and set forth, in 
one parcel, both real and Personal property, at the request of the judgment 
debtor, which afliant states is without foundation in point of fact, and that 
this statement in the master's report, as affiant Is now advis«d, was made by 
inadvertence and is erroneous, and that said statement prevented this afliant, 
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as tbe a^nt of tBeaeïeridaint National Nickel Company, from appearing 1d 
saifl «îpurt In opposition to the confirmation of the sale upon tlie 27th day of 
Jantjary. 1900. À®^t îùrijlier statea that he was not présent -when the 
saîe ■vj'àB made, and was not advlsed as to what action was taken by the 
Nàtlbtiaï Nickel Company or Its offlcers respectlng the same, and believed 
when the saidmaster reported said sale under oath, and that the same was 
sold In the;iiianner thereln described at the request of the judgment debtor, 
that the^^aiîpe was true, and was advlsed by the attorney for the défendant 
National Mckel Coinpany that, If such sales were made at the request of the 
judgment debtor In the manner thereln set forth, that a confirmation of the 
sale.could not be successfully resisted, and that It would be useless to appear 
and oppoBÇîthe same, and for that reason, and none other, no opposition was 
made tq^siftch confirmation. * * • Afl9ant further States that the con- 
ûrmatlon lOf said sale inflicts the grossest; injustice upon the défendant Na- 
tional Nickel Company. • * f Afflant further states that no notice of 
said conflrination was eveç seryed upon aijy agent or offlcer of the défendant, 
* * ♦ except the notice; ■*: '* • whlch was served upon G. W. Baker, 
Esq., attornçy for the défendant, a few days prior to the time set for con- 
firmation." 

TJie affidavit of defendant's attomey states that lie relied upon the 
statement made by the spécial master, under oath, that the sale was 
made, as set fprth in hia retum — 

"At the request of the judgment debtor, and thereforé took no steps to 
resist said confirmation, belieTlng that the said sale was made in conformity 
with the request and demand of the said défendant company. Afiiant further 
states that he consulted with D. J. Noyés, one of the agents of the défend- 
ant, in San Francisco, regarding the confirmation of said sale, and advlsed the 
said D. J. Noyés tliat, under the retum of said master that the sale was made 
in the manner thereln stated at the request of the défendant company, that 
this façt precluded any résistance to the confirmation thereof. Afflant further 
states that be bas since been informed, withln a few days past, by the attor- 
ney for the plàintiff, that there was no such request made by the défendant or 
any of its agents to said spécial master. Afflant further states that, as an 
attorney for the défendant National Nickel Company, he would hâve appeared 
in said court at the date set for the confirmation of said sale, and resisted 
the same, were It not for the fact that he bëllevedj fron; the return of the 
spécial master, that the same was made in the manûer stated in said retum 
at the request pf the judgment debtor, the National Nickel Company." 

-There are some portions of the affidavit of the managing agent that 
demand more than a passing notice. Thé entire afildavit was evi- 
dentjy carefuUy drawn. The omission to state certain material facts 
i8;:one of its; prominent features. It points ont ail the defects and 
irregularities^ but is entirely silent as to the acquiescence of the de- 
fendant in relation thereto. It is bold in its statement that the 
"grossest injustice" has been done to the défendant, but fails to state 
in. what respect any iajustice has been done, or in what manner the 
defendÊint; has been injured. It conspicuously points ont with great 
çjearnèss the aàleged errors of the court and the inadvertence and 
Bftistake of the spécial master, but ia enticely silent as to the négli- 
gence of the défendant and its failure to hâve such errors and mistakes 
corr§cted. It ni^kes no allusion to the certiflcate of sale flled Deoem- 
ber l8, 1899, whici was sufflcient to give constructive notice to the dé- 
fendant that the «aie was actually made as required by the decree of 
this court. I^i; onght that appears in jthe aflSdavit, the managing 
agent may hâve had perso nal knowledge of the fact stated in the cer- 
tiflcate of sale, which, if true, would of itself be at least sufflcient to 
put him on inquiry as to the truth of the matter. This, taken in con- 
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nection with tlie fact that the decree expressiy déclares that thé 
property be sold in one parcel, is enough to question the good faith 
of the défendant in making this motion. But, indépendant of this 
fact, it is absolutely clear that the défendant was not misled by the 
mistake made by the spécial master in his retum of the sale. The 
law does not require the plaintifl to serve any notice of the confirma- 
tion upon any offlcer or agent of the corporation. The service, if any 
was required, was sufflcient upon the attorney. There is no state- 
ment that the attorney failed to notify the "managing agent" of the 
time set for confirmation. The law présumes he did his duty. Notice 
to him was, in the eye of the law, due notice to the défendant. In the 
absence of any fraud or excusable delay, the knowledge of the défend- 
ant'» managing agent must be considered as its knowledge, and his 
négligence must be treated as the négligence of the défendant; It 
was his duty to keep himself advised of ail that was done by the spé- 
cial master, and especially as to the mode of sale, in order to protect 
the interest of his principal. He certainly could not purposely remain 
away and plead ignorance in this regard in order to prolong the right 
of défendant to vacate the sale. He had no right to close his eyes 
when common prudence and ordinary attention demanded they should 
be kept open. The defendant's attorney and its managing agent had 
due and timely notice of the decree, the time of sale, and of the con- 
firmation, and, as was said in Vigoureux v. Murphy, 54 Cal. 346, 352, 
"a knowledge of thèse facts was in légal eflect équivalent to a knowl- 
edge of the sale." The défendant is a foreign corporation, and is not 
shown to hâve had any other ofâcer or agent within this state. From 
the way the défendant has managed its business, it is apparent that 
its managing agent must hâve known that it could not hâve had any 
other oflScer or agent at the sale. Hence the statement that he "was 
not advised as to what action was taken by the National Nickel Com- 
pany or its officers" at the time of sale falls far short of sustaining 
the proposition that he was or could hâve been misled by the state- 
ment in the spécial master's retum that the sale was made as a whole 
"at the request of the judgment debtor." Throughout the entire liti- 
gation Mr. Noyés has represented the défendant. He was its mentor, 
its guide, its witness, its moving spirit, director, and trusted friend. 
His conduct and acts hâve been such as to convince the court that no 
important move has been made by défendant in the protection of its 
rights without his counsel and advice, and the court is unwilling to 
believe that he could hâve been misled or deceived in the manner stat- 
ed. It would be a reflection upon his character, his intelligence, his 
shrewdness, and ability, to impute to him any want of knowledge as 
to what the défendant was doing or intended to do with référence to 
the property and premises in question. It is true that the statement 
made in the master's return, drawn by plaintiff's counsel, to the effect 
that the property, real and personal, was exposed for sale in one par- 
cel "at the request of the judgment debtor," is not correct. It was 
inadvertently made, and permission has been given the offlcer to 
amend his retum in this respect so as to conform to the truth. Did 
this erroneous statement mislead the défendant to its injury? It re- 
lates only to the sale of the property in one parcel, It has no relation 

103 F.— 26 
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to thefttliei! objections urged. to tlie.(;o3iflrmatioii otthe sale. Tlie 
defeiida,nt did not app^ay t,o oppose tte conûrmation, beca.use its agent 
and. its attomey tbougbl; ;tliat, if it regnested the property to t>e sold 
in onesparcel, it wa^uselê^s to objec;t; tixat is, object on that ground. 
If it lia4 otlier objectioçiB to make, npi reason whateyer is given wby 
it failedto appear ançl; oppose tbe confirmation on tte bther grounds 
now urged, ; The exci^ otfered for nonattendance is based on tbat 
one g^oi:|nâ; "And for that reason^ and none other, no opposition 
"ïvas made to such confirmation." "Wlîali would hâve been the resuit 
if the defepdant had appeared and urged that ground alone against the 
confirmation? It must be remembered that the decree and order of 
sale, a cgpy of which waS; regularly served upon the , def endant's 
mana^g agent and attorney long prior to the d^y of sale, expressly 
provided "that ail said lands, premises, and property be sold in one 
parcel, as a Vjrhole." The défendant and its managiùg agent were 
bound to know and did know that it would be so sold unless objec- 
tions were promptly made to tMs provision of the decree. If the de- 
fendant had so desired, it could hâve objected to this part of the de- 
cree, and asked for and secured a modification thereof, requiring the 
Personal property to be sold separately prior to the sale of real estate. 
No such applica-tion was made. Moreover, neither the défendant nor 
any of its agents nor its attopûey appeared on the day of sale, or ever 
made any demand upon the court or the spécial master to hâve said 
property, or any part thereof , sold in separate parcels. Under thèse 
circumstances, it is eyident that the s^le would not hâve been set aside 
on the ground that the property was sold in ope parcel, eyen if def end- 
ant's coun^el had l)een présent and urged that ground at the time of 
the confirmation. The authorïties upon this subject are to the effect 
that a sale pf property as a whole, instead of in parcels, ought always 
to be confirme^, where, as hère, no objection was made tothe decree 
directing that it be sold as a whole. Especially is this liue where 
there is Dp proof tending to show that the Personal property, or any 
part of the property, real or personal, wouïd hâve sold for a sum suf- 
flcient to satisfy the judgment and costs. White v. Crow, 110 U. S. 
183, 189, 4 Sap. Ct. 71, 28 L. Ed. 113; Central Trust Go. v. ShefiBeld & 
Birmingham Coal, Iron & Ry. Go. (G. G.) 60 Fed. 9, 17; Swenson v. 
Itolberg, 1 JicCrary, 96, 1 Fed. 444; Marston v. White, 91 Cal. 37, 40, 
27 Pac. 588; Hudepohl v. Mining Go,, 94 Cal. 588,, 591, 29 Pac. 1025; 
Bressler v. Martin, 42 Hl. App. 366, 362; Insurance Go. v. Brown, 81 
lowà, 42, 46 N. W. 749; Bank V. Quick, 71 Mich. 534, 537, 39 N. W. 
753. There is no claim that the ppce bid for the property as a whole 
was inadéquate. The property sqld for its fuU value, The plaintifE 
lucarne the purchaser, and bid the amount of itsjuàgiaept, including 
costs. There is no showing made pn the part of the défendant that it 
has in any way been injured; ; Itsj^ght of rede^tption, bas not been 
impaired. In fact, it has been énlaiged, because under the decree it 
is given the right to redeem the personal property as well as fhe real 
estate. The gênerai principle^is weU settled that mepe informalities 
or irregularities in a judiçial sale do not constitufe sufflcient ground 
to set it aside unless the ipoving party can show that he has suffered 
injury thereby. Stockmeyer v. Tobin, 139 TJ. S. 176, 196, 11 Sup. Ct. 
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504, 35 L. Ed. 123, and authorities there cited. But, in any event, it 
seems clear to my mind that the défendant, by reason of its failure 
to make objections to the deeree, or at the time of the sale to make a 
request that it be sold separately, is now deprived of the right to hâve 
the sale set aside, and a new order of sale made, requiring the personal 
property to be sold separately, in order that it may be given the priv- 
ilège of redeeming the real estate. As was said in Smith v.' Kandall, 
6 Cal. 47, 52, "to set aside the sale on this ground, under the circum- 
stances, would be to allow a party to take advantage of his own deceit 
or négligence." The défendant, by its failure to object to the clause 
in the deeree "that ail said lands, premises, and property be sold in 
one parcel, as a whole," must be held to hâve consented and acquiesced 
in this mode of sale, and is now as much estopped from urging this 
objection as it would be if it had appeared at the day of sale and re- 
quested that the property should be sold in a lump. 

With référence to the motion made by the judgment créditer "for 
an order of said court directing the spécial master appointed by the 
said court to sell the property of the National Nickel Company, to 
make and file a certiflcate of sale of the real property of the défend- 
ant National Nickel Company, whieh is subject to rédemption, and the 
amount for which such rédemption may be had," but little need be 
said. Prier to the argument of this motion the plaintiff filed the fol- 
lowing offer: 

"And now cornes the plaintiff in ttie above-entitled action, and offers to pay 
to Sylvester F. Field, the sum of $299.74 damages and $110.15 costs of suit in 
cash, and any and ail other sums to said Sylvester F. Field that this court 
may flnd due upon any judgment against défendant National Nicltel Company, 
mentloned in the pétition of said Sylvester F. Field, flled in the above-entitled 
cause, praying that the sale made by the spécial master, J. F. Emmitt, under 
the deeree entered in said cause be set aside; and, in case said offer is not 
accepted, said plaintiff will abide by and obey any order said court may make 
upon deciding the motions pending to set aside said sale, as to the payment of 
any amount found by the court to be due upon said judgment." 

Under this offer the only question is whether the judgment obtained 
in the justice's court against the défendant is valid. It is claimed 
that the judgment is not a judgment against the défendant National 
Nickel Company, and that it is invalid because it is not shown that 
summons was served upon any authorized agent of the défendant. In 
the certifled copy of the judgment rendered in the justice's court of 
Hnmboldt county, and flled in Nye county, the title is: 

"A. Feliz, Plaintiff, v. A. E. Lasher and The Nevada National Niclîel 
Mining Company, Défendants." 

In the entry of the judgment the following récitals appear: 

"A. E. Lasher appears for himself, and for himself only, and not as agent 
of the défendant the National Nickel Company. A. E. Lasher making no 
déniai either for himself or the défendant of the amount claimed by the 
plaintiff in the original complaint, and eaeh of said défendants having been 
regularly served with process, Mr. A. E. Lasher, being duly sworn, states on 
oath that he is in the employ of the défendant Company as theîr agent, and 
that he attended to their business in the absence of his principal or its ofH- 
cers, Mr. D. J. Noyés and Mr. John Leighton. He further testifled and ad- 
mitted under oath that he had been duly served with process for himself and 
as such agent. Such being the proofs submitted upon the part of the plain- 
tiff, and the défendants not submitting any proof to the contrary, and the 
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court havtag Jnrtgdlctlon over the cause and tlie parties, It te therefore ordered: 
(1) Xhat tjië Refendants are jolntly and severally Indebted to said plalntiff In 
the sum of $290.74, as set forth In the complalnt on flle hereln. Défendant 
A. B. Laslier appeared, admltting the accoutit Sald défendant National 
Nickel CJéiiapaiiy, although duly served wlth process by service upon A. B. 
Lasher, Its d'jily-quallfled agent and représentative, falledto make any appear- 
anee whatever. ■Wherefore, no answer belng filed by said défendants, and no 
counterclajm belng submitted tO the court for considération herein, judgment 
Is hereby entered against sald défendants in favor of the plaintifC for the sum 
of $299.74, mentloned In the complalnt, and costs of suit, taxed at $110.15." 

In the assignment of this judgment by A. Feliz to Sylvester F. Field 
appears tte followîng: 

"I hâve this d?y assigned, sold, transferred, and set over to Sylvester F. 
Field that judgment reeovered by me against the National Nickel Company for 
$299.74 and coSts of suit," etc. 

And thereafter the judgment is referred to as having been entered 
and docketed as folio ws: 

"A. Feliz, Plalntiff, v. A. B. tasher and The Nevada National Nickel Min- 
ing Company." 

I am of opinion that the irregularities relied upon by the plaintifiE 
are not of suçh a character as to justify this court in holding that 
there was no valid judgment against the défendant. The récitals in 
the body of the judgment cure the clérical mistake made in the title 
of the cause. It may be that the défendant might hâve had the judg- 
ment set aside on both of the grounds relied upon by the plaintiff; 
but it does afflrmatively appear that Lasher was an agent of the défend- 
ant, and, in the absence of aiiy proof that he was not such an agent as 
to -warrant a service of summons upon him to be binding, I do not 
think the plaintiff is in a position to raise that point. It is apparent 
upon the face of the pétition of the judgment creditor that he and 
the défendant are not at war with eàch oiÈher on thèse points, but 
are a unit in their désire to take advantgge of the mistakes made by 
the plaintiff. The aflSdàvit tO the pétition of the judgment creditor 
■is made by the managing agent of the défendant, who states therein 
"that he is the attorney in fact of Sylvester F. Field, and attending 
to his business as such iû the states of California and Nevada; that 
thè said Sylvester F. Field is a résident and citizen of the state of 
New York, and for that reason this vérification is made by this af- 
flant." Afflant further states that he is personally cognizant of ail 
the facts, and that "the- statements therein contained are true, of his 
own knowledge.^' The motion of the défendant is denied. The plain- 
tiff having paid into court the amount due on the judgment, it is 
further ordered that the motion of the judgment créditer be, and the 
same is hereby, denied. The plaintiff is entitled to recover its costs 
incurred by reason of the respective motions. 
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TOWLBS V. SOUTHERN R. CO. 

(Circuit Court, W. D. Tennessee. Jiily 14, 1900.) 

L Railroads — Opération opTbains — Statute Requiring Lookoot — LiABiLixr 
FOR Accident— Limitation on Opération of Statdtb. 

Mill. & V. Code Tenn. §§ 1298-1300, requiring railroad companies to keep 
the engineer, flreman, or some other person upon the lookout ahead, and, 
when any person appears upon its road, to sound the alann whistle, put 
on the brakes, and employ every possible means to stop the train, and 
provlding that every railroad company that fails to observe thèse précau- 
tions shall be responsible for ail damages resulting from any accident, are 
not applicable to the opération of trains where, because of the locality or 
existing conditions, compliance wlth the statute is impossible, as where 
englues or cars are going through the process of switching, and cars are 
necessarlly being pushed, instead of belng pulled, by the engine. 

S. Same. 

The émancipation of railroad companies from the opération of the above 
statute is not confined to any locality knovra as "yards" pr "dépôt grounds," 
but extends as well to adajcent grounds, and to any place where the com- 
pany must inevitably engage in movements and maneuvers that practically 
force it to move trains or cuts of cars by pushing, instead of puUing, wlth 
the engine, as contemplated by the statute. 

8. Same— CoMMON-LAVjr Obligation— Négligence— Personal Injdrt. 

Although a railroad company be relieved from the liabllity imposed by 
Mill. & V. Code Tenn. §§ 1298, 1299, for a Personal injury caused by ita 
failure to malntain a lookout, because of the impossibility of doing so un- 
der the conditions in which Its train was being operated at the time of the 
accident, It may still be liable, because of the breach of its common-law 
obligation to the party Injured In negllgently managing its train after It 
knew that deceased was on its track, and in a place of danger. 

Motion to Direct Verdict. 

P. P. Poston, for the motion. 
WiW. Goodwin, opposed. 

HAMMOND, J. The motion of the défendant company to direct a 
verdict in its favor is granted as to the ûrst count in the déclaration, 
but is denied as to the second. The flrst count is upon the statute, 
and is predicated of a disobedience of its régulations for running rail- 
road trains, négligence being charged in respect of that on the oc- 
casion of killing Towles. Mill. & V. Code Tenn. §§ 1298-1300. The 
second count, however, is apart from the statute, and charges négli- 
gence in respect of the common-law obligation of the défendant com- 
pany towards Towles on that occasion. As to the second count, it 
seems to me quite plain that there is a question for the jury, notwith- 
standing the contributory négligence of Towles, in this: that it is 
for them to say whether the train hands of the défendant company 
were négligent in managing the train after they knèsv of Towles' prés- 
ence on the track in a place of danger. Coasting Oo. v. Toison, 139 TJ. 
S. 551, 11 Sup. et. 653, 35 L. Ed. 270; Railroad Co. v. Ives, 144 U. S. 
408, 12 Sup. et. 679, 36 L. Ed. 485. That question will be hereafter 
submitted to the jury under proper instructions. For the présent the 
court will give its reasons for directing the verdict in favor of the de- 
fendant company on the count based on the statute. 



406 "103 FEDERAL EEPORTER; 

I have sought, since the court adjoumed, to examine every case in 
the suprême court of Tennessee dealing with the subject of exceptions 
to the statute, establishçd by judicial construction, so far as they re- 
late to the locality of the injury, the character of work being done by 
the train at the time, and thé peculiarities of its moTements. None of 
them is a précèdent for this case, and, if the language of the opinions 
is to be strictly limited to the facts of the case in hand, the uiost that 
can be said of them is that they are f ull of obiter dicta that may cover 
this case. But by adjudication and opinion they abundantly estab- 
lish a principle of judicial construction in favor of émancipation from 
the absolutism of the statute that governs this case and justifies this 
judgment Tersely stated, it is that the statute does not apply when- 
ever obédience is impossible, although it may be that a collision bas 
oceurred, and some one or sonle thing bas been injured, by the négli- 
gence of the Company. The inculpa,tory négligence must be found 
elsewhere, if at ail, than in an obvious disregard of thé statute, if that 
disregârd bas beén inevitably imposed on the company by the circum- 
stances of the case, — whichis the case hère. Contributory negli- 
ge»ce being ûsually an adéquate défense elsewhere than under the 
statute, there is always a struggle to drive a given case under the stat- 
ute, howevep incongruous the facts may be in that situation; while, 
on the other hand, the statute is so absolute, and the railroad company 
is so helpless under it, thiat there isa struggle oftentimes to bring the 
case frbiûi tiiidçr the statute, and Within the sheltering cover of con- 
tributory négligence, that beeomes quite as incongruous in situation 
as the other. Plain, practical considération of mutual relief against 
any inelasticity of construction will save the statute from any ab- 
surdities of situation. One has only to read the statute to see that 
as to that subsection involved in this case, which relates to obstruc- 
tions of persons or animais appearing on the track within view of a 
running train, it was never designed to apply to a train with the cars 
in front of the engine, nor to engines or cars engaged in or going 
through the process of "switching," while, at least, they were going 
backwards. And for the very simple reason that the engineer and 
flreman cannot be "always upon the lookbut ahead" in such a situation. 
Of course, the courts wôtild not allow a traveling train to escape the 
regulatioù of thé statute by assûming through choice this situation, 
and running ail their trains backAvardé, or with the engine behind 
the cars, where no lookout could be kept ahead; and we find them in 
such a case holding that that very formation of the train is a violation 
of the statute, and the liability for any injury done beeomes, indeed, 
absolute. Eailway Co. v. 'V^flson, 90 Tenu. 271, 16 S. W. 613.. It is 
conceded by the learned çounSel for the défendant company that this 
is 80 as to "a regular" train on the "main track" and in a street of a 
town. We need nbt stop hçre to ihfc[uire as to the suggestiveness of 
thèse limitations as the rulè Qf judginent in that case. It was in the 
Street of a town, but it doeé holi appear whether it was a "regular 
train," nor #hether it was thfe "main track." Nor was that, in my 
opinion, the rule of judgment; The engine was pushing a train of 
nine cars "into the company'^ yâMl" It might have been a mère "eut" 
of cars, and not "a train," whidh is a word loosely used ; may not have 
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been "a regular train," and may not bave been on a "main track"; 
and other décisions show that the fact of its being a street was a mère 
incident, and not a condition, of the situation, since the absolute lia- 
bility for running "a train" in that fashion applies as well to the yards 
of the Company as to the main Une and streets. The reason of the dé- 
cision was that it was possible for the company to hâve obeyed the 
statute by running the engine in front, head on, with the engineer and 
flreman in the normal condition of being lookouts ahead, and ready to 
save life or property by complying with the régulations of the statute 
for that purpose. It was running the other way for the mère "con- 
venience" of the company, as the court held. I can imagine the most 
regular train — say a "Limited" or a "Cannon Bail" — put in a situation 
on the main track many miles from any yard or dépôt grounds or side 
track, or running through the yards or dépôt grounds and on a "side 
track," for that matter, and yet not within the statute, and necessarily 
without it. Imagine a wreck, or the coUapse of a bridge, night or 
day, and the compulsion of the management to run the train backwards 
with the locomotive behind the cars, and itself running backwards. 
That is not the condition of the statute. Practically, compliance with 
its régulations is impossible. Temporarily, at least, the statutory 
plan is dislocated, and inevitably the statute temporarily must be 
abandoned. The company and its train management are not without 
responsibility in the premises; but it is responsibility to the common 
law, and not the statute, it would seem, to ail reasonable f;onsideration. 
They would be required to do what a reasonably prudent railroad man- 
agement should do under that dislocated condition, and not what the 
statute peremptorily commands under an entirely différent condition, 
as shown by its own words of description. Hence I do not think the 
question always dépends on mère locality, if ever it does, but on condi- 
tions, eome of which may, under given circmnstances, be confin«d by 
locality or be dominated by that condition of itself. 

A struggle has been made hère to establish the place where the acci- 
dent happened as within the "yard" of the défendant company, in or- 
der to bring it within the décisions holding that the statute does not 
apply to switching opérations within the company's yards. The court 
quite agrées with the learned counsel of the plaintifl that this position 
is wholly untenable. Thèse cases lefer to what appears in the facts 
of this case, and is called the "inner yard," but not to the stretch of 
tracks beyond, called the "outside yard." Superintendent Pegram's 
testimony shows that railroad companies mark and call their "yard 
limits" a stretch of tracks leading out as far as necessary, sometimes 
for 10 or 12 miles, as in Chicago, and in this case for 2J miles from the 
Madison street "inner yard," and a mile and a half from the scène 
of this accident. He explains that, to avoid so many train dispatch- 
ers, and constantly changing train orders, thèse limits represent what 
we may call the territory of the switch and other engines engaged in 
and about the terminal or like station business in the movements of 
the cars and trains not strictly "on the road." Within thèse limits the 
engines, whether switch engines or others, move at will, according to 
the exigencies of the business, but under orders to watch for incoming 
or outgoing "trains" for the road, and to side track when they appear. 



408 103 FEDERAL REPORTER. 

Thèse road trains eoming or going when they get to thèse limita lose 
their freedom of the right of way, and must move under control, and 
avoid collisions with the others, — eaehaToiding interférence with the 
other under the spécial raies for that situation, — something like the 
mies of harbor navigation, as distinguished from open sea navigation, 
if we may use that illustration. Thèse are not the "station yards," 
"dépôt grounds," "switching yards," where trains are made up, etc., 
as shown in the Tennessee décisions relied upon by the défendant Com- 
pany. It would be intolérable to allow a company to thus at will 
exempt itself by marking long stretches of its tracks "yards," and 
would virtually àbrogate the statute in the cities and towns. But the 
principle of émancipation from the absolutism of this statute, as con- 
strued by the com-ts, is not confined to any locality known as "yards," 
"station grounds/' or "dépôt grounds," and the défendant company 
need not thus resort to expansion of yard limits from "inner" to 
"outer" yards. It applies as well to adjacent grounds, and, as bas 
been suggested, to any place where the company must inevitably en- 
gage in movements and maneuvera that practically force it to move 
trains or cuts of cars by pushing, instead of pulling with the engine 
in front, as contemplated by the statute. TWien lie statute is sus- 
pended, so to speak, for that occasion, and the case reverts to the com- 
mon-law protection. The décisions themselves show this, and, as be- 
fore said, it is not a matter of locality so much as of conditions pre- 
sented in the particular business in hand. 

The first of the cases is believed to be that of Eailroad Oo. v. Eobert- 
son (1872) 9 Heisk. 276, happening hère in Memphis, in the premises 
with which most of you are no doubt familiar, at the yards and dépôt 
grounds of the Louisville & iNashville Company. It was the case of 
an employé killed by an engine backing ont tender foremost as he 
was stepping from one track to another while checking a freight train 
just arrived in the yard. The Court says that "the statute in terms 
makes no exceptions, but it sèems to us unreasonable and imprac- 
ticable to apply it strictly to the running of engines and cars about the 
dépôt grounds or yards, and in relation to the hands who are moving 
across the track in the discharge of their duty." Hère impracticability 
isi the raie of judgment, as it is in every subséquent case, and there 
is a constantly growing extension of the rule from this first case to the 
last. 

The case of Railroad Oo. v. Connor (1872) 2 Baxt. 382, was at Nash- 
Tille, while an engine was backing from the dépôt, on one side of the 
city and river, to tbe roundbouse, on the other side of the city and 
river. It killed a stranger. The court sitting in Nashville would 
not take judicial notice of situations, and, the record not showing the 
facts, would not consider whether the case came within the Robert- 
son Case, supra. 

In the case of Haley T. Railroad Oo. (1874) 7 Baxt. 239, at Humbolt, 
the epgine was pnshing the cars around the switch or "horn," with a 
lookout on the foremost car, but there was no bell rope, and he had 
no signal connection with the engineer. The man killed was an em- 
ployé off duty. He was warned offby the lookout, but did not get out 
of tiie way, except to step off against the edge of a platform, where be 
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thought he was safe, and would hâve been with ordinary cars, but the 
sieeping cars, being wider, caught and killed Mm. The jury gave 
a nominal verdict of flve dollars, which was sustained. It was held 
the statute did not apply, on the authority of the Robertson Case, 
supra. But it was not the locality so much as the fact that the nec- 
essary railroad opération made it impracticable to run the englue in 
front in the usual way provided for by the statute. The locality is 
yiven prominence in the opinion certainly, but it is plain that it is only 
mentioned thus because this condition requiring the trains to run 
apart from the statute is the natural resuit of switching trains around 
a horn or switch. There is no spécial grâce in the spot, but only the 
development there of an especial habitude of action by the train hands 
in moving the cars; a situation that may occur elsewhere as well as 
on that spot. 

The case of Railroad Co. v. Eush (1885) 15 Lea, 145, 150, is illustra- 
tive only, though sometimes cited in this class of cases. A brakeman 
was sent out to flag a train, instead of which he went to sleep on the 
track, and was injured by the train he should hâve flagged. It was 
held that the statute did not apply, thus establishing another excep- 
tion judicially ingrafted on the statute. The opinion is instructive for 
its enumeration of such exceptions as shown by the cases that 
déclare that it was not the intention of the législature "to extend itg 
provisions to every case which might be embraced in its gênerai lan- 
guage." 

There is a préviens case of Cox v. Railroad Co. (1875), not reported 
in the regular reports, but found in 2 Leg. Rep. 168, and now 1 Tenn. 
Cas. 475, where the plaintrEf's intestate was killed at night "in the 
company's dépôt yard at Paris." There was "a train," consisting of 
an engine and tender, moving at the rate of six or eight miles an 
hour, backward and forward alternately, pumping water. He was 
killed by a backward movement while using the track as a footpath. 
He was a stranger and a trespasser killed by his own négligence. The 
engineer was doing everything possible to watch the track and give 
warning to any he could not see. Held, that the statute did not 
apply, and that the company was not liable at common law. Hère 
again there was a condition, and a very peculiar one, requiring the 
engine, or "train," as it is called, to move backward. That condition 
arose in a dépôt yard, but it might hâve arisen at any water tank on 
the line any where just as well; and, in my opinion, the statute would 
hâve been just as inapplicable in one place as the other. The opin- 
ion is an able one, and gives the reason of the ruling in such language 
that it furnishes a principle for judicious application elsewhere than 
in a dépôt yard. Cox v. Railroad Co., 2 Leg. Rep. 168, 1 Tenn. Cas. 
475. 

The case of Patton v. Railroad Co. (1890) 89 Tenn. 370, 15 S. W. 919, 
12 L. R. A. 184, is a very imporant case in this séries. There is no 
yard, or dépôt grounds, or side track, or other locality that is confus- 
ing. It is out in the open, and on the main line, where one Tipton was 
killed by detached cars following a regular traveling train from which 
thèse cars were broken loose. He was walking on the track, and, 
stepping aside, let the engine and its attached cars pass. He did not 
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obSeuTC: the followiûg of the detached cars, and resumed Ms walking 
oo tlie'tirtickviànd was killed by tlieir noiselessly ninning him down. 
There were traia hands on the detàchment of cars, but there was upon 
them no "lookôilt aliead," and no effort to put down tlie brakesj al- 
though the intestate could hâve beenseen by such a lookout. But be- 
cause there was no engine in the front the statute was held not to ap- 
ply for the simple Beason that thecompany was not, under the pe- 
culiar circumstances of the situation, required to hâve an engine in 
front, in order to obey the statute. There was in the case no élément 
of locality to dominate the excusable condition which emancipated the 
Company from the burden of the statute; and we hâve the principle 
set out in the beginning ofthis opinion as the resuit of ail the cases 
denuded hère of ail possible misunderstanding. I shall not take the 
space to quote the language, but the opinion is not obscured by any 
reaching out for a class of localities within which to justify the ruling, 
but places the case within a category which comprehends any locality 
■where the peculiar condition arises; or rather it describes a predica- 
ment, awkward enough in some cases (as in that under observation) 
and habituai in others (as in that we are now deciding), where the 
statute does not apply, or, it may be better to say, for which the légis- 
lature has never undertaken to provide, — ^that predicament, namely, 
where the company must move its cars, or let them move themselves, 
without a locomotive ahead, with vigilant lookouts always on duty. 
As this case says, "The principles of the common law govern in cases 
not within the purview of the statute.'' Eead in the light of this opin-- 
ion in the Patton Case, those which seemingly dépend so much on 
localities become harmonious in principle, whatever variations there 
be in the descriptive character of those localities. 

The next case— Eailroad Co. v. Wilson (1891) 90 Tenn. 271, 16 S. W. 
613 — has already been considered. It may be added that it is one 
applying the statute as governing the rights of the parties, and is the 
one case most urgently relied upon by the leamed counsel of the plain- 
tiff in this case. Fortunately, as will be seen presently, the suprême 
court itself, without overruling it, has undertaken to harmonize it 
with thè other cases we are now citing for onr judgment hère, by ex- 
plaining the meagerness of the proof as to kind of opération going 
with the train at that locality. Robert Acuff, a deaf mute, walking 
on the main track, was killed by a construction train moving back- 
wards without any unavoidable excuse for not having the engine in 
front as the statute requiresj and the statute was held to apply as in 
the Wilson Case, supra; Eailroad Co. v. Acuff (1892) 92 Tenu. 26, 20 
S. W. 348. Taylor v. Eailroad Co. (1893) 93 Tenn, 305, 27 S. W. 663, 
was a case of an employé in the yard at Columbia, injured by a back- 
ing switch engine, and was within the ruling of the first case, — that 
of Eobértson, supra, — establishing that the statute did not contem- 
plate législative régulation for those complicated, irregular, and 
variable movements of engines and cars going on within the companies' 
station yards with which the public had no concem, and where only 
employés were engaged. It illustrâtes the character of cases where 
the locality is of itself an indication of the kind of movements and 
dangers with which the statute does not concern itself. There is no 
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ambiguity of classification in such places, and no necessity for dis- 
tinctive predicaments. 

We next corne to a case that bas been mucb relied on in argument, 
but which really describes a situation quite apart from any we bave 
bere, and cornes squarely witbin tbe locality cases, if tbey may be 
called so, like tbe one last cited. It was at tbe dépôt platform, on a 
side tracii, that tbe injury was done by detacbed cars making a "run- 
ning switcb." Tbe circuit judge misapplied tbe Wilson Case, supra, 
and tbe suprême court distinguisbes tbe two. It may be said, in justi- 
fication of tbe circuit judge, tbat tbe suprême court bad not then be- 
gun to distinguisb and explain tbe Wilson Case, and restrict its broad 
language, as bas been done in subséquent cases. Eailroad Co. v. 
Pugb (1895) 95 Tenn. 419, 32 S. W. 311. 

Tbe next case in cbronological order is useful to our investigation 
by a kind of reverse application. It was a cow case. But it is none 
tbe less important. Tbe cow was killed by a tbrougb freigbt train 
in tbe yards, and witbin a few feet of tbe dépôt building. Tbe engine 
was in front, and tbe train rusbing tbrougb tbe dépôt yard witbout in- 
tention of stopping, and witbout tbe least regard for tbe statutory 
observances. Tbe train was on "a regular trip" ; was not engaged in 
switcbing, tbougb passing tbrougb tbe yards. Hère we bave a dis- 
tinct illustration tbat being in tbe yard is not tbe single élément of tbe 
rule of judgment; nor is being witbout tbe yard conclusive on tbe 
otber band. Again we cannot take space to quote tbe opinion, but, 
as in tbe Rush Case, supra, it classifies again tbe varions ingraftments 
by judicial construction of exceptions, and in one phrase sums up tbe 
principle that supports tbe judgment we are bere giving: "Those 
précautions bave been adjudged several times to be inapplicable to 
certain peculiar and adverse conditions." Eailroad Co. v. House 
(1896) 96 Tenu. 552, 555, 35 S. W. 561. 

Tbe case of Eailroad Co. v. Dies (1897) 98 Tenn. 655, 41 S. W. 860, 
is, like tbe Wilson Case, anotber bulwark to tbe argument in favor of 
tbe plaintiiï, and is, undoubtedly, a strong case in bis favor on tbe 
rigbt to claim under tbe statute. The first syllabus, indeed, if it were 
supported by the case, and tbe case itself bad not been subsequently 
explained, if not modified, would be conclusive in tbe plaintiff's favor 
on this motion. The accident again was one happening in Memphis, 
on the Iron Mountain road. Tbe engine and tender were running 
backward, and evidently not in the company's "yards," as understood 
by tbe suprême court, and, as we shall furtber see directly, were not 
considered by that tribunal as "engaged in switcbing." The engine was 
going in an opposite direction to the freigbt train from which it bad 
just been detached, and on parallel tracks, very near together. The 
killing of the people happened at a street crossing, which tbey took 
witbout fault on their part, after the freight cars bad passed, and just 
in front of tbe engine moving in tbe opposite direction. The locality 
was claimed to be witbin the yards, and held not to be, although switch 
tracks were there, and the place was used for switcbing. It was a 
better claim for being a switch yard than that made in this case, 
evidently. The company was held liable on the principle of tbe Wil- 
son Case, supra. Tbe case was put under the rule, and refused a place 
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■within thç exceptions. But it is not like this case after ail, and, ex- 
plained as it bas been by a subséquent case, it is not averse to tbe 
judgment on this motion. In principle it is not like this case, because 
the running of the engine backwards was not shown to hâve been, as 
hère, inévitable. For ail we know, it could bave been just as well run 
frontwise. Having been ruled, by the décision, out of the yards, it 
was not entitled to that broad protection afforded by that locality of 
itself. 80, being outside, it was not within the facts permitting 
the exemption as to outside runnings or movements of cars and en- 
glues backwards* in other places than the yards. They can do this 
outside only when they must; not for convenience, but from inévitable 
necessity, or from the compulsion of the predicament in which they 
are placed. That was the case we hâve in hand, and was not so in 
the Dies Oase, or at least it is not shown to be so in the report of the 
case. 

Finally, we bave the nnreported case of Railroad Co. v. Clarkson 
(1899),* in which Mr. Chief Justice Snodgrass takes occasion to ex- 
plain both the Wilson and the Dies Cases as we bave explained 
them hère, and in which it is ruled distinctly that the émancipa- 
tion from the statute claimed in this case does not dépend upon the 
switching being within the yards, and may take place elsewhere, ac- 
cording to circumstances. The killing took place at Calhoun street, 
in Memphis, where there were two tracka running across the street, — 
the main track and a side track leading over to an alley and a switch 
track of the Compress Company. Thèse had been used for switching 
purposes, and were being so used on this occasion. An engine had 
crossed the street on this side track, and was being backed on the main 
track to the company's yards, very much as in the Wilson Case and the 
Dies Case, if not identically like those cases. The court felt the ne- 
cessity for an explanation of those cases, and it was made that in 
neither of those cases was it shown that the engine was "engaged in 
switching opérations," and in neither case was it intended, says ihe 
court, "to charge the exception to the rule of switching, but to maia- 
tain it." The court ruled that in that case the company was entitled 
to show by évidence which the circuit court excluded by its charge 
that the locality "was a part of its switching arrangements," and that 
it was "legitimately engaged in switching opérations," and the staïute 
did not apply. It is true this was said of streets used for switching 
arrangements adjacent or near to the yards or dépôt grounds, and 
we hâve held it applies just as well in principle to switching arrange- 
ments more remote, perhaps, but still néar enough to corne within the 
necessities of the situation. And we go further, and hold that, under 
the décisions, whenever the company is compelled by the conditions 
to run trains or cuts of cars backwards without an engine in front, 
as the statute contemplâtes, the statute never applies, no matter how 
remote from a switching yard the exigency may arise. It must be 
compulsion, and not choice or convenience only. Hère there were a 
main and side track with a turnout switch, or cross over, used to serve 
an industrial plant with cars for freights and supplies; a condition 

» No opinion flled. 
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in which there must be, by the compulsion of the structure and the pur- 
poses of its use, the backward movement of engines and cars, — push- 
ing instead of puUing them. The work could be done in no other way; 
and when going backward, as on this occasion, the statu te does not 
apply. But the common law cornes into play for the protection of ail 
concemed whenever the engine is shifting the cars by such a back- 
ward movement as was used on this occasion, where three cars were 
being distributed on this side track for the benefit of the factory, the 
engine pushing them from the rear of the Une of motion, being beliind 
the cars, instead of in front, as the statute would require, if possible 
to run that way. Euled accordingly. 



MILLER V. UNITED STATES. 

(Circuit Court, S. D. New York. April 26, 1900.) 

Ofpicbrs op Unttbd States— Rtoht to Salakt Fixed by Congress. 

One holding an offlce under the treasury department, who was ap- 
pointed by the secretary, In connection with such offlce, a spécial inspecter 
of forelgn vessels, without additlonal salary, under Act Aug. 7, 1882, 
which requires such offleers to be appointed, and fixes their salary, and 
who accepted the appointment and performed the duties of the offlce, is 
entitled to recover the salary. It is not within the power of the secretary 
to reduce or change the salary of an offlcer which congress has speciflcally 
prescrlbed, and an agreement to that efCect, being contrary to public 
policy, will not be enforced or glven effect as an estoppel. 

Action under the Tucker act, tried by the court without a jury. 

The following are the findings of fact: 

I. 

Claimant, a citizen of the United States, was, on May 19, 1891, appointed an 
assistant inspector of steam vessels for the district of New York, under sec- 
tion 4414, Rev. St. U. S., with compensation at the rate of $2,000 per annum. 
He took and forwarded the oath required by law, and while holding such office 
of assistant inspector of steam vessels he was appointed spécial inspector of 
foreign steam vessels. Said appointment reads as follows: 

II. 

"Division of Appointments. 
"Treasury Department, Office of the Secretary, 

"Washington, D. C, May 19, 1891. 
"Mr. John Miller, New York City, N. Y.— Sir: Under the provisions of an 
act of congress approved August 7th, 1882, entitled 'An act to amend section 
4400 of title 52 of the Kevised Statutes of the United States, concerning the 
régulations of steam vessels,' you are hereby appointed to serve, in connection 
with your appointment as assistant inspector of steam vessels, as a spécial 
inspector of foreign steam vessels, without additlonal compensation, for the 
port of New York, N. Y.; the appointment to take effiect from date of oath. 
"[Signed] RespectfuUy yours, Charles Foster, Secretary." 

III. 

Thereupon the claimant took the oath therein referred to, which was In 
the usual form of an oath of offlce, and transmitted the same to the secretary 
of the treasury. He was not required to, and he did not, give nor offer to 
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give the bond prescribed by statute for tlie,offce of spécial Inspeetor of foreign 
stéam vessels. From tiré time of taking the ôath aforesaid untll Mareh 1, 
1895, the claimant perforiBéd whatevet diittes were required of him as spécial 
Inspecter of foreign steam vessels at sald port 

IV. 

By letter dated November 20, 1893, from the secretary of the treasury, under 
the provisions of section 4414 of the Eerlsed Statutes of the United States, the 
claimant was appointed an assistant inspector of boUers. of steam vessels 
for the, district of New York, with compensation at the rate of two thousand 
dollars ($2,000) per annum. Subsequently cMmant accepted sald appointment, 
and duly qùallfied by taking thé prescrlbed oath of ofQce, and by forwarding 
the same to the treasury department. No bond was required. He then and 
there entered upon the discharge of his dutles, and contlnued to perform the 
same ontil the appointment of hls suecessor on October 8, 1894. 



On or about November 20, 189S, claimant received from the secretary of the 
treasury a communication, of whlch the folio wing Is a copy: 

"Division of Appolntments. 
"Treasury Department, OflBce of the Secretary, 

"Washington, D. C, November 20, 1893. 
"Mr. John Miller, 73 Henry Street, Brooklyn, N. Y.— Sir: Under the provi- 
sions of an act of congress approyed August 7, 1882, entitled 'An act to amend 
section 4400 of tltle 52 of the Eeylsed Statutes of the United States concemlng 
the régulation of steam vessels,' you are hereby appointed to serve, In connec- 
tion with your appointment as assistant inspector of boilers of steam vessels, 
as a spécial Inspecter of foreign steam vessels, without addltlonal compensa- 
tion, for the district of New York; the appointment to take effeet from date 
of oath, whlch must not be admlnistered before December 1, 1893. 

"rSigned] EespectfuUy yours, W. E. Curtls, Actlng Secretary." 

VI. 

On or about the 20th day of November, 1893, the claimant took the oath 
above referred to, whlch was In the usual form of an oath of office, and trans- 
mltted the same to the secretary of the treasury on that date. He was not 
required to nor dld he give or offer to give the bond prescrlbed by statute for 
the ofdce of spécial Inspector of foreign steam vessels. From the tlme of tak- 
ing the oath of office the claimant performed whatever duties were required 
of him as spécial Inspector of foreign steam vessels. 

VII. 

On or about September 8, 1894, claimant received from the secretary of the 
treasury a communication, of whlch the foUowing Is a copy: 

"Division of Appolntments. 
"Treasury Department, Office of the Secretary, 

"Washington, D. C, Sept. 7, 1894. 
"Mr. John Miller, Assistant Inspector of Boilers of Steam Vessels, New 
York, N. Y.— Sir: Your services as assistant Inspector of boilers of steam 
vessels at the port of New York, Second district, are hereby discontlnued, to 
take efCect upon the appointment and qualification of your suecessor. 

"[Signed] , EespectfuUy yours, J. G. Oarllsle, Secretary." 

VIII. 

On or about October 9, 1894, the claimant In llke manner received the fol- 
lowlng communication: 
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"Division of Appointments. 
"Treasury Department, Office of the Secretary, 

"Washington, D. 0., October 8, 1«54. 
"Mr. John Miller, Assistant Inspecter of Bollers of Steam Vessels, New 
Yorli, N. Y.— Sir: Referring to department letter of tlie 7tli nltlmo, you are 
hereby informed that, a successor having been appointed, your services as 
assistant inspector of boilers of steam vessels for the port of New York will 
net be required from and after the receipt of thls communication. 

"ISigned] Respectfully yours. J. G. Carllsle, Secretary." 

IX, 

The law which created the office of spécial Inspector of steam vessels was 
repealed March 1, 1895. 

X. 

The claimant had not been paid any of the salary attached by law to such 
office, the amounts due therefor being $2,000, with interest from May 25, 1892; 
$2,000, with interest from May 25, 1893; $2,000, with interest from May 25. 
1894; $1,555, with Interest from March, 1895. 

Eobert D. Benedict, for plaintiff. 
Arthur M. King, Asst. U. S. Atty. 

LACîOMBE, Circuit Judge. I concur in the opinion of the dia- 
eentients of the court of claims in Glavey t. U. S., 35 Gt. Cl. 242. 
The statute under which the appointment was made (22 Stat 346) 
reads as follows: 

"Sec. 2. That for the purpose of carrying into effect the provisions of this 
act the secretary of the treasury shall appoint offleers to be designated as spé- 
cial inspectors of foreign steam-vessels, at a salary of two thousand dollars 
per annum each, and there shall be appointed of such offleers at the port of 
New York, six; at the port of Boston, two; at the port of Baltimore, two; at 
the port of Philadelphia, two; at the port of New Orléans, two; and at the 
port of San Francisco, two." 

It may be that the secretary of the treasury diflered from congress 
as to the wisdom of this statute; that, in his opinion, the required 
services could be obtained more economically than by the payment of 
the salaries flxed by congress; that he felt sure that, if he should 
appoint some subordinate oflBcer of his department to the ofBce of 
spécial inspector, notifying Mm at the same time that he would not 
be paid the salary, he would flnd such appointée silently or affirma- 
tively acquiescent, lest by declining he should risk discharge from 
the office such subordinate already held. Nevertheless, when con- 
gress has not only created the office, and directed the secretary to 
appoint some one to it, but has also flxed the salary at a spécifie 
sum, surely the executive offlcer has no power, however meritorious 
his motives may be, to overrule the décision of congress, and reduce 
the salary. Any bargain whereby, in advance of his appointment to 
an office with a salary flxed by législative authority, the appointée 
attempts to agrée with the individual making the appointment that 
he will waive ail salary or accept something less than the statutory 
sum, is contrary to public policy, and should not be tolerated by the 
courts. It is to be assumed that congress fixes the salary with due 
regard to the work to be performed, and the grade of man that such 
ealary may secure. It would lead to the grossest abuses if a candi- 
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date and the executive officerwliç' sélects Mm may combine together 
so as entiçfily to exçlude frop consideratio^i tlie whole class of men 
■whp «r^ wilJing to take the office on the salary congress has fixed, 
bat wili nOt come for less. And, if public policy pwSMbit such a 
bargMïi in'îtSTance, it wôuld sëem that'a'icourt should be astute not 
to give, efléiit ito Sûch illégal çofttrîact by indirection, as by spelling 
out a waiver or eistoppel. élaintiff may take judgment for the fuU 
amonnt claimed. 



BLMS V. NORTHBEN PAC. RY. 00. 
(Circuit Court, D. Montana. July 2, 1900.) 

:•'..■ •'■No. 593., : ■: 

L Masthb and Skbtant— InJiVBt to Emplotk— Negligencb— Pleadino. 

A raflfôad company is liablefpr injuries sustained by one of Its servants 
employed as a boiler makér and repairër of ironwork on locomotives, 
through the breaking of a ninning board yWch the employé was directed 
by the company's f oreman to stand ^pon foi the purpose of maklng repairs 
to a locomotive, where the compàhy knewit was in an unsafe condition, 
and failed to inform the servant thereof. 

8. 8aMB— LlABIUTP* FOR ACTStOF FoRKMAN. r;, ,i li-:':: 

Ibe di^ty of exercising reasonable care In furnishing a servant a reason- 
ably safé placé to work being that of the inaster, a ràllroad cpnipany can- 
not delegate this dùty td a foreman without placing such subordinate In its 
own position, and binding him to perf orm the same duties deVolvlng upoh 
the çpnipany. 

Gteo. M. Sinclair and Gteo. B. Dygert, for plaintiff. 
W. Wallàce, Jr., for défendant. 

KNOWLES, District Judge. The plaintiff allégea that he was 
working for the défendant in the capacity of a boiler niaker and a re- 
pairër of ironwork on locomotives^ and that as such it became his 
duty to assist in the mending and repairimg of ironwork in connection 
with the locomotives of the défendant; that on the 3d day of Novem- 
ber, 1894, the plaintiff, in the discharge and performance of his said 
duties, was directed and ordered by défendant to proceed with the re- 
pairs of a certain locomotive of the défendant; that sàid repairs con- 
sisted of repairing and flxing certain stay bolts on the locomotive of 
the défendant; that, for the purpose of making said repairs, plaintiff 
was directed by défendant, through its foreman, then and there the 
superior of plaintiff, and then and there in charge of said work and 
repairs, to go upon and stand upon that certain wooden structure up- 
on said locomotive known as the "running board"; that the same was 
at sâid time, and for a long time prior thereto had been, rotten and 
decayed, and by reason of said condition was danger eus and unsafe 
for the purpose of standing or being thereon, and was incapable of 
sustaining the weight of plaintiff or of any man; that said condition 
was unknown to plaintiff; that said dàngerous condition of said run- 
ning board was at said time well known to the défendant; that had 
défendant exercised due or any care or prudence in the inspection and 
examination of said locomotive or its running board at said time, or 
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at any time prior thereto, it could Mve ascertained the dangerous 
and unsafe condition of said running board, but said défendant wholly 
neglected its duty in that behalf, willfully, carelessly, and negligently 
failed and refused to inspect said locomotive and running board, or 
ascertain the said unsafe and dangerous condition thereof, and wholly 
failed, neglected, and refused to keep the said running board in repair, 
or fit for Sie purpose of the said employment of this plaintiff ; that by 
reason of said want of inspection, examination, and repair, and willful 
neglect and carelessness, on the part of the défendant, the said run- 
ning board at the time aforesaid had become and was unsafe and 
dangerous to be used by the plaintiff for the purpose of repairing said 
locomotive as aforesaid, or to be used by liim as ordered and directed 
by said défendant as aforesaid ; that at ail the times therein mentioned 
the plaintiff was and is a boiler maker, and had no connection with 
any repair in or about any woodwork ; that on the 3d day of Novem- 
ber, 1894, plaintiff went upon said locomotive for the purpose of re- 
pairing the same, and went upon said running board, and stood upon 
the same, and said running board, by reason of its rotten, decayed, un- 
safe, and dangerous condition aforesaid, gave way and broke while 
plaintiff was standing thereon, by reason of plaintifl's weight, and 
plaintiff was precipitated to the ground, a distance of some six feet, 
falling upon a heap of iron castings, and sustained severe hurts, 
bruises, etc., pain and suffering, to his damage in the sum of $10,000. 
The plaintiff also claims certain spécial damages. Défendant de- 
murred to this complaint, alleging that it did not state facts sufiicient 
to constitute a cause of action. 

The principal ground of the demurrer is that the foreman of the 
shop where the plaintiff was working, according to the complaint, 
was a fellow servant with the plaintiff. It is claimed, also, that there 
is no duty owing a machinist in repair shops for the repair of loco- 
motives to furnish him with safe locomotives to work upon, and that 
he bas no right to assume that such a locomotive is ail right or sound, 
or that one part of it should be repaired before another. I know of no 
rule that exonérâtes a master from exercising reasonable care in fur- 
nishing to a servant in a repair shop a reasonably safe place to work. 
If he knows that the place where a servant is directed to work is un- 
safe, I think he ehould inforœ the servant of that fact. The duty of 
exercising reasonable care in furnishing to a servant a reasonably safe 
place to work is that of the master, and he cannot delegate this duty 
to a subordinate without placing such subordinate in his own position, 
and binding him to perform the same duties devolving upon him (the 
master). McKinney, Pel. Serv. p. 73, § 28. Upon this point the su- 
prême court of the United States, in Hough v. Eailway Co., 100 U. S. 
213, 25 L. Ed. 612, used the following language in speaking of the 
responsibilities of a master: 

"One, and perhaps the most important, of thèse exceptions arises from the 
obligation of the master, whether a natural person or a corporate body, not to 
expose a servant, when condncting the master's business, to périls or hazards 
against whieh he may be guarded by proper diligence upon the part of the 
master. To that end the master is bound to observe ail the care vrhich pru- 
dence and the exigencies of the situation require, in providing the servant 
with maehinery or other instrumentalities adequately safe for use by the lat- 
103 F.— 27 
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ter. But it Is eqûally ImpUed in the àiùne contract that the master Shall sup- 
ply the pliysleal; means and ageneiçs ffir tlie conduct of hJs, business. It is 
also impUed, and public ipollcy reqijl]re6, that In selectlng such m^ans he shall 
not be wantiflg In propiét care. His Négligence In that regard Is not a hazard 
usually or neeessarlly attendant upoû thé business. Nor Is It one whieh the 
servant, in légal contemplation, Is presumed to rlsk, for the obvions reason 
that the servant who is to use the InstïTimentalltles provided by the master bas, 
ordlnarlly, no connection wlth thelrpurchase in the flrst Instance, or with their 
préservation or iiialntenance In sultable condition after they hâve been sup- 
plied by the master." 

In this case it appearfe that thé rùnning board was not a part of tlie 
machinery of the locomotive wMch the plaintiff was called upon to 
repair, or the^ construction of which pertained to his trade or calling. 
It is alleged that the défendant knew that this running board waa de- 
fective, and failed to inf orna plaintiff of that fact. I cannot conceive 
that this would be considered reaSonable care on the part of défendant 
in furnisMng plaintiff with a reasonably safe place in which to work. 
I therefore hold that the demurrer is not well taken, and it is there- 
fore ovemiled. 



CIÎY OF LITTLE ROCK et al. v. UNITED STATES ex rel. HOWARD et aL 

(Circuit Court of Appeals, Elghth CHrcait. July 2, 1900.) 

No. 1,421. 

1. Mandamus— When Ghanted. 

The writ of mandamus issues only to compel the discharge of a plaln 
duty, which the parties commanded hâve lawful authorlty to do. 

2. StATUTES— CONSTRTJCTIOîTi 

That which is ImpUed Is as much a part of a statute, grant, or contract 
as that which Is expressed. 

8. CiTIES— RiGHTS TO ISSCB WARRANTS. 

Under Const. Ark. art. 16, § 10, provldlng that "the taxes of countles, 
towns and elties shall oûly be payable In lawful curreney of the United 
States, or the orders or warrants of sald counties, towns and eities re- 
spectlvely," and sections 1002, 1003, 5189, 5130, 5169, Sand. & H. Dlg. 
Ark. 1894, a clty of the state of Arkansas bas power to Issue its warrants 
In payment of Its debts. 

i. Same— Payment dp Debts. 

In the absence of an express limitation In the constitution or statutes 
of Arkansas of the po*er of citles to draw warrants to an authorlty to 
draw them only against a fund appropriated to pay them, or against money 
In the treasury, or against money that will come into the treasury withln 
a year after their Issue, munlclpalities of that state, under its constitu- 
tion and statutes, maklng mjiniclpal warrants recelvable In payment of 
City taxes, bave power to Issue their warrants to pay just debts when 
there Is no money In their treasurles to pay them, and no prospect that 
tbere will be any wlthin a year of their Issue. 

6. Same— Payment dp .Tcdgment. 

What public ofBcers are empowered to do for third persons, the law re- 
qulres them to do. And wbere a munlclpality and Its offlcers bave the 
power to pay a judgment against the clty by the Issue to the owner of the 
judgment of clty warrants which are recelvable for clty taxes, and hâve 
no other way to pay it, It is their duty to issue the warrants, and the writ 
of mandamus will be granted to compel them to discbarge that duty. 

6. Same— Mandamus — Discrétion op Court. 

Where the owner of a judgment against a clty has the rlght to compel the 
Issue to himself of Its warrants in payment thereof, the number of the 
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warrants that should be issued, and their respective amounts, and the time 
when they should be sent forth, are matters intnisted to tlie légal discré- 
tion of the trial court, subject always to the provlso that the right of the 
créditer to the warrants must not be denied or seriously impaired. 

7. Same. 

A judgment of mandamus directing a city, which already owes $60,000, 
either evidenced by city warrants, or upon which such warrants are due, 
to issue warrants to a judgment créditer to the amount of $35,984 in pay- 
ment of his judgment against it, does not constitute such an abuse of dis- 
crétion as will warrant a modification or reversai of the judgment. 

(Syllabus by the Court.) 

In Error to the Circuit Court of tlie United States for the Eastera 
District of Arkansas. 

The judgment challenged by thls writ of error directs the city of Little 
Rock, its mayor, clerk, and city councll, the plaintifïs in error, to issue and de- 
liver to the relater W. B. Worthen, one of the défendants in error, upon pay- 
ment by him of the légal fées of the mayor and city clerk for issuing them, war- 
rants of that city, in specifled sums, to the amount of the principal and Interest 
of a certain judgment against that city which the relator owns, and orders the 
Issue of a peremptory writ of mandamus commanding the plaintiffs in error 
to comply with thèse directions. This judgment directing the issue of the 
mandamus was rendered upon a demurrer to the answer of the city and Its 
ofacers, which had been interposed to the pétition of the relators for the writ. 
The averments of that pétition were that on April 20, 1896, the relators Thomas 
Howard and John W. Harrison recovered a judgment for $29,256.31 and costs 
against the city of Little Rock; that they subsequently assigned that judgment 
to the relator W. B. Worthen; that no part of that judgment has ever been 
paid; and that Worthen has demanded of the plaintiffs in error warrants of 
the city of Little Rock for the amount of his judgment, and they hâve refused 
to issue them. The answer of the city and its offlcers was that the city had 
never had any power since 1874, under the constitution of the state of Arkan- 
.sas, to levy taxes in excess of 5 mills on the dollar of the assessed valuation of 
the property in the city for any debts contracted since that year; that the debt 
evidenced by Worthen's judgment was contracted since 1874; that the city has 
annually levied a tax of 5 mills since it was contracted; that the revenue thus 
raised, together wlth ail its other revenue, has always been, and still is, In- 
sutficient to pay the necessary current expenses of the city; that it has not 
now, and will not hâve in its treasury during the eoming year, any money in 
excess of that absolutely necessary for its current expenses; that It is utterly 
without crédit, ability, and authority to borrow money to pay its debts; that 
the Issuance of thèse warrants will seriously embarrass its flnaneial affairs; 
that It owes $60,000 that is not evidenced by judgments, and $75,000 in the 
form of judgments owned by the relator Worthen; and that he is a banker 
and broker, and pays a large percentage of the taxes of the city of Little 
Rock. The court below sustained a démarrer to this answer, and directed the 
issue of the writ of mandamus. 

Morris M. Cohn (Walter J. Terry and John W. Blackwood, on the 
brief), for plaintiiîs in error. 
James P. Clarke, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The writ of mandamus issues only to compel the discharge of a 
plain duty, which the parties commanded hâve lawful authority to 
do. Has a city of the state of Arkansas the power, and is it its duty, 
to issue its warrants to one of its taxpayers in payment of a judgment 
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which he has against it, when it has no otlier means of payîng Mm, 
and when it has not, and will nptfliate during the coming year, any 
money in its treasury in excess of mat absolutely necessary to defray 
its current expenses, with which to pay either the judgment or the 
warrants? TMs is the question whicli this case présents, and the 
true answer to it wili not be found in the décisions of courts of other 
States, under dissimilar laws, but in the constitution, statutes, and dé- 
cisions of the state of Arkansas. The constitution of that state pro- 
vides (article 16, § 10): 

"The taxes of countles, tawna and cltles shall only be payable in lawful cur- 
rency of the United States, or the orders or warrants of sald countles, towns 
and cities respectlvely." 

Its statutes provide: 

"Sec. 1002. AU county warrants and eounty scrip shall be reeeivable for 
any taxes for county purposes, exeept f or Interest on the public debt and for 
sinklng fund, and for ail debts due the county by whose authority the same 
were Issued; and ail warrants, scrlp, acceptances or money shall be reeeivable 
for any taxes for city purposes, exeept for Interest tax, and for ail debts due 
the municipal corporation by whom the same were issued, wlthout regard to 
the tlme or date of issuance of such warrant, scrip, acceptance or money, or 
the purpose for whieh they were issued. 

"Sec. 1003. Whenever the county court of any county may deem It expédient 
to call in the outstandlng warrants of sald county, in order to redeem, cancel, 
reissue or classily the same, or for any lawful purpose whatever, it shall be 
the duty of sald court to make an order for that purpose, flxing the time 
for the présentation of said warrants, which shall be at least three months 
from the date of saeh order." 

"Sec. 5189. Whenever the council of any clty or incorporated town in this 
state may deem it expédient to call in the outstandlng warrants of said city or 
incorporated town in order to redeem, cancel, reissue or classlfy the same, or 
for any lawful purpose whatsoever, it shall be the duty of the council of said 
city or incorporated town to make an order. for that purpose flxing the time for 
the présentation of said warrants, which shall be at least three months from the 
date of such order." 

"Sec. 5130. Cities or incorporated towns, organized or to be organized under 
the provisions of this act, shall be, and are hereby deelared to be bodies politic 
and corporate, under the name and style of 'The City of ,' or 'The Incor- 
porated Town of ,' as the case may be; capable to sue and be sued, to 

contract and be contracted with, to acquire, hold and possess property, real and 
Personal; to hâve a common seal, and to change and alter the same at pleasure, 
and to exercise such other powers and to hâve such other privilèges as are 
incident to other corporations of llke character or degree, not inconsistent with 
the provisions of this act or the gênerai laws of the state." 

"Sec. 5169. Any peraon ownlng property and having taxes to pay In any city 
or town may, upon application to any judge or court having authority to grant 
injunctions, enjoin the collection of any tax levied in such dty or town, with- 
out authority of law, and may also enjoin the issue or the payment by such city 
or town of any warrants, certiflcates or other f orm or évidence of indebtedness 
against such city or town Issued or contracted without authority of law." 
Sand. & H. Dig. Ark. 1894, 

The constitution and the statutes which we hâve cited contain no 
express grant 6f power to cities or to Counties to issue their warrants 
in payment of their debts. Nevertheless the existence of that power 
is a necessary implication from the terms Of this constitution and 
thèse statutes. And that which is implied is as much a part of a 
statute, grant, or contract as that which is expressed. Cfelpcke v. 
City of Dubuque, 1 Wall. 220, 221, 17 L. Ed. 530; U. S. v, Babbitt, 
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1 Black, 55, 17 L. Ed. 94; Citizens' Savings & Loan Ass'n v. City of 
Topeka, 20 Wall. 655, 660, 22 L, Ed. 455. "A thing which is within 
the intention of the makers of the statute is as much within the stat- 
ute as if it were within the letter." U. S. v. Freeman, 3 How. 556, 
565, 17 L. Ed. 724; Stowel v. Zouch, Plowd. 366. City warrants 
could not be received in payment of taxes, as this constitution and 
thèse statutes déclare they shall be, nor would the councils of cities 
hâve been empowered to call them in and classify them, unless under 
this constitution and thèse laws cities had the power to issue them. 
Moreover, the grant of authority "to exercise such other powers and 
to hâve such other privilèges as are incident to other corporations 
of like character or degree, not inconsistent with the provisions of 
this act or the gênerai laws of the state," contained in section 5130, 
is ample to confer this power, because warrants are nothing but or- 
ders issued by the mayor and city clerk upon the city treasurer to 
pay money ont of any funds in the treasury which are or may become 
available for the purpose specified, and the power to issue such war- 
rants or orders is incidental to municipal and quasi municipal corpo- 
rations whenever it is not prohibited or restricted by constitution or 
statute. The city of little Rock has ample power under the consti- 
tution and statutes of that state to issue city warrants in payment of 
its debts. 

It is insisted, however, that the judgment directing the issue of the 
mandamus is erroneous, because the power of the city is limited to au- 
thority to issue warrants to pay which there is, or will be during the 
year succeeding their issue, money in the city treasury, and the an- 
swer shows that there is not, and will not be, any such money in the 
treasury of the city of Little Eock. It is eonceded that under the 
présent System of administering the financial affaire of the city of 
Little Eock, as it is disclosed in the answer, there is not now, and 
there never wOl be, any money in the treasury of that city to pay the 
warrants directed to be issued to the relator, or to pay any of the 
other debts of that city, and that ail the taxes which the city is au- 
thorized to levy, and ail the revenue it can receive, are and will be 
needed and used to pay its current expenses. But the proposition 
that for this reason the city has no power to issue its warrants in pay- 
ment of its just debts cannot be admitted. No authority has been 
cited by counsel for the plaintiffs in error which sustains this posi- 
tion. They hâve called our attention to Board v. McManus, 54 Ark. 
446, 15 'S. W. 897; Com. v. Lancaster Co. Com'rs, 6 Bin. 5, 10; Com. 
V. Philadelphia Co. Com'rs, 1 Whart. 1, 2 Whart. 286; Vincent v. 
Board (Colo. App.) 54 Pac. 393; In re House Eoll No. 284 (Neb.) 48 
N. W. 275, — and cases of like character, in which the fiscal System 
under considération contemplated the payment of the obligations of 
the various boards and municipalities against which mandamus was 
sought in money, and in money only. In none of them was the pay- 
ment of their debts by the receipt of the warrants which evidenced 
them for taxes contemplated, and in none of them were warrants 
receivable for taxes. When, under such a System of paying the debts 
of municipalities in money only, it appeared to those courts that the 
treasury of the particular board or municipality was, and would oon- 
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tinue to be, empty, so that warrants, if issued, could not be paid, 
aiQd wben tbey were not receivable for taxes, so that there was no 
way in wiijch tkey could be collected, tUose courts refused to issue 
the mandamus directing the issuance of tlie warrants, on the ground 
that the, mandamus would be unavailing, and the warrants would be 
useless. Even under that System a contrary rule bas been adopted 
by other courts. Babcock v. Goodrich, 47 Gai. 488, 508}. State v. 
Clinton, 2§ La. Ann. 47, 48; State t. Hoffman, 33 Ohio St. 435, 438. 
Th^ jnooted question which thèse authoritiea consider, however, is 
not presen|ed by the case bef ore us, and it is not necessary to debate 
or décide it. The reason why thèse authorities are neither controlling 
norpersuaglYe is that tljie fiscal System to which they relate contem- 
plated tïie payment of the debts presented in them in money, and in 
mbney only, while the fi^al System embodied in the constitution and 
statutes of Arkansas expresaly provides for the payment of the debts 
of its municipalities and quasi municipalities in two ways: First, 
by the appropriation of money to their payment; and, second, by the 
receipt of the warrants which évidence them in payment and satis- 
faction of the taxes of the municipalities. "It is a very remarkable 
thing," says the suprême court of Arkansas in Worthen v. Eoots, 
34 Ark. 356, 367, "that the right to use county warrants in payment 
of taxes should be crystallized into a conetitutional provision, and in- 
dicates a strong sensé in the convention of the evil and danger to 
the very framework of our govemment (which is built upon counties) 
of allowiBg the county debts to become utterly valueless in the hands 
of the citizens, as well as the hardship to the citizen of compelling 
services wbiçh would be, to ail practical intents, gratuitous." Thèse 
remarks apply with equal force to the warrants of cities in the state 
of Arkansas, for their w;arrants are receivable for taxes under the 
same provision of the constitution which treats of the warrants of 
counties. In the same opinion, at page 370, that court declared: 

"It had always been the praxitlce In the state to Issue warrants upon funds 
exhausted, as If they were in the treasury, although the particular fund was 
requlred to be speclfîed." 

And at page 371, after treating of another issue, and announcing 
the policy of the state regarding that question, the suprême court said: 

"Hand in bànd with this iB another policy, quite as plainly indicated In the 
eonstltutlon. It is that every citizen havlng an ascertained debt against the 
county, or a 'warrant,' as it is termed, shall hâve the privilège of paying it In for 
taxes. No discriminations are made In favor of any persons who, standing on 
the samé rights, may liave been more indnstrious or fortunate than others 
in obtalning thèse évidences of their claims. It would be, as to thèse créditera, 
the same, iû effect, to refuse to allow their claims, andideny them warrants, as 
it would be to refuse to recelve their warrants when Issued; and either would 
be répugnant, not only to the spirit of the constitution, but to that of ail our 
législation for a séries of yëàrS." 

In Daniel v. Askew, 36 Ark. 487, 490, the suprême court of that 
state declared that an earlier statute which evidenced the same policy 
as those cited in the early part of this opinion provided two modes 
for the payment of couniy warrants: 

"First, they were made payable eut oi: any money in the county treasury not 
otherwise appropria ted, etc., in the; order of their number and date; second, 
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they were made receivable in payment of ail taxes and debts accrulng to the 
county, Irrespeetlve of their number and date." 

In U. S. V. Miller Co., 4 Dill. 233, Fed. Cas. No. 15,776, the United 
States circuit court for the district of Arkansas recognized this policy 
of the State, and declared that the county tax of Miller county waa 
paid each year "in the warrants of the county, leaving at the end of 
each year large amounts of warrants outstanding." 

A careful examination of the constitution, statutes, and décisions 
of Arkansas discloses thèse facts: The constitution makes city and 
county taxes payable in city and county warrants, respectively. The 
statutes make city and county warrants receivable for city and county 
taxes, respectively, regardless of their number and date, and provide 
that the respective cities and counties may call in and classify their 
outstanding warrants. The décisions of the courts show that it bas 
been the uniform practice in that state to issue warrants upon ex- 
hausted funds, and that such warrants are payable in two ways; 
First, they are receivable for taxes; and, second, they are payable 
out of any fund properly appropriated for that purpose. Now, there 
is no express limitation in the constitution or statutes of Arkansas 
of the power of cities to draw warrants to an authority to draw them 
only against a fund appropriated to pay them, or against money in 
the treasury, or against money that will corne into the treasury 
within a year after their issue. In the absence of such a restric- 
tion, the conclusion is irrésistible that the cities of that state hâve 
ample power to draw them upon an empty treasury. They are mère 
évidences of debt, — mère orders by one department of the govern- 
ment upon another, — and the plain purpose of the législation of Ar- 
kansas was to give to the cities of that state ample power to issuid 
their warrants in satisfaction of any just debt against them. Any 
other décision would abrogate the provision of the constitution and 
the statutes which makes warrants receivable for taxes, and would 
strike down the established fiscal policy of the state. If warrants 
could only be issued against funds that were already in the mu- 
nicipal treasuries, or that would be in such treasuries within a year 
after their issue, the constitutional and statutory provisions that they 
shall be receivable for taxes and that they may be called in and classi- 
fied would hâve neither purpose nor effect. If every municipality 
necessarily provided the money to pay ail its warrants within a year 
of their issue, there would be no occasion to receive them for taxes 
or to classify them. Taxes would be paid in currency, and warrants 
in cash. Under the constitution, the statutes, and the décisions of 
the courts of Arkansas, municipal warrants are receivable in pay- 
ment of city taxes, and municipalities of that state hâve ample power 
to issue their warrants to pay just debts when there is no money 
in their treasuries to pay them, and no prospect that there will be 
any within a year of their issue. Worthen v. Eoots, 34 Ark. 356, 
360, 364, 367, 371; Daniel v. Askew, 36 Ark. 487, 490; U. S. v. Miller 
Co., 4 Dill. 233, Fed. Cas. No. 15,776; Howell v. Hogins, 37 Ark. 
110, 114; Whitthome v. Jett, 39 Ark. 139. 

This, then, is the case in hand: The city of Little Rock owed the 
relator Worfhen, on his judgment against it, $35,984. The relator 
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was entitleâ to payment of thiss judgmeiit, 'The city was unable to 
pay it in money, but it had thé Jiô^ër t<ypay it in its warrants. The 
relator was a;itaKpayer of that eity, and annually paid a large per- 
centage of its taxes; and he had the right, under the constitution 
and laws ©1 hifi state, to pay thèse taxes with the warrants of his. 
city. Clearly, the wrît of mandamus could not be refused hère on 
the ground upon wliich the authorities dted by counsel for plaintiffs 
in error rest, — the ground that' its aUowance would be futile, and 
the issue of the warrants unavajling,^-because the relator could apply 
them to the payment of his taxes, and eould in that way secure their 
collection. ,;; h ;, 

But eotinseï for the plaintiffs ia error urge another objection to this 
mandamus. They argue that, if the city and its officers had the power 
to issue the warrants, there was no provision of the statute which de» 
clared that its ofiftcers shouid exercise that power, and that for this 
reason it wagiepror for the court below to direct them to do so. A 
conclusiveanawer to this contention js found in the opinion of the 
suprême court in Eock Island Oo. Sup'rs v. U. S., 4 Wall. 435, 446, 
18 L. Ed. 423, where that sourt says: 

"ïhe conclusion to be deduced from the authorities Is that where power la 
glven to public Officers In the Janguage of fte act before us, or In équivalent 
language,— whenever the public Interest or indivldual rlghts call for Its exer- 
cise,— the language used, though permliSslve in form, Is In fact peremptory. 
What they aire empowèred to do for a thlrd person the law reqnires shall be 
done. The power Is glven, mot for their beneflt, but for liis. It Is placed wlth 
ttje depositary to meet the demands of rlght, and to prevent a fallure of justice. 
it is glven as à remedy to those entitled to invoke Its ald, and who would 
otherwlse be retoedlless." 

The city of little Eock owed the relator the amount of his judg- 
ment. It was the duty of that city to pay it. If there was any law- 
ful way in which the plaintiffs in error could do so, it was their duty 
to take that way to provide for the payment of this judgment. Ac- 
cording to their answer, there wag. one way, and one way only, ia 
which they could do this, and that was by ttie issue of the warrants 
of the city, which the relator could coUect by using them in payment 
ot his taxesj; :He had the right tp the payment of his judgment, and 
under the constitution and laws of the state of Arkaneas he had the 
right to use the warrants of the city in the payment of his taxes. 
As this was the only way in which the plaintiffs in error could pro- 
vide for the payment of this judgment, and as they had ample power 
to provide foB jt in this way, it was their plain duty to do so, and the 
court below properly commanded them to discharge that duty. Where 
a municipality and its officers hâve the power to pay a judgment 
against the city by the issue to the owner of the judgment of city 
warrants which are receivable for city taxes, and hâve no other way 
to pay it, it is their duty to issue the warrants, and the writ of man- 
damus will be granted to compel them to discharge that duty. Rock 
Mand Go. Sup'rs v. U. «„ 4 Wall. 435, 446, 18 L. Ed. 423; City of 
Galena v. Atny, 5 Wall. 705, 709, 18 L. Ed. 560. 

The court below directed the plaintiffs in error to issue to the re- 
lator Worthen, upon payment by him: of the lawful fées of the mayoi* 
and clerk, 902 warrants, of specifled sums, which amounted in the aa- 
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gregate to |35,984, the amount due upon his judgment. Complaint 
is made that the court directed the issue of so many warrants, instead 
of one for the entire amount, and that it directed the issue of ail thèse 
warrants forthwith, and it is claimed in argument that their issue will 
disarrange the flnancial affairs and disturb the administration of the 
govemment of the city. The only allégation to that effect in the 
answer iathis: 

"That to issue the warrants prayed for in relator's pétition could not possibly 
resuit In any advantage to said relator, except it be at the cost and expense 
of the entire demoralization of the public finances, thus increasing the embar- 
rassment and flnancial obligations of the city of Little Rock." 

So far as this averment was interposed as a défense to the claim 
of the relator to the ultimate issue of the warrants, it is futile. It 
often increases the embarrasament of a debtor, whether public or 
private, to pay just obligations that hâve been long ignored. But 
the right of a creditor to the payment of his debt, and to the enforce- 
ment of that payment by ail the légal remédies which the law of the 
land has given him, cannot be stricken down or impaired because 
the enforcement of that right may embarrass the debtor. City of 
Galena v. Amy, 5 Wall. 705, 18 L. Ed. 560; U. S. v. Jefferson Go., 
5 Dill. 324, Fed. Cas. No. 15,472. So far as this averment of the an- 
swer was interposed to invoke the exercise of the discrétion of the 
court relative to the time and manner of the issue of the warrants, 
it was proper for considération. The complaints of the action of 
the court in this regard are inconsistent. They are that it should 
hâve directed the issue of one instead of many warrants, and that 
it should not hâve directed the issue of warrants for the entire amount 
of the judgment at the same time. The number of the warrants 
that should be issued, their respective amounts, and the time when 
they should be sent forth, were matters intrusted to the légal discré- 
tion of the court below. It was undoubtedly the duty of that court 
so to exercise that discrétion that the right of the relator to the war- 
rants should not be denied or impaired, and that no disturbance 
in the administration of the flnancial affairs of the city should be 
caused which was not necessary to the protection and enforcement 
of the right of the relator. The direction to issue numerous warrants 
in convenient amounts, instead of one warrant for the entire amount, 
was a wise and salutary exercise of the discrétion of the court. It 
made the remedy it administered more efficient and helpful to the re- 
lator, without loss, injury, or inconvenience to the city or its offlcers. 
Nor do we discover any évidence in this record of any abuse of dis- 
crétion in the direction of the court that the plaintiffs in error should 
issue warrants to the amount of the judgment forthwith- The answer 
discloses the fact that the city owes |60,000 that is not evidenced 
by judgment, and that is undoubtedly, partly, if not wholly, repre- 
sented by warrants which the city has voluntarily issued. The hold- 
ers of those warrants may pay their taxes to the city with their war- 
rants. The relator was as much entitled to pay his taxes with the 
warrants due him on his judgment as were the holders of warrants 
already issued by the city to pay theirs with those they held. There 
was no way by which he could be given the benefit of this right but 
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by the issue. pf the w^i^rants. . ^,tlie çity had already issued war- 
rants to tlie^ajmouiit of $60,000, or if it had incurred debts fQf that 
amount for vf&îcb warrants weri§.|due, the issue of warrants for $35,- 
984 more js not likely to dérange, its flnancial affairs joauch more 
seriously. Môreover, the discrétion to détermine thiç question, under 
the law, is not intrusted to this appellate court, The right to exer- 
cise that discrétion was vested in the court below. The law im- 
posed upon that court the duty to ^^erçise its discrétion upon this 
question, anfl to direct the issue of as niany warrants as it deemed 
wise, at such time as it thought'fit. It exercised that discrétion, 
sitting in the présence of the parties, in the city against which this 
writ of ma^damus runs. This court is certainly in no better position 
to détermine , the question there decided than the court below. In 
this State of the case, its action in. direqting warrants to issue forth- 
\yith for the entire amount of the judgment ought not to be reversed 
or modified unless the record clearly discloses a plain abuse of dis- 
crétion,, In our opinion, no such abuse is apparent, and the judg- 
ment below is affirmed. City of East St. Louis v. Amy, 120 U. S. 
600, 604, 7 Sup. et. 739, 30 L. Ed. 798. 

THÀYER, Circuit Judge. The return to the alternative writ, ail 
of the ^aterial allégations whereof were confessed by the demurrer, 
alleged, in substance, that the entiçe revenues of the city of Little 
Eock fcom taxes, licenses, fines, and ail other sources do not amount 
to more than |123,Ô0b ànnually; that said income is inadéquate to 
provi]^e for public lighting, flre and police protection, the repair of 
streets and bridges, the payment of tie salaries of city ofiQcials, the 
proper kaaintenance of hospitals and pest houses, and other ordinary 
and reasqnable current expansés; that the city is without ability or 
authorit|f" to borrow pioney to pay its outstanding indebtedness, in 
whole or in part; tliat the city authorities hâve for several years 
past beçn endeavoring to devise ways and means to settle its out- 
standing indebtedness and stop the accumulation of interest; that 
they haxe heretofore solicited the gênerai assembly of the state of 
Arkansàe to submit to the voters of the state an amendment to the 
state constitution autiorizing cities of the first class, like the city of 
Little Rock, to issue negotiable bonds, and levy taxes to pay the 
same,.for ilie purpose of enabling such cities to pay ofl ail outstand- 
ing indçtitedness; and that they intend to make an application to 
succeedigg gênerai assemblies for the purpose of securing such légis- 
lation, t&ç return further alleged that the issuance of the war- 
rants prayed for by the relator would demoralizç the public finances, 
and further embarrass the city in the discharge of its flnancial obliga- 
tions; that the total judgment indebtedness of the city was about 
175,000^ ppactically ail of which was owned by the relator; that the 
floating debt of the city, other than its judgment indebtedness, 
amounted to $60,000; and that the city authorities had fixed the 
rate of taxation for municipal purposes for the présent year at the 
full constitutional limit of taxation, to wit, 5 mills on the dollar of 
assessed valuation. In view of thèse allégations of the return, which 
must be açcepted as true, I am persuaded that the trial court erred 
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in directing the immédiate issuance of warrants to the full amount 
of the relator's judgment, inasmuch as they will amount to more 
than 25 per cent, of the entire city revenue for the présent fiscal year, 
and will absorb that amount of the revenue, if they are used during 
a single year for the payment of taxes. For the reasons stated in the 
opinion in chief, I hâve no doubt that the trial court had the power 
to compel the city to issue warrants in discharge of the relator's judg- 
ment, but it should hâve been exercised so as not to demoralize or 
disarrange the municipal finances. The condition of the city finances 
as disclosed by the return was such, in my judgment, as would hâve 
justified the lower court in making an order to the effect that a por- 
tion of the judgment be paid with warrants during the présent year, 
and the residue thereof during succeeding years. The fédéral courts 
hâve heretofore exercised such a discretionary power when they hâve 
been called upon to make orders compelling a levy of taxes for the 
payment of judgments against counties and other municipal corpora- 
tions (Deuel Co. v. First Nat. Bank of Buchanan Co., 30 C. C. A. 30, 
86 Fed. 264, 267), and, in my judgment, the facts disclosed by the re- 
turn warranted its exercise in the présent case. 



BICE et al. V. FIDELITY & DEPOSIT CO. OP MAKYLAND. 
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1. Insdraticb— Représentation— Warhantt. 

A représentation in Insurance is a statement by the appllcant to the 
insurer regarding a fact material to the proposed Insurance, and it must 
be not only false, but fraudulent, to defeat the pollcy. A warranty in 
Insurance is a part of the contract, an agreement that the facts stated by 
the appllcant are true, and a condition précèdent to a recovery upon It; 
and Its falslty In any particular is fatal to an action upon the pollcy. 

2. Bmplotkr's Indbmnitt Bond — Warhantt in Application. 

A wrltten statement made by employers to the obliger In a bond of In- 
denmlty against the dlshonest acts of their employé, to the eflCect that 
they will Invariably apply certain checlis to hls action, which the parties 
expressly agrée by the statement itself and by the bond shall be the basis 
of the latter, and a condition précèdent to a recovery upon it, Is of the 
nature of a warranty, and not of a représentation, and a failure to com- 
ply with the promise it contalns Is fatal to an action upon the bond. 

8. SURKTT DiSCHARGED BY VIOLATION OP CONDITION. 

A surety is dlscharged if a condition known to ,the obligée, npon which 
the surety agreed to be bound, is not complled with. 

4, Contract — Partt in Default cannot Recover. 

He who commits the first substantlal breach of a contract cannot maln- 
taln an action against the other contractlng party for a subséquent failure 
to perform. 

B. Samb — Modification — Substitution of Terms. 

Parties to a mutual agreement hâve the same power to modlfy It by 
contrac-t that they had to make it, and, when they mutually agrée to sub- 
stitute new terms for the original stipulations of their contract, the old 
terms cease to hâve effect, and the substituted stipulations take their 
place, and become bindlng upon the parties. 
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^.■SAMB— Waiteb. ■ ,, , 

; a: Walver Is the resuit of an Intentlonal reUnqulshment of a known 
"'■ilglit, or of such Words or acts as estop the holder cl the right from'assert- 
Ing that he did not rellnqulsh it. 

The casuaJ recetpt by the obljgor In a bond of a single check slgned by 
the, agent of the obligées, without the counter signature of thelr bookkeeper, 
is nOt sufflcient évidence of à walver by the obllgor of Its right to insist 
npon an agreement by the obligées to Invarlably require the counter signa- 
ture of thelr bookkeeper upon the checks of thelr agent to warrant the 
considération of thls question by the jury. 
(Syllabus by the Court.) 

Ib Errof to the Circuit Court of the United States for the District 
of Nebraska. 

T. J, Mahoney, for plaintiffs in error. 

Myron L. Learned (John L. Kennedy, on the brief), for défendant in 
error. 

Bef ore OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. The assignment of errors in this case 
challenges the rulings of the court below in the trial of an action upon 
a bond of indemnity against loss from certain acts of fraud or dis- 
honesty of an employé of the obligées in the bond. The bond was 
dated on July 25, 1895, was for a term of one year, and the period of 
indemnity was subsequently twice extended one year at a time, so 
that the time covered by the terms of the bond and its renewals was 
three years from July 25, 1895, The obliger was the défendant in 
error, the Mdelity & Deposit Company of Maryland, a corporation; 
the obligées were Rice Bros. & Nixon, a co-partnership composed of 
William H. Rice, Thomas J. Rice, add George W. Mxon, the plaintiffs 
in error J and their employé against Whose fraudulent or dishonest acts 
thé fidelity pompany promised ihdéniiiity was Walter J. Perry. The 
plaintiffia pleaded in their complaint that between September 27, 1895, 
and July 25, 1898, the employé, Perry, had been guilty of numerous 
acts of fraud and dishonesty which entailed losses upon them, against 
which the ûdelity company had promised indemnity by its bond. The 
most heinous of thèse acts consisted in the drawing of f unds by Perry 
from thç bank account of his emplpyçr^, and the inisappropriation of 
the moneys so drawn in various ways. , In its answer to this complaint 
the fldelity company first either denied, or confessed and avoided, the 
various charges against Perry, and then pleaded as a separate défense 
that the plaintiffs agreed with it that ail checks drawn by Perry on 
their bank account during the life of the bond and its renewals should 
be countersigned by their bookkeeper, John W. Gribble, and that they 
had entirely failed to kepp this stipulation of their contract. There 
was a trial of the issùea presented by thèse pleadmgs, and a verdict 
and judgment for the company. 

The first complaint which counsel for plaintiffs in error urges 
against the action of the court bélbw upon the trial is that it received 
in évidence bver their objection a certain written instrument signed 
by Rice Bros. & Nixon, and dated August 30, 1895, to the effect 
that the counter signature of John W. Gribble would be invariably re- 
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quired on ail checks drawn by Perry in their behalf , and that thé court 
charged the jury tliat if they believed that this instrument was made 
and delivered to the company before the bond was delivered, and that 
the plaintiffs permitted Perry to draw checks on their behalf without 
the counter signature of Gribble, thèse facts constituted a complète 
défense to the action. The argument of counsel is that thèse rulings 
were erroneous because the statement in the written instrument that 
the checks drawn by Perry should be countersigned by Gribble was a 
représentation, and not a warranty, and hence a failure to comply 
with it constituted no défense to the action, unless the statement was 
not only false, but fraudulent and material to the risk, and because 
the proof was that this instrument was not made or delivered until 
the bond had been delivered, and there was no évidence to the con- 
trary. For the purpose of the détermination of the question pre- 
sented by this argument, the évidence of the plaintiffs in error will be 
conceded to be true, and the claims of their counsel relative to the 
facts of this case will be assumed to be well founded. Under this 
concession and assumption, thèse are the facts material to the issues 
now under discussion: 

Before the bond upon which this action is founded was delivered to 
the obligées, and before it became effective, the company requested 
them to answer in writing certain questions, and they did so. Two 
of those questions, together with the contract at the f oot of the instru- 
ment containing the answers, read in this way: 

"10. (a) Will he [the employé, Perry] be authorized to slga checks on your 
behalf? Ans. Yes. 

"(b) WUl the counter signature of any other person be invariably requlred. 
If so, whose? Ans. No. 

"It is agreed that the above answers are to be taken as conditions précèdent, 
and as the basis of the said bond applied for, or any renewal or continuation 
of the same that may be issued by the Fidelity & Deposlt Company of Mary- 
land to the undersigned upon the person above named." 

This instrument was dated August 9, 1895, and was signed by the 
plaintiffs in error. After the bond had been made and delivered, the 
company again requested answers in writing to the same questions, 
and in response to that request the plaintiffs in error made the follow- 
ing answers, and signed and delivered to the company the instrument 
dated August 30, 1895, which is the subject of the controversy in 
hand. That instrument contained the following questions, answers, 
and contract: 

"10. (a) Will he be authorized to sign checks on your behalf? Ans. Yes. 

"(b) Will the counter signature of any other person be invariably required? 
If so, whose? Ans. Yes. John W. Gribble, bookkeeper. 

"ïhis is to certify that the answers herein given to No. 10, 'a' and 'b,' are 
to be substituted for any other prior statements that hâve been made by us 
in relation to the application of Walter J. Perry for a bond in the penalty of 
ten thousand dollars as manager in our employ, at South Omaha, Neb. No 
other statements except No. 10, 'a' and 'b,' shall be afCected by this certiflcate. 
It is agreed that the above answers are to be taken as conditions précèdent, 
and as the basis of the sald bond applied for, or any renewal or continuation 
of the same that may be issued by the Fidelity & Deposit Company of Mary- 
land to the undersigned upon the person above named. 

"Dated at Chicago, 111., this 30th day of August, 1895. 

"Signature of employer: Rice Bros. & Nixon, 

"By W. H. Kice, Member of Firm." 
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ThiS îilstrument was delivèred to tlie défendant in error before any 
of tlie à(ïts df fraud and dishanesty on account of which this action 
was brought had been committed by Perry. The bond contains this 
récital: 

"And whereas, the employer has dellvered to the Fldellty & Deposlt Com- 
pany of Mftryland, a corporation of thé State of Maryland, hereinafter called 
the 'Company,' a statement in wrlting relative to the duties, responsdbilities, 
and checfe to he used upon.the employé In sald position, and other matters: 
Now, thërefore. In considération of the sum of one hundred dollars pald as a 
premlùm for the period from July 25th, 18&5, to July 25th, 1896, at twelve 
o'clock noon, and upon the faith of the sald statement as aforesaid by the em- 
ployer, It Is hereby agreed andi declared" that the company wlU indemnif y 
the obligées on certain conditions named in the bond. 

The first contention to be considered upon this state of facts is 
the claim of counsel that the plaintiffs' statement and agreement 
contained in the instrument of August 30, 1895, to the effect that the 
counter signature of Gribble, the bookkeeper, would be invariably 
required on Perry's checks on their account, and that this statement 
should be tâken as a condition précèdent and as the basis of the 
bond, together with their complète failure to comply with this pro- 
vision of their contract, constittited no défense to the action, be- 
cause the statement and agfeement were représentations, and were 
not warranties. The terms "représentations" and "warranties" are 
imported into this case from the law of insurance. Under the law 
upon that subject, they generally and properly describe statements 
of existing facts, not promises or prophecies regarding future acts. 
In insurance a représentation is a statement by the applicant to the 
insurer regarding a fact matei-ial to the proposed insurance, and it 
must be not only f aise, but Iraudulent, to defeat the policy. A war- 
ranty, in the law of insurance, is a binding agreement that the facts 
stated by the applicant are true. It is a part of the contract, a 
condition précèdent to a recovery upon it, and its falsity in any par- 
ticular is fatal to an action lipon the policy. Jeffries v. Insurance 
Co., 22 Wall. 47, 54, 22 L. Ed. 833; Insurance Co. v. France, 91 TJ. 
S. 510, 512, 23 L. Ed. 401;; Anderson v. Fitzgerald, 4 H. L. Cas. 
483, 487; Gazenore v. Assurance Co., 6 G. B. (N. S.) 437, 450, 451, 
6 Jur. (N, S.) 826; Price v. Instirance Co., 17 Minn. 497 (Gil. 473). 
A careful examination of thé statement in the case in hand discloses 
the fact that it has ail the attributes of a warranty, and essential 
characteristîcs which clearly distinguish it from a représentation. 
A representa,tion is a mère déclaration of a fact, but it is neither a 
condition précèdent nor a part of the contract, while a warranty is 
both. The statement in issue that the counter signature of Grrib- 
ble will be invariably required on the checks of Perry upon the ac- 
count of the plaintiffs is a part of the contract between the parties 
to this suit, and a conditioû précèdent to arecoTery upon it, because 
the bond recites that it rests upon the faith of this statement, and 
because the plaintiffs expressly agrée in the written instrument of 
August 30, 1895, that their statement contained therein shall be 
taken as a condition précèdent and as the basis of the bond. This 
conclusion has not been reached without a careful considération of 
the argument of' counsel for the plaintiffs in error that the state- 
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ment in this instrument is a mère déclaration of an unexecuted in- 
tention, and that the failure to comply with such a déclaration is 
not fatal to a recovery upon a contract induced by it. Neither the 
statement to which he cites us in 2 Brandt, Sur. § 404, tliat "a dis- 
tinction has been taken between a misrepresentation of an existing 
fact and of an unexecuted intention, and the latter has been held 
not to be such a fraud as will discharge a surety," nor the author- 
ities eited in the note to that section, hâve escaped our attention. 
Those authorities are Gage v. Lewis, 68 111. 604; Towle v. Society, 
3 Œff. 42; Benham v. Assurance C!o., 7 Welsb., H & G. 744. In 
Gage V. Lewis no question of liability for the breach of a contract or 
warranty was presented. The answer to the action on the obli- 
gation of the surety was that the obligée had induced the surety to 
sign the obligation by the false and fraudulent représentation that 
he would not again engage in a business of the character which he 
had just sold, and that immediately after the exécution of the obli- 
gation he again entered upon such a business. Fraud may not be 
predicated of a promise or a prophecy, and the court held that this 
représentation was not a fraud, but was, at most, a contract. In 
Towle T. Society the défense pleaded to an action on an employers' 
insurance policy against the dishonest acts of their employé was 
that in the application for the policy the employers had stated that 
the employé's accounts would be "checked weekly by the surveyor 
of taxes"; that the policy recited that this statement was its basis, 
and contained a stipulation that any misrepresentation in any déc- 
laration in conséquence of which the policy was granted by the 
Company would render the policy void; and that in fact the ac- 
counts of the employé were not checked weekly by the surveyor of 
taxes. It turned out upon the trial that the déclaration was not 
made by the employers, but by a third party, and that the state- 
ment it contained was made in good faith and was substantially cor- 
rect. There was no agreement that the déclaration was a part of 
the contract of the parties, or that its truth was a condition précèd- 
ent to a recovery upon the policy; and the court held that it did 
not constitute a warranty, but was a mère déclaration of a person 
who was not a party to the contract relative to the course which 
another party intended to pursue, and that the failure of the lat- 
ter to follow that course was not a défense to the action. 3 GifE. 
55. In Benham v. Assurance Co., an action upon an employers' 
policy of insurance against the dishonest acts of their employé, the 
facts were that the employers made and delivered an application, 
as the basis of the policy, in which they declared that the accounts 
of the employé would be examined every fortnight by the flnance 
committee, but they were not so examined ; and the policy provided 
that "any fraudulent misstatement or suppression in any déclara- 
tion in conséquence of, and with express référence to, which a pol- 
icy of guaranty is granted by the company, renders such policy void 
from the beginning." There was no contract between the parties 
that the statements in the application should be a part of their 
agreement, or that its truth should be a condition précèdent to a 
recovery; and the court held that it was not a warranty, but a mère 
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représentation, and that, if it wàs made in good faith, a mère f ail- 
ùre tô makè it true by their stïbsequent action would not neceS- 
M&nlj defeàt the action opon the policy. Thèse cases are apt illus- 
trations of déclarations which are not warranties, but they only 
serve to èmpliasize tlie distinction between the représentations 
which thëy contained and the titatement and contract in the case in 
hand. Thè crucial distinction between a représentation and a war- 
ranty is thàt the one is pot, and thé other is, a part of the contract 
between the parties, and that the truth of the one is not, and the 
truth of the other is, a condition précèdent to a recovery upon the 
policy or bond to which they relate. In the cases cited by the plain- 
tiffs in errbr which we hâve been réyiewing, there was no agree- 
ment of the parties that the déclarations which they contained were 
parts of their contracta, nô binding agreement that they should be 
true, no contract that their truth ^oùld constitute a condition pré- 
cèdent to à i-ecovery upoh them. In the case at bar the parties ex- 
pressly agreed in writipg' that the statemènt of the employers was 
a part of their contract; that it should be not only the basis of the 
bond, but a condition précèdent, without compliance with which 
there could be no recovery upon the obligation. The conclusion is 
irrésistible that under this agreement the déclaration in this case 
was of the nature of a warranty, and not of a représentation, and 
our conclusion is: A written statëmënt made by employers to the 
obligor in a bond of indemnity against the dishonest acts of their 
employé to the effect that thèy will invariably apply certain checks 
to his action, which the parties expressly agrée, by the statemènt 
itself and by the bond, shall be the basis of the latter, and a condition 
précèdent to a recovery upon it, is of the nature of a warranty, and 
not of a représentation, arld a failure to comply with the promise it 
contains is fatal to an action upon the bond. Indemnity Go. v. Wood, 
19 G. O. A. 264, 73 Fed. 81, 84; American Crédit Indemnity Go. v. 
CarroUton Ftimiture Mfg. Go., 36 0. O. A. 671, 95 Fed. 111, 113. 

There are other propo^îtioiis of law which are fairly applicable to 
this conti*âct that lead to the same resuit. The complaint allèges 
and the fact was that the plaintiffs made an agreement of employ- 
ment with Walter J. Peri^ at the time this bond was made, under 
Which he became liable tb them for the losses which they claimed 
to hâve sustained throùgh his dishonest and fraudulent acts. The 
bond of the fldelity company in suit recited this employment, and 
gave to the plaintifEs furthér indemnity to the amount of |10,00& 
against thèse losses. The légal effect of thèse contracts was to cre- 
ate the relation of principal and surety between Perry and the fldel- 
ity Company. The plaintiffs were necessarily aware of this rela- 
tion. They agreed in so many words by the instrumient of August 
30, 1895, that the counter signature of their bookkeeper on the 
checks of Perry against their account should be a Condition of the 
liability of this surety; and the gênerai rule is that if a condition, 
known to the obligée, upon which a stirety agrées to be bound, is 
not compliéd with, the surety is discharged. 2 Brandt, Sur. § 403' 
Jones V. Keer, 30 Ga. 93, 96; Gunningham v. Wrenn, 23 111. 64, 65; 
Lynch v, Golégate, 2 Har. & J. 34, 37; HoU v. Hadley, 4 Nev. & 
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M. 515, 520; Bonser v. Ck)X, i Beav. 379, 384; U. S. v. Hillegas, 
3 Wash. C, C. 70, 76, Fed. Cas. No. 16,366; Whitcher v. Hall, 5 Barn. 
& C. 269; Combe v. Woolf, 8 Bing. 156, 161. 

Again, the bond and the instrument of August 30, 1895, must be 
read, construed, and enforced together. The contract of thèse par- 
ties consista of ail the stipulations and agreements in both instru- 
ments. Both instruments are parts of a single contract. When 
they are so read, the agreement of thèse parties is found to con- 
tain mutual covenants, — a covenant by the employers that they will 
invariatily require the counter signature of their bookkeeper, Grib- 
ble, on ail checks of Perry against their account, and a covenant of 
the fldelity company that it will pay the losses resulting from the 
dishonest and fraudulent acts of Perry. îs^ow, the plaintiffs hâve 
entirely failed to keep their covenant. Consequently they cannot 
enforce the fulfiUment of the covenant of the fldelity company. He 
who commits the flrst substantial breach of a contract cannot main- 
tain an action against the other contra cting.party for a subséquent 
failure to perform. Cattle Co. v. Martindale, 63 Fed. 84, 89, 11 C. 
C. A. 33, 38, 27 U. S. App, 277, 284, 285; Norrington v. Wright, 
115 U. S. 188, 204, 205, 6 Sup. Ct. 12. 29 L. Ed. 366; Filley v. Pope, 
115 U. S. 213, 6 Sup. Ct. 19, 29 L. Ed. 372; Rolling Mill v. Ehodes, 
121 U. S. 255, 261, 264, 7 Sup. Ct. 882, 30 L. Ed. 920; Beck & Pauli 
Lith. Co. v. Colorado Milling & Elevator Co., 52 Fed. 700, 3 C. C. 
A. 248, 10 U. S. App. 465, 470; King Philip Mills v. Slater, 12 R. 
I. 82; Smith v. Lewis, 40 Ind. 98; Hoare v. Eennie, 5 Hurl. & N. 
19; Pope v. Porter, 102 N. Y. 366, 371, 7 N. E. 304; Dwinel v. 
Howard, 30 Me. 258; Robson v. Bohn, 27 Minn. 333, 344, 7 N. W. 
357; Reybold v. Voorhees, 30 Pa. St. 116, 121; Stephenson v. Cady, 
117 Mass. 6, 9; Branch v. Palmer, 65 Ga. 210; Fletcher v. Cole, 23 
Vt. 114, 119. 

The resuit is that there was no error in the charge of the court 
that the failure of the plaintiffs to require the counter signature of 
their bookkeeper upon the checks of Perry upon their account was 
fatal to their action, if the agreement of August 30, 1895, was the 
basis of the bond. 

The second contention of counsel, however, is that this instru- 
ment of August 30, 1895, was improperly received in évidence, and 
that the court erroneously chargea that a failure to comply with its 
terms was a défense to the action if it was delivered and accepted 
before the bond was executed, because the uncontradicted évidence 
was that it was not made and delivered until after the exécution 
and delivery of the bond. It is conceded for the purpose of this 
décision that the évidence is conclusive that the agreement of Au- 
gust 30, 1895, was not made until after the exécution and delivery 
of the bond. But before the instrument of August 30, 1895, was 
made, the parties to that agreement had made a contract evidenced 
by the bond and by the prior instrument of August 9, 1895. Their 
contract was finished, and it was complète. Nevertheless they had 
not lost their right to contract. They had the same right to ab- 
rogate or modify the agreement they had made that they originalJy 
had to make it. They had agreed that certain answers in the in- 
103 P.-28 
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stiJiiDï^t of Àjugi^st p, 1895i, shquj^ be :taken as conditions précèd- 
ent,! jatjiflVisîilhe basis pf the boipd. THey had tke right by muttjal 
agreement to modify this cpntïact, and ito, substitute other answera 
as the conditions; précèdent ani^ as the tiasis of the bond. They did 
this, and, thait there inigiit be no donbt or cavil concerning it, they 
put this contrjacj of mpdiflcation in wrîting, and by the instrument 
of A-ugust 30, 3,$i35, expressly qLgï§§d ij^t the answers given there- 
in tp the que^tipns hère undes cionéideration should be substituted 
for ail prior stfi^ements made. in référence to the bond hère in suit. 
The necessary eflfect of this sulbseiinent agreement "was to modify 
the original contract, and to snb^iitnte the answers in the instru- 
ment of August 30, 1895, for those in t|ie instrument of August 9, 
1895j a» the conditions precedenf and tïie basis of the obligation. 
Parties toa mutua^ agreement hâve the same power to modify it by 
contrac|;that they hâve to make it, and, when they mutually agrée 
to subsiitute new terms for the original stipulations of the contract, 
the old terms cease to hâve effejtît',^ and the substituted stipulations 
take;their place, ll^e resuit isj'that P^e agreement of August 30, 
1895, became a part of the contract of the parties from the date of 
itsdelivery, and the f allure of the plaintiffs to comply with its terms 
wais fafeal to their recovery, notjwithstànding the fact that it was 
not niade until af ter the bond was delivered. The only error of the 
court héiffvr was that it gave a charge too favorable to the plain- 
tiffs. it char ged that the défense based on this agreement was 
available, to the défendant only in case the substituted agreement 
was niade before the bond was executed, when it should hâve in- 
structec( the jury that it was available and constituted a complète 
défense tp the action whether it was made before or after the de- 
livery jpf the bond. T'jiis error could not hâve prejudiced the plain- 
tiffs, and error without préjudice is no ground for reversai. U. S. 
v. Shapleigh, 54 Fed. 126, 4 C. C. A. 237, 12 U. S. App. 26; U. S. 
V. Patrick, 73 Fed. 800, 20 0. 0. A* H, §6 U. S. App. 645; Ward v. 
Cochran, 71 Fed. 127, 18 0. C. A. 1, 36 U. S. App. 307; Jones v. 
Allen, |5 Fed. 523, 29 0. C. A. 318, 56 U. S, App. 529; Kailway Co. 
V. Priée, 97 Fed. 423, 38 C. C. A. 239; National Bank of Commerce 
V. Firgt Nat. Bank, 61 Fed. 809, 10 C. C. A. 87, 27 U. S. App. 88; 
Railroad Co. v, Stoner, SI Fed. 649,; 2 C. 0. A. 437, 10 U. S. App. 
209., 

Another spécification of error is tha.t the trial court improperly 
Btruck f rom the case, aitd refused tp submit to the jury, évidence of 
a waiver of the défense under considération. That évidence con- 
sisted of prbof of the lact that on Jfuly 25, 1896, the gênerai agent 
of the défendant received for it, in payment of the premium on the 
bond of a ttiird person, a check for $25 signed by the plaintiffs, by 
Perry, as their agent, without the cpiinter signature of their book- 
keeper, Qribble, deposited it in a bank, and accounted to his prin- 
cipal for its proceeds. The argument, is that the receipt of this 
check was notice to the company that the plaintiffs were permitting 
Perry to issue checks on their account without the counter signa- 
ture of tteir bookkeeper, and that this notice, and the subséquent 
renewal of the bond on July 17, 1897, constituted some évidence of 
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a waiver of the requirement of the counter signature, which should 
hâve been submitted to the jury. But a M'aiver is either the resuit 
of an intentional relinquishment of a known right, or an estoppel 
from enforcing it. To constitute a waiver, there must be an inten- 
tion to relinquish the right, or there must be words or acts calcu- 
lated to induee the other contracting party to believe, and which 
deceive him into the belief, that the holder of the right has aban- 
doned it; and the party deceived must hâve acted on his belief, so 
that an assertion of the right will inflict upon him a loss he would 
not hâve sustained if its holder had not appeared to relinquish it. 
Society v. McElroy, 83 Fed. 631, 640, 28 C. C. A. 365, 374, 49 U. 
S. App. 548, 564; Warren v. Crâne, 50 Mich. 301, 15 N. W. 465; 
Insurance Co. v. Thomas, 82 Fed. 406, 408, 409, 27 0. C. A. 42; 
Bish. Cont. § 793. There was nothing in the évidence received 
vfhich tended to show that the défendant ever intended to relin- 
quish its right. There was nothing in the casual receipt by the 
gênerai agent of this company of a single check of Perry, without 
the bookkeeper's counter signature, calculated to induce the plain- 
tiffs to believe that the requirement of the contract in that regard 
had been abandoned or waived. No évidence was introduced to 
show that they were induced by that fact to believe, or that they 
did believe, that any such waiver had been made. The renewal of 
the bond on July 17, 1897, which they accepted, conclusively shows 
that they did not suppose it had been waived. That renewal ex- 
pressly provides, in writing, that it is made subject to ail the con- 
ditions and covenants of the original bond. A verdict of waiver 
could not hâve been sustained upon this évidence, and there was 
therefore no error in the action of the court in striking the check 
and the évidence concerning it from the case. 

Ail the spécifications of error which relate in any way to the trial 
of the issue presented by the défense that the plaintiffs failed to 
require the counter signature of their bookkeeper upon the checks 
of Perry hâve now been considered, and the conclusion is not only 
that there was no error prejudicial to the plaintiffs in the trial of 
that issue, but that the uncontradicted évidence established that 
défense, and interposed a complète bar to the plaintiffs' recovery. 
There are many spécifications of error relative to the rulings of the 
court in the trial of the other issues presented by the pleadings in 
this case, but it is unnecessary to consider them, because, even if 
some of thèse rulings were erroneous, they could not hâve been prej- 
udicial to the plaintiffs, since the défendant established a complète 
défense on the ground already considered, and the judgment below 
was right, whatever the rulings or the resuit of the trial of the 
other issues may hâve been. The judgment below is accordingly 
affirmed. 
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VA0CARO et al. v. SBCURITY BANK OF MBMPHIS et aL 

(Circuit Court of Appeals, Slxth Circuit July 18, 1900.) 

No. 795. 

L Bankkuptct— AcT of Bankeuptcï— Gbnbhai. Assignment. 

The appointment of a reeelter by a court of equity for a partnershlp 
àfter Its dissolution by the death of a partner, on the application of tbe 
administrator of the deceased partner, although not opposed by the sur- 
viving partners, is not "a gênerai assignment for the benefit of credltors" 
on thelr part, within the meaning of Bankr. Act 1898, § 3, subd. 4, whlch 
makes such assignment an act of bankruptcy. To come within that provi- 
sion, the action must be voluntary and must constitute a gênerai assign- 
ment at common law. 

2. SaMB— PaHTNERSHIP— APPOINTMBNT OF ReCEIVER. 

The failure of the survlving partners of a dissolved partnershlp to 
contest the appointment of a receiver for such partnershlp is not permitting 
thelr property to be concealed or removed with intent to hlnder, delay, or 
defraud thelr credltors, whlch constitutes an act of bankruptcy, under 
Bankr. Act 1898, { 8a, subd. 1. 
8. BAME-r'PNLAWFrrii Pbbference— Insolvenct of Paktnership. 

A partnershlp la not insolvent, within the meaning of Bankr. Act 1898, 
so long as the partnershlp property, together with the property of the 
Indivldual partners; whlch is liable for the partnershlp debts, is sufflclent to 
pay its Indebtedness; and this is true although the only partner whose indl- 
vldual estate is sufflclent to render the partnershlp suivent is dead. Hence, 
in such case, where the estate of the deceased partner Is sufflclent, after 
paying hls individual debts, to pay the debts of the flrm, the transfer of 
partnershlp property by the survlving partners in payment of a partnershlp 
debt Is not an unlawful préférence whlch constitutes an act of bank- 
ruptcy. 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee. 

The flrm of A- Vacoaro & Co. was composed of three brothers,— A. Vaecaro, 
B. Vaecaro, and A. B. Vaecaro. A. Vaecaro died August 7, 1899, and the 
Memphis Trust ' Company qualifled as hls administrator. The survlving part- 
ners, B. and A. B; Vaecaro,, eontinued in possession of the partnershlp stock 
and assetsi aud were eûgaged in - closliig up the business, until August 24, 
1899, when, under a proceedlng Instltuted by the administrator of the deceased 
partner in the; chancery conrt of Shelby county, Tenu., a receiver was appointed 
for the purpose of liquidating the partnershlp affalrs, who Immediately took 
possession of the flrm assets. In this condition of afCalrs certain créditons of 
the flrm hbldlhjg provable debts aggregatlng about $10,000 flled a pétition in 
bankruptcy agalnst said B. and A. B. Vaecaro as Survlving partners of the 
sald partnershlp 0^ A. Vaecaro & Co., praying that they bé declared bankrupts. 
The pétition, as ainended by leave of the court, set out a number of alleged 
aots of bankruptcy, only three of whlch were relied upon at the final hearing. 
Thèse acts, as 'àvérred, were as follows: (1) That sald A. Vaecaro & Co. were 
insolvent, and that within four months preceding the date of the filing of thelr 
pétition the "sald A. Vaecaro & Co., composed of the members Individually 
as aforesald, commltted an act of bankruptcy, In that they dld heretofore, to 
wlt, on the 24th da'y ôf August, 1899, maké a gênerai assignment for the benefit 
of their credltors, In this, to wlt: That on said 24th day of August, 1899, 
they did procure, with intent to hlnder and delay thelr credltors, ail of their 
partnershlp property located at 278 Front Street to be transferred to O. B. Polk, 
as receiver, a copy of whlch transfer is herewlth flled, marked 'Exhlbit No. 1.' 
That sald transfer was made with intent to hlnder and delay the collection by 
their credltors of their debts, and consisted in this: that the Memphis Trust 
Co., as administrator of A. Vaecaro, a member of said partnershlp, lately de- 
ceased, exhibited its blU in the chancery court of Shelby county, Tennessee, 
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August 24, 1899, agalnst B. Vaccaro and A. B. Vaccaro, wherein it arerrcd 
substantlally tbat A. Vaccaro, B. Vaccaro, and A. B. Vaccaro, ail ot whom 
were brothers, had been engaged as partners in the wholesale liquor business 
in the city of Memphis vmder the flrm name and style of A. Vaccaro & Co., 
and that said flrm had been dissolved by the death of A. Vaccaro. That upon 
investigation into the condition of the aflairs of said flrm, it developed that 
it was very heavily Indebted, and that it had not assets sufflcient to pay off its 
indebtedness. That it owéd, in round numbers, between ?123,000 and $124,000. 
That its nominal assets were about the same amount, but that really the value 
of thèse assets was very much less than their face value, so that same will 
not yield enough to pay the debts of said flrm. That there will be a deficiency 
of between f orty and flf ty thousand dollars. That B. Vaccaro and A. B. Vaccaro 
had comparatively small assets, and that the surplus of their individual estâtes, 
after paying their private debts, would not be sufficient to pay their share of 
the losses and indebtedness of the firm of A. Vaccaro & Co., so that it was more 
than probable that such losses would fall unequally upon the estate of A. Vac- 
caro, That the indebtedness of A. Vaccaro & Co. was daily maturing, and the 
surviving partners who were in charge of the business hâve not money with 
which to pay said debts. That said B. Vaccaro and A. B. Vaccaro, the sur- 
viving members of said partnershlp firm, were unable to raise any funds with 
which to pay them. That they are eonsequently unable to wind up said part- 
nershlp, or make arrangements with their creditors as to their debts. That, 
under the circumstances, it was the duty of complainant in said blll to brlng 
thèse matters before the chancery court, and apply for the appointment of a 
receiver to take charge of the assets and propertles of said firm of A. Vaccaro 
& Co., and to collect them and administer them for the beneflt of the creditors 
of said flrm under the decrees and orders of the chancery court. Such bill 
prayed for the appointment of a receiver to take charge of ail the partnershlp 
assets and propertles, and administer the same for the beneflt of the creditors 
of said flrm. That said receiver be given orders and directions by said court, 
and that the creditors of said firm be required to file their elaims in said cause 
for adjustment and settlement. Petltloners aver that, upon the flling of said 
bill, application was made to J. S. Galloway, Judge of the probate court of 
Shelby county, Tennessee, on said 24th day of August, 1899, for the appoint- 
ment of such receiver, and that the said J. S. Galloway, the défendants appear- 
ing, waiving notice, and consenting to such appointment, did thereupon appoint 
O. B. Poik receiver as aforesaid. So thèse petltloners aver and charge that 
said appointment, effecting a transfer of the assets of A. Vaccaro & Co., was 
made to hinder and delay the creditors of said firm, and is, in légal efifect, a 
gênerai assignment, and an act of bankruptcy." (2) "That said flrm of B. 
and A. B. Vaccaro, surviving partners, while insolvent, permitted its property, 
viz. its stock of goods and merchandlse, to be removed and concealed with in- 
tent to hinder, delay, and defraud its creditors, in this: that on the 24 th day 
of August, 1899, said firm did permit its stock of merchandlse to be trans- 
ferred and removed to O. B. Polk, receiver, hereinbefore set out." (3) "That 
said flrm of A. Vaccaro & Co., by B. Vaccaro and A. B. Vaccaro, surviving 
partners, while insolvent, within four months next preceding the flling of the 
pétition herein, did, on August 23, 1899, with Intent to prefer one A. J. Vaccaro 
over other creditors of said firm, transfer to said A. J. Vaccaro, who was then 
a créditer of said flrm to the amount of $400, evidenced by a promissory note, 
not then due, a large amount of whisky and other liquors, to the value of $400." 
The said B. and A. B. Vaccaro answered, and denled that they had made any 
gênerai assignment within the meaning of the bankrupt act; admitted that 
theyhad not contested the bill flled by the administrator of A. Vaccaro; ad- 
mitted that the flrm assets of A. Vaccaro & Co. were insufHcient to pay the 
flrm debts, but inslsted that the individual assets of the members of the firm, 
including A. Vaccaro, deceased, were abundantly sufflcient, after paying indi- 
vidual debts, to pay ail the firm debts not pald by flrm assets. They denled 
that they had procured the said equity bill to be flled, or that they had procured 
the appointment of a receiver. They inslsted that the proceeding was in 
invitum as to them, and had been started and condueted in the gênerai interest 
of the estate of A. Vaccaro, and that they had not contested the matter be- 
cause they saw no object to be gained by such contest They denled that they 



438 103 FEDERAL JREPORTER. 

had përmîtted tbe flrip propprty to be "rémoTeà or concealed" "witli intent to 
Wnder, flelay, or defrând crédltorS," wlthln thç meanlng of the law, and denled 
the Insblvency ofthé'flrm of A. Vaccaro & 06;' ïhey denled that they had 
transferred goods to A. J. Vaccaro with îïitëm to iirefer hlm over the othét 
ctedltors, and agalii denïéd that A. Vaoiàro & Co. were Insolvent within the 
bjeanihg of the bankrupt act. Much eyldence was taken upon the issue thtis 
fotméd,, Upbn a ^al heaflhg the bankrttpt court adjiïdged the said B. ànd 
A. B. %ccaro to be bankrupts "Indlvlduailly and as partners." From this ad- 
judication both B. and A. B. Vaccaro hâve perf ected this appeal 

Josiah Patterson, for appellants. 
Thomas M. Scraggs, for appellees. 

Beîare LURTON, DAY, and SEVERENS, Circuit Judges. 

IJJB^N, Ciréuit Jodge, having made tlxe foregoing statément of 
the ciase, dèlivered tlie opiniofl of the court. 

1. îiie great bulk of the évidence found in the transcript of the 
record relates to the question of the éolvency or insolvency of the firm 
of A. Vaccaro & Ço. at the date of the commission of the alleged acts 
of ijfm^iruptcy. The fact of solvençy or insolvency is of no moment 
in respect to the alleged '^gênerai assignment" made August 24, 1899. 
If thé appointment of a receiver uûdèr the bill of the Memphis Se- 
curity Omipany, admini^trator of A. Vaccaro, was, as chargéd, "a 
gênerai assigimiént," wijthin the meaning of subdivision 4 of section 
3 of the bankrupt act of 1898, it was an act of bankruptcy, whether 
the finn was solvent or insolvent West CO. v. Lea, 174 tl. S. 590, 
19 Sup. et. 836, 43 L. Ed. 1098. Was the fact that a receiver was 
appoipted in an uncontested suit the making of a gênerai assign- 
ment? The situation was this: A. Vaccaro had died, leaving an 
estate worth at a fair valuation about $115,000. He owed practically 
no individual debts. The firm assets, at a fair valuation, amounted 
to f 55,O0O, though nominally nearly double that sum. The individual 
estâtes of B. and A. B. Vaccaro, after pàying individual debts, are 
valued at $30,000. The firm indebtednees on August 24, 1899, was, 
in round figures, $124,000. Of thia firm indebtedne«s $53,000 was 
secured by a mortgage upon réalty owned by A. Vaccaro and by 
pledge of Personal securitieB owned by him individually. It was 
clear from thèse facts that the firm assets were whoUy insuflBcient 
to pay firm debts, and that, after applying such assets, about $69,000 
of firm debts wonld remajn unpaid. It was also clear from the facts 
stated thàt the estate of A. Vaccaïo would hâve to bear a much 
greater part of the burden of the firm debts than its proportion. 
When the administrator of A. Vaccaro ascertained this situation, it 
determined in the interest of the estate, and for the purpose of ad- 
justing the equities between the, partners, to apply for the appoint- 
ment of a receiver and the liquidation of the partnership affaira un- 
der the orders of the chancery court. A bill waa accordingly prepared, 
which stbstantially stated the facts as above. The theory upon 
which thè interposition of a court of equity was sought was that the 
surviving partners had neither the means nor crédit to provide for 
the payment of maturing debts, and that the estate of the deceased 
partner ijould not, at so eatly a stage of administration, be applied in 
the paynaent of debts of the !àrm; that creditors of the firm were. 
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therefore, likely to resort to coercive suits, which would sacrifice 
the firni assets as well as tlie property of the estate pledged for firm 
debts. It was also plain tliat the protection of the estate would re- 
quire an adjustment of equities between the partners, and that as 
large a sum as possible sbould be realized from the individual es- 
tâtes of the surviving partners, and applied to the relief of the estate 
of the deceased partner. The évidence shows that the adminietrator 
and its counsel went over the whole situation with the surviving part- 
ners, and advised them of a firm purpose to file the bill and obtain a 
receiver. It is also satisfactorily shown that the surviving partners 
neither advised, counseled, nor procured the proceeding, and that 
ail they did was to act upon the facts as they existed, and to décline 
to make opposition, being advised by counsel that a liquidation 
through a court of equity was the best course for the estate and the 
best for firm creditors, and that in ail events their individual estâtes 
would be absorbed in the adjustment of equities between the partners 
after the jKiyment of their individual debts. There is no évidence 
of collusion, fraud, or any other evil thing or purpose, and the busi- 
ness wisdom of the course proposed is most manifest. Kesistance 
would hâve been in vain, for the interests of ail were such as to call 
for the exercise of the powers of a court of equity under the circum- 
stances as stated in the bill and as they actually were. The firm 
assets were utterly insufflcient to pay firm debts. Before individual 
property could be resorted to by firm creditors, individual debts must 
be provided for. The unequal value of the individual estâtes, the 
fact that property of the deceased partner to the extent of |53,000 
was already pledged for firm debts, involved the neceesity for an ad- 
justment of matters between the estate of the deceased partner and 
the surviving partners. In no other way could the firm assets be 
protected from seizure by, exécution and the sacrifice of value sure to 
follow. . 

But if the facts be regarded as substantially proving that the Vac- 
caros coneented to the proceeding by agreeing to make no opposi- 
tion, so that the proceeding could not be regarded as purely one in 
invitum, we are still of opinion that the appointment of a receiver 
under such a suit, and for the bona flde purpose of liquidating the 
affairs of a partnership dissolved by death, was not the making of a 
gênerai afïsignment within the meaning of the bankrupt act. A gên- 
erai assignment is the voluntary act of a debtor, whereby he trans- 
fers his property to a trustée for the benefit of creditors. Its nature 
and characteristics were well understood. It is not enough to say 
that, if the same conséquences ensue from the appointment of a re- 
ceiver, the one act is the équivalent of the other in law. Under sec- 
tion 3 of the bankrupt act very serions conséquences attach to the 
making of a "gênerai assignment." The debtor may be ever so eol- 
vent, and the act highly advantageous to his creditors, still it is tech- 
nically an act of bankruptcy, and some creditors are quite likely to 
imagine that some advantage will accrue by an adjudication in bank- 
ruptcy. We are not disposed to construe the provisions of subdi- 
vision 4 of section 3 as including anything as a gênerai assignment 
unless it is clearly one of those assignments known to the common 
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law as « gênerai 'assignaient. Tàé mère fact that the conséquences 
wMehiàttaEh. to the appointaient of tt receiver for thé purpoae of wiaâ 
ing ûp a paFtnership or a corporation are Similar to thoiaé which re- 
suit to' créditons from a gênerai aftsignment is not enough. lî the 
proctirement of tle appôintnïent of a receiver to wind up the affairs 
of an insolyent partnersîiip bfe an a<it of bankruptcy at ail, it must 
corne under some other of tàe sutodifisions of section 3. What we 
hère décidé isthat it is not a "gênerai assignment" under that sec- 
tion. Thé conclusion we reach ;ië fully suport^ni by the cases of In 
re Empire Metallic Bedstead Oo. (D. 0.) 95 Fed. 957, affirmed by the 
court of appeals for the Sëcoild circuit in 39 C. C. A. 372, 98 Fed. 
981, and the case of In ré Baker-Ricketson Co. (D. C.) 97 Fed. 489. 
It is true £hat the cases eited involVed corporations, and that in the 
case of the Empire Metallic Bedstead Cîompany the receiver was ap- 
pointed under a statute 6f New York providing for the dissolution 
and windîlig up of insôlvènt state corporations. So far as appears, 
however, the fact that the receivCT Wââ âppointed under a state law 
was not regarded as of any moment, and was not the ground of the 
décision. In the case of the Baker-Bicketson Company no state law 
is referred to, and the facts are, in respect to the passive conduct of 
the corporation, substantiàlly Identical with those presented by this 
record. ' 

2. It is niext charged that the said surviving partners, "while insol- 
vent, permitted its property, viz. its stock of goods and merchandise, 
to be removed ^nd concèaled vt^ith intent to hinder, delay, and de- 
fraùd its crëditors, in this: that on the 24th of August, 1899, said 
firm did pétinit its stock of merchandise to be transferred and re- 
moved to 0. B. Polk, receiver." So far as this is intended to predi- 
cate ail act of bankruptcy tipon any côhveyance, transfer, or removal 
made by the deed of the Vâbcai'os, it is hot madé out. They made no 
conveyance or transfer to the receiver. The first subdivision of sec- 
tion 3 discriminâtes betweèn a convéykûce or transfer made by the 
debtor and a conceahnent Ot removàl "jpermitted" by him. A like 
discrimination between an &ét done and an act "sùffered or permit- 
ted" is shown by subdivision 3 of isection 3. If the debtor, while in- 
solvent, "sùffer or permit" a treditbr to obtain a préférence through 
légal proceedings, or if he <'^rmit" liife property to be "concèaled or 
removéd" with'intent to hinder, delay, or defraudhis créditer, he hàs 
committed an aét of bankruptcy. But it is not dbclared to be an act 
of bankruptcy if he "permit" or "suffer" a receiver to be appointed 
for the gênerai bèneflt bf the crëditors of a dissolved and insolvent 
partnership, âhd this is thé most that can be saîd to be shown by 
the évidence ih this case. Under the act of 1867 it was held to be an 
act of bailkruptcy to permit the création bf a receivership. In re 
Baker-Ricketson Co. (D. 0.) 97 Fed.' 489, 491, and cases cited. But, 
m Judge LoWell observés in the casé last citëd, this ruling was 
based upon Bectibn 39 ôf Hiàt act,/\vhich made it an act of bank- 
ruptcy to "^roctiift or suffelP his proper^ to be takén bh légal process 
with intent tôdefeat or delay thé opération of this act." TJnder 
that provision it was held that the àpppintment of a receiver was 
légal procésa' But this provision Js not found in the act of 1898, 
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and the language of section 3, subd. 1, is by no means the équivalent 
of that section. A like question arose in Ee Baker-Ricketson Co., 
cited above, and upon full considération Judge Lowell held that 
th.e "failure to resist a bill for a receivership is not a conveyance or 
transfer of property by the debtor." Neither bas the clause touching 
a concealment or removal by permission any clear bearing upon the 
matter of the appointaient of a receiver. It would be an abuse of 
language and a confusion of ideas to hold that the passive conduct 
of the Vaccaros in respect to the bill seeking a receiver was a con- 
cealment or removal v^ith intent to hinder, defraud, or delay cred- 
itors. 

3. The next and last alleged act of bankruptcy is predicated upon 
the payment of a debt of 1400, before maturlty, to one A. J. Vac- 
caro, in goods sold and delivered as a payment on August 23, 1900, 
by the surviving partners. The first requisite necessary to consti- 
tute this transaction an unlavi^ful préférence is that it shall be shown 
that the debtor firm which made the payment was insolvent within 
the meaning of the bankrupt act of 1898. The act itself deânes in- 
solvency to be that condition of a debtor where "the aggregate of his 
property, exclusive of any property which he may hâve conveyed, 
transferred, concealed, or removed, or permitted to be concealed or 
removed, with intent to defraud, hinder, or delay his creditors, shall 
not, at a fair valuation, be sufficient in amount to pay his debts." 
The debt preferred was a debt of the flrm of A. Vaccaro & Co. The 
property transferred in settlement was a part of the partnership as- 
sets, and the transfer was made by the surviving partners rightfuUy 
in possession thereof, and lawfuUy entitled to close up the partner- 
ship affairs. If, therefore, the partnership which owed and paid the 
debt to A. J. Vaccaro was not insolvent at the time of the payment, 
it was not an unlawful préférence, the élément of insolvency being 
essential to constitute the transaction an unlawful one. If we are 
to take into considération only the joint assets of A. Vaccaro & Ck)., 
the flrm was insolvent. If we can only add to the partnership assets 
the individual property of B. and A. B. Vaccaro, the surviving part- 
ners, after providing for the payment of their individual debts and 
exemptions, there was a condition of insolvency. But if we add tq 
the partnership assets the individual property of ail the members of 
the firm, including the deceased partner, after deducting individual 
debts, and exemptions, and the dower of the widow of the deceased 
partner, the flrm was not insolvent. Each member of the flrm was 
liable in solide for the flrm debts. It is true that in equity the Ivi- 
dividual debts of a partner are entitled to be first paid out of indi- 
vidual property, and firm debts out of partnership property; but in 
each case the surplus after providing for the preferred debt is ap- 
plicable to the payment of debts of the other class. This, too, is the 
order of payment prescribed by section 5 of the bankrupt act of 
1898. The creditors of the flrm of A. Vaccaro & Oo. could, therefore, 
appropriate to the payment of their debts the entire joint assets and 
the surplus of the individual estâtes of each member of the firm 
after deducting exemptions, dower, etc. There is much in the prés- 
ent act which tends strongly to sustain the contention that a part- 
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nèrôtiiî* Ib lo be regarded as a persorift or légal entity eapable' of com- 
mi'Éëilg'tiÉl Éi<it of bankrujptÈy ia its OhiaSfacter as a firm, and of being 
det!laréa'']ianlifupt as sttdi, although 'no ground migM exist for an 
adjudicatidii against one or more Of its members. Thus the word 
"pèrsO^Q/' as Bged in the àet, indudes a' partnership. So a "partner- 
sMp" ïnàf be àdjudged a bankrupt during its active life or after dis- 
solution, aûd béfore its business is sëttled. Again, the act déclares 
that the cbùrt, having jurisdiction of one of the partners, may hâve 
jurisdiction Of ail, "ànd of the administration of partnership and in- 
dividnal pi^Operty." In Ee Meyer, 3Ô G. G. A. 368, 98 Fed. 976, the 
court of appeals for the second circuit sustained an adjudication of 
bankruptcj' àgainst a Afin afi such Wh«fe one of the ifleinbers of the 
firm was desi^) and where' bnly one of twosurviving partners was 
adjudgëd ai bankrupt, and furthèr held that the adjudication drew to 
it the administration of both the partnership assets and individual 
estâtes Of lihémèmbers. There is muCh analogy between the provi- 
sions of seetiOû 5 of theafet of 1898 and the Massachusetts insolvency 
law of 1838, as ihterpreted by the Massachusetts décisions. Phillips 
V. Parker, 2 CuSh. 175; Thompson v. Thôtapson, 4 Cush. 127; Dearborn 
V. Keith, 5 Cush. 224; Hanson v. Paigô; 8 Gray, 239. 

The question as to whëther a partnership is to be regarded as 
such an entîty or personà aS to justifj* an adjudication of bankruptcy 
against it as such, and irj?ëspective of ahy adjudication of bankruptcy 
against its individual membei*s, is ohé nbt free from difflcultieë, many 
of which are suggested by the léarned opinion of Judge Hammond in 
this case. This question heed not now be decided, for we are of 
opinion thât thére can be no adjudîéation of the bankruptcy of the' 
firm of A; Vaccaro & Go., or of B. Vaccaro and A. B. Vaccaro as 
partners, unlèss it is shoveû thàt thè partnership and the individuals 
which composed the firm à*e ihsolvent. Apart from any conséquen- 
ces arising ont of the deâth Of A. Vacéàro, it canûot be doubted but 
that the insolvency of the firm and of every member would hâve to 
be averred and shown beforè the firm could be adjudicated bankrupt. 
This was the settled rùling under thè Massachusetts insolvency law 
of 1838, upoJn which much of the bankrupt act of 1898 seems to hâve 
been nlodeled. Hanson v. Paige, 3 Gray, 239. The reason for the 
requirement is that every mehlber of a jpàrtnership is liable in solide 
for ail of the firin debts, regardless of àny agreement between the 
partners. The fact that the individual debts of the members of the 
firm are to be first paid out of individual assets does not affect the 
question of ihdividual liability. There is a sensé in which a firm 
may be said to' be insolvent where the joint property is insufiicient 
to pay the joint debts. But if, in fact, there is a partner whose indi- 
vidual estateis ample tO pay the firm debts, as well as his own, the 
firm is not insolvent under a law which deflnes insolvency as a con- 
dition where thè prpperty of the debtor at a fair valuation is insufii- 
cient to pay his dèbts. This was the rule ujwn which Judge Brown 
of the Southern district of New York proceeded in Ee Blair (0. G.) 
99 Fed. 76, whén he dismissed the pétition of creditors of a partner- 
ship for an adjudication Of bankruptcy against the firm upon an 
allégation that the firm was ihsolvent, but which did not aver that 
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the individual partners were insolvent. Upon this subject the 
learned judge said: 

"The pétition must, however, further show whether any of tbe individual 
partners are solvent. As it stands, it is ambiguous in this regard. It avers 
that the 'partnership is insolvent'; but other statements seem to intimate 
that by that averment it is intended only to state that the joint assets are not 
sufflcient to pay the joint obligations. No doubt a iirm is sometimes said tp 
be insolvent when only a defîciency of Joint assets is meant. But, as each 
partner is liable in solido for the debts of the company, so that they are debts 
of each individual member as much and as truly as they are debts of the firm, 
a partnership cannot, wlth strictness, be said to be insolvent while any one 
of the partners Is able to pay ail the flrm's liabilities. Lowell, Banlir. 359; 
Hanson v. Paige, 3 Gray, 239, 242; In re Bennet, 2 Lotv. 400, 3 Fed. Cas. 
209. By the express provision of section 5, moreover, the flrm assets cannot 
be adminlstered in bankruptcy if one of the partners is not adjudged banlirupt, 
unless by his consent. Banlj v. Meyer (D. C.) 92 Fed. 896; In re Meyer, 39 
O. C. A. 368, 98 Fed. 976. It is therefore required by rule 1 of this court that 
the pétition shall state whether any partner not joining in the pétition is sol- 
vent or insolvent. Form 2, moreover, prescribed by the suprême court (18 
Sup. et. xviii.), requlres for an adjudication of 'the firm' as banlirupts a state- 
ment in the pétition that 'the partners owe debts which they are unable to pay 
In full.' This necessarily includes the individual responsibility of each, as well 
as their joint responsibility; and that form evidently contemplâtes that an ad- 
judication of the firm imports an adjudication of ail its members as well." 

Does the fact that the firm has been dissolved by the death of A. 
Vaccaro change the necessity for such an averment and proof? It 
is said that the bankrupt court cannot administer the individual es- 
tate of the deceased partner. But quite as much, and more, might 
be said in respect to the individual estate of a partner not adjudged 
a bankrupt, for in such a case the solvent partner would not only 
administer his own estate, but be entitled, under section 5, to settle 
up the estate of the partnership, accounting in the end for the inter- 
est of the bankrupt partner. We are unable to see that the death of 
one of the partners should in any wise affect the question of the in- 
solvency of the partnership. If the estate of the deceased is solvent, 
— that is, able to pay its own debts and the debts of the partner- 
ship, — the partnership cannot be said to be insolvent. In consider- 
ing this question we are to bear in mind that the term "insolvency" 
as used in the act of 1898 and as used in the act of 1867 has not 
the same meaning. Under the act of 1867 it did not mean an abso- 
lute inability to pay one's debts by the application of one'a property 
upon a settlement of ail one's affairs, but an inability to pay debts 
in ordinary course of business. Insolvency is not dépendent upon 
whether the property liable to the creditors is in the hands of a liv- 
ing surviving partner or in the hands of the administrator of a 
dead one. The suprême test is whether the aggregate of the debtor's 
property at a fair valuation is suflficient to pay the debtor's debts. 
The debtor hère was the partnership as such and the partners indi- 
vidually. If collectively there was property subject to partnership 
debts, the partnership was not insolvent. Whether a part of that 
property was in the hands of an administrator is a matter of no 
moment. It is no answer to say that the administrator should hâve 
corne forward, and paid the firm debts, and looked to firm assets and 
the individual estâtes of the surviving partners for reimbursement. 
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That mijght be à sufflcient answer ùnder the act of 1867, or under 
tlie Massachusetts insolvency law, where the failure to pay defets in 
due course pf business was an act pf ibankruptcy. In Thompson t. 
Thompson, 4 Cush. 127, the observations as to the duty of the sol- 
vent partner to pay the flrm debts were based upon the définition of 
insolvency under the Massachusetts àCt Pf 1838. The decided and 
clear wéiéht of the évidence is that the àggregaté of the property of 
the firm and of the individual estâtes of A. Vaccaro, B. Vaccaro, and 
A. B. Vaccaro, who composed the partnership, after deducting ex- 
emptiWis, dower of the widow of A. Vi^ccaro, aiid making provisions 
for thé individual debts of each, was, kît "a fair valuation, suffi oient 
in amoant to pay ail the debts of the partnership," A. Vaccaro & 
Co. were, therefore, not insolvent on August 23 or 24, 1900, within 
the définition of the bankrùpt act, and the transfer of flrm property 
to A. J. Vaccaro was not with intent to prefer him over other cred- 
itors, and was not an act of bankruptcy^ It follows that the adjudi- 
cation of bankruptcy must be reversed, and the pétition dismissed, 
with costs. 



In re ADL.EE. 
(District Court, W. D. Tennessee. June 29, 1900.) 

BATfKRDP'lPOÏ'— REFHSAL TO CONFIRM COMPOSITION^APPEAL. 

Utiaer Bankr. Act 1898, § 25, allowlng appeals In bankruptcy proceedlngs 
from the courts of bankruptcy to the circuit court of appeals, "from a 
Judgment granting or dénylng a dîsçha.'ge," no appeal lies from n refusai 
of the court of bankruptcy to confirm a coinposltion ofEered by a bankrùpt 
to hls creditors, since no certiflcate or decree of discharge Is either granted 
or denled In proceedlngs for the confirmation of a composition, and such 
appeal is contrary to the gênerai scheme of the act. 

B. M. Jackson, for bankrùpt. 

Thomas M. Scruggs, fpr opposing creditors. 

HAMMOND, J. The bankrùpt having offered a composition to 
his creditors, his application for a confirmation was refused by the 
court upon the spécifications of a creditor in opposition thereto. 
Thereupon he prayed an appeal. 

Composition, as a feature of à, system of bankruptcy, was unknown 
to our American législation until the adt of 1874, c. 890, § 17 (18 Stat. 
182). Historically, it will be found to hâve been doubted whether 
such a feature was within the constitutional grant of power to estab- 
lish a uniform System bf bankruptcy; the subject being so distinc- 
tively apart from that of bankruptcy, as generally under stood at the 
time of our constitution; Sèe In re Eeiman, 11 N. B. K. 21, Ped. Cas. 
No. 11,673; Id., 13 N. B. E. 128, Fed. Cas. Ho. 11,675; Loveland, 
Bankr. 549, § 242. So fàr as I am advised, there has been no authori- 
tative judicial détermination of that constitutional question; but the 
very absence of a provision for composition, and the reluctance of 
congress to put it into our System, show how eeparated the provisions 
for it are from the gênerai scheme of the bankruptcy statute, and how 
necessary it is, iii constriiing the act of congress, to keep the inde- 
pendence of the two in mind. They hâve no relation to each other. 
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The constitutional grant, ex necessitate, must be the foundation of 
either; and the bankniptcy structures of the act must be, by like 
necessity, a coexistent framework, within which or superposed on 
which the composition structure must rest; but this for reasons of 
constitutional integrity, and for no other reason whatever. This de- 
pendence is purely structural, and otherwise composition with crédit- 
era, authorized by a bankruptcy statute, or imposed forcibly by it 
upon unwilling creditors, is as independent of a System of bankruptcy 
as composition at common law would be. Indeed, congress takes ad- 
vantage of the bankruptcy statute to permit, encourage, or compel a 
common-law composition. The word "discharge" has no technical, 
common, or appropriate meaning in the law of common or voluntary 
composition; nor would it hâve in an ordinary statute, by a législa- 
ture with plenary power to pass it, authorizing creditors to get to- 
gether and adopt a composition on such terms as the statute might 
prescribe, voluntary or compulsory. The word "release" would ex- 
actly describe the transaction, technically and in common parlance. 
Or, less technically, but with equal common significance of meaning 
and acceptance of understanding, the word "satisfy" or "acquit" 
would define that which was done. And it may be conceded that the 
word "discharge" would somewhat synonymously express the trans- 
action. Yet, when that word is used in a statute authorizing a debt- 
or to "compound" his debts by an agreement, voluntary or enforced, 
with his creditors, which statute at the same time establishes "a Sys- 
tem of bankruptcy," it borrows, not unnaturally, a reflected light by 
association with a technical term of similar import and identical 
form familiar to ail bankruptcy statutes; one having a definite and 
distinctive meaning in the law of bankruptcy, however, which it has 
and can hâve nowhere else; quite as distinctive, indeed, as the most 
limited term used in the law of real property; one peculiarly technical 
in its meaning when used in bankruptcy statutes; and one likely to 
confuse the thought when used elsewhere in relation to analogous 
effects, but altogether dissimilar conditions of légal right, as well as 
législative phraseology. This borrowed light of association must 
be discarded for a proper understanding of the use of the word "dis- 
charge" in the "composition" sections of the bankruptcy statute of 
1898. The bankrupt is effectually discharged from ail his debts by 
either process, undeniably, — by agreement with his creditors, volun- 
tary or partly voluntary and partly compulsory, called a "composi- 
tion," or, without any agreement, by the compulsory grant of a dis- 
charge in bankruptcy. But, except in this ultimate effect, there is 
not one élément even of similarity in the two processes, — neither in 
the form nor in the substance. The dictionaries deflne "composition" 
as a compact or agreement, the settlement or adjustment of a matter 
of controversy; and they quote from Shakespeare, pertinently to our 
présent inquiry: 

"Thus we are agreed; 

I erave our composition may be written 

And sealed between us." 

It is this compact or agreement which the debtor must plead, if 
sued, as a release of his debt. This is manifest, because he has noth- 
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ij(ig elpe to plead. If tlie composition beconfirmed, the statute com- 
mands that the bankruptcy proceedings shall be digmissed; if not con- 
finnedj tps estate shall be administeçed in bankruptcy. Bankr. Act 
1898, § i2e. This ehows that the composition is separate from the 
bankruptcy by the act itself, except as a mère foundation for it. 
There is nodecree of discharge or other direction by the court in that 
behaM,-^none whatever. Form No. 62, prescribed by the suprême 
court (18 Sup. et. xlvii.), is only that: "ït is therefore hereby ordered 
that the said composition be and is hereby conflrmed." Form No. 
63 (18 Sup. et. xlviii.) only directs the distribution of the confirmation 
f und. Not one "word in either as to a discharge of the debtor. Nor 
in form No. 61 (18 Sup. Ct. xlvii.), which is the application for con- 
firmation of composition, nor in form No. 60 (18 Sup. Ct. xlvi.), which 
is the bankrupt's pétition for a meeting of creditors to consider the 
acceptance of the proposed composition, It is strange, if the idea 
is Sound that thèse proceedings are équivalent to a discharge, or are 
to be considered as the granting or denying a discharge, that the su- 
prême court did not insert apt words in the order giving effect to it 
as a discharge, and in ail thèse forms adapt them to that end. Now, 
if any creditor forced by the composition to accept less than his claim 
should reply to the plea of payment and satisfaction that he had been 
forced by the act of congress to take the less sum; that it was not 
within the power of congress to so compel him ; that the bankruptcy 
statute, in respect of its provisions for composition, was not within 
the grant in that behalf, being as to such composition clauses only an 
artiflcial hook on which to hang the exercise of a power entirely out- 
side of any System of bankruptcy, as such, — he would raise the consti- 
tutional question already suggested, which caused congress to hesi- 
tate about inserting such features in a bankruptcy statute. The dis- 
tinction insisted on hère is therefore not unimportant, and the statute 
should be construed with regard to it. On the other hand, the bank- 
ruptcy proceedings carry with and within themselves the primary 
and technical idea of "a discharge," which is to be "granted" or "de- 
nied," as expressed in the provisions of the statute for appeals, which 
are to b^ as in equity cases, and which are carefuUy and with manifest 
purpose limited to three fundamental subjects in bankruptcy, — bank- 
ruptcy, as such, and not having the remotest référence to the outside 
and outlandish subject of composition by agreement or compact. Act 
1898, § 25a. It may be that this agreement is reached by a partly en- 
forced assent of récalcitrant creditors, but none the less it is a com- 
pact, and in law there is an implied assent thereto by ail of them. 

Thia discharge in bankruptcy is as old as the original conception of 
the System, or nearly so, because it did not obtain in the very earliest 
of the English statutes, although it has become in the American légis- 
lation quite the chiefest concern or motive for the statutes that hâve 
been passed. Hil. Bankr. p. 227, § 1, et seq. In the old books the 
bankrupt is called after his discharge "a certificated bankrupt"; re- 
ferring to that "certificate" signed by the commissioners and "al- 
lowed" by the lord chancelier, which alfforded him his protection from 
arrest, or which he might plead in bar, or which the lord chancellor 
might also refuse. Id. p. 228, § 2, et seq., and notes; Id. p. 244, § 
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16; Id. p. 245, §§ 18, 19. It waa hère in thèse old English etatutes, 
and the practice under them, that the discharge became technically 
understood everywhere to mean precisely that thing which is allowed 
or refused or granted or denied, namely, the certificate, or the decree 
of discharge itself, duly certifled, in the modem statutes and practice. 
It is the same in ail our American statutes and practice, only, with 
that habit of condensation which cornes of fréquent and familiar use, 
instead of saying he is a certificated bankrupt, or that he has been 
granted or denied his certificate of discharge, or that he pleads his 
certificate of discharge, we say that he is discharged in bankruptcy, 
that he pleads his discharge, that he has been granted a discharge, 
or that his discharge was denied or refused, as occasion may require. 
The force of this may be seen by comparing the statutes. But the 
thing that is meant by ail thèse modem expressions, whether we find 
them in the statutes or elsewhere, is that which was originally meant, 
namely, that decree and the certificate of it which, ipsissimis verbis, 
he pleads in his défense, and which he carries or keeps with Mm for 
euch uses, as évidence of his release, and which is in itself his dis- 
charge. There is nothing like this in the machinery of the composi- 
tion. There the release is purely a matter of contract, the discharge 
being nothing more or less than the légal effect of the contract or 
composition, which is not granted by the court, but only confirmed; 
neither is it denied, but only not approved or not confirmed. It de- 
rives no légal eflect from the action of the court; takes from the 
court's action no quality or élément of a grant from it or from the 
statute, but only the completion of its validity by the court's approval. 
Subsection "c" of section 14 is only declaratory of the légal effect at 
common law of the compact between the bankrupt and his creditors 
that he will give and they will take a stipulated sum in payment or 
satisfaction of their debts; each for himself agreeing to this, volun- 
tarily or involuntarily. Hère are the words : 

"The confirmation of a composition shall discharge the banlirupt from his 
debts, other than those agreed to be paid by the tenns of the composition and 
those not afCected by a discharge." Act 1898, § 14c. 

The provision is wholly superfluous. The légal effect of the con- 
tract and its confirmation by the court would hâve been the same if 
the subsection had been left ont altogether. Neither does the défini- 
tion of the Word "discharge," as given in section 1, subd. 12, aller this 
manifest construction of section 14c, if that définition be written there- 
in. It says: 

" 'Discharge' shall mean the release of a banljrupt from ail his debts which 
are provable in banlsruptcy, except such as are eicepted by this act." Act 
1898, § 1, subd. 12. 

The debts comprehended in a composition are not "provable in 
bankruptcy," literally speaking, because after the confirmation the 
bankruptcy proceedings are dismissed, but evidently this phrase is 
intended to include or describe ail the debts which might hâve been 
proven in regular proceedings, whether they hâve been so proven or 
not; and the scheme of composition undoubtedly comprehends a re- 
lease of ail that character of debts, whether they had taken part in the 
composition or not, for by section 12 of the act only those creditors 
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are requîred to "aoç^pt in writing" wh.ose daims "hâve been allowed," 
which means, of couceé, tkat they mast hâve been already proved in 
bankruptcy befpre tKè proceeding for conflnnation begins. Thèse 
must accept in writiing, and that writing binds them to the release; 
and, as to ail others, they are in law presumed to hâve assented to 
the release by dçfault, sp to speak,— T.|)y neglecting to prove and hâve 
their claims allowed., tphis gives full effect to fiie use of the word 
"discharge" in section l4c, by the application of the définition in sec- 
tion 1, subd. 12. Act 189$, § 12b; Id» § 14c; Id. § 1, subd. 12. Any 
expansion by thejise of this définition in interpreting the word "dis- 
charge" in section- 25, regulating appeals, would be incongruous and 
vidlate that limitation of ail the définitions themselvee which is con- 
tained in section la, which says: » 

"The ;words and phrases ^ed in this {ict and in the proeeedings pursuant 
hereto shall, unless Inconsistènt with the context, be construed as follows," 
etc. ÀetlSBSi § ia; Id, § â5a. 

It woûld be inconsisteat with the context to so interject the con- 
firmation of a conjpbsiîtion into section 25, regulating appeals, for 
the obvions reason that no certiflcate or decree of discharge is either 
granted or denied by ^he statute or by the court, in any form what- 
ever, during the proeeedings in pur^nançe thereof in the matter of 
confirming or refusing to confinn the composition, nor does the scheme 
contemplate any, as it sp plainiy does in the course pf proeeedings in 
bankruptcy. Read section 14a; alsp, section 14b; also, section 15; 
also, sections 16, 17; also, sections 64c, 64f; also, sections 21f, 21g. 
And the inconsistency pf context will abundantly appear from the bare 
statute when thèse sections are compared and contrasted, they being 
too long for quotation hère. 

But the construction put upon ail thèse sections by the suprême 
court in prescribing the gênerai orders in bankruptcy and the officiais 
forins promulgated is conclusive on this point, and brings out more 
boldly the incongru! ty which wouJd resuit, and the inconsistency of 
the context produced, by bringing a composition order within the pur- 
view of section 25 as to appeals. A mère reading of thèse orders and 
forms supports the construction of the act hereinbefore made. Read 
gênerai order No. 31 (18 Sup. Ct Is.), requiring a pétition for dis- 
charge; also, form No. 57 (18 Sup. Ct. xlv.), prescribing the form of 
that pétition; also, the notice on it to creditors; also, gênerai order 
No. 32 (18 Sup. Ct. ix.), directing thè opposing creditor to enter his 
appearance and file his spécification; also, form No. 58 (18 Sup. Ct. 
xlvi.), prescribing the forp of spécification in opposition to a dis- 
charge; also, form No. 59 (18 Sup. Ct. xlvi.), prescribing the form of 
the discharge; again, gênerai order No. 32, prescribing the same rule 
precisely for oppœing a composition and filing the spécification ; then 
form No. 60, for a pétition for a meeting of creditors to consider 
composition; then fomj No. 61, of an application for its confirmation; 
then form No. 62, of an order confirming it; then form No. 63, of the 
order of distribution of the composition fund. Not one word of any 
discharge by a decree of tlie court upon the composition either to be 
granted or to be denied; not one syllable indicating that the court is 
to déclare the légal effect of the compact of composition by decreeing 
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a discharge, or in anj way treating the proceeding as one for that 
purpose. This légal effect is lef t to the common-law effect, and to that 
which it is declared by the statute that the compact shall hâve. If 
the court had supposed that a discharge was to be granted or denied, 
some apt wo'ds would hâve been used in thèse forms of the decree, 
just as they were used in the immediately preceding forms for the or- 
der granting the ordinary discharge se plainly referred to in section 
35, régula ting appeals. The two are so distinct in every form of treat- 
ment that the notion of an appeal for the composition proceedings 
becomes plausible only in the borrowed light of association hereto- 
fore referred to in this opinion. That light produces the confusion 
on the subject. This demanded appeal is contrary to the gênerai 
scheme of the statute in the matter of regulating appeals, and that 
gênerai superintendence and revision of ail proceedings provided for 
by section 24 of the act. Particularly does this appear when we mark 
the distinction between the act of 1898 and that of 1867, as may be 
seen by perusing the notes of décisions instructively coUated in the 
ninth édition of Bump on Bankruptcy, coming down within a year of 
the repeal of the old act, and also the digest of ail the cases, found 
in the Digest of the Fédéral Cases, under that title. By the old act 
the circuit courts, which eat at the elbow, so to speak, of the courts of 
bankruptcy, had jurisdiction by appeal or writ of error in cases at law 
or in equity arising under the act, where the debt or damages was 
more than |500; that is to say, of suits by or against the assignée in 
cases of persons claiming an adverse interest or owing debts to the 
bankrupt, — the suits of which the circuit court, indeed, had concur- 
rent original jurisdiction, and precisely those suits of which the 
suprême court and the circuit courts of appeal now hâve jurisdiction 
by appeal or writ of error under section 24a of the act of 1898. Be- 
sides thèse, the circuit courts had jurisdiction by appeal of only the 
allowance or rejection of the claims of creditors during the bank- 
ruptcy proceedings. Kev. St. § 4980; Bump, Bankr. (9th Ed.) 353, 
354. This last was the only appeal allowed in any strictly bankruptcy 
proceeding; the others being only suits at law or in equity by or 
against outside parties, and between them and the assignée. This 
last and sole appeal from anything doue in the bankruptcy proceedings 
is by the act of 1898 continued as an appeal. Section 25a, cl. 3. 

But under the act of 1867, sitting at the elbow of the bankruptcy 
courts, as before said, the circuit courts had the most absolute, com- 
prehensive, and plenary supervision of everything done in the bank- 
ruptcy court, by a "gênerai superintendence," exercised by pétition 
of review and re vision. Eev. St. § 4986; Bump, Bankr. 361. This 
included everything, whether error of law or fact, and under it the 
circuit courts were courts of bankruptcy as much as the districts 
courts. Id. When the amendment of 1874 interjected the reluctant 
jurisdiction of composition, tacked on to bankruptcy proceedings, it was 
ruled that composition proceedings could be reviewed, of course in 
law or fact, by the circuit court, under this gênerai power of superin- 
tendence. In re South Boston Iron Co., 4 Clifl. 343, Fed. Cas. No. 
13,183; Bump, Bankr. 675, and notes. So might any other case or 
question arising in the district court sitting as a court of bankruptcy, 
103 F.-29 
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whether of law or faet. But the act df 1898 changes this veiy ma- 
terially, and for thenianifest purpose of limiting the jurisdiction so 
that the suprême court and the courts of appeals shall not be over- 
whelmed with the burden of determining every disputed question of 
law or faet arising in thé courts of bankruptcy. Sltting as they do 
fa* away f rom' the severai districts, and proceeding as they do, it 
wduld Overcrowd them to confer the sanie général superintendence as 
that conferred on the circuit courts by the act of 1867. Therefore by 
sections 24a and 25a, thé same jurisdiction by appeal or writ of error 
ia givén over the suits t>y and against assignées and adverse parties 
outside the proceedings in bajikruptcy, and by appeal over the allow- 
ance and rejection of the claims of créditors. There is also an exten- 
sion of the right of appeal tô the adjudication or refusai to adjudicate 
the dëbtor a bankrupt, and the granting or denying him his diecharge. 
Thèse appeals are plenary as to errors of law or faet, as in a court of 
equity. Act 1898, §§ 24, 25. But, when it comea to the superintend- 
ing jurisdiction, it is conôned to matters involving errors of law, and 
ail questions of error of faet are excluded, for the reasons already 
stated. Act 1898, § 24b. The appeal demanded in this case is purely 
to reView a disputed question of f act, — whether it was to the beat in- 
tèrefet 6f the créditors to acCept the otfered compromise, namely. The 
bankrupt has, within the purview of the law, no interest in this ques- 
tion. The proceeding by composition proceeds solely on the theory 
of promoting the interest of thé créditors, and not that of the bank- 
rupt. It la a controversy really between créditors, and not with him, 
and that is the controversy the bankrupt seeks to carry into the court 
of appeals. And, unless hè hâS some ulterior motive, like that of pro< 
tecting the alleged frauduleait vendèes under the disguise of this 
appeal, for ëxample, he hâs no concem in the question. Hia dis- 
charge is not involved; fOr, if the composition be not approved by 
the court, he may be discharged, nevertheless, in the regular way, 
and just as certainly released of his debts. It is true that, if the 
composition bè confirmed, he has, by opération of the agreement in 
writing required to accompliéh it, a release from his debts, and he dœs 
not nèed a discharge in Ûie regular way; nor can he get it, for the 
bankruptcy proceedings are to be dismissed. Act 1898, § 12a. But 
this is only an incidental, or at most a secondary, resuit, and the 
composition is not projectcd for that purpose or in that interest. 
So, again, it may be for the best intereat of the bankrupt and those 
who hold disputed titles from him that the bankruptcy proceedings 
should be dismissed and the composition approved; but, again, this is 
only incidental, and not at ail an object to be promoted by or with 
which the bankruptcy statute is concerned. Neither he nor they hâve 
a right to demand this benefit to them, nor the benefit of a release by 
thia m€thod to him; the theory of the statute being that this is ail 
a matter solely pertaining to the créditors and their interest. And 
yet by this proposed appeal he and they are demanding the incidental 
beneflts not within the care of the statute, — ail in his name, and upon 
the strained construction that by the nonapproval of his oiîer his 
discharge is denied. This cannot be the purpose of the appeal provid- 
ed for by section 25a, cl. 3. He might as well claim that the refusai 
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of his creditors to approve Ms offer of a composition is a déniai of bis 
discharge. It so opérâtes just as much as tiie disapproval of the 
court. It requires the combined action of court and creditors in the 
process. As well might any otlier disputed question of fact be carried 
to the court of appeals, among the vast interests involved in the pro- 
eeedings in bankruptcy. Ail he has a right to demand is his discharge 
in the regular way, and, if that be denied him, he may appeal under 
this section; but he cannot hâve two appeals under it, — one on the dis- 
approval of the composition, and the other on the déniai of his certili- 
cate of discharge. If the appeal on this controversy is permissible, 
it should be taken by the parties to the controversy, namely, the as- 
senting creditors as against the opposing creditors, who are to déter- 
mine whether there ought to be a composition or proceedings in the 
ordinary way. The court has determined that it is better for the 
creditors that they shall proceed in the regular way. If there be an 
appeal, it ia theirs, but the statute has not given the bankrupt an ap- 
peal from that décision, neither by direction nor indirection. The 
bankrupt has not lost anything which he has a right to claim, and 
has no grievance to be redressed by appeal. Having gone into volun- 
tarj' bankruptcy, he has only the right to proceed in the regular way. 
He may offer to proceed in another way, but he has not at ail been 
given by tde statute any right to demand that the case shall be dis- 
missed and a composition substituted, because, forsooth, if a composi- 
tion be adopted he would be released of his debts. That important 
right has not been indicated by apt language, but is claimed as an 
inference only upon a right to offer. If it be not adopted, he may etill 
be released. Therefore his discharge haa not been affected by the 
failure of his offer of composition. Not having a right to demand a 
composition, he has not the right to an appeal if it fail. In other 
words, it is optional, wholly, with the creditors and the court whether 
he shall be discharged by a composition. He haa only a bare right 
to offer. This seems to me the plain meaning of the statute. 

There is one case under the act of 1867 which is almost a précèdent 
for this ruling on the construction of the statnte. That act provided 
that corporations might hâve the beneflt of the statute, "but no aUow- 
ance or 'discharge* shall be granted to any corporation or joint stock 
Company, or to any person or offlcer thereof." Kev. St. § 5122; Bump, 
Bankr. 676, 776. On exactly the same argument used hère in support 
of the demand for appeal, it was urged there that, inasmuch as a 
corporation could not be allowed a discharge under the above-quoted 
clause, it could not hâve the benefit of the composition amendment of 
1874, because that amendment provided that a ratification should 
operate as a satisfaction of the debts, and this was, in effect, a dis- 
charge, and therefore inhibited as above quoted. Mr. District Judge 
Brown, since and now a justice of the suprême court, held that this 
was unsound, saying, "The word 'discharge,' used in section 5122, 
evidently applies to a discharge by order of the court upon a pétition 
of the debtor." In re Weber Furniture Co., 13 N. B. E. 529, Fed. Cas. 
]S"o. 17,.330; Act 1867 (18 Stat. 182); Bump, Bankr. (9th Ed.) 675, 
076, and notes. In Purvine's Case it waa decided that questions of 
fact are concluded in the bankruptcy court. In re Purviue, 37 C. C. 
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A. 446, 86 Fed. 192. Whether it be to the înterest of the creditors 
to coofirm a composition is purely a question of fact, The scope of 
the schetoe for appeals and for superintendence and revision, and the 
distinctions between the acts of 1867 and 1898, are instructÎTely con- 
sddered in Re Abraham, 35 0, 0. A. 592, 93 Fed. 767, 781, et seq; 
Be Richards, 37 0. C. A. 634, 96 Fed. 935; Ee Rouse, Hazard & Ce, 
91Fed^96, 98. 

Finally, it is a fair test of the right to the appeal demanded to sug- 
gest whether, if the offered composition had been coniirmed by the 
court, the opposing créditer could hâve appealed on the ground that 
the bankrupt had been granted a discharge, upon the same argument 
that is mâde hère in favor of the banlirupt's demand because he haa 
been denied a discharge. This must be answered in the affirmative, 
or neither bas such right of appeal. If either bas the right, then we 
hâve the resuit that the question of fact -whether it is to the best inter- 
est of the creditors to accept or reject the composition may alvifays be 
transferred by appeal to the circuit court of appeals, because the ques- 
tion of the bankrupt's release under the composition from bis debta 
is ultimately involved. So, too, ail questions of fact arising under sec- 
tion 13a, upon a proceeding to set aside the composition, or under sec- 
tion 15a, upon a proceeding to revoke a dischàrge, may be appealed 
by either side on the same argument that the question of discharge is 
ultimately involved. See In re Eudnick (D. 0.) 93 Fed. 787. Or, 
broader still, every controversy about any fact affecting the dis- 
charge (like those arising, for example, under section 29, upon a crim- 
inal indictment of the bankrupt for having fraudulently concealed 
his propèrty, or having made a false oath, or appropriated, embezzled, 
or spent unlawfully any of the propèrty belonging to his bankrupt 
estate) may be likewise appealed, because, by section 14b, the con- 
viction of the bankrupt would directly involve the déniai of his dis- 
charge, and his acquittai would indirectly involve the granting of his 
discharge. Indeed, therè is no end to this elasticity of construction 
claimed for section 25a, cl. 3, and no protection for the appellate 
courts àgainst shoveling into them almost every contention of fact 
arising in the bankruptcy prooeedings, since almost any of them 
may be ^own, in a sensé, to affect the question of granting or deny- 
ing a discharge. If a motion be made to compel a bankrupt to amend 
his schedules on the ground that he bas fraudulently concealed some 
article of his propèrty, which be dénies, and the charge of conceal- 
ment be decided either way, it aflects the question of his discharge. 
If not res adjudicata, of itself, of his right to a discharge, an adverse 
determinflition would, in efifect, be a déniai of the discharge, to use 
the language of the argument hère considered. Appeal denied. 
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UNITED STATES v. 288 PACKAGES OF MERRY WORLD TOBACCO. 

(District Court, D. West Virginia. June 28, 1900.) 

Intbbnai. Retenue — Constitutionality op Statutb— Pbescbibins Contents 
OF Packages op Tobacco. 

Act Ju'ly 24, 1897, § 10, cl. 3, amendatory of Eev. St. § 3394, and providing 
that "none of the paclsages of smoking tobacco and ilne eut chewing to- 
bacco and cigarettes prescribed by law sliall be permitted to bave paclsed 
in, or attaclied to, or connected with, them, any article or tbing wbatso- 
ever, otber than tbe manufacturers' wrappers and labels, the internai reve- 
nue stamp and the tobacco or cigarettes, respectively, put up therein, on 
which tax is required to be paid under the internai revenue laws," is con- 
stitutional and valid, and the placing of coupons in packages of smoking 
tobacco, which, when returned in certain numbers, entitle the holders to 
premiums, is a violation of such statute, which subjects the manufacturer 
to the fine and forfeiture provided by Rev. St. § 3456. 

Information on behalf of the United States for the forfeiture of 
certain packages of smoking tobacco for violation of the internai 
revenue laws. 

Joseph H. Gaines, Dist. Attj. (Charles J. Faulkner, spécial coun- 
sel), for the United States. 
John De Witt Warner and Henry M. Russell, for défendant. 

JACKSON, District Judge. The United States filed an informa- 
tion on the 17th day of October, 1898, in this district, against 288 
packages of Merry World Smoking Tobacco. The information charges 
that thèse packages contained, in violation of law, what is known as 
the "Merry World Tobacco Coupon," offering premiums to the holders 
of thèse coupons, the amount of which was to be determined upon 
the number of coupons returned to the manufacturer. It is alleged 
that the placing of any article, other than that authorized by the stat- 
ute of the United States, in such packages, was a violation of the 
tenth section of the act of July 24, 1897, amending section 3394, Rev. 
St. U. S. It is admitted that each package of tobacco contained one 
of thèse coupons, and it is hère stipulated that ail informalities and 
omissions in the pleadings are waived by counsel of the parties to 
this proceeding. This information is founded upon the third clause 
of section 10, Act July 24, 1897, amending section 3394, Rev. St., 
which déclares that "none of the packages of smoking tobacco and 
fine eut chewing tobacco and cigarettes prescribed by law shall be 
permitted to hâve packed in, or attached to, or connected with, them, 
any article or thing whatsoever, other than the manufacturers' wrap- 
pers and labels, the internai revenue stamp and the tobacco or ciga- 
rettes, respectively, put up therein, on which tax is required to be paid 
under the internai revenue laws." It is unnecessary at this time to 
review the history of the législation of congress relating to the various 
acts passed known as the "Internai Revenue Laws." Congress, in 
its wisdom, saw fit to resort to this mode of taxation for the purpose 
of raising revenue to defray the expenses of the government. It must 
be conceded at the threshold of the discussion that to congress alone 
belonged the power to enact laws for raising revenue for the support 
and maintenance of the government. Section 8 of article 1 of the 
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constitution expressly déclares tliat congress shall hâve power to lay 
anâ collect taxes. This is an express grant which. confers this power 
upon congress alone, and sucli power is independent of the co-ordinate 
branches of the government. If, then, under the constitution, con- 
gress alone possesses this power, it foUows that it alone possesses 
the power to. provide the manner, the fonn, and the means by which 
taxes are to be levied, provided that congress does not exceed the 
grant of power conferred under the constitution. 

Assuming this position to be correct, the flrst question for con- 
sidération is, is the statute upon which this prooeeding is founded 
within the legitimate sphère of the législative power of congress ? Ques- 
tions of kindred character, involving the questions now under con- 
sidération, hâve been so often reviewed and passed upon by the su- 
prême court of the United States that it would seem to be almost a 
work of supererogation upon the part of this court, at this late day, 
to enter the domain of discussion of the question involved in this 
case, for the reason that, in the opinion of this court, the judicial path 
has been made so clear by numerous décisions, commencing with the 
décision of that great jurist Chief Justice Marshall in the case of 
Fletcher v. Peck, 6 Cranch, 128, 3 L. Ed. 175. He announces the doc- 
trine in that case that, when the question for considération before 
the court was "whether a law be void for its repugnancy to the con- 
stitution, it is, at ail times, a question of much delicacy, which ought 
seldom, if ever, to be decided in the affirmative in a doubtful case. 
* * • The opposition between the constitution and the law should 
be such that the judge feels a clear and strong conviction of their 
incompatibility with each other." 

In the case of McCuUoch v. Maryland, 4 Wheat. 423, 4 L. Ed. 5, 
Judge Marshall, in consîdering the constitutionality of an act of con- 
gress, States the law to be: 

"Where Ihe law Is not prohlblted, and is really calcnlated to effect any ot 
the objects Intrusted to the goverament, to undertake hère to Inqulre Into the 
dogrèe of Its necessity -would be to pass the Une which circumscribes the judi- 
cial department, and to tread on leglslatiye grotmd. This court disclaims ail 
pretensions to such power." 

In the same opinion he says : 

"Let the end be legitimate, let it be within the acope of the constitution, and 
ail means which are appropriate, which are plalnly adapted to that end, which 
are not prohlblted, but conslst with the letter and spirlt of the constitution, are 
constitutlonal." 

It would seèm, therefore, that ail means which are necessary to be 
exercised for the legitimate purpose of levying taxes and collecting 
the same may be employed to that end. In the case of U. S. v. Fisher, 
2 Oranch, 396, 2 L. Ed. 317, the leamed chief justice announced the 
doctrine that "any means which are in fact conducive to the exercise 
of a power granted by the constitution," or (as he stated in the case 
of McCuUoch V. Maryland) "any means calculated to produce the end 
that congress had in view, were legitimate and constitutionaL" This 
same doctrine was afiBnued in the Légal Tender Cases, 12 Wall. 
531, 20 L, Ed. 306, Justice Strong delivering the opinion of the court; 
and in the case of Bank v. Fenno, 8 Wall. 548, 19 L. Ed. 487, in which 



UNITED STATES V. 288 PACKAGES OF MÉRRY WORLD TOBACCO. 455 

Chief Justice Chase, who in his day was one of the ablest constitu- 
tional lawyers in the country, speaking for the suprême court, an- 
uounced the doctrine "that the judicial cannot prescribe to the légis- 
lative department of the government limitations upoû the exercise 
of its acknowledged powers. The power to tax may be exercised op- 
pressively upon persons, but the responsibility of the législature is 
not in the courts, but to the people, by whom its members are elected." 
It would seem to be a well-settled principle of constitutional law — ^in 
fact, I may say it is now elementary — that, where there is not an 
express grant in the constitution, yet, in the absence of a grant of 
power applied to a spécifie case, there is always an implied power, 
which is incidental and auxiliary to the constitution, to exécute and 
carry out its provisions, as in this case the constitution confers the 
power upon congress to lay and collect taxes, butleaves it to the wis- 
dom of congress to prescribe the mode, manner, and means of levy- 
ing and collecting the same. What, then, is the object of the statute 
under considération? It is apparent that its only purpose is to pro- 
tect and secure the government in raising its revenues upon the par- 
ticular subject of taxation specifled in it. In the language of Chief 
Justice Marshall : "Is the end legitimate, and are the means adopted 
and used adapted to carrying out the purpose and object of congress 
in passing the bill?" As was well said by the court in the case of 
Hepbum v. Griswold, 8 Wall. 615, 19 L. Ed. 523: 

"It is finally settled, so far as judicial décisions ean settle anythiug, tliat 
the words, 'ail laws necessary and proper for carrying into exécution powers 
expressly granted or vested,' hâve in the constitution a sensé équivalent to the 
words, 'laws not absolutely necessary, indeed, but appropriate— plalnly adapted 
— to constitutional and legitimate ends; laws not prohibited, but consistent 
with the letter and spirit of the constitution; laws really calculated to effect 
the objects intrusted to the government.' " 

If the principle just announced be correct, we are at a loss to see 
how an act of congress can be held to be unconstitutlonal which has 
a legitimate object, and which is plainly appropriate to secure the 
collection of taxes provided for in the act. The act in itself is merely 
an incidental and auxiliary power, which is found in the constitution, 
and is necessary, as it seems to us, to exécute the express grant of 
power upon which this statute is founded. To déclare this act of 
congress unconstitutlonal would hâve a far-reaching effect, and would 
cripple the powers of the government in the collection of revenues 
for its maintenance and support. I cannot reach the conclusion, in 
the language of Chief Justice Marshall, that the means employed by 
congress were not "adapted to the end." I do reach the conclusion, 
therefore, that the act in itself is constitutional, and that congress 
had the power, under an express grant in the constitution, to adopt 
such means as would secure the end it had in view. 

Having disposed of the constitutional question, I will now consider 
what was the purpose of congress in declaring what packages of smok- 
ing tobacco should contain. There could be but two reasons for the 
inhibition and restriction contained in the statute: First, it was the 
intention of congress to secure her revenue; and, second, to protect 
the purchaser of manufactured chewing and smoking tobacco from 
fraud. The statute under considération expressly forbids the manu- 
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facturer to place any article or thing ^svliatsoever of a foreîgn nature 
in the package, for tliie reason that, tlie tas being on the weight of 
thè package, it is essential that it does not contain foreign matter. 
Tb« manner of packing the tobacco, the size of the package, and what 
it Bhould contain, hâve been fixed by the statute and the rules and 
régulations prescribed b; the commisdoner of internai revenue. This 
statute, and thèse raies and régulations prescribed by the commis- 
sionerj were not for a^vain purpose. If thç statute is not prohibited 
by the constitution, and effeets the object and purpose that congress 
had in view, can the restriction operate an injustice to any one? I 
think not. Oongress alone decided for itself how the packages of to- 
bacco should be put np, and what each package should contain. I 
am at a loss to conjecture what cause of complaint can be made by 
the manufacturer when by statute the size of the box and its contents 
are fixed. AU the manufacturer bas to do is to comply with the law, 
and not place any other article or thiug whatsoever in the box, un- 
authorized by the statute. It was not intended that the boxes should 
be Bo packed as to enable the manufacturer to establish a gift enter- 
priise. When the govemment détermines to levy a tas upon any 
thing or article liable to taxation, it necessarily bas a purpose. Its 
flrst object is to exercise its powers of taxation, and its second object 
is to prevent fraud upon the revenue, and to protect the purchasers 
of the manufactured article and the public f rom fraud. Most stringent 
statutes hâve been enacted for the protection of the government in 
the collection of its revenue from distilled and alcoholie liquors, and 
from oîeomargarine, and in every case that has corne under my obser- 
vation the courts hâve uniformly sustained them as both necessary 
and just. I cannot adopt the view of counsel for the défendant in 
this case. If their contention should be sustained, it would embarrass 
the govemment in the collection of her revenue, and tend to throw the 
administration of the great internai revenue System of this country 
into almost endless confusion. 

As I hâve reaehed the conclusion that congress had the power to 
tax the subjects made under considération, it follows that in the 
exercise of this right it may prescribe the manner or mode of enfor- 
cing the collection of the revenue, and, as in this case, flx the amount 
of taxation upon the article assessed, as well as to prescribe the man- 
ner of packing, the size of the box, and the weight of its contents. I 
reach the conclusion that the insertion in a package of tobacco of any 
other substance or thing than the tobacco itself, be it ever so small in 
size or light in weight, is a violation of the statute, and renders the 
party violating it responsible for such violation. 

In this connection it is claimed that there is no statute that imposes 
a penalty for the violation of section 10. It is a quasi criminal stat- 
ute, inhibiting and restraining manufacturera of tobacco from insert- 
ing any material other than tobacco in the package. It is claimed 
that there is no spécial provision in the act of 1897 which punishes 
a party for the violation of section 10. Congress sometimes omits, 
in the haste of législation, to flx a penalty for the violation df some 
of its statutes; but in this case it is unnecessary to rely upon the 
provisions of the act of 1897. There is a gênerai act of the Kevised 
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Statutes (section 3456) which, in my judgment, provided tho remedy 
for a violation of this statute. 

Other questions hâve been presented to the court for its consid- 
ération, but, in the view the court takes of this case, it is unnecessary 
to notice them. For the reasons assigned, the court is of opinion that 
the défendants hâve violated section 10, and that the punishment is 
imposed by section 3456. 



UNITED STATES v. DAVIS. 
(Circuit Court, W. D. Tennessee. May 22, 1900.) 

L New Trial— Jury— Perbmptory Challenges— Time for Making— Statk 
Statdte. 

Under Mill. & V. Tenn. Code, § 6050, providing that, "in Impaneling a 
jury for the trial of any felony, the court shall not swear any of the jurera 
until the whole number are selected for a jury," the state, on the trial 
of an indictment for criminal conspiracy, under which défendant may be 
punished capitally, is entitled to peremptorily challenge a juror who has 
been passed and accepted by both sides after their cxaminatlon of him on 
his voir dire, and the jury has been completed, but not sworn. 

8. Samb — Common-Law Rulb. 

The rule at common law being that the right to peremptory challenge 
is open until the jury is sworn to try the case, the state is entitled, on the 
trial of an indictment for a felony in the fédéral courts, independent of 
any statute, to challenge a juror peremptorily after he has beeu passed 
and accepted by both sides, and the jury completed, but not sworn. 

8. Bame— Challenge poh Cause- Partiality of Jdror. 

After a juror has been accepted by both sides, and has taken his seat In 
the box, he may, upon announeing himself as feeling disquallfied to act 
impartJally, before being sworn, be directed by the court to stand aside. 

4. Samb— Challenges- Practice in Fédéral Courts. 

The fédéral courts are not bound to follow the practice of the state 
courts In respect to the allowance of challenges to the jury in criminal 
cases, the primary considération being, by whatever mode of challenging 
adopted, to secure to the accused ail of his rights of challenging. 

5. Same— Time— Préjudice. 

Where défendant in a criminal case has the right of 14 peremptory chal- 
lenges to the jury remaining to him, he eannot complain of the state being 
allowed, before the jury is sworn, to peremptorily challenge a juror who 
has been once passed and accepted by both parties. 

6. Same— Séparation— Préjudice. 

Where the séparation of the jury la made a ground for new trial by 
défendant, he must show préjudice by something more than the bare fact 
of séparation, unless the circumstances of the séparation are of them- 
selves sufflcient to indlcate préjudice. 

7. Samb— BuRDBN op Proop. 

AUowing a juror, under the eye of an offlcer having the jury in charge, 
to go into the lavatories and closets, to go to a drug and other stores, to 
asli the marshal for supplies, and to speali to men in the court room in 
the hearing of the marshal, is not sueh a séparation of the juror as créâtes 
a presumption of préjudice, and imposes upon the state the burden of 
proving that no préjudice resulted. 
& Samb- Unsworn Bailiff. 

The omission to hâve the bailiffs placed in charge of the jury speclally 
sworn, on the trial of a felony, is not a ground for new trial in the fédéral 
courts, although it is so under the practice of the courts of the state where 
the trial is had. 
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9. Samb— Taking Notks ov Testimoni;— Suppression bT CotfRT. 

Thé refusai of thé court, on thé triai of one for a félohy, to permit cer- 
tain of the jurors to take notes of the testlmony, and reduiring them to 
BUrrenfler notes prevlously takén''toy them until after the trial, Is not 
gBound for a new trial. 

10. SAMÎir-'OHALLENGB FOB Cause— PhB!JDDICE. 

Where the jury, on the trial of a felony, was swom when 14 of defend- 
ànt's peremptory challenges were unused, défendant Is not entitled to a 
new trial because a challenge for cause by the state was sustained to two 
jurors, to whom a former offlcer of the court had spolien in excuse of 
defendant's crime, and with expressions of friendship. 

11. InDICTMENT— DUPLICITT — CONSPIRACy — MUHDEK. 

Under Rev. St. TJ. S. § 5508, provlding for the punishment of conspiracy 
to Injure or intimldate citlzens in the exercise of thelr civil rights, an 
Indictment charging one with haying conspired to injure, oppress, threaten, 
and Intimidate a United States marshal and his posse, and to deprive 
them of their constitutlonal right to arrest him on légal process, and re- 
sultlng In the liilling of the deputy marshal, is not objectionable as char- 
ging défendant with both conspiracy and murder. 

12. Conspihact-tAcqdittal dp Rbsulïjng Crime— Pciiishment. 

Although one charged with conspiracy to intimldate citizens in the exer- 
cise of thelr civil rights, în violation of Rev. St. TJ. S. § 5508, and with mur- 
der as the resuit of snch conspiracy, be acquitted of the murder, he may 
yet be punished for the conspiracy, if tUat charge is established. 

George Randolph, Dist. Atty., and Frank Smith, Asst. Uist Atty., 
for the United States. 
D. A. MçDougall, for défendant 

HAMMOND, J. The défendant, being on trial for a crimînal con- 
spiracy in the accompliahment of whîch a deputy marshal of the Unit- 
ed States had been killed, was entitled to 20, and the government to 5, 
peremptory challenges. Eev. St. §§ 819, 5508, 5509; Mill. & V. Code 
Tenn. § 5352. 

Juror ÎTo. 6, having béen accepted by both aides, took his seat in the 
box, but, upon hearing an argument as to a challenge for cause, him- 
self announced that he fell disqualifled to act impartially, and upon 
a further examination on his voir dire was set aside, without objection 
by either party. 

The distWct: attorney had peremptorily challenged two of the venire 
as they were called and examined on their voir dire, and the défendant 
six, when the box became full. But before the jury had been swom 
the district attomey asked to challenge peremptorily juror 9, who had 
been passed and accepted by both aides after their examination of him 
on his voir dire, to which objection was made by the défendant. By 
the Tennessee Code, it is required that, in "impaneling a jury for the 
trial of any felony, the court shall not swear any of the jurors until the 
whole number are selected for a jury." Mill. & V. Code Tenn. § 
6050 ; Thomp. & S. Code, § 5215. Always, in this court, in ail cases, 
civil an|à cpimipal, it bas been the custom to swear the jury en bloc, 
as also it bas been in the state courts. At common law, however, as 
will be seen from the citations in theauthoritieshereinaftermentioned, 
the practice was to swear each juror separately as he was called. 
qualifled, passed; and accepted by the parties. After he had touched 
the book, by authority of the court, it was too late to challenge him 
for either cause or favor, or peremptorily; though as to cause or 
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favor this rigid rule of the common law "was relaxed, if not in England, 
in some of our states, and such challenges were allowed even after the 
juror had been sworn, particularly if the cause or favor could hâve been 
made the ground of a new trial. The rule was quite universal that 
until sworn every juror was subject to challenge, peremptory or other, 
and the confusion on the subject cornes from statutory changes or 
local usage brought about by departure from the common-law rule, 
such as that taken by the Tennessee statute above quoted. The plaio 
object of that statute is to prolong, in felony cases, the privilège of 
challenge by peremptory objection. It is confined to felony cases, and 
assumes, possibly, that in other cases the old common-law mode o* 
swearing each juror as he came to the book and box obtained. How- 
ever this may hâve been in 1817, when this provision was first enacted, 
through its influence or otherwise the state practice, followed by 
us, has become almost universal to swear the jury as a whole in ail 
cases, civil and criminal. Inquiry among the lawyers confirms this 
statement of the gênerai practice. The resuit of such a practice 
would naturally extend the time of peremptory challenge, as of chal- 
lenge for cause, until the jury in a body had been sworn to try the case. 
I am unable to eee that this'^statute could hâve had any other purpose 
than to prolong the right of challenge, imperatively, in felony cases. 
and by adoption in other cases, through the natural tendency to con- 
form the practice in ail cases to this statutory command in the given 
cases. 

Before further examining the state practice in this regard, it may be 
well enough to remark that in the case of Brewer v. Jacobs, 22 Fed. 217, 
231, 244, this court had occasion to examine the practice as to impanel- 
ing juries, both at common law and in this court. See, also, Clough 
V. U. S. (C. 0.) 55 Fed. 921, 927. That practice was followed in this 
case, with that modification which becomes natural, if not necessary, 
in treason or capital cases, because of the statutory requirement that 
the défendant shall hâve a list of the jurors and witnesses furnished 
him not less than three and two entire days, respectively, before he is 
tried. Rev. St. § 1033. Such a list was furnished in this case, since 
the défendant may be punished capitally, as if on indictment for mur- 
der, and therefore, although the regular venire had been qualified 
generally, and juries for the term impaneled, as described in the last- 
cited cases, and had been trying many cases, as each was called, yet, 
when this case was called, the venire, as it appeared by the furnished 
list, was recalled as if there had been nothing done. Each juror on the 
list, being sworn to answer such questions as should be asked him 
touching his qualifications, was examined by the court touching his 
statutory qualifications, and then turned over to the parties for ex- 
amination upon the voir dire, by their counsel. Thus, the box became 
full, as before stated. The jurors in question had been "accepted"; 
that is to say, each had passed successfully the scrutiny of examlna- 
tion, and had been told by both sides to take a seat in the box, which 
he had done, neither being challenged by either side for cause or 
peremptorily. Neither had either been sworn to try the case, nor had 
any of their fellows already seated in the box. Perhaps either side 
might hâve reserved ail peremptory challenges until the full 12 men 
had been thus "impaneled" or offered to them as a qualified jury. 
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Abbott, Jnry Tr. § 18, p. 22, citing Bridge C!a v. Pearl, 80 111. 251, 254; 
Taylor v. Eailroad Co., 45 Cal. 323; People v. Bodine, 1 Denio, 281; 
Hunter v. Parsons, 22 Mich. 96; Adams v. Olive, 48 Ala. 551; Spencer 
V. De France, 3 G. Greene, 216; U. S. v. Daubner (D. a) 17 Fed. 793, 
797; 4 Bl. Comm. 353. 

CHlier authorities seem contrary to this, and perbaps the law upon 
the point bas not bèen authoritatively eettled eitber way, so tbat it 
may be certainly ruled. Tbomp^ & M. Jur. § 266 (2), citing Brandretb's 
Case, 32 Howell, State Tr. 773, and otber cases on tbat side of tbe 
conflict; but also still otber cases, too numerous for citation bere, in 
accord witb tbose flrst cited above, in favor of tbe rigbt of réserva- 
tion until the fuU jury is tendered. Tbe autbor seems to favor tbis 
view, also, but tbe cases cited are not now accessible for our critical 
ezamination. Tbe existence of tbe conflict accounts for tbe act oi 
1817 in Tennessee, and explains it. We bave adopted tbe view tbat 
tbe time of ail cballenge is prolonged, in felony cases, at least; and 
wbile tbis indictment for conspiracy may not be, tecbnically, a felony, 
it is beyond question tbat it is of tbat gravity tbat demands tbe same 
construction in its favor. 

Retuming for a moment to the relation of tbe actual practice in tbis 
case, it may be said tbat, in accordance witb tbe custom bere, and in 
the state practice as well, neither side pursued tbe better practice, if 
it were open to bim, of reserving peremptory challenges for a full 
jury, qualiûed on voir dire, and ready to be sworn ; but each exercised 
the rigbt of peremptory challenge at once, as soon as the juror ap- 
peared and qualifled, or as soon as any challenge lodged for cause was 
overruled by the court Ordinarily, in common cases, one of tbe two 
juries impaneled at the beginning of the term is in the box wben tbe 
case, civil or criminal, is called, and is thereby tendered to tbe parties. 
Eitber side examines for cause, and, the challenges being settled, quite 
always, as a fact, a full jury is in tbe box wben the rigbt of peremptory 
challenge is exercised. But in cases like tbis, wbere the jurors are 
called up, ône by one, for examinàtion and tender, we bave fallen into 
tbe habit of overlooMng the value of réservation, and the peremptory 
challenge follows an adverse ruling on a challenge for cause, or is 
promptly made withoiit any preiiminary examinàtion wbatever, as is 
often the case. If ail tbe peremptory challenges are exhausted in the 
process, of course there can be no more, and tbis is so often the situa- 
tion tbat, perbaps, we get tbe idea tbat it is too làte after the juror 
bas taken his seat, althougb be bas not been sworn. Ôur Code bas 
also, in staté practice in civil cases, given an option of drawing the 
jury. Thomp. & S. Code, § 4026. If we followed tbe strict common- 
law practice, and did not mix tbe two, statutory and common law, as 
we do, it woùld, indeed, be too late; because before tbe juror had 
taken bis seat, if there were no challenge for cause or peremptory, 
be would bave "touched tbe book," and been swom already to try the 
case on its merits, each separately, and not eh bloc, as we always 
swear them. Thomp. & M. Jur. §§ 269, 269 (6). Tbis particularity 
of our habits of practice is given because it lights up the obscurity 
and confusion of rigbt in tbe premises as it is developed by tbe authori- 
ties. Id. §§ 266, 270. 
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At common law the district attorney's peremptory challenge was 
not too late. Until the juror had taken the book to be sworn to try 
the case, the right was open. That is clear from the décisions of the 
suprême court of the United States hereafter to be cited. Under the 
Tennessee statute above cited, in my judgment, it is especially pre- 
served until the whole 12 are in the box ready to be sworn, the statute 
having no other reason whatever for its existence. It is true that 
by the ancient law the king had no peremptory challenge, and for this 
very reason he was not required to challenge for cause until the 12 
men had ail been gathered together by the exercise of the defendant's 
right of challenge for cause and peremptorily. The défendant could 
challenge as many as three full juries peremptorily, and the king was 
at that disadvantage. But by statute and modem usage, except as to 
différence in number, the prosecution and the défense stand on an 
equal footing as to challenges, and there is no longer any élément of 
disfavor to the state's right of peremptory challenge, as far as it goes 
in number. The insistence, therefore, by learned counsel, that the 
Tennessee statute must not be construed to give the govemment an 
advantage of challenging after "acceptance," is untenable. Before 
we corne to the Tennessee cases requiring considération hère, it may 
be remarked that ail the authorities, and none more than those to 
be cited from the suprême court of the United States, insist that 
the main purpose of ail thèse statutes is to f avor the defendant's right 
of peremptory challenge, and that his protection in that right is the 
chief concern of the courts. Now, turn this case around, and let us 
suppose that a défendant were asking to do just what the district 
attorney asked hère; could that requirement of libéral protection for 
him be realized without ccnstruing the statute as we construe it? 
Certainly not. Why, then, should not the same construction follow 
in favor of the government, ail the ancient disfavor of the king in 
that regard being abolished by the statute? To préserve the benefit 
of the statute for the défendants, we must construe it as we do; and 
the conformity with the common law as to lime, prolonged until the 
juror in question be actually "touching the book," strengthens that 
construction in his favor. The prosecution has the same right as to 
time within which a peremptory challenge may be made. Thia is 
equal and exact justice for both sides. 

There would remain no doubt of this ruling but for the décision of 
the suprême court of Tennessee in the case of McLean v. State, 1 
Tenu. Cas. 478, 482, where, under almost precisely the circumstances 
of this case, the défendant asiked to challenge a juror peremptorily 
after he had been "accepted" and in the box two days, but before being 
sworn. First, it may be remarked that this case has never been of- 
flcially reported, and we do not know how far the suprême court of the 
State may regard that fact as affecting its authority. Oflen courts do 
not désire such cases to be considered as binding précédents, and until 
the question is again mooted in that tribunal we may not be advised as 
to its authority. Next, it is very remarkable that the act of 1817 
(Thomp. & S. Code, § 5215; Mill. & V. Code, § 6050), above quoted, 
was not noticed, and seemingly was entirely overlooked. Its per-ti- 
nencj is absolutely unquestionable, and, as before remarked, to my 
mtnd is conclusive in favor of the right of peremptory challenge under 



462 103 FEDERAL REPORTER. 

the circumstances; indeed, also, to my mind, it is plain that, except 
to secure that précise right, the statute had no other reason for ex- 
istence, as we Mte endeavored to show. The opinion does cite a later 
statute, oiie seemingly having its origin in the Code of 1858, though it 
was pfior to that time a right of the défendant to hâve fumished him 
a list of the jurors according to the statute. 11 Hen. IV. c. 9 ; Bennett 
T. State, Mart & Y. 133, 135; Thomp. & S. Code, § 5212; Mill. & V. 
Code, § 6047; Shannon's Ann. Code, § 7181. And it makes this stat- 
ute the foùfadation of its reasoning and the ground of the décision. 
That statute enacts the substance of the English statute above cited, 
and déclares the then existing practice, no doubt, as follows: "The 
défendant is entitled to a list of the jurors summoned, to he furnished 
him a reasonable time before the formation of the jury is commenced." 
This is almost identical with our United States statute on the same 
subject, sùbstantially taken, perhaps, from the same old English stat- 
ute, and flrst enacted by Act April 30, 1790, c. 9, § 29 (1 Stat. 118; 
Kev. St. § 1033). If the Tennessee statute furnishes a good ground 
for holding that the right hère in question does not exist, there 
is no answèr to the learned counsel for the défendant that the fédéral 
statute furnishes the same ground. But I do not think it does, and 
for the reasons already stated; mainly because the opinion and the 
reasoning bverlook the state statute of 1817 (Mill. & V. Code, § 6050), 
first above quoted, and the conflict of authority that produeed it. 
The Qpinion does say as follows: 

"It Is Insîsted the défendant had the right of peremptory challenge at any 
time before the jury was sworn to try the case, aad a number of cases holding 
the doctrine hâve been olted. Whlle we concède the courts so holding are 
trlbunals of high authority, we cannot concur wlth them on this question." 

The argument then proceeds to point out the inconveniences, "un- 
der our system," of allowing the challenge, and cites the one statute, 
overlooking the other, also a part of the same System, which, if my 
judgment is not at fault, was enacted in 1817 for the very purpose of 
adopting the ruling of thèse discarded cases from other courts. The 
argument ab inconveniente would not hâve been allowed to prevail 
over the command of another section of the Code, if its importance had 
been called to the attention of the court. The opinion cites no cases 
whatever, and, the reporter not having fumished us with those cited 
by counsel, we are left in the dark as to the extent or scope of the 
authorities from which the dissent was expressed. 

In McClure v. State, 1 Yerg. 206, 213, 219, it is said by Whyte, J., 
that "the proper time f<)r challenging is between the appearing and 
the swearing of jurors,"— citing the common-law books (1 Chit. Or. 
Law, 545; 2 Hawk. P. C. ç. 43, § 1; 1 Inst. 158a; and Case of Lang- 
ham, Hob. 235) ; and by Catron, J. : 

"The aneient and well-settled English authorities are tliat you cannot chal- 
lenge the juror after he bas been sworn, unless it be for cause arising after- 
wards. Wë adopted the right Of trial by jury as we found it," etc. "Noth- 
ing is better settled for centuries in England than that after a juror is once 
sworn he cannot be challenged for any pre-exlstlng cause." 

—Citing 1 Inst. 158a; 3 Vin. Abr. E. 11, p. 764; 1 Tel. 24; 2 Hawk. 
P. Ce. 43. 

As will be seen by exainining the authorities, it was just as well 
settled that until he '^ook the book" to be sworn the right of chai- 
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lenge was open. Abb. Tr. Et. § 15, p. 21; Thomp. & M. Jur. § 269 
(6-8). The McLean Case, supra, changes this by substituting, as an 
innovation, the so-called "acceptance" or "élection" as the moment of 
closure for the challenges, upon the argument of ab inconveniente, 
aiready noticed; thus curlailing the time, instead of prolonging it, 
as it would be under Thomp. & S. Code, § 5215 (Mill. & V. Code, § 6050). 

The case of Gillespie v. State, 8 Yerg. 507, réitérâtes the ruling of 
McCIure v. Same, supra; and is followed again in Ward v. Same, 1 
Humph. 353; and yet again in Calhoun v. Same, 4 Humph. 477; also 
in Jarnagin v. Same, 10 Yerg. 529. In the case of Gamer v. State, 
5 Yerg. 160, where a jurer had fallen sick after the trial began, the 
act of 1817 was much considered in its relation to peremptory chal- 
lenges, and the case is instructive, though the matter of time of chal- 
lenge was not in hand. But the case shows ail through it, by fré- 
quent expressions, that the practice was well understood to be that 
the right of peremptory challenge, as well as that for cause, could be 
exercised at any time before the juror was sworn; and that each 
juror was not sworn, as at common law, separately, and as he ap- 
peared and qualifled, but afterwards, when the jury was full. Nor 
is there any hint that his "élection" or "acceptance" terminated 
the right of challenge if he had not been sworn, but sat in the 
box awaiting a full jury for that ceremony, as one of the sections of 
the act of 1817 required, and as the Code aiready quoted requires 
to-day. Judge Whyte, quoting Baron Wood in Kex v. Edwards, 4 
Taunt. 309, 3 Camp. 207, says he directed that the new jury be sworn, 
and that the prisoner "was directed by the judge to challenge each 
of them, if he would, as they came to the book to be sworn" ; showing 
that the utmost limit of the right was not passed until that moment. 
Should the fact that we do not now swear the jury separately upon the 
book, but ail together, with uplifted hand, when the jury is completed, 
alter this rule? 

The suggestion was not made that it does by any of the opinions 
in the last-cited case, which so learnedly détail ail essentials of the 
practice of impaneling juries in criminal cases, as known in Tennessee 
at that date acd under the act of 1817. 

In the case of Hines v. State, 8 Humph. 597, the court speaks of a 
juror having been "accepted" by the attorney gênerai, and "elect- 
ed" by the défendant, — ^the very situation of both the jurors in- 
volved in this objection, — but it was ruled that the court might for 
any good cause discharge a juror that had been "selected," and 
sélect another, "until the jury shall hâve been sworn in the case." 
And so it was ruled in Lewis v. Same, 3 Head, 127, where pre- 
cisely the same argument was made by counsel as hère, that "after 
the panel was made up, by the élection of the prisoners from the 
list of jurors presented to them, the jury was in law impaneled, and 
was as much the jury for the trial of the cause before being sworn 
as afterwards." The court says: "The discretionary power of the 
court to reject a juror, before being sworn, even in a capital case, for 
sufficient cause, cannot at this day be questioned." This was not a per- 
emptory challenge, it is true, but it shows how open the jury is, until it 
is sworn, to challenge and change. The défendants then, as hère, had 
not exhauated their challenges, and there could be no injury to him. 
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The case, hôwérer, directlj applies to juror No. 6, in this case, whose 
discharge is iiow objeeted to on motion for new trial, and sustains the 
discharge. There does not seem to be a sound reason for any distinc- 
tion between a challenge for cause and a peremptory challenge, so 
far as they relate to the time when either may be lodged. One is as 
much a right as the other, and neither is, properly speaking, an indul- 
gence. 

In Mijrphy v. State, 9 Lea, 374, also, a juror was challenged for cause 
by the state aftér he had been "selected," and even after he had been 
precipitately and prematurely sworn by the clerk, the swearing haTing 
been done so hastily that the counsel had not time to get in the ob- 
jection he was endeavbring to make. The case showa the gênerai 
rule. Again, it was not a peremptory challenge ; but, again I repeat, 
it does not seem a material distinction, or any prindple that should 
control a différent judgment in either case. 

Still another case is Taylor v. State, 11 Lea, 708, 718, where the 
juror had been "selected" two dàys, and before iDeing sworn was thus 
discharged on challenge by the state for cause. The court said there 
could not be a serions question oî the right, and the only matter for 
considération was whether the court should hâve broken up the jury, 
and sumnïoned a new jury, which was held not to be necessary. 

In Boyd V. State, 14 liea, 161, 165, after six jurors had been "elect- 
ed," one of them, on hîs relationship to the parties being mentioned 
as a ground of challenge, stated that he should feel embarrassed, and 
he was discharged, although he was not tèchnically disqualifled. The 
discretionary power of the court was fully recognized. And Judge 
Story's ranarks in U. S. v. Cornell, 2 Mason, 91, Fed. Cas. No. 14,868, 
are quoted and approved, that, "even if a juror was set aside for in- 
sufiScient cause, I do nOt know that it is a matter of error, if the trial 
has been by a jury duly sworn and impaneled, and above ail excep- 
tions. Neither the prisontr nor the government in such a case has 
suffered injtiry." The statement by the juror of self -challenge in that 
case, as in this, was given weight by the court in exercising its discré- 
tion. They may challenge themselves. Thomp. & M. Jur. § 263. In 
Fletcher v. State, 6 Humph. 249, 256, a juror, on his own application, 
was permitted to stand aside for physical distreas without the express 
consent of the prisoner, and it waa held that the court had the power, 
and there was no error. This power is now conferred by statute, 
under the often-cited act of 1817, regulating the practice (Thomp. & 
S. Code, § 4028; Mill. & V. Code, § 4804). 

And hère, it may be said, in view of the objection taken in this 
case as a ground for a new trial, that one of the jurors on the list fur- 
nished the défendant was excused by thè court on account of sickness 
before the case was called for trial, that if the court may excuse for 
that cause, under the statute, after the juror has been sworn, without 
breaking up thé panel àhd beginning over again, it may also do so 
before the venire iS called. It is a matter of necessity oftentimes, 
and the statute w^s jiasiéd, as thèse décisions ail show, in the face of 
some disSenting opinions, to settle the conflict of practice, and avoid 
the necessity of beginning ail over again after a panel was broken by 
sickness. The text-books are to the same eflect. Abb. Tr. Ev. c. 
2, § 21, p. 23; Thomp. & M. Jur. §§ 116, 159, 242, 259 (2), 259 (1), 
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note 4, 261. In the case of Lowrance v. State, 4 Yerg. (Tenn.) 145, 
this point is very nearly decided, if net exactly, The panel nominated 
by tbe county court was one short, having only 25 instead of 26, — a 
shortage that came, not by excuaing one for sickness, but by inad- 
Tertence or mistake. It was held to be no ground for new trial, be- 
«îause, under the act of 1817, as at common law, the court coold sum- 
mon talesmen. Was the jury compoSed of good and lawful men, said 
the court, is the only concem, and "we deem it idle to reflue in a court 
of error in référence to détails of practice in the court below"; which 
is Bubstantially the same thing said by Judge Story in the Cornell 
Case, above quoted. It is the right to reject undesirable jurors, and 
not to sélect particular persons out of the list, which is protected. 
Thomp. & M. Jur. § 159; U. S. v. White, 4 Mason, 158, Fed. Cas. 
m. 16,682; U. S. v. Marchant, 12 Wheat 480, 482, 6 L. Ed. 700. 
The case of EUis v. State, 92 Tenn. 85, 99, 20 S. W. 500, the last of the 
Tennessee cases to be cited, is where two of the jurors were discharged 
after they had been "accepted" for cause, and the cause sustained; 
evidently because they had not yet been swom. 

For my part, in judicial procédure, I am always anxious to conform 
the fédéral to the state practice where it is possible, not only for con- 
venience, but because, also, courts and lawyers naturally fall into a 
habit of conformity such that unless distinctions are especially famil- 
iar, and more than technical, no attention is paid to them, or they 
pass sub silentio. The conformity act appliea only to civil cases, in- 
deed, but it promotes the habit in other cases as well, particularly in 
those mère détails where refinement was deprecated by Mr. Justice 
Catron, when the great desideratum of impartial trial jury had been 
attained in fact Therefore, when confronted with the case of McLean 
V. State, supra, it became a matter of concem that our long-flxed prac- 
tice to the contrary in this regard had been challenged. This investi- 
gation develops that in this state that case stands alone in its ruling 
on this point, substituting the time when the juror is "accepted" or 
"elected" or "passed" as the foreclosure of the right of peremptory 
challenge for the time when he bas been swom, which was the fore- 
closure period at common law and under the act of 1817 in this state, 
passed as to one section for the very purpose of securing the longest 
and latest time. Mill. & V. Code, § 6050; Thomp. & S. Code, § 5215; 
Thomp. & M. Jur. §§ 265, 266 (2). 

But the final and allsufacient answer to the objection is that, 
whatever the state practice in this regard, it is not binding on the féd- 
éral courts. Thomp. & M. Jur. § 164 ; U. S. v. Shackleford, 18 How. 
588, 15 L. Ed. 495; U. 'S. v. Marchant, 12 Wheat. 480, 6 L. Ed. 700; 
TJ. S. V. Coppersmith (C. 0.) 4 Fed. 198, 199; U. S. v. Richardson (C. C.) 
28 Fed. 61, 69; Lewis v. U. S., 146 U. S. 370, 376, 379, 13 Sup. Ct. 136, 
36 L. Ed. 1011; Pointer v. U. S., 151 U. S. 396, 405 (2), 412, 14 Sup. Gt. 
410, 38 L. Ed. 208; St. Clair v. U. S., 154 U. S. 134, 147, 14 Sup. Ct. 
1002, 38 L. Ed. 936; Logan v. U. S., 144 U, S. 263, 299, 12 Sup. Ct. 617, 
86 L. Ed. 429. 

The practice in this case was not precisely that described by thg 
suprême court in either of the above-cited cases, but was that of the 
common law, as modifled by the Tennessee statute before cited, and 
103 F.-so 
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stch as obtains iii theisttfte courts as described by tbe cases cited. 
'Kié names on the vènire were not put ih a box anddrawnout by a cbild 
under 10 years of âge, ks.reqùired by the Tennessee Code (Mill. & V. 
Code, § 6048; Tàompi & S. Gode, § 5213), because that bas never been 
the practice in this court since tlie venire itself bas beea drawn from 
a box in its original sélection. The Jurors are invariably called in 
the order in which they were originally drawn from the box, which is 
probably a substantial compliance with the above statuteof the state. 
At ail events, the same ^urpose is accomplished. 

In the cases cited, the Arkansas practice of challënging is not 
given,butMr. Justice Shiras in the Lewis Case quotes from the English 
cases, that the uniforai practice has been that the juryman is pre- 
sented to the prisonér and his counsel, that they may hâve a view 
of his person. Then the offlcer of the court looked first to the 
prisonefs counsel, to know whether they wished to challenge Mm. 
He then turned to the coun&el for the crown, to know whether they 
challenged him; and, if neither made any objection, the oath was 
administered. And before any juryman was "brought to the book" 
the whole panel was called over in his hearing, that the prisonér 
might' take notice who attended. Neithei does the Pointer Case 
show what the Arkansas practice was, but both cases say that it 
was not binding on the fédéral courts, and that it was not f ollowed in 
either case. Mr. Justice Harlan again quotes the common-law authori- 
ties, and on the point as to the time of challenge cites Ghief Justice 
Tîndal in Reg. t. Frost, 9 Car. & P. 129, 137, saying that "the rule is 
that challenges must be made as the jurors corne to the book, and be- 
fore they are swom. The moment the oath is begun it is too late, and 
the oath is begun by the juror taking the book, having been directed 
by thé of&cer of the court to do so. If the juror takes the book without 
authority, neither party wishing to challenge is to be prejudiced 
thereby." It is no doubt because of this strictness that the Tennessee 
statute was passed deferrihg the swearing of the jury until after the 
whole had been passed on their voir dire. The court décides that 
this is not necessarily the only mode, and that both cases say that 
the primary considération always is that the accused shall not be em- 
barrassed or prejudiced or injured by any mode adopted, the purpose 
being to seeure ail his rights of challeîi'ging the jurors. This being 
done, and no injury shown to him, if ah impartial jury is secured the 
end of ail practice is attained. He cannot demand that the prosecu- 
tion shall challenge first, for at common law the prisonér challenged 
first; but in this case, foUowing the state practice, the govemment was 
called on first, according to our uniform habit. 

In tbe St. Clair Case the court had a gênerai rule adopting the state 
practice, except that it in terms required, as at common law, that 
each juror should be finally swom to try the case when he was called 
in his ôMer, and, being examined on his voir dire, there was no chal- 
lenge by either party. This closed, as at common law, ail question 
of further time to challenge. But Mr. Justice Harlan again says it 
is open to the fédéral courts to adopt any system that does not pre- 
vent or embarrass the fuU and unrestricted exercise of the accused of 
his right of peremptory challenge, and is not inconsistent with any 
settled principle of the criminal law. That is the test. The practice 
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we follow is fnlly sustained by thèse cases beyond ail question. It 
enlarges the defendant's right to the longest possible time for its 
exercise under the Tennessee statute, and the government bas, neces- 
sarily, the same time, for our fédéral statute makes no distinction ex- 
cept as to the number of the challenges. Eev. St. § 819. 

Another sufflcient ground for overruling the objection is that the 
défendant, having had at the time of swearing the jury 14 of bis per- 
emptory challenges left, could not hâve been injured, since bis right 
is that of rejecting undesirable jurors, and not that of selecting those 
he most prefers. The foregoing cases decided thia. See, also, Hayes 
V. Missouri, 120 U. S. 68, 71, 7 Sup. Gt. 350, 30 L. Ed. 578; Hopt v. 
Utah, 120 U. S. 430, 436, 7 Sup. Ct. 614, 30 L. Ed. 708; Spies v. 
Illinois, 123 U. S. 131, 168, 8 Sup. Ct. 21, 31 L. Ed. 80; Alexander 
V. U. S., 138 U. S. 353, 11 Sup. Ct. 330, 35 L. Ed. 954. 

This ruling suiHciently disposes of several of the other grounds of 
motion for a new trial. It was conceded to counsel for the défendant 
that the rule in Tennessee is very strict; that every séparation of 
the jury is prima facie an injury to the défendant, and throws the 
burden on the state of explaining by proof that no injury took place in 
fact. Hines v. State, 8 Humph. 597; Odie v. Same, 6 Baxt. 161; 
King V. Same, 91 Tenu. 617, 625, 20 S. W. 169. But, even in Ten- 
nessee, unimportant and casual séparations, Tvhere it is apparent that 
there was no opportunity for tampering with the jury, afford no 
ground for a new trial. Stone v. Same, 4 Humph. 87; Jarnagin v. 
Same, 10 Yerg, 529; Luster v. Same, 11 Humph. 170; Rowe v. lame, 
Id. 492; State v. Turner, 6 Baxt. 205; King v. State, 91 Tenu. 625, 
20 S. W. 169; Cartwright v. Same, 12 Lea, 623. The suprême court, 
so far as the court is advised, bas not decided any case determining 
the rule as to séparation. The chief justice, in Mattox v. U. S., 146 
U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917, refers incidentally ta the 
various ru' es as to the eiïect of the mère fact of séparation, but it was 
not decided; for in that case the injury to the défendant clearly ap- 
peared, a newspaper article being read to them by the bailiff. Nor 
hâve I found the subject much considered in other fédéral courts. 
There is a statute in Connecticut as rigid as the ancient common law 
forbidding a séparation, even in civil cases, wbich the courts en- 
forced when objection was taken, although. counsel claimed it was a 
dead letter in actual practice. The court in a civil case regarded the 
séparation in fact as fatal in itself, and so enforced the statute. But 
it would not hâve been biuding in a criminal case, as bas been shown. 
Lester v. Stanley, 3 Day, 287, Fed. Cas. No. 8,277; Howard v. Cobb, 
3 Day, 309, Fed. Cas. No. 6,755. But in Burrill v. Phillips, 1 Gall. 
360, Fed. Cas. No. 2,200, in Ehode Island, Mr. Justice Story held, on 
argument, that it was discretionary with the court, and that the ver- 
dict would not be set aside if the conduct "be free from unfavorable 
presumption." And counsel convinced him on ancient common-law 
authorities that if the jury misbehave their verdict would not be set 
aside of course, although the jury would be flned; but, if the misbe- 
havior be aided by the party in whose favor the verdict would be given, 
then it would be set aside; and he cites St. John v. Abbot, Barnes, 
Notes Cas. 441, as conclusive on the point. The report of the case 
cites the old common-law books to that eiïect also. In U. S. v. Gillies, 
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?>et. Gl Çj, .159, Fed. Cas. No. 15,206, a quasi criminal case of forfeiture, 
Mr. Jtistice ' "Ç^hington, on a writ of error from the district court, 
curtly eut off çounsel making the objection by saying "that, if there 
was any socliiin'egularity in the conduct of the jury as ought to hâve 
set aside their verdict, it was in the discrétion of the court below to act 
as was proper on the occasion, and that the décision of that court upon 
this point is not examinableby this court upon a writ of error or 
otherwise." In U. S. v, Gibert, 2 Sumn. 19, Fed. Cas. No. 15,204, 
Mr. Justice Story again, oii motion for new trial, considère the sub- 
ject of misbehavior of the jury in reading newspapers and drinking 
ardent spirits. The officers in charge permitted them to read nothing 
conceming the trial, and there appeared no reason to believe that it 
had theslightest influence. It was a great irregularity for the oÊQcers 
to permit it, and punishable. But "the court must clearly see that it 
is an irregularity that goes to the merits of the trial, or justly leads to 
a suspicion of improper influence or effect on the conduct or acts of the 
jurors." Also, as to the drinking, there was permission and consent 
of parties to necessary stimulants, and one of the jurors went to the 
bar and got a drink. There was no évidence of préjudice to the pris- 
oner. A new trial was refused for such irregularities. In U. S. v. 
McKee, 3 Ont. Law J. 25S, Fed. Cas. No. 15,683, an article in a news- 
paper prejudicial to défendant, and intended for the jury, was printed. 
If read by the jury, it would hâve been a good ground for a new trial. 
But the court had prohibited the jury from reading about the case. 
Two copies were bought by jurors, but there was no évidence that the 
article had been read, and in the absence of such proof it would be as- 
sumed that the jury had obeyed instructions. 

Perhaps the reason why so few cases are fouûd in the fédéral re- 
ports is that it is only recently that writs of error hâve been allowed 
in criminal cases. Besides, the universal custom in fédéral practice 
is not to shut up a jury except in capital cases, or those of such grave 
character that the court, in the exercise of its discrétion, directs it to 
be doçe. Indeed, the learned district attorney argues that, the jury 
having acquitted the défendant of the murder or other homicides im- 
bedded in this indictment, the conepiracy of which he was convicted 
not having been declared a felony by the statute, there was no occasion 
to keep the jury together in the mère misdemeanor which it was. 
U. S. V. Goppersmith (C. C) 4 Fed. 198. But the quick answer td this 
is that they were kept together as a fact by direction of the court, and 
the rulei of njudgment should be the same. 

Tuming to the gênerai authorities, it is clear that at common law, 
as modifled by modern practice, the strict rule of Tennessee that any 
séparation is fatal, unless explained to hâve been innocuous, does not 
obtain, but the rule is that the défendant must show that he has 
been prejudicediby setting ont something more than the bare fact of 
séparation, unless the circumstances of the particular séparation in- 
dicate of themselves a suspicion of préjudice having been done. The 
last above cited cases ail proceed on this rule in the fédéral courts, 
and they are supported by cases elsewhere. Thomp. & M. Jur. § 313, 
and cases cited; Eex v. Kinnear, 2 Barn. & Aid. 462; Eex v. Woolf, 
1 Chit. 401; Thomp. & M. Jur. § 328, where the conflicting rule is 
considered. 
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But under either oî thèse rules the district attomey has answered 
tlie requirement, even the strictest ruie, as in Tennessee, and shown 
that no préjudice resulted. Every séparation complained of is, from 
the nature of it, a necessary one, and the offlcer had the juror under 
his eye. Even in the matter of going into the lavatories and closets, 
the facts show that the juror was as much under surveillance as pos- 
sible; and so as to the going to the drug and other stores, and to the 
marshal to ask for other supplies, and speaking to men ia the court 
room during recess, but in the hearing of the marshal himself, thongh 
he was not in charge of the jury, and ail such like occurrences. Noue 
of them was serious in its appearance on the facts shown. The 
leamed counsel for the défendant argues, for example, that when a 
juror was talking to a sales clerk in a store, if the officer is not able 
to say just what the conversation was in words, or the clerk is not 
examined by the district attorney to tell what the words used were, 
the law présumes préjudice; or, going to a closet, if the offlcer is not 
able to say that no one came in to talk to a juror, préjudice is pre- 
sumed, and so on, — requiring the district attomey to meet every 
trivial possibility of improper influence with plenary proof that noue 
was had. The Tennessee rule requires no such strictness as this, 
and the common-law rule of aneient times, of keeping the jury with- 
out indulgence at ail, would be préférable to such a burden, imprac- 
ticable, if not impossible. Absolute isolation is not the rule of the 
common law anywhere. The légal right is to hâve a reasonable guar- 
anty against improper influence, and the jurors may, under an oiii- 
cer, attend to their necessities. He need not indecently watch them, 
nor irksomely hamper them by disagreeable eavesdropping, when they 
are engaged in a presumably or apparently harmless intercourse with 
those who are serving their necessities. His attendance is sufficient 
when it is effective to prevent opportunity for tampering with the 
jurors, although there may remain a possibility of furtive influence. 
Such a possibility it is impossible to provide against, unless a juror 
is confined like a félon in a cell, with a death watch set over him, 
and even then the possibilities are not extinct. The law requires no 
such strictness in any case. Thomp. & M. Jur. § 320, and cases cited. 
The conclusion on this point is that there was no séparation in fact, 
except those casual, unimportant, and trivial occurrences inséparable 
from a trial, and not within the rule; that such as did occur were 
shown to be harmless to défendant; and that, while it is not a mat- 
ter of error or exception available in the appellate court, under our 
practice, in my judgment, the exception will be allowed and signed, 
that any doubt in that behalf may be settled by the appellate court. 

The objection that the bailiffs placed in charge of the jury were 
not especially sworn would be fatal under the Tennessee practice, 
and this, aiso, was conceded to defendant's counsel. Spain v. State, 
8 Baxt. 514; Johnson v. Same, Id. 450; Clark v. Same, Id. 591; 
Maynard v. Same, 9 Baxt. 225; Duncan v. Same, 3 Tenu. Cas. 596; 
Wallace v. Same, 2 Tenu. Cas. 616; Buxton v. Same, 89 Tenu. 216, 
14 S. W. 480; Lancaster v. Same, 91 Tenn. 267, 286, 18 S. W. 777; 
Lea V. Same, 94 Tenn. 493, 497, 29 S. W. 900; Thomp. & M. Jur. 
§§ 322, 327. But, like the other, this practice is not binding on the 
fédéral courts. We hâve the direct authority of the suprême court 
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that, tvliile it is more regulàr to administer the formai and spécial 
oath to the offlcer put in charge of the jury, it is not ahsolutely neces- 
sary, if the bailifiE hae been duly sworn. TJ. S. v. Bail, 163 U. S. 662, 
674, 16 Sup. Ot. 1192, 41 L. Ed. 300; Thomp. & M. Jur. § 326. In 
this case the court directed the bailiff to be sworn, meaning the spé- 
cial oath, and reply was made that he had been sworn, the oiïicers 
meaning the regular oiflcial oath, and it passed at that without ob- 
jection by the défendant or suggestion from any source. But the 
court gave fuU instructions to the ofiicers and the jury, and admon- 
iehed the jury at the adjournment of every sitting against talking 
about the case, or allowing themselves to be talked to by others, 
according to the invariable practice of this court in ail cases. 

There is no force in the objection as to the action of the court in 
suppressing the taking of notes by jurôrs. The court had noticed for 
several days that two of the jurors persistently and diligently took 
notes of ail the testimony and of ail the occurrences of the trial, and 
another juror occasionally took notes of the évidence. The atten- 
tion of counsel was called to it, with the regult that the jurors were 
directed to discontinue the practice, and were required, after ex- 
planation of the reason of it, to seal up the notes they had taken, 
and deliver the envelopes to the marshal for safe custody, thèse being 
returned sealed as they were by themselves to the jurors after the 
trial. There was an exception by the défendant to a juror 's taking 
notes by permission of the court in Agnew v. XJ. S., 165 U. S. 36, 45, 
17 Sup. Ot. 235, 41 L. Ed. 624; but nothing came of it, because the 
record did not show that any notes were taken in fact. But the prac- 
tice is an improper one. Thomp. & M. Jur. § 390. It gives the juror 
taking notes an undue influence in discussing the case when he ap- 
peals to hia notes to setlle conflicts of memory. Without corrupt 
purpose, his notes may be Inaccurate, or meager or careless, and 
loosely déficient, partial, and altogether incomplète. With a cor- 
rupt purpose, they may be false in fact, entered for the purpose of 
misleading or deceiving his fellows when he cornes to appeal to 
them. There is no protection against such dangers except to forbid 
the practice. It is allowed by statute in some states, which would 
imply that without a statute it is not permissible. Id. § 402. It is 
perhaps a matter within the discrétion of the court, like others of 
that character. 

The défendant lodged exceptions to every action of ■ the court on a 
challenge for cause allowed by the court, and to every challenge for 
cause disallowed, and the rulings are assigned as ground of motion 
for new trial. The jury was swom with 14 of the 20 peremptory chal- 
lenges unused, which is conclusive that he could hâve set aside any 
juror as to whom a cause for challenge had been disallowed, not satis- 
factory to him. He had no right of sélection of those where the chal- 
lenge for cause was improperly allowed. Therefore no injury was done, 
as by the nonuser of his peremptory challenges he has demonstrated 
that thè jury was impartial. There can be no ground for new trial in 
this, as the cases already cited from the suprême court itself abun- 
dantly show. Thomp. & M. Jur. § 271; Henry v. State, 4 Humph. 
270 ; Hines v. Same, 8 Huraph. 597. But the challenges -were proper 
under any circumstances. Two of the jurors etated that a former 
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United States marshal had met them on tlieir way to the court, and 
told them that he would haTe been tempted to do as the défendant 
did, under the same provoeation, and expressing his friendship for 
défendant Thèse jurors said they were unafifected bj the incident, 
and could try the défendant impartially. The court was quite willing 
to believe this, but thought better to stand them aside, and sus- 
tained the challenge, as it did to another juror to whom a deputy 
marshal in attendance on the court, engaged in summoning the tales- 
men, had spoken deprecatingly of the defendant's case, although it 
made no unfavorable impression on the juror's mind. In the last- 
mentioned instance, if the defendant's challenge for cause had been 
disallowed, and his peremptory challenges had been already exhausted, 
there would hâve been a very plausible ground for a new trial, but 
not otherwise. Altogether it is the duty of the court to see that 
an impartial jury is sworn, and there are many circumstances and 
appearances that control the rulings on challenges which it is diflfi- 
cult to deflne or express, and so it is only where there is manifest in- 
jury to defendant's right of free challenge for himself to the full ex- 
tent allowed by the law. Ail doubts should be resolved in his favor 
■where he challenges for cause, if they be reasonably supported by 
the circumstances pertaining to the disputed juror. And the proee- 
cution should be similarly protected against well-founded suspicion 
of partiality in favor of the défendant. No fixed rules of judgment 
are possible, and the court must be left to some elasticity of discré- 
tion, without arbitrariness of action, however. The jury in this caae 
was an impartial jury, beyond doubt, and the action complained ot 
by défendant cannot be ground for new trial, where the verdict is 
sustained by the évidence, as this surely is. 

The last ground of the motion for new trial necessary to notice 
is that based on the alleged defect in the indictment. It has been 
fully disposed of in the progress of the trial, and the instructions to 
the jury explained the peculiarities of this indictment and of this 
prosecution. To put the objection in the language of counsel, the 
défendant has been put on trial for murder, and the conspiracy for 
which he has been convicted is not within the law of murder or 
homicide. The conclusive answer is that under Rev. St. §§ 5508, 5509, 
the défendant has not been tried for murder or homicide of any grade, 
notwithstanding the appearances of things. He has been tried for 
a conspiracy, accurately deflned in the statute and the indictment, 
not to murder the deputy marshal whom he killed, but to deprive him, 
and the marshal whom he wounded in the combat between the con- 
spirators and the marshal's posse, of their constitutional right to ar- 
rest him on légal procees, or, to use the language of the statute, of 
the free exercise or enjoyment of a right or privilège they had in re- 
spect of his arrest on process under the constitution and laws of the 
United States. He is charged by the indictment in ail its counts 
with having so conspired to "injure, oppress, threaten, and intimi- 
date" thèse citizens in the exercise or for having exercised that 
privilège or right so guarantied them. 

He has not been charged and tried "for two separate and distinct; 
offenses at the same time," nor for two independent oiïenses in the 
eame indictment. In the Pointer and other cases, supra, the su- 
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premè ^cotirt of the United States has considered the joinder of two 
ofFenseiB in the same indictment nûdér our statutes (ReV. St. § 1024), 
and çienfaitted two separate murdera, or rather the one murder on 
the ààmé occasion of two men, if it may he so expressed, to be joined 
in <me indictment; the test being that ihe joinder must not embarrass 
the défendant in his défense. Bttt that question does not arise in 
this case, since the défendant has been indicted for only the one 
offense' ofconspiracy, resulting, so the indictment charges, in its 
êxecatioa in the murder of one G^tfner, a deputy marshal, and that 
ia the only offense in the paucity of ejtistihg législation of -which he 
could be charged in this jurisdictibù. We hâve no jurisdiction, as 
yet, of the murder of United States Officiais while in the discharge 
of their duty, nor of conspiracies tomûrder them, but we hâve of 
that conspirâcy charged in the indictâient and above described in 
the language of the statute. And we may, by the same etatute, if 
murder results, punish the conspirâcy, successfully effected, by the 
same punishment that the state inflicts for the murder. That is ail. 
We do not accuse, try, and punish the murderer, but we do accuse, try, 
and punish the conspirator with that punishment wherewithal the 
state would punish the murderer if the State saw fit to prosecute 
for the niuMer, which it has never dohe in this case,— to its ahame 
be it saîd. 

The court concèdes that it \Vould hâve been better if this indict- 
ment had contained a Count charging only an effective conspirâcy, 
disassociatèd with the resulting murder of the deputy marshal, and 
relying for conviction only on the injury, the oppression, the threat- 
ening, and intimidation which tesulted in the deprivation of the 
essential privilège of the oflacers, as citizens; which were, ail of 
them, found not only in the murder of Gamer, the deputy, but in 
the serions wounding of Btown, the marshal himself, and in driving 
off the whole of the posse by force of arms and bloody battle, and, 
moreover, in the successful defeat of the service of the process by 
arrest. But this is not necessary, and the conviction can be eus- 
tained on the indictment as drawn, although the prosecution has 
failed, in theopinion of the jury, to establish murder, as one of the 
results of the effected conspirâcy. The conspirâcy is, none the lees, 
established by the killing, the wounding of one not killed, the in- 
timidation of the others, the very use itself of violence, and the suc- 
cessful aceompîishment ôf the purpose not to be arrested. The tech- 
nical, statntory conspirâcy is properly charged and abund&ntly proved, 
although no ^'other felony or misdemeanor" has been committed by 
the laws of "the state. Rev. St. § 5509. Independently of the laws 
of the state, the fédéral offense has been committed, and the convic- 
tion was proper, whether any other crime resulted or not. 

It is usefùl to explain that this indictment was found soon after 
the outrage on the offlcers and their constitutional privilège was 
done; but the défendant, when arrested flnally, was put on trial for 
the original offl^ise of illicit distilling, and, being convicted, has been 
serving a four-years term of imprisonment for that offense. The mo- 
tion for a new trial hating been overmied, the défendant was, on 
motion of the district attomey, sentenced to the fuU penalty of the 
statute. Eev. St §§ 5508, 5509. 
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JACOBY et al. v. S. JACOBY & CO. 
(Circuit Court, S. D. New Yorli. July 3, 1900.) 

L CoNTBACT FOR Patment op Monbt— Matdrity— Dbmand. 

In connection with an agreement by wtiicli the eomplalnants were to 
manufacture cigars and furnish tlie œaterial therefor to ttie défendant for 
three years, the accounts to be settled montMy, the complainants loaned 
to the défendant about $10,000 to talie up its discounted notes. As se- 
curity for this loan, défendant sold and transferred to complainants ail 
of its flxtures, labels, brands, trade-marks, and merchandise in the cigar 
business. It was agreed that, as complainants used the defendant's labels 
for the manufactured cigars, they should pay or crédit the défendant 
therefor, and the amount should be applied towards the payment of the 
loan. No tlme was declared for the maturity of the loan. About 2i^ 
years after the loan, plaintiffs made demand for the balance due thereon, 
and, payment not being made, they sold the collatéral at public auction. 
Ueld, that the loan was not made for 3 years, but was payable on demand; 
nor were the labels to be the entire reliance of plaintifCs for payment dur- 
Ing the life of the contract, so that the right to ultimate payment was 
postponed until Its termination. 

2. Pledges— Sale — Notice. 

Written notice that the property pledged by défendant would be sold 
by plaintiffs at half past 12 o'cloclt the next day was deposited in the 
mail box of the président of the défendant company about the close of 
business hours the day before the sale, but not received by him until 10 
c'cloclî the next day, and advertisement of the sale was made in an even- 
ing newspaper of the same day, and In a moming paper of the day of the 
sale. Held, that the notice was insufficient to give title to the purchaser 
at the sale, since it gave défendant no opportunity to redeem the property, 
or save its equity. 

Clarence J. Shearn, for complainanta. 
Morris S. Wise, for défendant. 

SHIPMAIN, Circuit Judge. The complainants, Morris Jacoby and 
Ciiarles Jacoby, citizens of the state and city of New Yorli, and 
partners by the name of Morris Jacoby & Co., are manufacturera of 
cigars. The défendant, S. Jacoby & Co., is a corporation of the state 
of West Virginia, and is in the business of selling cigars in the city 
of New York. Gustave T. Jacoby was its président, and his wife 
and nephew owned ail the stock except two shares. On January 
28, 189'6, the défendant, through Gustave Jacoby, its président, en- 
tered into a written contract with the complainants, by which the 
latter agreed to manufacture cigars for the défendant for the term 
of three years, and the défendant agreed to buy its cigars exclusively 
of the complainants, and, if its net profits should amount to 10 per 
cent, on the amount of goods which it sold, the contract was to 
continue for the further term of three years from January 28, 1899. 
Monthly merchandise accounts were to be made, and settled by cash 
payments, notes, or bills receivable. The complainants agreed to 
loan and did loan the défendant money to take up six notes, amount- 
ing in ail to |10,022.70, and the défendant sold and transferred to 
them ail flxtures, labels, brands, trade-marks, signs, and merchandise 
of every kind as collatéral security for the payment of this loan. 
It was agreed that, as the complainants used the defendant's labels 
for the manufactured cigars, they should pay or crédit the défendant 
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tlierefor, and tlie moneys so paid or credited should be applied to the 
payment of the loan. At the end of the teïm the défendant was to 
pay to the complainants ail sums of mooey whict it should owe them. 
On January 6, 1898, a supplemental agreement was entered into by 
the parties, whereby ail the property pledged by the preceding agree- 
ment as collatéral security should be also collatéral eecurity for ail 
debts due or to become due by the défendant to the complainants, 
and, if this indebtedness should, at the end of the year 1898, be re- 
dueed |2,5Ï)0 or more, then the two agreements were to bé continued 
to Janu^iry 1, 1900. After January 28, 1896, Charles Jacoby be- 
came, in accordance with the agreement, a director, secretary, and 
treasurer of the défendant, to serve without salary; and one Simp- 
son, who was connected with the complainants' business, became a 
director. On August 17!, 3-898, the loan account had been reduced 
by moneyi paid for labels and by crédits for labels to $5,178.77, and 
on that day the complainants made a written demand for payment, 
to which no reply was returned. The defendant's whole indebted- 
ness had increased after January, 1896, and its solvency at this time 
depended upon the collectible character of certain of its bills receiv- 
able. On the aftemoon of August 29, 1898, the sale at auction of the 
trade-marks, brands, and labels pledged as security for the loan ac- 
count on the foUowing day at half past 12 o'clock was advertised in 
the Mail and Express, and was also advertised in the Journal of 
CoDïmerce on the morning of August 30th. Written notice of this 
sale was put into the mail box of the président of the défendant at 
his business office about 4 o'clock in the afternoon of August 29th, and 
was receiTed by him about 10 o'clock on the following morning. ïhe 
sale took place, the trade-marks, brands, and labels were bid in for 
$200 by one Hopkins, a newspaper employé, who was not présent, who 
was a mère conduit in the transaction, and transf erred his title to the 
property so pûrchased to thé complainants. Among thèse trade-marks 
were the "Metropolitan," "Puck," and "La Flor de Nectar," which the 
complainants began immediately to use, and still use, as trade-marks 
for cigars manufactured and sold by them; but the défendant also 
still continues to use theni in its own business. The complainants 
think that they are worth over $10,000. The bill was brought to re- 
strain the défendant from the use of' thèse trade-marks, and from the 
use or sale of any labels or other niaterlals or articles relating thereto. 
The question in the case is whether the complainants obtained any 
title to the trade-marks by virtue of the auction sale of August 30, 
1898, The first point made by the défendant is that on the day of sale 
the loan account was not due. It is agreed that the sale of the col- 
latéral was made upon that account alone, and the supplementary 
agreement is, therefore, not of material importance. It is manifest 
that the contract does nOt specify when the loan, as a whole, is to 
become due, and it is also true that in such case the time of payment 
for money loaned is upon demand; but it is claimed that the contract 
shows that the parties intended that the loan account should be a run- 
ning account for three years, payable in part or in whole, from time 
to time, by the labels, as they were continuously used by the complain- 
ants in the manufacture of cigars for the défendant, and that any 
residue was to be payable at the termination of the contract. When 
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Gustave Jacoby approached Morris Jacoby & Co. on the subject of the 
contract of 1896, the défendant manifestly needed pecuniary help, and 
a new manufacturer of its cigare. The contract was carefully drawn 
except in regard to the maturity of the loan, and the intent of the 
parties is to be gathered from the object of the contract, and its terms 
in other respects. It was an agreement by which the complainants 
were to manufacture and furnish material to the défendant for three 
years, for which accounts were to be rendered and settled monthly; 
and they were also to loan it about $10,000 to take discounted notes ; 
and, as the défendant was to furnish and sell to them labels for use 
upon the çigar boxes, they were to apply the amount of the money due 
for the labels upon the loan account. AU the debts due to the com- 
plainants for loans or for marchandise were to be paid at the end or 
sooner termination of the three-years contract. Meanwhile one of the 
complainants was to hâve constant watch, charge, and control of the 
defendanfs finances, and ail its book accounts and bills receivable 
were to be tumed over to them as security for the payment of ail the 
debts owing them by the défendant. Care was taken that the com- 
plainants should hâve everything wbicli the défendant could give by 
way of security. Both the circumstances and the contract show that 
S. Jacoby & Co. could not hâve been in good crédit, and that the com- 
plainants were entering into business relations which required watch- 
fulness. They were to loan over $10,000 to take up notes which had 
been discounted, and they were to crédit, in whole or in part, upon 
this debt, the value of the labels as they used them; but I see no 
adéquate reason to suppose that a crédit was given for three years, or 
that the labels were to be their entire reliance for payment during the 
life of the contract, and that the ultimate payment was to be post- 
poned until its termination. It would require more clearness of state- 
ment than exists in the contract for the conclusion that a loan of 
money, which, as a rule, is, in the absence of agreement, payable on 
demand, was turned into a loan which could not mature until the ex- 
piration of tEree years. 

The next and important point which the défendant urges is that 
the sale was void on account of the inadéquate personal notice which 
was given of it to the défendant. When the contract is silent in re- 
gard to the mode of procédure in the event of a public sale of the 
pledged property by the pledgee, the rule is that "the pledgèe must 
make demand for the payment of the loan, and, in def ault of payment, 
give a reasonable personal notice to the pledgor of the intention to 
make such sale, specifying its time and place." Stewart v. Drake, 46 
N. Y. 449; Markham v. Jaudon, 41 N. Y. 235. The necessity of a 
reasonable notice, and of fairness on the part of the pledgee, is insisted 
upon because the pledgee has a right to redeem the property if he can, 
and because he should hâve an opportunity to enable the property to 
bring its fair value. The notice is not a mère formai and technical 
proceeding, but is for the purpose of giving actual notice to the 
pledgor, to enable him to save his property. 2 Kent, Comm. 582; 
Stearns v. Marsh, 4 Denio, 227; Wheeler v. Newbould, 16 N. Y. 392; 
Bryan v. Baldwin, 52 N. Y. 232. The courts hâve established no spe- 
oiflc rule in regard to the amount of time which shall be considered 
reasonable. In Willoughby v, Comstoek, 3 Hill, 389, two days' notice 
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was considered sufficient. In Stewart v. Drake, supra, a notice on the 
afternoon of Thursday to sell stocks, which thè broker and pledgee 
had bôoght in "upon a mai^in," at lialf past 12 on tlie Saturday follow- 
ing was held, as between the parties living in tlie same city, to be a 
reasonable notice. This was a notice of about two days. Tlie notice 
in the case at bar was put into the mail box of the président of the 
défendant at his business office at about 4 o'clock in the afternoon of 
August 29th — about the close of business hours — ^to sell at half past 
12 o'clock on the next day, which was half of the time held to be rea- 
sonable in the Stewart Case. It was received the next morning about 
10 o'clock. At the sale, the auctioneer, one of the lawyers of the com- 
plainants, and the lawyer of the défendant, and Gustave Jacoby only 
were présent. At the time of said sale, the défendant, by written pro- 
test, publicly read, protested against the sale upon divers grounds; 
one being the unreasonable notice which had been given of the date. 
The defendant's dissatisfaction and reasons for it were fully stated. 
Willoughby v. Comstock, supra. If a notice is to be of value or possi- 
ble beneflt to the party notified, the notice in this case was unreason- 
able. It gave the défendant no opportunity to redeem or save its 
equity in the property. The bill is dismissed, with costs. 



POWBLL et al. v. LBICESTER MILLS CO. et al. 

'(Circuit Court, E. D. Pennsylvanla. July 18, 1900.) 

l. Patents— Infringement—Knitting Machines. 

The Powell patent, No. 510,934, for Improvements In web-holder actuat- 
Ing mechanlsm for automatic knitting machines, claims 1 and 2, construed, 
and ftddl not infrlnged by mechanism, designed to aceomplish the same re- 
suit, made In accordance -svith the Bennor patent. No. 557,641. 

8. Same— ScoPB dp Patent. 

It is not dpen to a patentée to claim either the efEéct or function of the 
mechanism designed by him, so as to cover any or every device for ac- 
complishlng the same resuit; but, to constltute £in infringement, such 
device must operate in substantially the samé way" as, and be a known 
équivalent for, the mechanism of the patent. 

8, SAMB— PRBStIMPTION OF NONINPRINGEMBNT — ISStTANCB OF PaTBNT. 

Whete a patent bas been Issued for the alleged Infrlnging device used 
by a défendant, he Is entitled to the benefit of the presumption arising f rom 
such f act, that his device does not Infringe the prior patent. 

In Equity. Suit for infringement of a patent. On final hearing. 

Howson & Howson, for complainants. 

Hector T. Fenton, Joseph De F. Junkin, and John G. Johnson, for 
respondents. 

GEAY, Circuit Judge, Complainants bring suit for alleged in- 
fringement by défendants of claims 1 and 2 of letters patent of the 
United States No. 510,934, December 19, 1893, for "improvements 
in web-holder actuating mechanism for automatic knittiug ma- 
chines." The alleged infringing machines used by défendants were 
made for and supplied to them by the Maçon Knitting Company and 
Joseph Bennor, intervening défendants, and Complainants' Exhibit 
Défendants' Machine is one of said machines. The patent relates 
to improvements in that class of straight knitting machines in which 
the needles are arranged in two straight rows opposed to one an- 
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other; said needles being supported and guided upon a bed wMch 
is of the shape of an ordinary barn roof, the needles working (i. e. 
being successively moved up and down by means of traveling cams, 
one for each row of needles) in grooves whose direction is that of 
tbe rafters of the roof. The knitting is done along a Une corre- 
sponding to the ridgepole, and there is a gap or slit at the ridge, 
through which the web of fabric goes down as fast as it is knit. 
In "regular" or "tubular" knitting (as, for example, in making the 
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foot op leg of a stocking) one row of needles is aetuated to knit 
while the yarn carrier (i. e. the device which brings the yarn within 
reach of the hooks of the needles) and needle-actuating cams travel 
in a straight line in one direction, and the opposite row of needles is 
aetuated to knit while the yarn carrier and cams are traveling in a 
straight line in the reverse direction, so that in this "regular" opér- 
ation of the machine each of the two sets of needles is alternately 
active and idle. But, in the opération of such a machine to produce 
a stockmg, the flrst step is the "setting-up" course, in which the 
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needles of both rows are simultaneously actuated to seize the yarn, 
and hold it in a zigzag Une within their hooks. This delivery of tlie 
yarn to both sets of needles is accomplisiied by so adjusting tbe 
needle-actuating cams tliat during tiiat one movement of said cams, 
from end to end of the macliiuej the needles of botli rows are thrust 
forward toirecelTe tiie yarn, and drawn back to hold it; the needles 
in this step of the opération being advanced to, a less estent than in 
règulftr or tubular knitting. This setting-up opération, requiring 
the thrusting forward of the needles of both of the two opposite 
sets, makes it necessary to arrange the needles of each row op- 
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posite, not the needles, but the spaces between the needles of the 
opposite row. This is a distinguishing characteristic of the class 
of machines to which the invention of the patent relates, and is that 
upon which dépends the capacity of such machines to knit a tube 
closed at one end, so as, for example, to produce automatically, at 
one continuons opération, a stockingwith closed toe and heel. Thus, 
in making a stocking, one of thèse machines opérâtes (1) to produce 
a single setting-up or starting course by the simultaneous opération 
of both sets of needles; (2) to make the toe and the heel by the 
opération of one set only of the needles knitting during the travel 
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of the cam carriage or knitting head in both directions; and (3) to 
make the foot and leg by alternate opérations, flrst of one and then 
of the other set of needles, each set knitting in one direction only. 
Thèse opérations, and the change from one to the other, are effected 
automatically by needle-actuating cams, and the shifting of said 
cams from one position to another by means of slide bars (G-, G', in 
the patent), whicb slide bars are themselves shifted by contact with 
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suîtable stops on the machine just before the sliding heads reach 
their limit of movement in either direction. 

The web or fabric, as it is being formed, is held down while the 
needles are thrust forward to reçoive new loops by means of pivoted 
hooks or Angers called "web holders" or "sinkers," one to each 
needle. Thèse web holders or sinkers (b, b', in the patent. See Fig. 
1, drawing) are successively raised by means of a traveling cam 
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whlch acte tÇfraîse each web hoilder just after tte needle besîde it 
bas passed througb its loop to receive yarn for another loop, and 
they are tben Buccessively îowered by means of cams or springa. 
It is to the web-bolder or sinker mechanism tbat tbe patent in suit 
pa-rticularly relates, as the title, "tmprovements in Web-Holder Ac- 
toating Mechanism," indicates. 

In the spécification of the patent in suit, the patentée, one of the 
complainants in this case, states bis invention as follows: 

"My Invention consista of a certain improvement in knltting macUnes of the 
class represented in patent No. 440,389, dated November 11, 1890, my présent 
Improvement conslsting of a modifled means of operating tlie web holders, ail 
aa fuUy set forth and speciflcally clalmed hereinafter." 

The patent No. M0,389, referred to, was issued to Joseph Ben- 
nor, assignor, and one of the intervening défendants in this case. 
It is very comprehensive, and embodies the principal mechanisms 
upon which bave been ingrafted the improvements of the patent in 
suit, as Btated in the spécification of the patentée, just quoted, as 
also the improvements claimed by Bennor, the patentée himself, in 
a subséquent patent, in âccordance with which the alleged infring- 
ing machine is constnicted. The spedficationa of the patent state 
that in the prior art, as illustrated feiy the machine of patent 440,- 
389, November 11, 1890, "thèse weti holders operated continuously, 
so that bàfth sets of web holders were actuated when but one set of 
needles was in opération at a time. This was objectionable, not 
only because of the wear of the parts, but mainly because it pre- 
vented the setting of the web holders of one head directly opposite 
the needles of the other head, because of the interférence of one 
with the other in their movements, and thus necessitated the mail- 
ing of the machine of coarse gauge." It is for the infringement of 
the patent, as covering a device to remedy this, that this suit is 
brought; the complainant averring that prior to the invention of 
the patent in suit no knitting machines of this class were capable of 
producing flne-gauge wprk. The machine of the patent in suit is 
claimed to hâve accomplished this, by the inventer having con- 
ceived the idea of placing the sinkers or web holders out of opera- 
tive position on the inactive side of the machine, so that they should 
not come in contact with the advancing needles of the active side, 
and bis having devised a mechanism to accomplish this resuit. As 
the needles on the active side of the machine could not, by this ar- 
rangement, corne in contact with the sinkers of the inactive side, 
which were thus kept Îowered, there was no necessity to provide 
space between the needles for the play of such Opposite sinkers, and 
the needles could therefore be placed closer together, for the pro- 
duction of finer work. 

Claims 1 and 2 of the patent in suit — the only ones involved in 
the controvérsy hère — are as follows: 

"(1) In a ma-çtiine liavlng two opposite sets of needles, worklng altemately 
for tlie production of tnbular web, and movable web liolders fof eacli set of 
needles, thie éombination of said needles and web holders, with cams for oper- 
ating the latter, and with means for throwing said cams into and out of opera- 
tive position, > whergby each set of web holders may be caused to work only 
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when ifjB own set of needles Is In action, substantially as specifled. (2) In a 
machine having two opposite sets of needles, worliing alternately for the pro- 
duction of tubular web, and simultaneously for the production of a setting-up 
course, and movable web holders for each set of needles, the combination of 
said needles and web holders, with cams for actuating the latter, and means 
for throwlng one set of cams Into action durlng one movement of the head, and 
the other set into action during the opposite movement of the head, and meana 
for throwlng both sets of cams ont of action simultaneously durlng the one 
moTement of the head, devoted to the formation of the setting-up course, sub- 
stantially as specifled." 

To the charges of infringement made by the bill, the défendants, 
while setting up in their answer the usual défense, in their proofs 
rely only upon the single one of noninfringement, and to this alone, 
in the contentions of their brief, confine themselves. Does the sink- 
er-operating mechanism of défendants' machine, as displayed in the 
exhibit before the court, and admitted to hâve been used with oth- 
ers of like character by the défendants, constitute an infringement 
of the rights secured to complainants by patent 510,934? The con- 
sidération of this single but broad question will make necessary a 
détermination by the court of the proper construction to be given to 
claims 1 and 2, above quoted, and of the extent of the monopoly 
granted by the patent in suit. It mnst be borne in mind at every 
stage of the discussion that the patent in suit is not for a knitting 
machine, or for any invention of a primary character opening up or 
occupying a new fleld in industrial art. Knitting machines of this 
class were well known in the prior art, and had been developed by 
successive inventions until the principle involved was well under- 
stood and embodied in mechanisms in gênerai character like those 
largely used to-day in the knitting industry. Among the inventera 
who hâve contributed to this development waa Joseph Bennor, one 
of the défendants. The testimony abundantly establishes his im- 
portant relation to the art, and also the fact that for a number of 
years he was in the employ of the complainants, and while there 
invented, used, and had patented a knitting machine, the patent for 
which is No. 440,389. It is also in testimony that under this patent 
the complainants manufactured many machines, and it was profess- 
edly for a "certain improvement" of the machine represented in this 
patent that the patent in suit was granted; the patentée stating, 
as above quoted: 

"My invention consists of a certain Improvement in Iinitting machines of 
class represented in patent No. 440,389, dated November 11, 1890, my présent 
Improvement consisting of a modifled means of operating the web holders, ail 
as fuUy set forth and speciflically claimed hereafter." 

The gênerai character of this improvement has already been suf- 
flciently stated for our purposes. The flrst claim of the patent, 
which is for a "combination of said needles and web holders, with 
cams for operating the latter, and with means for throwlng said 
cams into and ont of operative position," does not particularly de- 
scribe the "cams" or the "means" for throwing the cams into and 
eut of operative position, and for this reason is claimed by com- 
plainants to be entitled to a very broad construction; that is to 
say, that the invention is broader than as described in the spécifi- 
cations. The device described in the patent and drawings consists 
103 F.— 31 
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of ^..îiUding 3? head, îp which o^e pf the cams, marked f, f,is placed, 
recijpflrocating with a correspondimg cam, marked d, d,rigidly fixed 
on the carriage, with retesses, iiiatkedSjS,intowhiciithéprojections, 
f, f, of the sliding cam are retraëted when the sinters are intended 
to be kept out of opération. tV^en this sliding T he^d, on which 
is the cam, f, f, is pushed forward^ both cams then op«rate to bring 
the sinkers into action by engagîïïg their butts between the recipro- 
cating cams. It is this device of a T head, moving trânsversely to 
the motion of thè carriage, and «côording as it is pushed out or re- 
tracted into the recesses, s, s, actuating or hiolding down alternately 
the web holders or sinkers, that is the subject of invention, as de- 
scribed iand illustrated in the spécifications and drawings of the 
patent. This was the' spécifie mode in which the patentée of the 
patent in «Bit improved the genefic knitting mechanism, in order 
to make it a closer-gaùged machine. Prior to his invention, as de- 
scribed in the patent in suit, he had adopted another mode of ac- 
complishing the same resuit; 1. e. of throwing the sinkers out of 
opération on the inactive side of the machine, and thus out of range 
of the needles of the opposite sidé. This was done by having the 
long, grooved cam bar on the machine of 440,389 altered, by apply- 
ing mechanism whereby the said grooved cam bar on the inactive 
needle side shall hâve a lost motion laterally, so that its cams would 
not be brought into contact with the butts of the sinkers which for 
the time being happeiiéd to be opposite the section of projected 
needles on the opposite side of the machine. This device was the 
subject of patent 528,867,' which, though applied for before, was not 
issued uàtÔ after; the patent in suit. This, then, was another and 
distinct mode of accomplishing the same resuit by an improvement 
on the generic machine; i. e. making possible a doser adjustment of 
the needles, and a consequently closef gauge in the fabric produced. 
The desirability of renioiving the sinkers on the inactive side from 
possibility of contact With the needles on the active side of the 
machine ikust hâve béea obvions to any one skilled in the machine- 
knitting art, and any efficient device for the accômplishment thereof 
was entitled to the protection of the patent laws. The device just 
referred to was the subject of a separate patent, and is not claimed 
to be covered by the invention of the patent in suit. Though one of 
the défendants, Bennor, invented ahd patented in 440,389, and also 
in 485,317, the underlyîng and essential principle and mechanism, 
tïie complainant was not precluded from claiming his improveiaent 
thereon. But he may not on that account claim a monopoly of the 
function or resuit of his improvement, and prevent any other per- 
son (much legs, Bennor himself) from improving his own machine by 
devising other and différent mechànisms to produce like results. 

This bringk us to tïie question whether défendants' machine, as 
produced and'admitted in évidence, is an infringement of the device 
of the patent in suit, l'his alleged infringing machine was the sub- 
ject of a patent (beiûg No. 557,641, to one of the défendants, Jo- 
seph Bennor), application for which was ûled September 1, 1892. 
In the invention so patented the patentée bas undoubtedly devised 
an improvement of the generic machine for accomplishing substan 
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tially the same resuit as the device of the patent in suit. By it the 
sinkers on the inactive side are not actuated by the sinker cam, be- 
cause it is lifted out of contact with their butts during the period 
of inactivity, and they are held down in their inactive position by 
springs, one of which is attached to each sinker. This function of 
holding down the sinkers during the inactive period is performed in 
the patent in suit by the outer edge of the movable cam being 
brought flush with the upper edges of the immovable cam, d, when 
the former is retracted into the recesses, s, s, of the latter. A 
straight surface is thus pressed against the butts of the sinkers as 
the carriage passes, and holds them in line and out of opération. 
Before the date of the patent in suit, and in the machines as devised 
by Bennor, there was mechanism for throwing out of actuating po- 
sition the needie cam when the needles on either side were desired 
to be inactive. The défendants' machine, as devised and patented 
by Bennor in patent 557,641, présents a mechanism by which both 
the needie cam and the sinker cam are simultaneously, and by the 
same movement of the actuating bar, lifted out of operative posi- 
tion on the side desired to be inactive. This is done by uniting 
the parts of the carriage holding the needie bed and operating cams, 
and the sinker-operating cams, so that, as a unitary structure and 
part of the carriage, it can be hinged at the lower side of the barn- 
roof incline, so as to give a swinging motion to the whole, through a 
small arc, when raised at its outer or higher side by the automatic 
device for so doing. This raising or swinging of the part of the 
carriage holding the needie cams and the sinker cams necessarily 
places the sinker cams out of range of and contact with the sinker 
butts whenever the needles on that side are inactive, as the needie 
cam is thrown out of operative position by the same movement. 
The sinker cam is rigid relatively to the swinging part of the car- 
riage, having no transverse movement, as in the case of the patent 
in suit, and the sinkers are held in depressed position by the springs 
already mentioned; no reciprocating cam bar, d, being used for 
that purpose, as in the device of the patent in suit. This is plainly 
a différent mode of accomplishing the object of keeping the sinkers 
inactive when the needles on the same side are so, from that set 
forth in complainants' patent; and, unless the claim of that patent 
is broad enough to cover it, it does not invade the fleld of monopoly 
secured to complainants. The complainants contend that their in- 
vention, as set forth in claim 1 of the patent, is broad enough to so 
cover défendants' device; that, whatever the means may be by 
which the sinker cams are made inoperative during the inactivity 
of the needles on the same side, they are included in the monopoly 
secured by the patent in suit. The claim relied on for this conten- 
tion is claim 1, and is as f ollows : 

"(1) In a machine having two opposite sets of needles, working alternately 
for Ihe production of tubular web, and movaWe web bolders for each set of 
needles, the comblnation of sald needles and web holders, with cams for oper- 
ating the latter, and with means for throwing sald cams into and out of oper- 
ative position, whereby each set of web holders may be caused to worli only 
when its own set of needles is In action, substantlally as specifled." 
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Plainly, thîs claïna, in order to be understood, must be read together 
wlth the spécifie mecJianisin described in tiie spécifications of the pat- 
ent. It is impossible to identify the invention claimed, otlierwise. 
Tbe words "substantially as specified," while not referred to in order 
to narrow the daim, must be held in this case as serving to connect 
the gênerai languagemsed with such parts of the spécifications as will 
serve for identification, and to translate what is vague in the claim 
into what is concrète and compréhensible. The flrst half of the claim 
refers entirely to the primary machine invented by Bennor, one of the 
défendants, and contains nearly ail the mechanism of complainants' 
machine; the only addition made thereto by complainants being the 
cam bar, d, and the making movable th^T head holding the cams, f, f, 
which were stationary in the original machine. Unless this mechan- 
ism or device be the invention described and claimed by the patent in 
suit, then we must concède to complainants either that the alternating 
"operativé and inoperâtive positions" of the sinker-raising cam, how- 
ever produced, is their invention, or that the mère motion or move- 
ment of the sinker-râidng cam into or ont of operative position is 
such invention. But for such a claim there is no warrant in this case 
or at ail. It is not open to the patentée^ in reason or in law, to claim 
either the effect or function of the mechanism designed by him to 
producé teuch effect or perform such ftmction. In the case of the pat- 
ent in suit, as well as in the alleged infringing machine of the défend- 
ants, the effect or end resuit, which must be taken to hâve been in the 
inventoria mind, is the inoperâtive position of the sinker cam and sink- 
ers on the inactive side of the machine. It is tpue that this position 
was an end sought to be brought about, not for its own sakfe, but as 
a condition précèdent to a doser placing of the needles, which doser 
placing was, in its tum, a necessary condition to the producing of a 
fine-gauge fabric; but it is not required that we should seek an abso- 
lutely ultimate end, if that were possible, but only the natural and 
immédiate resuit of the mechanism in question. In the case bef ore us, 
this was, as We hâve said, the nonoperative position of the sinker cam 
and sinkers ,during the period when the needlea were inoperâtive on 
that side. This was the obvious desideratum in the machines as al- 
ready Constructed, and, as a matter of fact, was recognized as siich 
by Joseph Bennor as early as December, 1891, and set forth in his 
letter of that date to the complainants in this suit. It is necessary, 
therefore, that we should so read the latter half of the flrst claim of the 
patent, which alone refers to any improvement in the primary ma- 
chine, in connection with the spécifications, as to enable us to identify 
the mechanism invented and claimed by the complainants. Doing so, 
we find that in a machine in ail of its main f eatures similar to the old 
machine devised by Bennor, and long in use, the complainant Powell 
has made movable the T head, carrying the open cam bar, of the old 
machine, so that it shall slide backwards and forwards transversely 
to the line of niovement df the carriage în which it is placed, and be 
made to reciprocate with the cams of a cam bar, d, d, rigidly flxed to 
the carriage. This movement backwards and forwards is so devised 
that, when actuated by appropriate cam mechanism, the sinker-cam 
T head can be so retracted into the récesses, s, s, of the cam bar, d, 
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that the sinkers, during the inactivity of the needles on that side, will 
be depressed and held in that position by the cam bar, d, co-acting 
with the cam bar, f, f, nntil, when the needles become again active, 
the T head cam bar is thnist forward into such position as to allow 
the cams to engage the butts of the sinkers, and so operate the same in 
connection with the needles. 

■ Complainants say in their brief, "The soûl of the invention — the 
happy thought — was the idea of making what had previously been, for 
ail operative purposes, a fixed cam, a shifting cam." But the thing 
sought or the resuit aimed at was an efficient shifting or moving ont 
of operative contact of the sinker cam and the butts of the sinkers drar- 
ing the inactivity of the needles on that side. The happy thought of 
the patent was the device or mechanism there set forth, to accomplish 
such shifting or movement. The patent was for the device, and not 
for the movement, as it could not lawfully be. It is this efficient de- 
vice of a transversely sliding T head, carrying a cam co-acting with 
a fixed cam, that is the invention claimed and described in the patent 
in suit; and the resuit or effect of such device, when actuated at the 
times required, is to move out and keep out of operative position the 
sinker cams. It is this particular device for producing the resuit, and 
not the resuit or effect itself, that is patented. "It is for the dis- 
covery or invention of some practicable method or means of producing 
a bénéficiai resuit or effect that a patent is granted, and not for the 
resuit or effect itself." Corning v. Burden, 15 How. 252, 14 L. Ed. 
683. In Le Roy v. Tatham, 14 How. 156, 14 L. Ed. 367, the court say : 
"A patent is not good for an effect, or the resuit of a certain process, 
as that would prohibit ail other persons from making the same thing 
by any means whatsoever." Complainants cannot be permitted, by 
the use in their contention of the word "shifting," as applied to the 
movement of the cam out of operative position, to so broaden the 
scope of the invention as to cover any or every other device for effect- 
ing that movement, and so, practically, to obtain more than the pat- 
entée invented, and more than the patent can give. Even if it were 
allowable to daim, under this use of the word "shifting," the intermit- 
tent movement of the sinker cam out of operative position, irrespec- 
tive of the mechanism by which such movement or motion is effected, 
it is to be observed that the claims do not use the word, and nothing 
elsewhere in the patent justifies the claim of such an invention or 
the monopoly of such a thought. The défendants' means or method 
of producing this effect is différent altogether from the device of the 
patent in suit. Instead of a transversely sliding bar or T head, the 
T head on which the sinker-raising cams are fixed is rigid, and has no 
motion relatively to the carriage. It is true that the effect or resuit 
of automatically placing the cam in alternately operative and in- 
operative positions, according as the needles on that side are active or 
inactive, is accomplished, as it is also accomplished by the device of 
the patent in suit. This, however, is done by raising or swinging 
through a small arc the upper end of the carriage on which the needle 
bed and sinker cams are fixed, so as to move out of operative position 
simultaneously the needle cam and sinker cam of one side. There is 
no sliding of a T head backward and forward into and out of the recip- 
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roeating recesses of th.e fixed cam bar, d. While thé invention of com- 
plàinants is a meritorious one, it occupies no such position in tlie art 
as to giye it daim to anything more than a fair and unstrained applica- 
tion of the doctrine of équivalents. The thing to be donc, or the effect 
aimed at, was, at a certain period of the knitting opération, to get 
the sinker cam bar ont of operative position. One means of doing so 
was the transverse sliding motion of the T head, and that was the 
means of the patent in suit. Another means was that of "dragging" 
the long cam bar of the primary machine, so as to prevent its operating 
the section of sinkers opposite a section of active needles; and that 
was the method of complainants' ûrst applied for, but later issued, 
patent No. 523,867. While another means of getting the sinker cam 
ont of position to operate the sinkers at the times required was to raise 
the end of the carriage, in whioh both sinkers and needles were 
operated, and thus lift, instead of slide, the sinker cam out of operative 
contact with the needles. This latter differs from both the other 
means, in that it dépends upon a lifting or swinging motion, and not 
upon the sliding motion^ keeps the T head in a fixed position, relative 
to the carriage, instead of a shifting one, and does away with the cam 
bar, d, of the patent in suit, which, co-acting with the movable cam bar 
when retracted into its recesses, serves to hold the sinkers in their de- 
pressed position. In the défendants' machine this holding down of 
the sinkers in their depressed or normal condition is accomplished by 
springs, against the resiliency of which they are raised by the sinker- 
raising cam. It is difiicult to see how any doctrine of équivalents can 
apply to a device so simple and of such narrow scope as that of the 
patent in suit, or be invoked, as hère, without claiming for the patentée 
more than he had invented, and more than he had a right to claim. 
Unless a means of accomplishing the resuit aimed at, as différent from 
that described in the patent in suit as that of the défendants' machine, 
is considered an essentially independent and nonequivalent device, 
the complainants could prevent the employment of any means by 
Bennor, the patentée of the primary machine, to improve his machine 
for the end and purpose in view, as well as ail other persons. Such 
a resuit would be injurious to the further progress of the art in ques- 
tion and to the public. The patent laws were not designed to produce 
such results, and should not be so construed. The défendants' device 
cannot be read out of the patent of complainants. "The spécification 
of the patent particularly pointing out an invention to which the claim 
and every élément thereof is presumably referable, there being no 
other invention particularly pointed out to which the claim can refer, 
we are justified in concluding that the disclosure of the spécification 
and the subject-matter of the claim are the same, and together consti- 
tute a compliance with the statutory mandate, that the patentée 'shall 
particularly point out and distinctly claim the part, improvement, or 
combination which he claims as his invention or discovery.' " Com- 
puting Scale Co. v. Keystone Store-Service Co. (0. 0.) 88 Fed. 788. 

The claim and the spécifications being thus read together, we 
think no one can properly identify the device of the patent in suit 
in the défendants' machine. The défendants' machine bas no cam 
bar, d, nor any mechanical équivalent therefor. It has no shifting 
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or movable T head, holding cams that co-act with the cams of the 
cam bar, d, moving eut transversely to the line of motion of the 
carriage. On the contrary, défendants' machine has the short, 
open, raising cam, mounted on the carriage, and working in com- 
bination with springs attached to the sinkers, which is character- 
istic of the construction called for and described in défendants' own 
prior patent, 485,317, and it has no movement relative to the car- 
riage at ail. The only movement upon which défendants rely to 
get this open cam ont of operative position is that imparted to it 
by the lifting of the carriage itself. We can discover no equiv- 
alency of mechanism hère. The equivalency contended for by com- 
plainants is in reality an equivalency of resuit and function. Com- 
plainants cannot claim any and every mechanism which will resuit 
in not vibrating the sinkers on the inactive side. That is a function 
or eflfect. No more can they be heard to claim any and every mech- 
anism which will move the sinker cams out of their normal position 
in which they would otherwise vibrato the sinkers. That is a func- 
tion. In Miller v. Manufacturing Ce, 151 U. S. 203, 14 Sup. Ct. 
310, 38 L. Ed. 121, the. suprême court say, "Merely because two 
things operate to perform the same function or accomplish the same 
resuit, they are not necessarily the same." In Clough v. Barker, 
106 U. S. 166, 1 Sup. Ct. 188, 27 L. Ed. 134, the court held that the 
compared device, in order to be an équivalent, must "perform the 
same office in substantially the same way as, and be a known équiv- 
alent for," the patented device. The cam bar, d, in the patent in 
suit, could not possibly be substituted for, or perform the office of, 
the springs in the défendants' machine. 

It is not denied that the defendant's machine is speciflcally de- 
scribed in his patent 557,641, and also in his companion patent of 
the same date, 557,639, and is there described as an improvement up- 
on defendant's prior machine, for which patents 485,316 and 485,- 
317 were issued. Among the improvements stated is one relating 
to "a construction of the cam carriage, the knitting cams, and the 
means for controlling the same." The second patent named states 
that it relates, inter alia, to "a novel construction and arrange- 
ment of sinker mechanism." Thèse patents were granted to de- 
fendant two years and four months after the date of the patent in 
suit. The grant is to be presumed to hâve been made after a fuU 
examination by oificial examiners, with the prior state of the art 
fully in view, especially as the same is shown by previously granted 
patents. There can be no reason why the presumption of validity 
and noninterference with any prior patent should not obtain as 
strongly in defendant's favor as it does in favor of the patent in 
suit. In considering the weight of the testimony, as to ail points 
bearing on the question of infringement, this presumption must be 
kept in view. The cases cited by counsel for the défendants in this 
regard fully sustain this proposition. In Corning v. Burden, 15 
How. 252, 14 L. Ed. 683, the suprême court say: 

"In cases where the évidence 5s nlcely balanced, It [the defendant's patent] 
may hâve weight with the jury in making up their décision as to the plaintilï's 
rights; and, if eo, it Is not easy to perceive why the défendant, who uses a 
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Pfltepited machine, should not bave the beneflt of a like presumption inhis faror, 
ariWjig from a llke Investigation of the orlglnality of his Invention, and the 
Jûa^ent of the proper offlcérs; that his invention is new, and not an Infriûge- 
méûtbf the patent granted to the plaintifE.'' 

Boj^d V. Tool Co., 158 tJ. S. 260, 16 S»p. Ot. 837, 39 L. Ed. 973; 
Aiûerïcan Nicholson PaTement Co. V, City of Elizabeth, 4 Fish. Pat. 
Ca^: 189, Ped. Cas. No. 312; Kohïér i. George Worthington Co. (C. C.) 
77 Fed. 844; Ney MfgrCo. v. Supérior Drill Co. (0. C.) 56 Fed. 152; 
St. Louis Gar-Coupler Co. v. National Malléable Castings Co., 31 
0. 0. A, 265, 87 Ped. 885; Hlinois Steel Co. v. Kilmer Mfg. Co. (C. 
0.) 70 Péd. 1012. 

In the case last cited, the court sàid, comparing the complainant'a 
with thpdefendant's machine: . 

"It was contended that thèse différences lii construction and opération were 
Immaterlal, Mid that defendant's deviCes were équivalent to those of corn- 
plalnant. » • * The mlll of the détendant was bullt imder [his] patent. 
The grant of this later patpjit for a machine designed to accompllsh the same 
resuit as that.of the patent in suit raises a presumption that there Is a sub- 
stantial différence between them, and that the later is not an infringement of 
the earller patent" 

The charge hère is that défendants hâve' iûtentionally infringed; 
i. e. committed a tort. .The burden of establishing this charge is 
upon the complainants, and, for the reasons above stated, that bur- 
den is materially increased by the fact in the cause that for the 
alleged ihfringing mèchànism one of the défendants has had is- 
sued to hina f rom the patent office a patent. The presumption aris- 
ing therefrom in favor qf défendants has not, in the opinion of the 
court, been overcome by complainants, nor the gênerai burden of 
proof Bustained by them of satisfactprily showing an infringement 
by défendants as chargéd. , > 

It will not be necessary to resort to separate and independent 
discussion of the alleged infringement of claim 2. What has been 
said in regard to the scope of claim 1, and its lack of identity, 
when read in connection with the spécifications, with the device of 
défendants' machine for accomplishing the same resuit, must throw 
claim 2 of the patent in suit entirely out of relation to défendants' 
machine,. That is to say, claim 2 of the patent in suit refers to 
"means for throwing both sets of cams out of action simultaneously, 
during the one movement of the head devoted to the formation of 
the setting-up course," in combination with the device of claim 1; 
the additional élément being merely the "spécial stop," which opér- 
âtes to throw both sets of cams out of action at the same time, in- 
stead of alternately. It is quite obvions that claim 2 is for a true 
combination of the élément of claim 1 with this new élément (the 
spécial stop). If, therefore, défendants* machine does not contain 
the élément of claim 1, it is impossible for that élément to be prés- 
ent as ah élément of the so-called combination of claim 2, and 
hence does not infringe that claim. It is the opinion of the court 
that the complainants' case is without equity, and that the bill 
should be dismissed, with costs. 
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CONSOLIDATED STORE-SERVICE CO. T. SIEGEL-COOPER CO. et al. 
(Circuit Court, S. D. New York. June 25, 1900.) 

L Patents— Inpringbment—Stobe-Servicb Appakatus. 

The Osgood patent, No. 357,851, for an improvement in cash-car ap- 
paratus, ttie devlce described conslsting of a car rigidly suspended by two 
wlieel Mngers from a horizontal wire, along which it Is moved by a push 
of the hand, discloses patentable invention, was not antlclpated, and is 
valid, although entitled to a narrow construction. Claim 1, as so con- 
strued, is not infringed by a carrier having a single wheel, altliough It bas 
underneath guides at either end to prevent oscillation, which is accom- 
pllshed in the device of the patent by the second wheel; nor by a devlce 
in which the wire track is inclined so that the car runs thereon by gravity. 

2, Samb — Invention— BuFPEB fok Cash Cab. 

The Osgood patent, No. 293,192, for an improvement in cash-car ap- 
paratus, claim 2, covers an arresting stop or spring buffer adapted ta 
receive and hold the car, which, as described in the spécification, consista 
merely of a forked wire or spring so placed that the car entera between 
the ends of the arms, and is arrested and held thereby; and Is an obvions 
mechanical expédient destitute of invention. 

In Equity. Suit for infringement of patents. On final hearing. 

Frederick P. Fish, for complainant. 
Albert H. Walker, for défendants. 

SHIPMAN, Circuit Judge. This bill in equity was brought to re- 
strain the alleged infringement of claim 1 of letters patent No. 
357,851, dated February 15, 1887, issued to Edwin P. Osgood, called 
hereinafter "Patent No. 1," and of claim 2 of letters patent No. 293,- 
192, dated February 5, 1884, and issued to Byron A. Osgood and 
Edwin P. Osgood, and called hereinafter "Patent No. 2." Each of 
thèse patents was for an improvement in cash-car apparatus used in 
sales rooms. Patent No. 1 was for a single wire made tant at the 
ends without intermediate supports, and practically horizontal, with 
a car suspended beneath the wire upon two wheels running on the 
wire, one behind the other, by means of hangers, which form a frame 
for the wheels. The two wheels prevent oscillation, and, as the car 
is flxed to the hangers, it moves as a rigid body, and regularity of 
movement is preserved. The car is pushed in either direction be- 
tween the sale station and the cashier's desk by a single impulse given 
by the hand. 

Claim 1 is as follows; 

"In a cash-car apparatus, a wire stretched horizontally between flxed supports 
at each end. and in the described relation to the cashier's desk, in eombination 
with a freely moving car held below the wire on wheel hangers, to which it is 
rigidly conneeted, the wheels thereof being fitted to run one behind the other 
on the wire, whereby the car is held rigidly against oscillation longltudinally of 
the way; the whole moving structure being thus adapted to be Impelled as a 
solid body from one end of the way to the other in either direction by the 
momentum imparted by a single impulse or push, substantially as described." 

The System was a decided improvement upon previous devices. It 
was a single, horizontal taut wire, without intermediate standards or 
supports, and without machinery for the propulsion of the car, which 
was secured against oscillation by the double wheels rigidly secured 
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to the hangers, and propelled to and fro by a single push of the 
liand. îlièîîi¥èntîon àad nôt béen àntleipated, and was patetrtàble. 
The Forsyth patent, No. 3,42^, tor a slidwg door provided at its upper 
edge or top with rollers traversing a suspended bar or rail, has no 
bearing upop tbp art of càgh-seryice appa;ratus. The Chesebrough 
patent, No.; 99,406, for means qf rapidi transit across rivers by in- 
clined eables from the tops of towers oH the opposite sides of the 
river, and a car running dowtt the inclinêd cable by gravity; the 
David Bro^n patent, ^o. X65,473, whibji describes a wire rail sus- 
pended between two standards, a car suspended from the rail, and 
moved backward and forward by an endless.rope passing over grooved 
pulleys; the White patent. No. 221,488, for a double inclined way 
upon which cars descend by gravity; thç Hayden patent, No. 241,008, 
Which was for à môdiflcàtioti df the White patent, just mentioned, 
iand was also intended to be for inclined tracks upon which the cars 
moved by gravity, and was neither designed, adapted, nor used for 
a horizontîS '^ire upon WMch cars were to be moved by a single push 
of the hand; and the WWte patent, No. 229,783, for means for 
driving the cars along the rods by propelling devices like cords or 
belts, — ^do riot anticipate, because each was for a carrier moved upon 
a différent principle from that of the Osgood invention. In regard 
to the patentability of patent No. 1, I concur with Judge Baker, of 
the district of Indiana, who said in the case of the présent complain- 
ant against Herzog (C. C.) 100 Ped. 299 : . 

, ; "No one before Osgood had concelved the Idea that a store-service apparatus 
çonsisting of a tautly-stretchedt Wlre way, with a car or carrier rlgldly attached 
to. wiieel hangers havlng grpoved wheels, placed one behlnd the other on the 
wày, wàs capable of a suçceséftfl opération by an îfnpulse or push. Thls concep- 
tion was novèl in the art, and as an operatlve meehanism it was flrst embodîed 
In the Osgood patent." 

Th6 apparatus used by the défendants is of two kinds, — one for a 
cash railway, and the other for a package railway. The wires upon 
Which the cash fcàrriers ruil are not perfectiy horizontal, for the lengths 
¥àvy from about 20 feet to about 200 feet, and the down grades from 
the cashier's station to the sales station vary from about 1 foot in 12 
,féèt to about 1 foot in 100 feet. Whether the wires which are of 
gireatést inclination are oi? are not pràctically horizontal, it is not 
iic.essary to consider, because the defendant's cash-carriër System is 
à bhe-wheeled apparattis. The carrier frame is extended in each 
direction from the wheel parallel with the track, and below it, and 
"has at each end an upward extension, which extensions are each 
provided with a notch at the upper end, which notches receive within 
itieni the ynve of the track. In other ^ords, each end of the track 
îr^ne is provided with a pair of fingers, or a kind of fork, which 
embraces the track wire." Thèse two guides check a tendency to os- 
cillation. It is said that they accomplish the same resuit as the 
Sécfjnd wheel in regard to oscillation, and they probably do to a 
çettâin exténtj but they are merely guides which hold the wire, and 
are not a wheel which supports the carrier, and the invention was 
tocrnarrbw to include a departure f rom supporting wheels to guiding 
àngers. The package carriers hâve two wheels, but it is stipjilated 
that "the length of wire wftys vary from about ten feet to about forty- 
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four feet, and each. of the wire ways runs on a down grade from the 
packing station to the sale station, and thèse down grades vary 
from one foot in ten feet to one foot in twenty-two feet." Thèse 
package carriers run from the packing station to the sale station main- 
ly by the force of gravity. There is no infringement of claim 1 of 
patent No. 1. 

Claim 2 of patent No. 2 was as follows: 

"In combination with the wires and supportlng bar or ring of a cash-car 
System, an arresting stop or a spring buffer adapted to receive and hold the 
car." 

The spécification says: 

"In order to prevent reboundlng when the car reaches the terminus of the 
track, we provide a spring of fiât or round métal, which acts as a catch and 
buffer. The two arms extend above or below the track, and parallel there- 
■with. The ends of the arms are flared outward to receive the forward part 
of the car, which thus opens the arms and passes between, being firmly 
clampeâ and héld therein. Thus the force of the shock is broken, and rebound- 
lng prevented." 

The défendant, instead of the forked buffer, bas at each end of 
the track an enlargement of the track "composed of a coiled wire like 
a spiral spring, wound around the main track wire, which it loosely 
encircles, except at the forward end, when it is substantially in 
contact with the track wire." "As the car cornes in, its guide pro- 
jections (beneath the track wire) bear frictionally against the coiled 
wire surrounding the main track wire, thus tending to retard the 
movement of the carrier, and the frictional pressure will increase 
as the car progresses" until the car is brought to rest. The stop of 
the patent is a primitive affair, while that of the défendant is neàtly 
and efflciently organized. It may be that the latter stop is an équiv- 
alent of the former, but I think that the forked buffer of patent No. 
2 was so obvions a mechanieal expédient as to be destitute of inven- 
tion. 

The bill is dismissed, with costs. 



WBSTINGHOUSE AIK-BEAKE CO. v. CHRISTENSEN ENGINEERING CO. 

(Circuit Court, S. D. New York. July 9, 1900.) 

Patbnts — Infringement— Air-Ekake Mechanism. 

The Westinghouse patent. No. 360,070, for Improvements in fluid press- 
ure automatic brake mechanism, nnder the construction plaeed thereon 
by the suprême coinrt, must be confined closely to the détails of the 
mechanieal structure disclosed therein, and is not infringed by a device 
so eonstrncted that, in the application of the brake, air is admitted to the 
brake-cylinder from both the train-pipe and the auxiliary réservoir. 

In Equity. Suit for infringement of a patent. On motion for 
preliminary injunction. 

The patent sued upon is No. 360,070, March 29, 1887, to George Westinghouse, 
Jr., for improvements in fluid pressure automatic brake mechanism. The 
claims relied on are the first four, which read as follows: "(1) In a brake- 
mechanism, the combination of a main air-pipe, an auxiliary réservoir, a 
brake-cylinder, a triple valve, and an auxiliary-valve device, actuated by 
the piston ot the triple valve, and independent of the main valve thereot 
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ior admlttlng air In the application of the brake dlrectly f rom the main alr- 
pJj[>iB to the brake-cylinder, substantjally as set forth. (2) In a brake-mech- 
antam, the combinatlon of a main alr-plpe, an auxiliary réservoir, a brake- 
cylmder, and a triple Valve having a piston, whose prelimlnary traverse ad- 
mlts air from the auxilitiry rëservoit to the brake-cylinder, and which by 
a fgrther: traverse admltB air directly from the main air-pipe to the brake- 
cylinder, substantially as Siet forth. (3) In a brake-mechanism, the com- 
bination of a main air-pipe, an auxiliary réservoir, a brake-cylinder, and a 
triple valve having a piston, whose prellminary traverse admits air from the 
auxiliary réservoir to the brake-cylinderi ttnd-whieh by a further traverse admits 
air directly from the main air-pipe to the brake-cylinder, and éffects a second 
admission of air from the auxiliary réservoir to the brake-cylinder, substan- 
tially as set forth. (4) The combinatlon, in a triple-valve device, of a case or 
chest, a piston flxed upon a stem and worklng in a chamber thereln, a valve 
moving vifith the piston-stem and goVëming ports and passages in the case 
leading to connections with an auxiliary réservoir and a brake-cylinder and 
to the atmosphère, respectlvely, and an auxiliary valve actuated by the piston- 
stem and controUing communications between passages leading to connections 
with a main air-pipe and wlth the brake-cylinder, respectlvely, substantially 
as set forth." 

Frederick H. Betts, for the motion. 

William A. Jenner and Edmund Wetmore, opposed. 

LAOOMBE, Circuit Judge (after stating tlie facts). The entire 
subject of the automatic air brake art, down to and including the 
subséquent improvement of George Westinghouse, Jr. (No. 376,837), 
bas been most fuUy discussed in this circuit in two litigations; the 
first brought upon No. 376,837 (Westinghouse v. Air-Brake Co. PO. 
C] 59 Fed. 581; Id., 11 0. G. A. 528, 63 Fed. 962), and the second 
upon No. 360,070 (Westinghouse Air-Brake Co. v. New York Air- 
Brake Co. [C. C] 65 Fed 99; Id., 16 C. C. A. 371, 69 Fed. 715). It 
would be idle répétition to rehearse again this twicetold taie. To 
the judges'in this circuit it seemed that in No. 360,070 the patentée 
disclosed to the world a highly meritorious invention; that in the 
fuUest sensé of the word he was a pioneer; that, although the mech- 
anism of 360,070 had serions defects, which were eliminated by 
subséquent improvements, nevertheless it was operative, was novel, 
and pointed ont the path of future success. It seemed clear that the 
great adtance made by 360,070 was that the braking-mechanism, 
which, considered as a whole, runs from the engine to the rear of the 
train, was so modifled that the compressed air locally vented at each 
car was by, the opération of the engineer's valve vented at the proper 
time, not tô'thi^ open air, but into the brake-cylinder. No one had 
done this before, and there was not disclosed any subséquent efficient 
brake-mechanism of the type in question which did not make use of 
this very improvement. Moreover, it did not seem to us that when 
an inventor so arranged the ports, passages, and moving parts of an 
extensive pièce of mechauism eo that the compressed air which op- 
erated it was guided into one part of the mechanism instead of into 
another, thereby securing a novel and most meritorious improvement 
in its efflciency, his claim was obnoxious to the objection that it was 
for a function. For thèse reasons, as will be seen from the citations, 
supra, ail the décisions in this circuit held that 360,070 "achieved 
great necessities and overcame great hindrances"; that it gave to 
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the world an improvement in the art which was essential to tlie struc- 
ture of a successful quick-action air brake, and was an indispensable 
part of the "bridge which carried railroad car builders from failure 
to success." Therefore it was held to be a patent of great breadth, 
and its claims were construed most liberally to cover the meritorious 
invention they disclosed, and the patentée was given the fullest ben- 
eât of the doctrine of équivalents. Were this construction still to 
prevail, there would be little difflculty in finding infringement in the 
device of défendant in this suit. But the obstacle in the way of 
granting relief to complainant is that since this patent was last 
discussed hère the suprême court has reached an entirely opposite 
conclusion. Westinghouse v. Boyden Power-Brake Co., 170 U. S. 
537, 18 Sup. et. 707, 42 L. Ed. 1136. The circumstance that this 
décision was concurred in by a bare majority of the court may doubt- 
less be considered when it is collated with other deliverances of the 
same tribunal in order to deduce from them ail some principle of gên- 
erai application, but surely, so far as No. 360,070 is concerned, it 
must end ail discussion. That patent, at least, must now be con- 
strued by the circuit courts as one which is saved from invalidity as 
an attempt to patent a function solely by conûning its claims closely 
to the détails of mechanical structure which they disclose. This ma- 
terially simplifies the discussion of the question hère presented. The 
suprême court found that the Boyden structure was saved from in- 
fringement by reason of several différences existing between it and 
that described in No. 360,070. One of thèse différences is thus 
stated: 

"In the Westinghouse patent the [auxillary] valve Is not in the line of travel 
between the auxiliary réservoir and the brake-cylinder, and admits train-pipe 
air only. In the Boyden patent it is In the Une of travel, both from the auxili- 
ary réservoir and from the train-pipe, and àdmlts both currents of air to the 
bralîe-cyllnder." 

From the aflSdavits submitted with the movihg papers and the con- 
trasted drawings of the devices of complainant and défendant (Ex- 
hibit A), it would appear that defendant's device in this particular 
resembled Westinghouse, rather than Boyden. The green line rep- 
resenting auxiliary réservoir is represented as passing whoUy through 
the adit 6 to valve 31, and thence directly into the adit to the brake- 
cylinder. But the défendant insista, and its affldavits, exhibits, and 
diagrams support the proposition that some considérable portion 
of the auxiliary réservoir air passes through the additional adit 
6, and leaks through under the emergency valve 41. The resuit of a 
careful examination of the afiQdavits and exhibits is to lead to the 
conclusion that for the purposes of a motion for preliminary injunc- 
tion it must be admitted that defendant's device acts by allowing 
no inconsiderable part of its auxiliary réservoir air — most f requently 
(when 31 is closed) the whole of such air — to follow a line of travel 
intersected by the auxiliary valve. Complainant's affldavits cannot 
be accepted as establishing the converse in the face of defendant's 
affldavits and exhibit, whatever may be developed when testimony is 
taken under cross-examination. Inasmuch as the train-pipe air con- 
cededly foUows a line of travel in which the same valve is encounter- 
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ed, the result is that etated in the Bojdea Case,— tlie Talve "admits 
both currents oti&kAo Ithe brake-cylindej^." Siiice this change of loca- 
tion of the valve; slight thongh it be, was expressly enumerated as one 
of those modifications which differentiated Boyden f rom Westing- 
house, the opinion in 1|6 TJ. S., 18 Sup. Ct,, and 42 L. Ed. constrains 
this court to give to> a like change the same effect in differentiating 
Christensen from Westiûghouse. The motion for preliminary injunc- 
ticm ils denied. 



PBLZBB V, DAUB CO. 

(Circuit Court, S. D. New York. June 26, lOOO.y 

Patbnts^Intkntion— Electbto Ligbt and Gas Fixtures. 

Ihe Stleringer reissue. No. 11,544 (original No. 294,697), for a comblned 
gas an* electrlc llght flituré, is voîd for lack of patentable invention, In 
vlevr of the prlor patëflt to the same inventor, whlch covered a devlce 
toT utUfelng gas flxturea for electrie llghts wlth safety, the improvement 
on Buclir devlce embodled Ip the later patent, by whlch certain of the arms 
of the âxture were gtill used for gas, wbile the others carrled electrlc 
llghts, bètng one whlch woûld readily occur to a meehanical electrician. 

Djer, Edmonds & Dyer, for complainant. 
Henry M. Brigham, for défendant 

SHIPMAN, Circuit Judge. This bill in equity was brought to re- 
strain the infringement of i reissued letters patent No. 11,544, dated 
May 26, 1896, issued to JJuther Stieringer, assigner to George Mait- 
land, in lieu of original patent No. 294,697, dated March 4, 1884, for 
a combinçd gas and electrie light flxture. Another original patent 
had bëen issued to Stieringer, dated June 6, 1882, for an improvement 
in electrical flxtures, and had been reissued as No. 11,478, dated 
March 12, 1895. Thèse two original patents were declared invalid 
by the circuit court for the Eastern district of Pennsylvania (Mait- 
land V. G:ibson, 63 Fed.l?6), whiçh décision was affirmed by the cir- 
cuit court of appeals (HÇ. C. A. 44|i, 63 Fed. 840). Thereupon ap- 
plic£^tions fop reissues of each patent were flled, reissues were granted, 
the earlier patent was sustained. in this court (Maitland y. Archer & 
Pancoast Co., 72 Fed. 66p), and its décision was sustained in the court 
of appeaJs for, this circuit (?9 C. O, A. 607, 86 Fed. 124). The object 
of the invention describéd in the reissued patent now in suit was to 
produce a cqmbined gas and electrie light flxture, which should in ail 
material respects hâve the appearance of the usual gas flxture with 
radial arms, but in which a part of the projecting arms should be 
devoted to gfis and a part should be exclusively used for electrie 
light. The invention was safe, useful, and successïul, while each 
device of the prior art shown in the record, which attempted to be a 
pombined gas and electrie flxture, was ,a failure. The Stieringer pat- 
ent was not antîcipated^ and infringement of its claims 1, 5, and 6 
is not denied. The defendant's flxtures are, in material respects, a 
copy of the -patented flxture. 

The question of importance is th^t of patentable invention in view 
of Stieringerfs prior patent, reissue No;. 11,478, and this question 
compeïs a restatement of what the patentée had done, as shown in the 



PELZEE V. DALE CO. 495 

earlier patent. The demand for that invention, the gist of it, and its 
utility were described in the opinion of the court of appeala (29 G. 
C. A. 607, 86 Ped. 124) as foUows: 

"Shortly before the year 1881 the means by whlch Bdison's Incandescent 
electrlc lamp could be introduced Into houses and buildings which had there- 
tofore been lighted by gas, and whlch were supplled with gas fixtures, began 
to be actively dlscussed by electrlcians and mechanics. The public was accus- 
tomed to gas fixtures. Much money had been expended In developlng graceful 
and ornamental styles. The fixtures to be used excluslvely for the new lamp 
were undeveloped, and those who proposed to try electricity as an illuminating 
agent desired to use the class of fixtures to whlch they were accustomed. 
The objection to such use was that, if the gas-pipe System was employed as a 
support for the two electrical wires, the gas-pipe outlet, which connected with 
the ground, would be a source of constant danger to the saf ety of the electrical 
appliances and of the house Itself. Underwriters against fire became alarmed, 
and finally demanded that, where incandescent lights were attached to a gas 
fixture, or a metaUlc fixture having a ground connection, the wires should be 
separated 2Và inches from each other, or should be separated from the métal 
of the fixtures by some soUd insulation. » * ♦ The gist of the invention 
consisted in making use of metalllc gas fixtures by introducing insulated con- 
ductlng wires concealed wlthin the fixtures, and capable of carrying the elec- 
trlc current to and from the electrlc lamps; in supporting the fixtures by the 
gas outlets or gas pipes; and In placing a joint having metalllc couplings and 
an intermediate section of insulating material between the upper end of each 
tixture and the end of the gas pipe, so as to secure complète insulation of the 
fixture from the grounded piping of the house. The utility of the invention 
is acknowledged by the universallty of Its use wlthout spécial modification. 
The gas metallic terminais furnish a strong and convenient support, the insula- 
tion avoids the danger which would otherwise resuit from the use of grounded 
metallic piping, and the concealed wires are neither unsightiy nor liable to 
abrasion." 

What Stieringer did was to make a safe and successful electric 
light fixture from a gas fixture witli radial anns, and unaltered in its 
external appearance. What he successfully undertook in the new 
invention was to aller this new fixture so that a part of the arms 
could be used for gas and a part for electric light; and the way in 
which he accomplished the desired resuit was, speaking generally, by 
preventing the flow of gas into those radial arms which were to be 
used for electric light, by making openings into those arms for the 
wires which carry the current to the electric lamp arms, and intro- 
ducing the two main wires into the space between the ordinary iron 
gas pendant and the ornamental shell which surrounds it. In the 
complainant's brief a more particular description is given, which is 
condensed as follows: In the ordinary gas fixture this central iron 
pendant is screwed at its bottom into a cast-iron distributing body, 
from which the gas arms project radially. The distributing body is 
a small cast-iron box, having a hole in its top for receiving the cen- 
tral gas pipe, and holes in the sides for receiving the arms. Tke 
central gas pipe, the distributing body, and the arms are the skele- 
ton of the fixture. This skeleton is surrounded by an ornamental 
shell. The radial gas arms are ust^ally not so surrounded, being gen- 
erally made of polished brass. Taking this structure, Stieringer 
closed the gas passage between the gas distributing body and part 
of the radial arms, and made openings into thèse radial arms out- 
side of the distributing body, but within the space formed by the 
ornamental shell. The electric lamps are mounted upon thèse radial 
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ann% whicli are eut off from tHe gas passageway, -while the gas 
biinters aïe carried by the radial arms wMch rémain open to that 
passageway. For supplying current to the electric lamps, two main 
■wires are iatroduced into the spacç between the omamental shell and 
the centrai gas pipe. They enter that space below the upper end of 
the central gas pipé, but above an adjustable canopy. Openings are 
made in the top of the ornamental piping to permit the passing of the 
■wires» iato this space. Thèse m^în wirës ^ass down alongside of the 
central gas pipe, but inside of the omamental piping, and enter the 
space between the gas distributingi body and the ornamental shell. 
The electric lamp arms are provided each with two wires, which pas» 
from the electric lamp socket through that arm into the space around 
the distributing body, Where the two arm wires are connected with 
the two inain wires. 

It will thus be seen that, having utilized the old gas fixture so 
as to make it safe for electric light purposes, the patentée, in his 
secoûd inirention, permitted a p^t of the arms to be used for gas 
purposes, and sent the electric current through main wires placed 
in the space between the central pendant and the extemal shell. 
This use of that space was not novel, but had been customary in 
dèvices for electrically lighting gas flxtures. If one places himself 
at the poiut of time prior to the eàrlier invention, there is, as it seems 
to me, little diflSculty inseeing inrentive genius in the entire resuit 
of a combined gas and electric light fixture; but when the practical 
diflaculties in the way of safety had been sunnounted, and an electric 
light fixture had been obtained from a gas fixture, I see no inventive 
genius in 'permitting thé new eleétric fixture to accomplish in part 
its original object, — ^that of furnishing light by gas. The accomplish- 
ment of the resuit would hâve beeri'difflcult for a mechanic of another 
class, but to the mechanical electricîan the important feature of the 
invention, which was to place the 'niaiii wires in the Tacant space 
between thé lîendant and the shell, and tionnect them with the wires 
in the electrical radial arms, was a ample matter. I therefore think 
that StieringeP's improvement upon his first invention, although 
novel, useful, and still utilizéÛ by persons who désire to hâve in their 
houses mèkns for the immédiate use of either illuminant, bas not 
the élément of patentable invention. The bill is dismissed, with coats. 



INDIANA NOVBtiTY MFG. ÇPi v- CEOOKEK CHAIE CO. 

(Circuit Court o( Appeals, Seventh Circuit June 18, 1900.) 

No. 630. 

Patents— Patbhtàblb Novbltt— Bictci,?! Whbeis. 

The Marbfe patent, No. 547.732, for a wooden-rlm bicycle wheel, whleb 
dlffers from slmllar wheels prevlously made only In maklng a tongued 
and grooved Joint between the ends of the wooden rlm, where they meet, 
la void for vaut of patentable novelty, and anticipation In the prlor art 
of jolnery. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Wisconsin. 



INDIANA NOVELTY MFG. CO. V. CROCKER CHAIR CO. 4 97 

The decree of the Circuit Court forthe Bastem District of Wisconsln appealed 
from Is one dismlsslng for want of equity a bill to enjoln the appellee from 
Infringing Letters Patent No. 547,732, dated October 8, 1895, issued to George 
W. Marble for a wooden-rim bicycle wheel; and Letters Patent No. 506,430, 
dated October 10, 1893, issued to Charles F. Harrington for a wheel. 90 Fed. 
488. 

The Circuit Court found that both patents had been anticipated in the prior 
art, and were, therefore, invalld. On the hearing of the case in this court 
counsel for the appellant announced that in the prosecution of the appeal they 
placed no reliance upon the validity of the Harrington patent; and thereupon 
the appeal was argued solely upon the alleged error of the Circuit Court, in 
holding the Marble patent to be invalid. 

The effective portion of Letters Patent No. 547,732, (the Marble patent;, Is as 
foUows: 

"My inTention relates to Improvements in bicycle wheels, and to that par- 
ticular class of bicycle wheels having wooden rims. Heretofore wooden rims 
for bicycle wheels hâve usually been made from a continuous or single strip of 
wood curved into the proper circular form and having its meeting ends skived 
off at an angle and overlapped, forming an ordinary lap-Joint, secured together 
by glue and sometlmes by wrapping with thread or fabric, or else the wooden 
rims hâve been built up of a number of thin strips glued upon one another. 
Owlng to the necessary curved cross-section of the rim to form the annular 
channel to receive the tire serious objections hâve been found In practice to 
the composite or built-up rim composed of a séries of thin strips, and as the 
bicycle wheel is of the tension-spolse charaeter, so that its strength and stiff- 
ness dépend upon the rigidity of the continuous or circular arch formed by the 
rim of the wheel, it is obvious that where the wooden rim is made of a single 
solid strip of wood with its meeting ends skived off and lapped together the 
whole strain or tension of the wheel must necessarily corne upon this lap- 
joint and tend to loosen the same and destroy the wheel or cause the two skived 
and lapped parts to slip toward each other. 

"The object of my invention is to provide a wooden rim bicycle wheel 
whereln the rim may be made of a single solid strip of wood, and which will 
be of a strong and efficient as well as simple and cheap construction, and 
whereln the joint at the meeting ends of the solid strip will not tend to 
weaken or diminish the natural strength of the circular arch, and whereln, 
also, the tension and strain of the wheel upon the arch will not tend to loosen 
or weaken the joint forward between the two or more meeting ends of the 
strip. 

"To this end my Invention consists in a bicycle wheel having a wooden rim 
composed of one or more solid strips of wood, and preferably a single solid 
strip, and having Its or their meeting ends joined together by a séries of in- 
terlocking tongues and grooves extending longitudinally of the strip or strips. 
The meeting ends of the strip thus abut squarely together end to end, so that 
the arch of the rim is in fact as strong at the joint as elsewhere, and the strain 
or tension of the wheel upon the arch also of course simply tends to compress 
the meeting and abuttlng ends more firmly together, so that the strain or ten- 
sion bas no tendency whatever to weaken or loosen the joint. The interlocking 
or interfltting tongues and grooves are preferably formed with parallel sides, 
though this of course Is not an absolute essential. The abuttlng ends of the 
interlocking tongues and grooves are also preferably square, but this likewise 
is not necessary. The Interlocking tongues and grooves are likewise prefer- 
ably formed of the same length, although the construction may be varied in 
this regard, if desired. The joint as a whole or the séries of interlocking 
tongues and grooves are also preferably arrangea to extend in a band trans- 
versely or at right angles across the rim, but it will be obvious to those skilled 
in the art that the séries of interlocking tongues and grooves might be ar- 
rangea to extend otherwise than square across the rim— as, for example. 
diagonally. It will thus be seen that the tongued and grooved meeting ends of 
the rim abut one against the other, so that the fuU natural strength of the 
circular arch is preserved at the joint and so that the strain or tension of the 
wheel upon the circular arch bas no tendency to weaken or loosen the joint. 
103 P.-32 
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Bf mmaa ' bt. theàè InterlockJng tonglies and grooves eztendlng longitudlnally 
olîMtileairectkni of thejim atthe meeting ends of *« strip I bave discovered 
that ai» eaCcèedtogly flrioi, strong, and durabls wooden rim may be formed, hav- 
ingîno Jeirdèncy to work loôse or become weakened at the joints wben tmder 
stràin èr in use, and wherein, also, the Joint fonned in tlie rim is perlectly 
water tight, so that no molsture can work In or tlirough the rim at the joint, 
and whéreia ithe fôrm of the joint In no way tends to weaken or diminish the 
natural strength of the arch,;and T^hereia, too, the compressing strain or ten- 
sion uipon JÈe aréh has no tendency to icftaken or loosen the joint. 

"In thé aceompanying drawings, which form a part of thls spécification, and 
in which Similar letters of référence Indicate like parts throughout ail the 
vlews, Figure 1 is a side élévation of a bicycle wheel embodytog my inTention. 
Flg; 2 is am enlarged crossrSection taken on Une 2 2 lOf Fig» 1, and Fig. 3 is 
an enlarged détail view showing in plan the joint formed at the meeting ends 
of the Wooden rim. '•■ ;; 

"In the drawings, A represents the hub of a bicycle wheel; B, Its tension- 
spokes; 0, Ita elastic tire, and D its wooden rim. The rim D Is preferably 
made of^ a single solid continuons strip of wood curved into proper circular 
shape and fumished with the annular cbannel or groove D', constituting the 
seat for the pneumatic or otber elastic tire O. Thls wooden rim^ is f urnished at 
its meeting ends with a séries of interfltting or interlocking tongues and grooves 
d d', extendlng longitudinaUy or In the direction of the rim. The opposite sides 
d2 da of each of the tongues d and of the grooves d' are preferably parallel 
to each other and to the plane of the wheel, though the construction may be 
varled Intbls regard. The ends ds of each of the tongues d andof the grooves 
d' are preferably square or at right angles to the direction of the rim, as they 
thns hâve a better abutment the one against thé other, and produce no tendency 
to spread ;apart or split the rim, though the construction may be varied in 
thls regard. The séries of Interlocking tongues and grooves d d d' d' are ar- 
ranged, upreferably, to extend transversély or at right angles across the rim, 
although the construction may be varied in this regard. The préférable con- 
struction Is; also to make ail the tongues and their corresponding grooves of the 
samelength,; although the construction ta thls respect mayllkewise be varied. 
The Interfltting tongues and grooves d d't when properly înterlocked or fltted 
together under pressure, are secured together by glue or otber sultable cément, 
thus formliaga firm, strong, and water-tight joint. 

"Another advantage secured by my improved form of wooden rim and con- 
struction of joint is that the joint may be so short as to avoid the necessity 
of making any of the spoke-holes or other holes through it. Heretofore :tbe 
length of thesijoint has been necessarily such that one or more spoke-holes 
must be formed through It, and, as is well known to those skilled in the art, 
wherever there is a hole made through the joint the tendency is for molsture 
to work In, and in time lôosen or injure theglued or cemented joint. 

"I claim+-r ; 

"1: In a bicycle wheel, the comblnatlon with a pneumatic or elastic tire and 
suspension spokes, of a wood rim consistlng of a solid strlp of wood bent to 
circular form, channeled om its onter perlphery to reçoive said tire, and having 
its meeting ends each provided with a séries or multipllcity «f long narrow In- 
terfittiilg tongues and grooTesj glued together, extending longitudlnally of the 
rim and in the plane of the wheel,, the eûds of the tongues on one end bf the 
rim, strlp fltting or abuttiiig against the end or bottom of the corresponding 
grooves on thé other end of the rim stripv whereby said rîm is fumished with 
means for perfocming the triple functionaof resisting collapse or compression 
due to the tension «f said sospension-apokes, of actlng tensllelj to bind or hold 
the parts of the Wheel together, and of resisting breakage, flexure or displace- 
ment, as required in its comblnatlon with said pneumatic tire and snspension- 
spokes, substantlally.as speclfled. 

"2. In a bicycle wheel, the comblnatlon with an elastic tire and suspension 
Spokes of ai wood rim serving to reslst collapse or compression, tensile strains, 
and also breaking or flexure strains, and couBlstlng of a solid strip of wood, 
ehanneled on its outer peripheryto reçoive said tire, and having its meeting 
ends: f urnished ' with a séries or multipllcity of interfltting tongues glued to- 
gether. the glued side surfaces of said Interfltting tongues affording an extended 
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glue surface lying substantlally in the plane of the wheel and longitudinally 
of the rim so as to resist tensile and breakage or flexure strains, substantlally 
as specified." 
The drawings accompanying the patent are as follows: 
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The pertinent portion of Letters Patent No. 238,491. Issued to G. E. Davis, 
March S, 1881, to whlch référence Is made In the opinion following, is aa 
follows: 

"My invention relates to an improvement in chair-seat frames, the object 
being to provide a novel means whereby the four pièces of au ordinary chair- 
seat frame may be inflexlbly secured together in such a manner that it will 
not, when so constructed, be weakened by the insertion of the chair legs or 
posts at the point of Juncture, that it may withstand the straining tendency 
of the flexible caning, and that It may be capable of passing uninjured through 
the various wrenches aud strains to whlch ail chairs of thls character are sub- 
jected. 

"Third, the joint formed in this old construction is a square joint, and a 
joint of this kind is the very one the least adapted for its purpose hère, as It 
is directly open to the majority of strains and wrenches to which a chair is 
the most subject, ail of which hâve a direct tendency to loosen the front and 
back pièces of a chair-seat frame, but partlcularly the front pièces, both 
of which front and back pièces are secured to the side pièces by a squari' 
joint. The inner edges of the frame pièces are perforated with small holes, 
through which the cane-strands are passed, and as a matter of course the 
greatest strain will corne on the front pièce, and. although the leverage is 
slight, the strain on the several strands, taken collectively, will exert a very 
strong and marked force, tending to raise the outer edge of the upper face 
of the front frame-piece and depress the inner edge of the same. This strain 
will, in itself alone, in a short time weaken the square-joint connection and 
loosen the dowel-pins. Another fréquent cause of breakage and defect in 
chairs constructed with square joints is the vertically-tilting strain caused 
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by tipping back Jn them, at the same tlme restlng the feet on thé front rounds. 
The chair-legs, thus unaupported and pressed inwardly, -wrlll naturally tend 
to pull the dowel pins from thelr soekets, and résulta very often in splltting 
the front pièce of the chalr-seat frame. 

"A and B represent the front and back pièces of a chair-seat frame, and 
C and D the side pièces thereof. The front pièce, A, is mortised at both ends, 
a b representing the mortlses. Into those mortises fit, in snug connection, the 
tenons, c d, formed on the front ends of the side pièces, C D. It is preferred 
to eut the mortlses a b rather deep and the tenons e d correspondingly long, 
so that the two pièces may become yeiy dosely incorporated with each other, 
and also to prevent a greater side surface to the glue. When thèse mortised 
and tenoned ends are driven together they will form a miter- joint; and both 
pièces being eut diagonally to the grain of the wood forming them, the glue 
wlU adhère with.equal tenaclty to both surfaces presanted and form an ex- 
ceedingly strong Joint, where, In the Qld construction, as it woold only adhère 
to one of the two adjoining frame pièces, its présence added but Uttle to the 
usefulness and strength of the chair. , But thls arrangement of long tenons 
and deep mortises, presenting a large surface to the adhering action of glue, 
and the manner of cuttlng the frame pièces diagonally to the grain of the 
wood and forming a miter-Joint, the two pièces Joined become so incorporated 
with each other that a hole for the réception of the chair-leg may be bored, 
as at E and F, directly at the point of juncture without Impairlng the value 
and strength of the connection and without any danger of cracking either of 
the pièces. Small holes e f g h are made in the Inner edges of the frame-plecea 
for the insertion of the cane-strands i i." 

The drawings accompanymg the Davis patent are as follows: 
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Arehery Bows, to which référence is made in the opinion, were deseribed by 
Claude Thompson as follows: 

"Q. 5. How were those bows which were made of two pièces constructedï 

"A. Xhey were made of two slaves of the wood, the upper stave of which 
was a trifle longer than the lower. Thèse two staves were joined in the cen- 
ter of the bow or place of hand-grip by a Jinger joint or saw joint, and across 
the bacli of the bow, or rather a pièce lengthwise of the bow the length of the 
joint in the center was glued on. Around that was wrapped a wrapping of 
hempen fibres forming the base of the handle. Around that was glued a pièce 
of plush eloth making the handle cover. 

"Q. 6. What was the approximate length and size of thèse bows? 

"A. The approximate length was six feet. At the center they were probably 
two inches in diameter tapering both ways gradually to probably a quarter of 
an Inch in diameter. 

"Q. 7. And for what were they used? 

"A. They were used for weapons of sport at arehery praetice at targets or 
as Implements of the chase. 

"Q. 8. How many jointed bows, of the description which you hâve just given, 
hâve you examined so as to know their construction in détail? 

"A. Probably half a dozen. 

"Q. 9. State whether or net the bows which you examined and learned to be 
constructed as you hâve deseribed were used? 

"A. They were ail of them. 

"Q. 10. Where were they used? 

"A. They were used in the United States in différent parts of the country, 
prlncipally at Crawfordsville, Ind. 

"Q. 11. And by whom were they used, as far as yoiu: recollection serves yott? 

"A. The ones that I hâve examined particuiarly were used by Maurice 
Thompson and Will H. Thompson, though I may hâve seen some and examined 
them used by others whom I do not now recollect 

"Q. 12. Maurice Thompson is your father? 

"A. He Is. 

"Q. 13. And William H. Thompson, of whom you speak, is your father's 
brother? 

"A. He is. 

"Q. 14. At what time or perlod did you see the kind of bows, which you hâve 
deseribed as possessing a central flgured joint, used? 

"A. The period covering from 1872 or 1873 to 1884. That is, they were 
In actual use during those times. Bows havlng the same construction are now 
In my father's possession and hâve been used wlthln the year." 

The f urther facts necessary to the décision of thls case are stated in the 
opinion of the court. 

John W. Munday, for appellant. 

H. G. Underwood and E. H. Bottum, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

GEOSSOUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court, as follows: 

While mère résulta are not ordinarily patentable, many construc- 
tion», and many processes — simple and obvions enough when looked 
at after the occurrence — ^have been held to be patentable inventions, 
not so much because the patentée exerted inventive thought in his 
immédiate work of construction, as because the step taken lay toward 
the création of some new aid to the convenience of mankind — some 
distinct addition to the equipment of civilized life. Such, for illus- 
tration, was Glidden's barbed wire fence, and the Goodyear hard rub- 
ber, or Vulcanite. The merit, attributed to thia class of invention, 
lies in the end reached, rather than in the means employed. In de- 
termining the validity of patents of this character the courts hâve 
been libéral in their inclination to overlook the obviousness of the 
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meaiilS devised, în their purposé to reward, if possible, the mind that 
ha^added something new to the sum of valuable things. 

The patéliit liili^ consideratioii does net fall within this class. 
Marble bas pet iîitroduced into tlie world a new article, or a new 
means of màking an old article. He did not conceive the wooden 
bicycle rim, or the dearability of its haying a strong, close joint. 
The rim was.already in existence, and the necessity for such a joint 
wag already obvions; and, in the aJlîed arts, the précise joint, in ail 
f eatnres of mechanical construction, was already at hand. 

The cardinal pnfpose of joints, in whatever use einployed, bas 
always been to resist strain. The principal strains upon the wooden 
bicycle rim may be stated as foUows: The vertical strain arising 
from the load upon the wheel; strains not necessarily vertical, but 
in the plane of the wheel, caused by hard, abrupt contact with ob- 
jecta in its path; torsional strains due to the sudden tnrning of the 
wheel to maintain equilib'rium; and torsional strains, frequently 
wrenching in character, caused by the wheel falling into uneven 
places, such as holes or ruts. It is, of course, impossible to precon- 
ceive every character of strain to which the rim is exposed; they run 
in form, bpth simple and componnd, from the straight, steady, vertical 
strain upon an upright wheel, to the sharp, sudden, transverse strains 
of a falling wheel, or a wheel caught in a rut. They comprehend, in 
variety, perhaps, and in intensity, a larger number than any joint in 
the prior art was expected to resist; and in that respect alone the 
problem presented difflculty. 

This difflculty was sought to be overcome — as many such are — 
not by the invention of something new, but by expérimentation in 
the adaptability of joints, already well known. The sélection of 
the joint described in the patent nnder considération was the re- 
eult of tests made of the joints of the prior art. Marble searched 
thé oîd art for the joint best fitted to meet the required conditions. 
The lap-joint was discarded becanse its ends, being nonabutting, 
were liable, under tension or sudden strain, especially when mois- 
tened from mud holes or wet grass, to loosen and slip toward each 
other. It was found that the cohérence of the glued surfaces of lap- 
joints, unaided by the shouldering of end against end, was inadé- 
quate to the strains imposed. The joint described in the patent 
was chosen, chiefly because the ends of the Angers abutting squarely 
against the enda of the çorresponding groove brought to the joint 
the compactness and strength of shouldering; because the longi- 
tudinal Angers inserted into thèse grooves knit the joint more closely 
together against torsional strain; and because, perhaps, the glued 
sTïpfaces, being in the plane of the wheel, exerted against vertical 
strain a greater coherency than if they had been transverae to the 
plane of the wheel. But the last ponsideration is not mentioned 
in the patent, and would be as ine^cient against torsional strains, 
except for the reinforcement of the timber strength of the Angers, 
as were the Harrington glued surfaces against vertical strains. 
The joint, as a whole, as the patent shows, and the nature of the 
problem required, was chosen, not for any one reason, but for many 
reasons, among them those already pointed out. , 

It haa already been said that the joint chosen for this new uae 



INDIANA NOVELTY MFG. CO. V. CROCKEK CHAIR CO. 503 

was itself old. Indisputably, in its précise mechanical construc- 
tion, it bas been in constant use in tlie allied arts. Some illustra- 
tions hâve been called to our attention. We bave incorporated into 
the statement of facts but two — the Davis Chair and the Archery 
Bow— 'net because they stand alone in the art of joinery, but be- 
cause they are examples of many uses of the same gênerai char- 
acter. The strains imposed upon the joint of the Davis Chair are, 
of course, diiïerent in degree, and in variety, from those upon the 
rim of a bicycle vrheel; but it is apparent that some of them tax the 
capacity of the glued surfaces to hold together; and that the coher- 
ency of thèse glued surfaces is enhanced by the fact that the strain 
applied is in the direction of the plane of the joint. It makes no 
différence that, ordinarily, the strain of the Davis joint falls upon 
the shouldering of the Inner ends of the interlocking Angers against 
the ends of the corresponding grooves. The fact remains that, in 
the use of the chair, there are strains that tax the coherency of the 
glued surfaces. The purpose of the chair joint is to meet thèse strains, 
though occasional only, as well as those of a more common character. 

The strain upon an archery bow is in the direct plane of the sur- 
face of the joint. It differs from like strains upon the rim of a bicycle 
wheel only in the fact that in the bow the strain is a more constant 
one, — not the resuit of a sharp, abrupt stroke, — and that the strength 
of the joint is re-enforced by its wrappinga But hère, as in the bi- 
cyclf rim, the strain is borne by the capacity of the glued surfaces 
to hold together. 

But counsel for appellant insist that the transference of this old 
joint into the uses of the bicycle rim is patentable invention, not 
because the joint is in any part new; nor because, in its later use, it 
performs a function différent from that of its prior uses; but solely 
because, to use the language of the brief : 

"Marble was the first to discover the highiy important and valuable fact 
that a glued joint between two pièces o£ wood is many times stronger against 
breaking strains applied in the plane of the joint than it is against breaking 
strains applied at right angles to the plane of the joint." 

We are not convinced that Marble was the first to understand this 
fact in the art of joinery. It is one, indeed, that seems obvions to 
any mind giving it a little thought. It was, it is true, not phrased 
in so many words by the inventer of the Davis patent, or the designer 
of the archery bow, or the hundred others who hâve put together 
for simiiar purposes similar joints; nor were ail the other principles 
of physics entering into the strength of such joints specially pointed 
out. Upon what reasoning may we say that the designers of thèse 
prior joints, because they omitted its mention, must hâve been in 
ignorance of so obvious a principle? Would not such reasoning 
attribute to men, who hâve worked and thought in the art of joinery 
for centuries, an obliviousness that is almost incompréhensible? 

But if omission of spécifie mention of this so-called principle of 
physics ie proof that the thought was not présent with the prior 
joiners, upon what reasoning shall we accredit its présence to Marble, 
who, through more than the two hundred Unes of his patent, makes 
no mention of it, either as a discovery, or as a fact. Pains are taken 
by him to point out that the joint for which he asks a patent is strong 
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aad efficienît; is simple and cheap of construction; that the meeting 
eo:â8iM tbe'Btrips;shouIder, end to end, so that the areli of the rim 
is in fact as BtFohg at the joint as elsewhere; that the tongued and 
groored meeting ends of the rim, extending longitudinâlly and abut- 
ting one agaiiœit the other, make a strong, flrm, and durable rim; and 
that the joint thus formed is perfectly water tight. Thèse are ail 
advantages that Marble thought it worth while to specially mention, 
and some of them; such as the sqaare shouldering of the Angers, end 
to end, were reiteratedj but nowhere is there an allusion to a discov- 
^ry that a glued joint between two pièces of wood is many times 
stronger agaihst breaking strains applied in the plane of the joint 
than it is against breaking strains applied at right angles to the plane 
of the joint. If failure to mention this principle of physics by the 
prior joiners is proof that they were in ignorance of ils existence, we 
cân see no rea«on why a like omissioB in the Letters Patent under con- 
sidération should not be regarded as proof of a like ignorance upon the 
part of the patentée. The logic applied by counsel to the silence of 
the prior art results, when applied to the Marble patent, in the com- 
plète undoing dfi the claimed discovery. We are, on the whole, con- 
tent to hold; that there is no sufficiént évidence, either in the patent, 
or in the record before us, upon whieh to predicate a flnding that this 
so-called principle of physics rela.ting to the strength of glued surfaces 
is an original discovery of Marble. 

Laying aside this claim, then, as untenable, the question recurs, 
Does the transference of this joint from the older uses into this later 
use embody patentable invention? In both the earlier uses and the 
later the joint performs the same fianction; in both it is intended to 
resist strains! of many kinds, from many directions, and of many 
dègrees of intensity; in both the résistance is accomplished, partly 
by the ends of the Angers, and théir èorresponding recesses shoulder- 
ing squarely together; partly by thp çtrength that a close knitting of 
the timber accomplishes; and partly by the glueing of the surfaces in 
the plane of the joint. The joint, as a whole, is the old joint, put, 
perhaps, in its later use, to the test of severe strains; but bringing 
tp thèse tests no élément of résistance not utilized in the older uses. 
Such a joint i^, in no sensé, and to no degree, a new mechanical means 
unless it can be saîd also that a beam made to resist one hundred 
pounds of pressure is dififtrent from a beam made to resist one thou- 
sand, in cases where bothj except in dimension, are mechanically 
the same. 

The decree of the Circuit Cîourt must be aflflrmed. 



THE PBOGRHSO. 

: (Bistriot Court, D. Washington, N. D. July 8, 1900.) 

SHippiNO-rBiifeACH OF Chàbter— DepauI/T OF Chabtbbér. 

A steainislllp' dompany o)dganlzed for the purpose àt doing a transporta- 
tion busiaçss between Seattle and Alaskan points ehartered a steamshlp 
for two trips between Seattle and St Michaels. She was loaded wlth 
pa'ssengers,' a large number of whom wére sold tickets through to Dawson, 
and a cargo, much of which was contraictèd to be delivered at the same 
Idace. (Thei Company sent an ^.gent on the vessel, but, as its officers knew, 
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he was without sufflcient funds to carry out its contracta from St. 
Michaels, and the company was insolvent and without crédit. On reacli- 
ing St. Micbaels the military authorities refused to allow the landing of 
the passengers until arrangements were made to forward them to their 
destination. In this emergency the captain took charge of affairs, com- 
pelled the eompany's agent, by threats of criminal prosecution, to turn 
over ail claims for freight, took possession of the eompany's supplies, and 
certain coal and merchandlse which had been purchased by the company, 
but not paid for, and shipped on the vessel, and paid for the same to the 
vendors. By the funds and supplies so secured, and the money received 
from passengers for the return trip, and by pledging his vessel for the 
defleiency, he secured passage for his passengers to their destination, and 
was enabled, after a considérable delay, to discharge his vessel. ffeW, 
that as the vessel was bound, not only to carry her passengers and cargo, 
but to discharge them at the end of the voyage, the failure of the charterer 
to provide for the same was a breaeh of the charter, whieh justlfled the 
captain in the action taken by him, and gave the charterer no cause of 
action against the owners, beyond requiring an accounting, and that the 
owners were entitled to recover the excess of the cost of fulfilling the 
charterer's transportation contracts over the amounts realized by the cap- 
tain; such expense being necessary to enable the vessel to discharge, and 
to fulflll her own obligations. 
8. Same— Contracts with Passengers. 

The tickets sold passengers from Seattle to Dawson contained a pro- 
vision by which the purchaser waived the right to hold the vessel or char- 
terer responsible for any damage sustained by their failure to forward him 
to his destination, unless resulting from the actual négligence or Incom- 
petency of the carrier, and providing that if he could not, for any reason, 
be safely landed at the port of destination, he might be landed at the 
next port at which such landing could be safely made. ffeW, that suoh 
provision contemplated only a case of necessity arising otherwise than by 
default of the carrier, and could not be invoked by the charterer as re- 
quiring the captain of the vessel to land his passengers at some other port 
than St. Michaels, where there were no military authorities to interfère, 
and where they would be left unprovided for. In violation of their con- 
tracts. 

This is a suit in rem against the steamship Progreso to recover 
damages for breaeh of a contract hy which her owners chartered said 
Bteamship to the Seattle & Yukon Steamship Company for two voy- 
ages between Seattle and St. Michaels, with an option for two other 
voyages between the same ports. The master and owner défend 
on the ground that the charter party was broken by the charterer, and 
hâve also flled a cross libel, claiming damages alleged to hâve been 
caused by the failure of the charterer to perform said contract on 
its part. Hearing on the merits. Decree for cross libelant. 

Donworth & Howe, for libelant. 

Ballinger, Ronald & Battle, for intervenera 

Metcalfe & Jurey, for claimant and cross libelant. 

HANFOED, District Judge. The libelant, in his capacity aa re- 
ceiver of the Seattle & Yukon Steamship Company, an insolvent cor- 
poration, commenced this suit to recover damages for losses to said 
corporation alleged to hâve been caused by the breaeh of a contract 
by which the steamship Progreso was chartered for the purpose of 
carrying passengers and freight between Seattle and St. Michaels 
during the season of 1898. The flrm of D. R. Campbell & Sons hâve 
corne into the case as interveners, on the ground that, by virtue of 
an assignment of the charter party made to them as security for 
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money loaned totlxe Seattle & Yukon-sSteafflslaip Company, theyare 
entitled to any damages which may bô recoverable. It is admitted 
ttàt the chartèret' jpaid tb the olï^iiers of the steamsb'ip the full 
amount of moïiëy stipuj|tëd to be paifl ïor the ârst voyage, and that 
the steamer was dispatched to St, Michaels with passengera and 
freight taken on boardàt Seattle, Vancouver, and Victoria. The 
owners drfend où the gtbpnd that the Seattle & Yukoii Steamship 
Company made contracta With' passengers and shippers for through 
transportation from Seattle, Vancouver, and Victoria, via St. Mich- 
aels, to Dawson City and other points on the Yukon rivery and failed 
to make adéquate arrangements for carrying the passengers and 
fréiglft bey^nd St. Mîchàels, and whértthe progreso arriveli at St. 
Michaels the landing of her passengera and freight was not permit- 
ted until arrangements were made for carrying them up the river, 
80 that the ship was detàined an unreasonable time at St. Michaels, 
and hèr mastèr was compelled to incu^véry heavy expenses. The 
court Jias had a wearisome task, in having to digest over 2^000 type- 
written pages of testimony and a quantity of documents submitted 
as évidence, presenting a vast amount of détails, with most tedious 
répétitions and réitérations; but, aftçr ail, tte case muSt be deter- 
mined upoh a few important and salient fàcts, which are as follows: 
The Seattle; & Yukon Steamship Company attempted ta do a large 
and lucrative business without capital other than its pretentious 
name, the energy of its promoters, and $T0,000 borrowed from a 
manufacturing flrm in the state of Maine. The Progreso was char- 
tered to run from Seattle to St. Michaels, and a contract was made 
with a shipbuilding flrm in Seattle tù sell to the company three river 
steanlbiSâtS which were being built/at Seattle, and were to be de- 
livered at et. Michaels. Thèse boats were partly paid for, and the 
balance of the purchase price, $68,000, was to be paid on delivery. 
With theee facilities and préparations, the company commenced ad- 
vertising and soliciting business, and passenger tickets were sold, 
without any regard to flxed rates, to sibout 240 fortune seekere, 157 
of whom paid for through transportation, via "St. Michaels, to Daw- 
son City, and other points along the Yukon river; and about 1,000 
tons of freight was receivëd, more than half of which was for de- 
livery at Dawson^ City. The money borrowed from the interveners 
and coUected from passengers was mbstly expended in making par- 
tial payments for the river boats, in fltting, equipping, and supplying 
the Progreso for her first trip, and for the gênerai expenses of the 
company. When the steamer was dispatched, she had on board 
250 tons of coal, which the company had bought as a cash purchase, 
but for which no payment was made, and several other lots of mer- 
chandise of which the company obtained possession without making 
payment. A comparatively small amount of freight was to be col- 
lected at St. Michaels, part of it was payable at Victoria or Van- 
couver upon the return of certiflcates showing delivery of the goods 
at Dawson City, and a considérable part of it was payable only from 
proceeds of the cargo after it had been sold. Mr. Grayson, as an 
agent of the company, was sent on the Progreso, with about |5,000 
in money, and drafts to the amount of |35,000 drawn upon the au- 
ditor of the insolvent company, who had been previously sent to 
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tke Yukon river witli a quantity of merchandise for sale, the value 
of which I hâve not been able to ascertain from the évidence. This 
agent and the officers of the company knew at the time of his de- 
parture that with the means at his command he could not make 
payment for the river boats, and they had no expectation of securing 
them. It was necessary to persuade the builders to deliver one or 
more of the boats unpaid for, or else raise sufflcient money by col- 
lections of freight and by the sale of tickets for return passage from 
St. Michaels to Seattle to cover the erpenses of landing the passen- 
gers and cargo, and forwarding the same up the river, or else the 
company must necessarily fail to perform its contracts for transpor- 
tation of passengers and freight to points beyond St. Michaels. The 
passengerg could not be landed and abandoned at that inhospitable 
place, becauee the United States military officers there would not 
permit vessels to discharge passengers for whom no provisions had 
been made for habitations or for transportation to their places of 
destination. The managing officers of the company had no right 
to expect that Mr. Grayson would be able to make any terms at 
St. Michaels with the boat builders to get possession of ail or either 
of the river boats contracted for, because the gênerai manager of 
the company had been distinctly warned by the shipbuilding com- 
pany that payment as stipulated in the contract, at the time of de- 
liveiy of the boats, would be exacted. See Campbell v. Moran Bros. 
Co., 38 C. C. A. 293, 97 Fed. 477. The évidence convinces me that 
failure to perform the company's contracts with its passengers and 
shippers was the only possible outcome of the venture. The gên- 
erai manager of the company knew before the ship left Victoria 
that the company had failed to make adéquate provisions for ful- 
fllling its passenger and freight contracts, and that it was unable to 
do so. Soon after leaving Victoria the passengers became suspi- 
cions, and during the run northward there was continuai discussion 
■among them, and threatening démonstrations were made towards 
Mr. Grayson, who realized that, as the représentative of the default- 
ing company, he was the object of their wrath, and that he would 
probably be lynched at St. Michaels unless he could in some way 
élude thèse victims of misplaced confidence. As was natural under 
the circumstances, he hastened to get ashore on arrivai at St. Mich- 
aels, and immediately arranged to return to Seattle on the first 
vessel to départ. Capt. Gilboy, commander of the Progreso, was 
prompt and resolute in grasping the situation. Before arrivai at 
St. Michaels he informed Grayson that the company's charter would 
be terminated as soon as the Progreso anchored at St. Michaels, and 
on the day of her arrivai he caused the arrest of Grayson, and, by 
threatening him with a criminal prosecution, compelled him to ex- 
écute an assignment of ail the supplies and property belonging to 
the company which was then in the Progreso, and the freight bills. 
After securing ail that Grayson had to tum over, except the cash, 
the captain made his own arrangements for getting the passengers 
and cargo landed and forwarded up the Yukon river. He was 
obliged to deal with a clear case of necessity. The passengers had 
to be carried up the river, for the reason that there was no other 
way to get them out of the ship and free her eo she could return; 
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and thê captain was the only person at the place authorized to liy- 
potiiecate tàe ship, which was the principal available resource. He 
had to secure a river boat, and parchase fuel and provisions neces- 
sary for the trip, and for boarding the passengers and crew during 
the time of their necessary détention. He purchased the three river 
boats, which had been contracted to the company, for the price of 
168,000. One was inunediately resold for $30,000 cash; another 
was resold for $30,000, to be paid for on her arrivai at Dawson; 
leaving |8,000 to be raised, somehow, to pay for the third boat, which 
was used to carry thèse passengers up the river. He also bought the 
250 tons of coal which was delivered on board the Progreso at Seattle 
without being paid for. Some money was raised by selling tickets 
for passage on the Progreso on her retum trip to Seattle, and some 
of the owners of freight, who had made contracts for transportation 
at a very low rate, were induced to give some aid by paying a rea- 
sonable price for getting their freight up the river. After making 
the best arrangements possible with ail the people concerned, the 
captain was obliged to, and did, hypothecate the Progreso for the 
amount of the purchase price of thèse river boats, after deducting 
the cash payment of $30,000. The charter party is vague and un- 
certain in some of its terms, and in conséquence of its ambiguity there 
is a serions dispute between the parties as to whether the ship was 
chartered for a round trip from Seattle to St. Michaels and retum, so 
that the charterer became entitled to the earnings of the vessel on 
the retum part of the voyage, or only to the passage money and 
freight for the trip going north. On this point I hold that the char- 
terer paid a libéral price for the round trip, and, according to the 
reason and justice of the case, the charter party must be construed, 
according to the intent of the parties, as a contract for a round trip. 
In the argument, stress is laid upon one clause of the charter party, 
specifying that at the expiration of the lay days at St. Michaels, stip- 
ulated for, the ship was to be delivered to her owners for retum to 
Seattle. This, however, is unimportant, because it is absolutely 
meaningless. None of the parties contemplated that there was to be 
any change of possession of the vessel at St. Michaels, and redelivery 
there was impossible, for the reason that the owners did not go to 
St. Michaels to receive her. There could be no delivery to the cap- 
tain, as agent of the owners, for the reason that the captain and 
crew were the employés of the owners throughout the entire voyage, 
and from the beginning the vessel was in the possession of her own- 
ers as completely as she could be, by reason of being under com- 
mand of her captain. 

The foregoing récital contains my findings and décision in this 
case as to the façts, and I hâve decided the disputed question as to 
the construction of the contract in favor of the libelant, — that is to 
say, I hold that the charter party entitled the charterer, upon the 
terms and conditions stated therein, to the use of the vessel for a 
round trip from Seattle to St. Michaels and retum; and the im- 
portant question next to be considered is, did the charterer sustain 
any injury, for which damages may be awarded, by a breach of the 
contract? In order to reach a correct détermination of this ques- 
tion, it is necessary to keep in mind the important considération that 
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by loading and dispatcMiig the Progreso the charterer, in effect, 
pledged her to the lulflUment of each contract made with passengers 
and shippers, — at least, for their safe transportation to St. Michaels; 
and this contract was not fulfllled, so as to clear the ship of liens 
in favor of passengers and shippers, by carrying them to the place 
of anchorage near St. Michaels. The master of the ship could not 
then place a gang plank over the rail, and require the passengers 
to walk to the end of it and drop into the sea, after the manner of 
pirates in dealing with captives; nor could he bring them back to 
Seattle, or land them at Dutch Harbor, as counsel hâve contended 
he might hâve done, without subjecting the vessel to liability for 
heavy damages. There is therefore in the charter party an implied 
agreement that the charterer wonld act in good faith, and make adé- 
quate provisions for landing the passengers and discharging cargo 
on the arrivai of the ship at St. Michaels; and it is my opinion that 
a failure on the part of the charterer to make such provisions con- 
stitutes a breach of contract, and that the contract was broken by 
the charterer, in sending the ship on her voyage, laden as she was, 
without having made provisions or having the ability to unlade at 
St. Michaels. Counsel for the libelants and interveners hâve labored 
hard in attempting to show that the passenger contracts contained 
in the tickets which were sold do not entitle the passengers to be 
landed at St. Michaels, although they paid for a through passage 
from Seattle, via St. Michaels and the Yukon river, to Dawson. The 
argument is based ujMn stipulations printed upon each ticket as fol 
lows: 

"The purchaser waives the right to hold said vessel, its owners or charterers, 
responsible for any damage or loss sustained by their failure to forward him 
to his destination, unless such failure results from the actual carelessness, 
négligence, or incompetency of the carrier. * * ♦ If the purchaser of this 
ticket cannot, for any reason, be safely landed at port of destination upon 
arrivai of vessel thereat, he may be landed at the next port reaehed by the 
vessel upon her then voyage, at which such landing can be safely made." 

The contention is that, under this clause, if the military authorities 
at St. Michaels interposed their authority for the protection of the 
passengers by preventing the ship from putting them ashore and 
abandoning them at that place, the master could lawfully proceed to 
the nearest convenient place where the power of the government 
would not be exerted, and there put his passengers ashore, and leave 
them in the wilderness, unprovided fôr. This clause of the contract, 
however, cannot be construed as giving the carrier any such right. 
It only relates to cases of necessity, and that means necessity created 
by some cause other than a default of the carrier; and no right to 
land them at a place other than St. Michaels could arise until every 
available means of fulfllling the contracts had been exhausted. The 
necessity of the case, resulting from the insolvency and incompetency 
of the Seattle & Yukon Steamship Company, imposed upon Capt. 
Gilboy the duty, and clothed him with authority, to provide means 
for landing them and boarding them while they were detained at St. 
Michaels, and meeting the expense of their transportation up the 
river. Frank Waterhouse v. Eock Island Alaska Min. Co., 38 0. C. 
A. 281, 97 Fed. 466. The retum of the ship to Dutch Harbor or 
Seattle without discharging her passengers and freight would not 
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have been an advantage or beneflt to the charterfer. By sucL. proceed- 
ing th.e opportunity to use the ship for carrying other passengers and 
cargo would have been lost. Now, the measure o£ damages for 
breaking the contract, if it was broken by the owners, is the loss 
which the charterer sustained by reason of the breach, — in other 
words, the value of the use of the ship on her return trip; and it is 
a very plain proposition that the use of the ship could be of no value 
to the charterer unless her north-bound passengers and freight could 
be discharged at St. Michaels, and the entire losa for which the 
charterer has any ground for claiming compensation is due entirely 
to its own failure to make provisions for unlading the ship at St. 
Michaels. The acts and conduct of the captain and owners of the 
ship, of which complaint is made, do not cônstitute a breach of the 
contract with the charterer, because not effective to deprive the 
charterer of any right. It is true that Capt. Gilboy was in error in 
assuming that the charter was terminated when the ship came to 
anchor at St. Michaels, but his mère assertion of that claim was not 
the reason for, nor the cause of, the failure of the charterer to dis- 
charge the ship and reload her for the return. On the contrary, it 
was the lack of préparation and the incompetency of the charterer to 
take care of the passengers and cargo which justifled Capt. Œlboy 
in assuming control of the enterprise, and in serving notice upon 
Grayeon that he considered the ship to be no longer in the service 
of the charterer. It may also be conceded that Capt. Gilboy's con- 
duct was unfair and harsh towards Grayson, in causing his arrest 
and threatening him with a criminal prosecution; but that was not 
a cause of any loss to the libelant, for it ail took place after Grayson 
had ascertained that the drafts for $35,000 in his possession tould 
not be cashed at St. Michaels, and when, being conscious of his un- 
pleasant situation, he had abandoned his trust and had completed 
arrangements for his immédiate return to Seattle. In view of ail 
the facts, whatever was wrong in the means adopted by Capt. Gilboy 
to secure what was available for the beneflt of the passengers and 
shippers, to whom the charterer was obligated, is insignificant, as 
compareii with the greater wrong of the company in sending a ship- 
load of passengers and a valuable cargo to such a place as St. 
Michaels, with a deliberate intention to dump them on the beach and 
abandon them there, after taking money for carrying them through 
to their several places of destination. In this suit the libelant stands 
in the place of the party responsible for putting Capt. Gilboy in a 
situation in which he was compelled by necessity to use the pro- 
visions and materials which were accessible, and he is precluded by 
the wrongful conduct of that party from recovering compensation for 
the minor offenses of the captain^ 

There is no évidence as to the value of the use of the ship on the 
rettmi trip from St. Michaels, to Seattle, except the inference which 
may be drawn from the proof as to the price paid for the round trip, 
and as to the amount which the ship actually did eam. The most 
libéral estimate of the value which can possibly be made, based upou 
this évidence, is the amount of the gross receipts for the return trip. 
As this amount was absorbed in paying the necessary expenses of 
carrying out thè passengers' contracts, which Capt. Gilboy was oblig- 
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ed to do in order to free the ship, it follows that there is no damage 
recoverable by the libelant on this account, even if the contract was 
broken by the owners. I hâve in fact given the libelant the beneiit 
of the gross receipts for the return trip, in disposing of the cross libel, 
by allowing said amount to stand as a crédit in favor of the charterer, 
to diminish the damages recoverable by the croes libelant. 

The libelant's claim for the value at St. Michaels of the 250 tons 
of coal, and for the value of the stores and provisions appropriated 
by Capt. Gilboy, is without foundation in law or justice. The in- 
solvent corporation never owned the coal, because it never paid any- 
thing for it, and the arrangements that were made for carrying an 
agent of the vendor to St. Michaels had the effect, as the parties in- 
tended, to continue the vendor's control and right of property in 
the coal until it was paid for; and the f allure of the company to 
pay for the coal at St. Michaels justiflied the agent of the owners in 
rescinding the contract, and selling the coal, as he did, to Capt. Gil- 
boy for cash. The provisions charged for were necessary for feeding 
the passengers, according to the contracts of the company to carry 
them to their points of destination and feed them while en route. 
I give no eflfect to the assignment executed under duress. Independ- 
ently of that document, necessity imposed upon the captain a duty 
to feed the passengers, and he was fully authorized by law to use 
the supplies in the ship for that purpose. Besides the coal, there 
was other merchandise on board the Progreso which had been bought 
by the Seattle & Yukon Steamship Company and not paid for, and 
which Capt. Gilboy disposed of. He or the owners hâve been re- 
quired to account to the vendors, and, having acted in good faith in 
the matter, I consider that they are not legally liable to the libelant. 
The vendors were the true owners. They had the right, on account 
of the insolvency of the Seattle & Yukon Steamship Company, to re- 
claim the goods or the proceeds after the same had been sold. Capt. 
Gilboy had a right to treat the goods as abandoned by the Seattle & 
Yukon Steamship Company, and to sell the same for the best priée 
obtainable, for the benefit of the true owners. Having done so, and 
having settled with the vendors to their satisfaction, neither he nor 
his employers can be held liable for any profits which the Seattle 
& Yukon Steamship Company might hâve made if it had been com- 
pétent to finish what was undertaken. Merchandise and property 
other than provisions which Capt. Gilboy disposed of for money, 
and which were owned by the Seattle & Yukon Steamship Company, 
must be allowed for; and I hâve credited the value thereof, as shown 
by the évidence, against the cross libelant's counterclaim. I also 
l'educe the counterclaim by crediting $1,050 on account of cash ad- 
vanced by the charterer for wages of the crew, and the further sum 
of $310 admitted to be a légal claim of the charterer for boarding 
the offlcers and crew of the Progreso on the voyage. Other items 
allowed to reduce the counterclaim include the gross receipts for 
passengers carried on the Progreso on her return trip, for freight and 
passengers carried on the river steamer going up to Dawson, and 
for passengers on the retum trip of the river boat to St. Michaels. 
As the Seattle & Yukon Steamship Company is hopelessly insolvent, 
the amount of any judgment in favor of the cross libelant in this suit 
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will be of oolj nominal Value, aad for that reason it is useless for 
the court to bestow theamount of l'abor upon the mass of testimony 
in tMs case necessary to make; a fine adjustment of accounts, It is 
sufficient to sày that I flnd from the évidence that the total amount 
of money which came into the hands of Oapt. Gilboy, and freight 
bills which were coUected or which may yet be collected, and the 
value of the property Iwhich the Seattle & Yukon Steamship Com- 
pany owned, other than provisions used in feeding the passengers 
and crew, and money advanced to pay the crew, and the indebtedness 
of thé Ship to the charterer for board of the oiiicers and crew, does 
not exceed $34,000. 

The cross libelant daims, as part of its damages recoverable in 
this.Buit, the cost of carrying the Progreso's passengers from St. 
Michaela to their points of destination up the river, calculated at 
the prevailing rates chargeable for passage on other steamers at the 
tirne;' but as Gapt. Gilboy did not send his passengers forward on 
steamers operated by other carriers, nor pay the rates charged in 
the cross libel, the court rejects that basis of estimating the damages. 
The testimony shows, howevèr, that Capt. Gilboy and his employers 
did actually expend money and incur liabilities for discharging the 
Progreso at St. Michaels, for supplying and fitting her for her retum 
trip, for supplying and fumishing the river boat to carry freight and 
passengers up the river, and for operating the boat to Dawson and 
retum to St. Michaels, and for returning her crew to Seattle, which 
was a necessary expense, and for other necessary incidental ex- 
penses, including the cost of feeding the passengers and crew while 
detained at St Michaels,— -a total amount of over |28,000. To this 
amount should be added, as part of the damages recoverable by the 
cross libelant, the reasonaWe value of the services of Capt. Gilboy, 
and of Mr. GrifiSth and Mr. Corey, whom he employed to assist him, 
as purser and freight clerk of the Progreso, which the court esti- 
mâtes at the sum of $1,500, and the further sum of $7,350 as demur- 
rage for 21 days, during which the Progreso was detained after the 
expiration of the lay days stipulated for in the charter party. The 
court flnds the actual damages sustained by the cross libelant amount 
to at least $2,850 over and above ail proper set-offs, and a decree in 
favor of the crosS libelant will be entered against the libelant, in his 
capacity as receiver, for the sum last mentioned, jmyable only from 
the estate, if any, of the insolvent corporation. I disallow the daim 
of the cross libelant for the further sum of $8,000 paid for the steam- 
boat D. R. Campbell. She may be worth as much or a great deal 
more than her cost, and, without évidence to show that her value is 
less than her cost, there is no basis for estimating damages on acoount 
of this transaction. The cross libelant has unnecessarily increased the 
expense of this law suit by swelling the volume of évidence by un- 
necessary matter, and répétitions and réitérations, so that it has been 
most difflcult for the court to glean from the vast bulk of testimony 
the facts constituting the merits of the case. For tliis reason I di- 
rect that a clause be inserfed in the decree requiring the respondent 
and cross libelant to pay 75 per cent, of the ref eree's fées for report- 
ing the évidence. 
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HOGE T. CANTON INS. OFFICE DP HONG KONG, Limited. 
(Circuit Court, D. Washington, N. D. August 3, 1900.) 

1. Removal of Causes— Pétition— Allégation op Citizbnship. 

The absence of any allégation, in a pétition for removal of a cause to 
the fédéral court, identifying the plaintiff wlth the person to whom the 
policy of Insurance sued upon Is made payable, is not fatal where the 
person named in the complaint and in the policy is so well known that 
the name alone is sufflclent as a descriptiO personse of the plaintiff. 

B. Same — Action bt Assignée of Contkact. 

Where an action is brought in a state court upon a policy of Insurance 
by one purportmg to be the assignée of the party to whom the policy is- 
Bued, but who the complaint shows was originally a principal party to the 
contract, and is the person to whom the défendant promised indemnity, 
so that the assignment was a useless formality, it is not necessary that a 
pétition for removal of the cause to the circuit court of the United States 
show that the asslgnor of the cause of action sued upon is a citizen of a 
différent state from that of the défendant 

8. Same— Separablb Causes of Action. 

Where a complaint in an action in a state court states four distinct 
causes of action agreeably to the rules of pleading in such state, and one 
of such causes of action is within the jurisdiction of the circuit court 
of the United States, the cause is removable to the latter court in its en- 
tirety, although the record fails to show that the remaining causes of action 
would hâve been within its jurisdiction if sued upon separately. 

Action at law on four separate policies of marine insurance, com- 
menced in tlie superior court of the state of Washington for King 
county, and removed into the United States circuit court. Heard on 
motion to remand. Motion denied. 

J. B. Howe, for plaintiff J 
J. M. Ashton, for défendant. 

HANFORD, District Judge. 'Ktere are four separate causes of 
action set forth in the complaint in this case, each of which is founded 
upon a marine policy insuring marchandise shipped from Seattle on 
the steamahip Laurada, which was wrecked in Behring Sea. Each 
of the policies upon its face purports to hâve been issued to S. Gr. 
Simpson for account of another person, to whom the loss, if any, 
should be paid; each of the policies is for an amount exceeding 
$2,000, and the complaint allèges that the merchandise in each case 
exceeded the sum of $2,000 in value, and was totally lost by a marine 
disaster insured against. The complaint allèges that the policies were, 
before the commencement of this action, assigned to the plaintiff by 
S. G. Simpson and the several persons to whom the losses were paya- 
ble. Three were for the benefit of persons other than the plaintiff, 
and one was issued to S. G. Simpson for $2,750 "for account of James 
D. Hoge, Jr.," and makes the "loss, if any, payable in Seattle to 
James D. Hoge, Jr." The complaint allèges that the right of action 
upon this policy was "assigned to the plaintiff by said S. G. Simi)- 
son and the said James D. Hoge, Jr.," and also allèges that the mer- 
chandise insured was owned by said James D. Hoge, Jr., and that 
he paid the premium for the insurance. The case was removed into 
this court from the state court in which it was commeneed on the 
103 F.— 33 
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ground of diverse citîz,^iistiip of the parties, and the plaintifl bas 
. moTed tèi Tpëmand fôr Me reason that the pétition for removal does 
not set forth tte citizenehip of the ^signors of the seyeral causes of 
action, and fails to shpw that this court would hâve had cognizance 
of eitherr, of the causes qf action if no assignment thereof had been 
made. 

Considenng ail the facts shown by the complaint as well as bj 
the pétition for removai, there appears to be nothing lacking in the 
VFay of à full and positive statement of every fact essential to the 
exercise of jurisdiçtion,by this court except an allégation to identify 
the James D. Hoge, Jr., named in one of the policies as the same per- 
son who is the plaintiff' iû this action. The name, however, is suf- 
flcient as à descriptio pérspnse of the plàiûtiËf. Without any other 
description or averment, the name in his compij4nt indicates a par- 
ticular person wdl known in Seattle, and the name in the policy of 
Insurance is equally effective; Any business man having to act with 
référence to the rights of the parties involved in this action would 
rightfuUy assume that the plaintiff is the identical James D. Hoge, 
Jr., for whose beneflt the Insurance was writlen, and I hold that the 
court may rightfully act upon the same assumption. 15 Am. & Eng. 
Enc. Law (2d Ed.) 918. 

An assignée or transférée df a chose in action could not bring an 
action in a circuit court of the United States by original process to en- 
force a right of action acquired by an a^ignment or transfer thereof 
to him, unless the court v.ould havé had jurisdiction if no such as- 
signment or transfer had béeh made; and a défendant, when sued in 
a state court upon an assigned or transferred cause of action, must, 
in order to remove such an action into a United States circuit court, 
shove that the latter court would hâve had jurisdiction if the assign- 
ment or transfer had not been made. Thèse several propositions 
being conceded, the failure of the défendant to show in its pétition 
for removal that the assignors of the several causes of action sued 
upon were citizens of a state or States other than the state of which 
the défendant is a citizen would leave the record incomplète, and de- 
prive this court of Jurisdiction, if it were not for the showing made 
in the complaint that the assignment of the right of action upon the 
policy of Insurance originally issued for the benefit of the plaintifl 
was a useless formality, and not effective to transfer any right of ac- 
tion. The complaint shows aflBrmatively that Simpson did not pay 
for the Insurance, nor hâve any insurable interest in the merchandise, 
nor any right to assign the policy. He sustained no loss by destruc- 
tion of the merchandise, and the défendant never became obligated 
to pay him anything for its loss. On the face of the policy he does 
not appear to be even nominally the owner of it as trustée or other- 
wise, and he never had any right of action upon the policy which he 
could assign or transfer to any one. The case, as statëd on the face 
of the record, cornes fairly within the rUîe qf the décision of the su- 
prême court in the case of Holmes v. Goldsmith, 147 U. S. 150, 164, 
13 Sup. et. 288, 37 Ïj. Ed. 118, in which case a promissory note was 
signed by the three défendants, which contained a promise to pay 
|10,000 to the order of one W. F. Owens, and was delivered by the 
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signers to the nominal payée for his accommodation and beneât. 
Owens tien indorsed the note, and delivered it to the plaintiff in the 
action, and received tlie considération for his own use. The suprême 
court held the transaction to be a loan by the plaintiiî to Owens, 
and that the latter, although he was nominally the payée of the note, 
was in fact a malier; that while the note was in his hands he had no 
right to sue the défendants, who signed it for his accommodation, 
and, as it did not become a chose in action until it had been indorsied 
and delivered to the plaintiff, there was in fact no assignment or 
transfer of a right of action by the mère f onnality of indorsement and 
delivery by Owens, and the plaintiff therefore had a right to sue 
upon the note in a United States circuit court, as the original owner 
of it. In principle, the case at bar is exactly similar, for the plain- 
tiff's right of action was not acquired from any person or persons 
who previously owned it. He was originally a principal party to the 
contract, as he owned the goods, paid the premium, and sulïered the 
loss, and is the person whom the défendant promised to indeinnify. 
He alone could be an assignor. But an assignment by the plaintiff 
to himself créâtes no new right; neither does it constitute a bar to 
the exercise of a right. As the complaint states one distinct cause 
of action, which is cognizable in this court, I hold that the case was 
properly removed into this court in its entirety, notwithstanding the 
fact that the record is incomplète to show that the other three 
causes of action would hâve been within its jurisdiction if sued upon 
separately. Under the Code of this state the plaintiff had the right 
to unité the four causes of action in one complaint, and to submit 
them ail to adjudication in one action. But his right in this re- 
spect does not deprive the défendant of its right to remove the case 
into this court. Sharkey v. Mill Ce. (G. C.) 92 Fed. 423. Motion 
denied. 



MUTUAL RESERVE PUND LIFE ASS'N v. PHELPS et al. 
(Circuit Court, D. Kentucky. August 25, 1900.) 

1. Mdtdal Insurance— Mortuabt Fond— Garnishment. 

The crédits due or to become due a mutual Insurance company upon 
mortuary calls and premiums from persons insured in the association, 
being a trust fund for the payment of the losses of contributors to it, 
cannot be diverted by garnishment or an order of court to the payment 
of the judgment of a mère creditor, who is not a member of the asso- 
ciation. 

2. Fbdebai, Court— Injunction—Pegceedings in State Coubt— Validitt— 

Receivers. 

More than 60 days after judgment In an action against plaintiff in a 
State court, the plaintiff therein flled a supplemental pétition to obtain 
satisfaction of the judgment by subjecting the mortuary calls and premi- 
ums thereafter to become due the défendant association; and thereupon 
the State court on the same day, although no notice of the pétition had 
been served upon the association, transferred the cause to the equity 
docket, and appointed a receiver for the association in that state, and 
directed it to collect ail the income and revenues of the association from 
its policy holders. Held, that the proeeedings under the supplemental péti- 
tion were void, and did not constitute a proceeding pending in the state 
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court, wlthiçKev. St. U. S. § 720, whlch forblds the Issue of an Jnjunction 
by a fédéral court against proceedlngs in a state court 

8. Same. 

The ordçr appointing the recelver In the supplementary proceeding8 
In the staté court being a nullity, the reeeiver Is not an ofHcer of the 
State court, and therefore the recelrer and the plaintlff In the state 
court may, be enjolned in a fédéral court from recelving the mortuary 
assessments and premlums due the plaintifC herein. 

4. Same— Irbsparablb Inj0rt— Multipi,icitt dp Suits. 

ïhe holdets of complainant's cèttlflcates belng numerous, a mortuary 
call belhg dûô in a few days, and its payment to any other person than 
the association belng likely to resuit in the lapse of many certlficates and 
in irréparable injury to many members, besides doing serious injury to 
the business of the association, aoid causing a multiplielty of suits, and 
the mortuary calls being, moreoVer, not subject to àny form of garnish- 
ment, the plalntifiC Is without any adéquate remedy at law, and is entltled 
to an injunctlon restraining the judgment créditer and the recelver ap- 
polnted by the state court from seekjng to reduce the income and reve- 
nues of complalnant to possession for the satisfaction of said Judgment. 

George Burnham, 3t., S. T. l^ng; and Pirtle & Trabue, for com- 
plainant. 
Zack Phelps and B. F. Washer, for défendants. 

EVANS, District Judge. On the 14th day of July, 1885, James S. 
Phelps procured a certiflcate of membership (otherwise a policy of 
life insurance) in the complainant association, and at stated periods 
thereafter paid the dues and the mortuary calls or premlums thereon 
as stipulated in the certîficate. This continued until about January, 
1900, a period of nearly^ 14^ years, and for that length of time he 
continuously pâid the premiums for carrying the risk. Pursuant to 
the stipulations of the certiflcate or policy, as the insurer claimed, 
the mortuary calls were Increased to a higher rate, and probably 
fixed upon a différent plan than the insured thought was permitted 
by the terms of the certiflcate; and after the date last named he 
refused to pay the increased rates, and on the 28th day of February, 
1900, instituted an ordinary action at law in the state court to re- 
cover the entire amount of the calls or premiums so paid by him, 
together with interest thereon. Upon a service of process, .which 
the state court considered Yalid and sufiicient, judgment in that 
action was rendered in the plaintlff's favor on May 19, 1900, for thé 
entire claim then ascertained by the court to be the sum of |2,360, 
for which amount, with interest from that date, and the costs of the 
proceeding, judgment "yeas then rendered against the association. It 
will be seen that this judgment allowed to the insurer no compensa- 
tion whatever for the risk it had taken and carried for the 14J years, 
during which the certiflcate or policy had been in force, and the 
premiums and calls had been paid. On the 21st day of May, 1900, 
an exécution of fleri facias was îssued upon the judgment, and was 
placed in the hands of the sheriff of the proper county, who subse- 
quently, namely, on June 12, 1900, retumed the writ, in substance, 
"No property found." More than 60 days after the judgment, to wit, 
on the 4th àay of Augustj 1900, the plaintiff îh that action flled 
therein an amended and supplemental pétition seeking to obtain 
satisfaction of the judgment by subjecting the assets and crédits of 
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the insurer in Kentucky, and wWcli consisted of the mortuary calls 
and premiums afterwards to become due from otlier insurers upon 
like certiflcates or policies; and upon considering this last paper the 
State court, although no process had been issued upon it, nor any notice 
of it given to the association, on the same day of its being flled trans- 
ferred it to the equity docket, acted upon it, and appointed the 
Fidelity Trust & Safety-Vault Company receiver for the complain- 
ant in Kentucky, and directed it to collect ail the revenues and in- 
corne from the members or policy holders, and also ordered them, 
under threat of contempt, to pay the same as they accrued to the 
said receiver, although none of them were parties to the action, nor 
had any of them been summoned to answer as garni shees. After 
unsuccessfully attempting to file a pétition for the removal of that 
action to this court on the 22d day of August, 1900, and after an 
equally unsuccessful attempt to hâve the bond tendered therewith 
approved by that court as suiïicient, the complainant began this ac- 
tion, seeking to enjoin the efforts of the défendants Phelps and the 
Fidelity Trust & Safety-Vault Company to reduce any of complain- 
ant's revenues or ineome to their possession, upon grounds set forth 
in the bill of complainant, — that the last steps taken in the state 
court were void; that its policy holders were very numerous, and a 
great multiplicity of actions would otherwise resuit. Whether the 
judgment in the state court action was valid, as being based upon a 
sufScient service of process, we need not inquire at this stage of the 
proceeding. As the défendants are estopped from denying its va- 
lidity, we shall assume it to be valid, for the purpose of the inquiry 
before us, only remarking that in the late case of Swann v. Assot* 
ciation (C. C.) 100 Fed. 922, we had occasion to pass upon a some- 
what kindred question, though not in that case inquiring into the 
nature of the agency of a "local treasurer," such as Mr. Frese appears 
possibly to hâve been in this case. That may become an important 
question in the future progress of this case, when the character of his 
agency, if any, is fully disclosed, but it is not so at présent. 

Whether the fund raised by the complainant from mortuary calls 
and premiums through its manner of insuring is a trust fund for ail 
its members and beneQciaries, which cannot be diverted to the bene- 
flt of a mère creditor, who is not now a member, and for that reason 
possibly not entitled to participate as such, he not having contribut- 
ed to the joint fund to be raised upon future mortuary calls, is an 
important question, though it need not now receive more than an in- 
cidental considération. Ordinarily we might say that such a fund 
could not be subjected to a creditor's demand in a case like the one 
in the state court, and by process which, if anything, is substantially 
that of garnishment. In this case, where the mortuary calls, as 
shown by défendant Phelps in his pleading in the state court, are a 
trust fund to pay the losses of the contributors to it, the matter seems 
even clearer. Whether a premium or a mortuary call yet to be paid 
for life insurance, where the policy can only be kept alive by its pay- 
ment, is a subject of any species of garnishment by creditors, in the 
hands of the policy holder, is another question which may become of 
much moment. Ordinarily we would certainly say that it was not a 
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debt due to the insurçr at ail, nor an asset belonging to it, until it 
was actually paid. The relation of insurer and insured admits of 
the construction only that tiie insured may purchase the Insurance 
for a prescribed period by voluntarily and at his option paying the 
premium^ This and the plan of insurance offered by the complain- 
ant may be slightly différent, but, if the mortuary calls are not paid, 
the certificate of membership must in ail cases lapse. So that, if 
the policy lapse, the insured has got nothing for his money. He has 
only paid a portion of a debt of the insurer, if what he is about to 
cay for the purchase of insurance for the future is taken from him 
for another and différent purpose. It may be assumed to be at 
least extremely doubtful whether premiums or mortuary calls, not 
being in any sensé debts, but only a cash payment for the purchase, 
at the option of the insured, of some future beneflt, can in any sensé 
be garnishable. If they can, the policy holder will lose, and the 
insurance company gain. The policies and ail accumulations, if any, 
may be f orfeited for nonpayment to the company, and the money, in- 
stead of paying for insurance, may be most unjustly diverted to 
the payment of the insurance company's debt. Justice to the policy 
holders, and every considération, therefore, would seem to enforce 
the conclusion that the accruing premiums or calls cannot be gar- 
nished by any mère créditer of the company. 

Section 720 of the Revised Statutes of the United States forbids 
the issuing by this court of any injunction against any proceedings 
in a State court, except in bankruptcy matters. This necessarily 
means a pending, and not a past or terminated, suit. The statute is 
a wise one, as nothing could be more incongruous and unseemly than 
for the courts of the United States to attempt to control by their pro- 
cesses the ordinary actions of the state courts. Of dourse, this does 
not mean that if this court flrst acquired jurisdiction of a subject- 
matter, or if a case had been lawfuUy removed hère, in some in- 
stances, in support of its own jurisdiction, the parties thereto might 
not be directly operated upon by the court; but the statute other- 
wise plainly forbids this court to enjoin a proceeding in the state 
court, and this rule is extended to the oflBicers of that court, as an 
inhérent part of it. And this court will not enjoin a proceeding of 
the state court in this instance if one is there pending. It is, there- 
fore, of the utmost importance to ascertain whether, since the final 
judgment in the ordinary action at law was rendered, on May 19, 
1900, there has been any pending proceeding in the state court, 
within the meaning of the law, or whether there is any proceeding 
now pending there, within the meaning of that statute. If the dé- 
fendants ape mère wrongdoers, and if their threatened actions are in- 
jurions to the complainant, différent results may f ollow. Assuming 
it to be valid, the court is clearly of opinion that, from and after 
the rendition of that judgment on that date, that action was functus 
ofiScio for ail purposes of pleading. Its force was spent, and ail 
steps attempted to be taken thereafter, except in way of writs for 
the exécution of the judgment, were coram non judice and void. 
Brown v. Vancleave, 86 Ky. 381, 6 S. W. 25; Meadows v. Goff, 90 
Ky. 540, 14 S. W. 535. Pursuant to thèse authorities, and many oth- 
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ers to the same effect which might be cited, the filing of the sup- 
plemental pétition, and the action of the court appointing a receiver 
thereupon, will be treated as mère nullities. Into a suit at law that 
was already terminated by final judgment, and which was therefore 
off the docket, a supplemental pleading was sought to be injected, 
seeking its enforcement by merely équitable proceedings. No sum- 
mons was issued upon it. No notice of it was given to the party 
most interested in it, and it was acted upon and disposed of by the 
court immediately. No attachment was issued under which prop- 
erty was seized or gamishees summoned as a foundation of possible 
jurisdiction of a res, and, in short, the whole so-called supplemental 
proceeding was an attempt to graft a live branch upon a dead stock. 
This must be a futile effort. A transfer to the equity docket of 
what was of no légal validity did not aid or strengthen it. The at- 
tempted proceeding was not authorized by any of the provisions of 
the Civil Code regulating attachments. Those provisions obvious- 
ly apply to cases altogether différent from this. Especially does not 
section 227 apply. It provides for the case of a garnishee actually 
summoned as such in the action, whose answer is not satisfactory. 
In that event a supplemental pétition may be flled in the original 
case, which, indeed, as to him, has never been terminated by final 
judgment. Hère there is nothing in the slightest degree resembling 
that, as no attachment was issued nor garnishees summoned. Nor 
do sections 298 and 299 of the Civil Code (Ed. 1899) authorize the 
appointment of a receiver in such a case, and certainly not in such a 
manner. 

Assuming for the purposes of this motion only that the judgment 
of May, 1900, was valid, and regarding the action in the state court 
as having terminated at the time of its rendition, and as thereafter 
only providing support to writs for the collection of the judgment, 
or for a separate suit in equity, under section 439 of the Code, the 
pétition for the removal came too late, though whether the neces- 
sary jurisdictional amount is involved may présent at some time an 
interesting question. The judgment was for f2,360, and interest 
thereon from its date, and for costs. Whether the more than $360 
of interest manifestly included in the $2,360 then merged into and 
became part of the principal, in the sensé of the removal acts, may 
yet demand attention. At présent, however, it seems immaterial. 
The orders appointing the Fidelity Trust & Safety-Vault Company 
receiver being simply nullities, that company is not an ofScer of the 
state court, and enjoining it in no way enjoins a proceeding in the 
state tribunal. This being so, the facts stated in the bill of com- 
plaint seem to présent sufflcient grounds for the temporary injunc- 
tion prayed for against the défendant, the Fidelity Trust & Safety- 
Vault Company, and also against the défendant Phelps, except that 
he should be left at fuU liberty to collect his judgment by ail lawful 
means, other than by subjecting thereto the mortuary calls, assess- 
ments, premiums, and dues accruing upon the certificates or policies 
of members of the complainant association, to which, as we hâve 
seen, he has as yet manifested no right. This court could not enjoin 
the exécution of any of the writs for enforcing the judgment, and it 
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miglit be t|e same if the insured in this case had, before compîain- 
attt's bill waâ flled, brought an action in equity, under section 439 
ot the CivilOode, to enforce bis judgment. The Kentucky Code of 
Practice (section 5) prescribes two separate kinds of actions. One 
of thèse is an ordinary action at law; the other, an équitable action. 
In Davidson v. Simmons, 11 Bush, 333, the court of appeals of Ken- 
tucky held thftt the action in equity provided for in that section 
(then section 4^4) was the only action allowed by the laws of Ken- 
tucky to en|orcè a judgment at law. That remedy by suit is exclu- 
sive. The amended and supplemental pétition in the state court in 
this instance, even though transferred from the law docket to the 
equity docket, was in no sensé a suit in equity; nor, for the reasona 
already given, can it be regarded as a légal proceeding at ail. It 
can only be considered as a vain thing. Of course, the state might 
bave authorized such steps as those last taken in its court, but it bas 
not done so in its Code of Practice or otherwise, as the cited authori- 
ties demonstrate. The holders of certificates in the complainant asso- 
ciation in Kentucky appear to be numerous, and a mortuary call has 
been made, whiçh is due in a few days. Their payment to any person 
except the association may resuit in the lapse of many certificates, and 
in irréparable injury to many members, unless they pay both to the re- 
ceiver and to the association. Much confusion is inévitable. A multi- 
plicity of suits seems unavoidable, and the business of the complain- 
ant may be most seriously affected by what we hâve seen are wholly 
unmaintainable proceedings. Besides, it has the right to protect that 
trust fund. We hâve also seen that those mortuary calls cannot prop- 
erly be the subject of any form of gamishment. Manifestly, there is 
no adéquate remedy at law for this state of things, and an injunction 
pendente lite is granted, as prayed in the bill, with the modification in- 
dicated as to défendant Fhelps. 



GILBERT T. MURPHBY. 

(Circuit Court, B. D. Wisconsln. August 24, 1900.) 

Attoknbt and Client— Settlement—Liability of Attoekey to Accounting 
— Res Adjudicata— Pleading. 

An attomey, whlle representlng a receiver appointed In Illinois in suits 
pendlng agalnst N. in Wisconsln, purchased for a nominal sum an out- 
standing claim against tlie estate represented by the receiver, brought 
suit thereon, and attached the debt due the estate in the hands of N., 
and then eflected a settlement "with N., whereby 311 of the moneys due 
from the latter to the estate of the receiver were appropriated to the pay- 
ment of the claim purchased save $1,000. To a bill flled by the receiver 
against the attorney for an accounting the attorney pleaded an adjudi- 
cation in the action of the receiver against N., that the receiver acquired 
no title to the property in Wisconsln by his appolntment in the Illinois 
court, and that défendant became privy to said adjudication, and enti- 
tled to the protection thereof, as to property purchased after the judg- 
ment was rendered. Eeld that, the settlement with N. having been ef- 
fected while the relation of attomey and client subsisted, defendant's 
liability to account for the proceeds thereof could not be resisted by any 
plea in respect to the legality of the receiver'B claim. 
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In Equity. On plea filed by the défendant, set down on behalf of 
the complainant for argument. 

Henry Schofield, for complainant. 

Fish, Cary, Upham & Black, for défendant. 

SEAMAN, District Judge. The complainant sues as receiver of 
the estate of one Fredericksen, under appointment by the superior 
court of Cook county, III., as successor to one Filkins, who was the 
previously appointed receiver in the same matter. The bill charges, 
in substance, that the défendant, an attorney at law, and citizen of 
Wisconsin, acted as attorney for the said predecessor in the receiver- 
ship, in conjunction with Cook & Upton, who were attorneys for the 
receiver at Chicago, and with one Hewetson, who was the agent and 
représentative of the receiver in the varions matters; that, so act- 
ing, certain suits were conducted by said défendant in Wisconsin to 
recover large claims asserted on behalf of the receivership against 
one Nunnemacher, which resulted in a décision by the suprême court 
adverse to the right of the receiver to maintain an action thereupon 
in the courts of Wisconsin, and such suits in the name of the receiver 
were eventually discontinued by the advice of the défendant; that 
pending the appeal to thé suprême court in such proceedings, and 
for the ostensible purpose of providing against an adverse décision 
therein, such attorneys purchased for a small considération a large 
claim against the trust estate held by one Rice, on which another suit 
was instituted by the défendant in the name of Upton, the nominal 
purchaser, with a gamishee and attachment proceeding against 
Nunnemacher, the same person who was défendant in the last-men- 
tioned suits; that thereupon a settlement was made with Nunne- 
macher, whereby he paid over to the défendant, as such attorney, 
136,000, as a compromise of ail such claims against him, of which 
11,000 only was paid over to the receiver, and the défendant failed 
and refused to account to the trust estate for the remaining |35,000, 
but the same was in some manner divided up between the attorneys 
and the agent, Hewetson, without accounting therefor to or with the 
trust estate; that Nunnemacher demanded and obtained upon such 
settlement releases of the trust estate, and discontinuance of ail the 
suits, ineluding the action in the name of the receiver, which was 
then dismissed by the défendant, together with the withdrawal of 
a pétition for rehearing of the appeal to the suprême court then pend- 
ing. On the allégations of the bill an accounting is sought against 
the défendant as for a trust arising ont ,of his relation to the receiv- 
ership in the transactions, with such other relief as equitv may af- 
ford. 

The défendant sets up by way of plea to the bill the matters and 
issues involved in the action by the receiver against Nunnemacher 
in the state court, and the décision of the suprême court, as res 
adjudicata that the receiver acquired no title to the property in 
Wisconsin by his appointment in the Illinois courts, and could not 
maintain his action in question, which was in the nature of a credit- 
ors' suit; that "the property or money sought to be reached by the 
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«oaplaJiiant î» this suit was acquired" by thé défendant fcom Nunne- 
màcher àitér such "détermination and adjudication by the suprême 
court, whereby this défendant became privy to the said adjudica- 
tion, and entitled to the benefit and protection thereof," and is the 
identical property which waa there adjudicated as not belong- 
ing to the receiver, and has like status herein. No issue being talien 
upon the facts averred in the plea, such averments stand admitted 
for the purpose of this hearing. The terms of the adjudication by 
the suprême court are not set out speciflcally, and it is not entirely 
clear whether the allégations in that regard are not of the pleader's 
inferences of their légal efifect, rather than of their terms in fact; 
but for the purposes of this décision the allégations which purport 
a statement of what was adjudicated are assumed to be a true récital 
of the terms. The opinion of the suprême court, as referred to in 
the plea, is reported in FUkins v. Nunnemacher, 81 Wis. 91, 51 N. 
W.'79. That this décision is conclusive between the parties and 
privies upon the issues there inTO^yed cannot be questioned hère, 
however open to question, as a précèdent merely, in the light of oth- 
er authorities, and of later expressions as well by the same court. 
But I am clearly of opinion that it is not res adjudicata of any issue 
tendered by this bill, and cannot be invoked by this défendant, either 
as a bar or by way of estoppel, to relieve him from meeting the allé- 
gations in suit. The rights of the complainant as set out in the bill 
are dépendent whoUy upon the existence of a trust relation — that of 
attorney and client — between the défendant and the estate repre- 
sented by the complainant, and upon the receipt by the défendant in 
that relation of the fruits of a settlement without accounting there- 
for. If the settlement with Nunnemacher was made, as alleged, of a 
daim asg^erted on behalf of the estate represented by the défendant, it 
is plain ihat no question can be raised by the latter of the legality 
of the claim so asserted to dispute his liability to account for the 
proceeds of the settlement. Indeed, if the claims alleged to hâve 
been purchased by the attorneys were of an adverse interest, and 
were acquired while the relation of attorney and client subsisted, the 
question of liability to an accounting could not be made contingent 
upon an ihquiry as to the légal status of the client's title or right of 
enforcem,ept. Baker v. Humphrey, 101 U. S. 494, 25 L. Ed. 1065. 
The merits of the controversy can be considered only when the allé- 
gations of the bill are met by answer, and, without passing upon the 
questions dîscussed in the opinion by the suprême court of Minne- 
sota in the kindred case of Grilbert v. Hewetson, 82 N. W. 655 (ap- 
parently involving the same transactions set out in this bill), the 
plea âled on behalf of the défendant is overruled, with leave to an- 
swer the bill on or before the October rule day. So ordered. 
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FIEST NAT. BANK OF COVINGTON v. CITY OF COVINGTON et al. 
(Circuit Court, D. Kentucliy. August 14, 1900.) 

1. Taxation — Rétroactive Stattjtes— Cosstituttoxalitt. 

A législature probably cannot constitutionally enact a rétroactive law 
imposing taxes for previous years upon property whicli was net during 
such years subject to taxation under any valid lavf. 

2. Same— National Bakks— Discrimtkatioîj. 

St. Ky. § 4077, enacted In 1892, provided for the taxation of the fran- 
chises of ail corporations for state and local puiposes. As applied to 
national banks, such statute was held invalid by thê suprême court of the 
United States, as in violation of Eev. St. § 5219, which prohibits the tax- 
ation of shares of national banks at a greater rate than is imposed on other 
moneyed capital. By act of March 21, 1900, It was provided that shares 
of stock of national banks should be assessed and taxes coUected thereon 
In the same manner as real estate, and (section 3) that such banks which 
had not paid franchise taxes under the prior law should be assessed on 
their stock thereunder for the years subséquent to 1892. Held, that such 
rétroactive provision could not be upheld as a curative statute, the prior 
law being void as to national banks, and that it was Itself invalid, as in 
violation of Rev. St. ^' 5219, being applicable to national banks alone, 
without any provision for the rétroactive taxation of other moneyed capi- 
tal in the hands of individual citizens, and it being very improbable that 
the tax thereby imposed was the équivalent of the franchise tax required 
to be paid by other corporations. 

8. Same. 

Such provision Is also invalid upon the further ground that it Imposes 
double taxation, as applied to a national bank which had aecepted and 
each year paid taxes under the Hewitt act of 1886, which imposed a fixed 
tax for state purposes upon each share of bank stock, and provided that 
any bauk which aecepted its provisions and paid the tax thereby required 
should be exempted from ail local taxation, notwithstanding a gênerai 
provision of the new law that crédit should be allowed for taxes paid 
under the Hewitt act; there being no provision either in the act itself, 
or In the other laws of the state, by which such crédit can be enforced or 
allowed. 

4. Samb. 

. A state law taxing national banks by requiring their shares to be listed 
and assessed, and taxes to be levied thereon in the same manner as real 
estate, is not the équivalent in law, and prima facie not the équivalent in 
faet, of a law requiring state banks and other corporations to pay taxes 
upon a valuation of their franchises, and can only be sustained, under 
Eev. St. § 5219, by proof showing that in its opération it does not resolt 
in discrimination. 

6. Injunction— Restkaining Collection of Taxes. ' 

A national bank may maintain a suit in equity In behalf of Its share- 
holders to enjoin the collection of taxes upon its shares under a law 
claimed to be invalid; and, where the validity of the entire tax is eon- 
tested, the complainant will not be required to pay any part of the tax 
as a condition to the granting of a preliminary injunction. 

In Equity. On motion for preliminary injunction. 
J. W. Bryan, for complainant. , 

W. H. Julian (F. J. Hanlon and Harvey Myers, of counsel), for 
défendant. 

EVANS, District Judge. The complainant brings this action to 
enjoin the city of Covington and its officers from assessing and col- 
lecting for municipal purposes the taxation on its shares of capital 
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stock provided for in the act of the gênerai assembly of KentucEy 
approved Jlapch 21, 1900, entitled "An act relating to the taxation 
of shares of stock of national banlis," which is as follows: 

"Whereas, the suprême court of the United States has lately deelded that 
article 3, chapter one hundred and three, of the acts eighteen hundred and 
nlnety-one, eighteen hundred and ninety-two, eighteen hundred and ninety- 
three, is void and of no effiect in so far as the same provides for the taxation 
of the franchise of national banlss, in conséquence of whlch décision there is 
not now and has not been since adoption of said article in eighteen hundred 
and ninety-two, any adéquate mode of taxing national banks, while state 
banlîs are now and hâve been ever slnee eighteen hundred and ninety-two 
taxable for ail purposes, state and local; therefore— be It enacted by the 
gênerai assembly of the commonwealth of Kentucky: 

"Section 1. That the shares of stpclc in each national bank of this state 
shall be subject to taxation for ail state purposes, and shall be subject to 
taxation for the purposes of each county, city, town and taxing district in 
which the bank Is located. 

"Sec. 2. For the purposes of the taxation provided for by the next preceding 
section, !t shall be the duty of the président and the cashier of the bank to 
llst the said shares of stock wlth the assessing offlcers authorized to assess 
real estate for taxation, and the banji shall be and remain liable to the state, 
county, clty, town and district for the taxes upon said shares of stock. 

"Sec. 3. When any of said shares of stock hâve not been listed for taxation 
for any of said purposes under levy or levies of any year or years since the 
adoption of the revenue law of eighteen hundred and ninety-two, it shall be 
the duty of the président and cashier to list the same for taxation under said 
levy or levies: provided, that where any national bank has heretofore, for 
any year or years, paid taxes upon its franchise as provided in article three 
of the revenue law of eighteen hundred and ninety-two, said bank shall be 
excepted from the opération of this section as to said year or years; and pro- 
vided further, that where any national bank has heretofore, for any year or 
years, pald state taxes under the Hewitt bill In excess of the state taxes 
requlred by this act for the same year or years, said bank shall be entitled to 
crédit by said excess upon its state taxes requlred by this act 

"Sec. 4. AU assessments of shares of stock contemplated by this act shaîl 
be entered upon the assessor's books, certlfied and reported by the asséssiug 
Offlcers as assessments of real estate are entered, certifled and reported, and the 
same shall be certifled to the proper eollecting offlcers for collection as assess- 
ments ofTeal estate are certifled for collection of taxes thereon. 

"Sec. 5. The assessment of said s.îiares of stock and collection of taxes 
thereon, as contemplated by this act, may be enforced as assessment of real 
estate and collection of taxes thereon may be enforced. 

"Sec. 6. The purpose of this act is , to place national banks of this state, 
wlth respect to taxation, upon the same footing as state banks as nearly as 
may be conslstently with said article three of the revenue law and said déci- 
sion of the suprême court. 

"Sec. 7. Whereas, it is Important that state banks and national banks 
should be tared eqnally for ail purposes, an emergency exlsts, and this act 
shall take effect and be In force from and after Its passage." 

To clearly understand the scope of this very important contro- 
versy, it is necessary to say that in 1886, in an effort to remedy the 
confusion growing ont of certain unrepealable provisions in the 
charters of the older banks in regard to taxes, the législature passed 
what is commonly called the Hewitt act, the pertinent provisions of 
which are as follows: 

"Section 1. That shares of stock in state and national banks, and other In- 
stitutions of loan or discount, and in ail corporations requlred by law to be 
taxed on thelr capital stock, shall be taxed 75 cents on each share thereof, 
equal to $100, or on each $100 of stock therein owned by individuals, corpora- 
tions or societies, and said banks, Institutions and corporations shall, in addi- 
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tlon, pay upon each $100 of so much of thelr surplus, undivided surplus, undi- 
vlded profits or undivided accumulations as exceeds an amount equal to 10 
per cent, of their capital stock, which shall be in fuU of ail tax, state, county 
and municipal. * * *" 

"Sec. 4. That each of said banlîs, Institutions and corporations, by Its corpo- 
rate authority, with the consent of a majorlty In Interest of a quorum of Us 
stockholders, at a regular or called meeting thereof, may give its consent to 
tlie levying of said tax, and agrée to pay the same as herein provided, and to 
waive and release ail right under the act of congress, or under the charters 
of the State banks, to a différent mode or smaller rate of taxation, which con- 
sent or agreement to and with the state of Kentucky shall be evideneed by 
writing under the seal of sueh bank and delivered to the govemor of this 
commonweaith; and upon such agreement and consent being delivered, and 
in considération thereof, such bank and its shares of stock shall be exempt 
from ail other taxation whatsoever so long as said tax shall be paid during 
the corporate existence of such banks." Gen. St. Ky. 1886, c. 92, art. 2. 

This rate of taxation, ail the avails of which went to the state, 
was higher than that paid by other property, but on that account 
the banks were exempted from local taxation. In 1892 the législa- 
ture enacted what is now section 4077 of the Kentucky Statutes, as 
follows: 

"Sec. 4077. Every rallway company or corporation, and every Incorporated 
bank, trust company, guarantee or security company, gas company, water 
company, ferry company, bridge company, Street railway company, express 
company, electric light company, electric power company, telegraph company, 
press dispatch company, téléphone company, turnpike company, palace car 
company, dining car company, sleeping car company, chair car company, and 
every other like company, corporation or association, and also every other 
corporation, company or association havlng or exercislng any spécial or ex- 
clusive privilège or franchise, not allowed by law to natural persons, or per- 
forming any public service, shall, in addition to the other taxes imposed on 
it by law, annually pay a tax on its franchise to the state, and a local tax 
thereon to the county, incorporated city, town and taxiug district, where its 
franchise may be exercised. The auditor, treasurer and secretary of state are 
hereby constltuted a board of valuation and assessment for flxing the value of 
said franchise, except as to turnpike companies, which are provided for in 
section 4095 of this article, the place or places where such local taxes are to 
be paid by other corporations on thelr franchises and how apportioned, where 
more than one jurisdiction is entitled to a share of sueh tax, shall be deter- 
mined by the board of valuation and assessment, and for the discharge of such 
other dutîes as may be imposed on them by this act. The auditor shall be 
chairman of said board, and shall convene the same from time to time as the 
business of the board may require." 

Section 4078 prescribed the manner of ascertaining the value of 
the franchises to be assessed. As a basis for this assessment, 
banks, under section 4092, were required to make reports on the Ist 
day of March of each year of their condition the preceding 31st day 
of December, and to pay the tax on July Ist following. This sub- 
séquent législation was intended to repeal, and in express terms did 
repeal, the Hewitt law. After the enactment of the législation last 
referred to, the complainant, in November, 1893, instituted an ac- 
tion in the state court to enjoin the levy for that year, as against it, 
of the taxation thereby provided for, and in its pétition averred 
that long before the enactment of this législation it had accepted 
the provisions of the Hewitt act, within the time named therein, 
and that it had up to that date paid the taxes provided for by the 
terms of the Hewitt act, as accepted by complainant, and in due 
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forna eoaght''thé jùdgment of tie state court upon îts daim that 
the Hewitt act, and its acc^pjt^iiçës tliereof, cônstitHtèd an irrév- 
ocable contràct betweèn the coinplainant and the state of Ken- 
tucky, which the législation of 1^2 would impair. The court in 
which the action was brought in 1894 distinctly adjudged that this 
contention was well founded, and that the provisions bf the Hewitt 
act, and their acceptance by the, cômplainant, did constitute an ir- 
révocable contràct between the state and this bank, and, further, 
that the législation of 1892 was >oid as to the complainant, as im- 
pairing that contràct. The décision bt the court of â^peals of Ken- 
tucky àfflrming that jnidgment, being in favor of the right claimed 
under the constitution of the United States, could not be appealed to 
the suprême court of the United States. The bill of complaint, as 
amended, in the case before us, insists not only that the question of 
taxation between the coRiplainant and the state of Kentucky, includ- 
ing the municipality of Covington, up.to 1904, is conclusively settled 
and adjudged by the court of appeaJs upon the basis referred to, but 
that the act of March 21, 1900, is aïso unconstitutional — First, in its 
attempt, by section 3, to authorize the levy of taxation upon the com- 
plainant f or tbe yeàrs previous to March 21, 1900; and aiso, second, 
because the taxation provided for by the said act discriminâtes 
against national banks, and levies tipon the shares of national banks 
a greater rate of taxation than is'lévièd upon other moneyed capital, 
and particularly ùpon capital invested in state banks, and dénies them 
the equal protection of. the law. 

As clearly established by many décisions, and particularly by that 
announced iti the case of Owensboro Nat. Bank v. City of Owens- 
boro, 173 U. S. 664, 19 Sup. Ct 537, 43 L. Ed. 850, ail state laws pro- 
viding for the taxation of shares of national banks must be subject 
to the provisions of section 5219 of the Eevised Statutes of the Unit- 
ed States, which is in this language: ' 

"Sec. 5319. Nothlng hereln shall prevent ail the shares In any association 
from belng Included In the valuatlon of the personal property of the owner or 
holder of such shares, In assessing taxes Jmposed by autborlty of the state 
wlthln which the association is located; but the législature of each state may 
détermine and direct the manner and place of tazlng ail the shares of national 
banklng associations locatéd wlthln the state, subject only to the two restric- 
tions, that the taxation shall not be at a greater rate than Is assessed upon 
other moneyetl capital In tliie hands of Indlvldual citlzens of such state, and 
that the shares oif any national banking association owned by non-residents of 
any state shall be taxed In the clty or town where the bank is located, and 
not elsewhere. NbtThlng hereln shall be construed to exempt the real property 
of associations from either state, county, or municipal taxes, to the same ex- 
tent, accordlng to its value* as other real property is taxed." 

The suprême court, in the case laSt referred to, held that section 
4077 of the Kentutkj Statotes, so far as it affects national banks, is 
void, because it is in conflict with that section. The Hewitt law 
having been repealed in 1892, and section 4077 of the Kentucky 
Statutes being void asto national banks, there wâjs no state statute 
in force for tasing the shares of the latter for municipal pnrposes 
untii the act «f March 21, 1900, waa passed. The third section of 
that act is iioW assailed: npoh the ground that it undertakes to tax 
those shares retroàctively and illegally. The court will not attempt 
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to décide that there may not, in extrême cases, be a legitimate stat- 
utory enactment imposing a rétroactive taxation for previous years 
upon a class of property not then subject to taxation at ail. But 
it would at least be a rare case, and one whicli would come ex- 
tremely near to taking property for public use without just com- 
pensation, and might be most dangerous and oppressive, as well as 
destructive of many other established principles of the law of tax- 
ation. If the power to do this exist at ail, there is no limit to it; 
and it might illustrate the subject to consider the resuit if church 
property now exempt should, as it lawfuUy might, be made subject 
to taxation in the future, and not only so, but retroactively, for 10, 
or 20, or even 50 years back. Hère would be a practical conflsca- 
tion of such property for public use. Nor does the court mean to 
deny that where the law in fact imposes taxation upon property, 
which, however, is overlooked by the assessor, or otherwise omitted 
from the assessment, or some other step is taken which is faulty, the 
defects may not be cured by législation. That curative législation is 
admissible in such cases is a well-established doctrine of the courts, but 
there was in Kentucky no législation — vahd législation — for taxing 
national bank shares as such before March 21, 1900 ; and the act of 
that date was not passed to validate defective steps taken to levy a 
lawful tax, but it is législation which imposes an altogether new 
tax upon a new subject. Any attempt to give it the appearance of 
being a curative statute is merely nominal and colorable, and can- 
not be effective. The previous législation had been void because it 
was opposed to section 5219, Rev. St., and could not be cured, though 
other new and diiïerent législation might be enacted. Moreover, it 
imposes a tax upon national bank shares alone, and the rétroac- 
tive feature of section 3 is a manifest discrimination against na- 
tional bank sharefe, as there is no corresponding provision in any 
law of the state for the rétroactive taxation of moneyed capital in 
the hands of state banks or of individuals. Other banks paid, and 
now pay, only a franchise tax for municipal purposes. National 
banks must, according to the act, pay, not a tax équivalent to the 
franchise tax imposed upon state banks, but a tax the rate of which 
is the same as that upon "real estate," which rate might not comply 
with section 5219 of the Bevised Statutes, unless it is the same as 
that put upon other "moneyed capital," as that phrase has been con- 
strued by the suprême court. It is manifestly very improbable that 
the rate of taxation on real estate can be équivalent to the rate 
imposed by the franchise tax. At ail events, for the reasons indi- 
cated, it seems to the court to be very clear that section 3 of the act 
conflicts with the requirements of section 5219, because there is no- 
where any corresponding rétroactive imposition on state bank 
shares, and the rate of taxation on real estate can hardly be the 
équivalent of the rate of taxation imposed on state banks by the 
franchise tax. And besides, as the bill shows, the state has collect- 
ed and received from the complainant in this case the high taxes im- 
posed under the Hewitt law up to the current year. There is no 
way to sue the state of Kentucky in her courts to compel it to re- 
fnnd the tax thus paid. Nor is there any way to compel the state 
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to mafee ah adjustment of sucb payments in tlie collection of the 
tasies audersection 3 of the act of 1900, although it is therein vague- 
ly ^roviêedthat Crédit shall be given, but our laws afford no way 
anâloritativëly to make the provision effective. No offlcer is chiar- 
ged with th* dàty or given the power to make it so. Until the state 
in this case bas refunded the taxes wrongfully collected (if it should 
so turn ont) under the Hewitt act, or sball provide some adéquate 
way for doing so, it must be content with the taxation levied in the 
way provided by its own legislàtii3n, — at îeast, so long as it retains 
the money. Otherwise, there would bë a double taxation. Cer- 
tainly the state must not, in attempts to correct its législation upon 
the subject of taxation^ discriminate against national bank shares 
in such a way as to violate section 5219. So long as the state re- 
tains the taxes ôôllected under the Hewitt law from thie national 
bank, it is a manifest discrimination again&t it to again rétroactive^ 
ly tax its shares for the same years, withoût taxing also in the same 
way the state banks. We may sum up this phase of the case by 
saying that it may, in the abstract, be legally possible to pass a 
valid rétroactive tax law, yet in the concrète case before us it was 
not done; the attempted législation, for the reason indicated, being 
in conflict with section 5219. 

As the présent holders of the complainant's shares may be very 
différent persons from those who héld thém in préviens years, as the 
présent holders may hâve purchaaed nndeir the previously existing law, 
and as their rights and interests would be injuriously affected by large 
payments for rétroactive taxation, at Ieast one phase of what bas been 
said is well supported by the reasoning of the opinion of the court of 
appeals in Town of Bellevue v. Peacock, 89 Ky. 495, 12 g. W. 1042. 
When the town of Bellevue made a cointract with certain persons to 
improve a street, it was supposed by ail parties that the law em- 
powered the town to impose the cost upon the abutting property, and 
the contract so required. The court of appeals, however, decided that 
the town had no such power, Subsequently the législature passed an 
act attempting to validate the contract, and to impose the necessarj 
taxation retrospectively upon the property. In a suit to test that 
question the court, in the opiûion referred to, held the act unconsitu- 
tional, largely upon the grOand that, as there was no law to so burden 
the property at the time the improvements were made, the législature 
oould not subsequently impose it. The complainant and its sharehold- 
ers in the case before us stahd in substantially the èame position as 
did the owners of the abutting property in the Bellevue Case in re- 
spect to previotts judicial décisions and otherwise. There was no law, 
until the act of 1900, imposing any such liability as it attempted to 
create; and, at Ieast unless a similar burden is imposed upon other 
moneyed capital^ the rétroactive liability canot be imposed upon na- 
tional banks. 

Corning now to the question of whether the whole act of March, 
1900, is void, as being in conflict with section 5219 of the Revised Stat- 
utes, it mtist be borne in mind that this may be manifèstèd in either 
of two forms': First, it may appear on the face of the state law 
itself, as in the statute of 1892, pronounced invalid by the suprême 
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court in the case of Owensboro Nat. Bank v. City of Owensboro, 173 
U. S. 664, 19 Sup. Ot. 537, 43 L. Ed. 850; or, second, it may corne in 
the manner of enforcing the state law, or in the manner of operating 
under it, as in cases like People v. Weaver, 100 U. S. 539, 25 L. Ed. 
705, and Whitbeck v. Bank, 127 U. S. 193, 8 Sup. Ct. 1121, 32 L. Ed. 
118. It goes without saying that money invested in national bank 
shares should bear its ratable portion of the public burdens. Nothing 
in the législation of congress, nor in the décisions of the courts of the 
United States, in the slightest degree prevents this. Ail that is done 
is, under section 5219, to guard money so invested against any form 
of state taxation which puts it at a disadvantage as compared with 
money invested in state banks. The wisdom and necessity of this 
rule ils obvious. The professed object of the act of 1900 is to make 
the taxation upon ail banks equal. The opérations of the act may 
possibly in the future bring about such a resuit, though upon the face 
of the statute it appears well-nigh impossible. Prima facie, a dis- 
crimination exists, the one being taxed on an entirely différent basis 
or plan from the other. The state banks pay taxes upon a valuation 
of their franchise, etc., and national banks upon the valuation of 
their shares in the hands of Individual holders. By no intelligent Sys- 
tem of valuation does it appear possible to value a franchise annually 
as high as ail the property of the corporation as appears to be neces- 
sary in order to make the two modes of taxation agrée. Thèse cannot 
be équivalent in law, and prima facie they appear not to be équivalent 
in fact, though possibly this latter appearance may be overcome by 
proof . The city of Covington vFOuld, therefore, appear to be entitled to 
hâve an opportunity, if so desiring, to plead and prove that the resuit 
of the opérations of the act of 1900 will not in fact discriminate in the 
next fiscal year against money invested in national bank shares ; and, 
after this opportunity is afforded, the court can détermine upon the 
évidence whether the actual results under the act conflict with sec- 
tion 5219, by imposing a greater rate of taxation upon money invested 
in national bank shares than upon that invested in state bank shares, 
should there be any moneyed capital in said city so invested as to bring 
it within the rules adopted by the suprême court in construing section 
5219. 

In this particular case, however, the views so far expressed may ail 
become subordinate to the question most energetically urged, that, 
as to the complainant, the act of 1900 can hâve no opération before 
1904, because up to that time it has an irrévocable contract with the 
state to the effect that its shares shall only be taxed according to the 
provisions of the Hewitt law, and that this matter has been flnally 
adjudicated by the courts of the state in the manner stated in the bill. 
The gênerai doctrine as to the conclueive effect of judgments upon 
matters in controversy between the same parties, or those in privity 
with them, is certainly broad enough, as usually stated, to cover cases 
like this, if there are no exceptions to it. The case of City of New 
Orléans v. Citizens' Bank, 167 U. S. 371, 17 Sup. Ct. 905, 42 L. Ed. 202, 
goes far towards closing the question, and will do so unless its opéra- 
tion should be limited by considérations now to be stated. Of course, 
as to the claim for taxes for the year named in the suit described in the 
103 F.-34 
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bill q1 cpmplaiQt, the judgment is absolutely conclusive, alfliough, in 
tbfi'UgJit <j|,latçr décisions, palpa^ly erroneous. Sliould its effect be 
Mmited tQ/the ta|ces for the year ijapied i» that suit, under the circum- 
stances about to be stated, is an extremely pteresting question. The 
judgment relied upon in tbe biU was certainly based upon tbe opin- 
ion that the ÇCewitt law, and t]?ie çomplainant's acceptance! of its pro- 
visions, constituted an irrévocable; agreement between the bank and 
the state of Kentucky that the iormer should not be taxed otherwise 
than pursuant to the Hewitt law for any purpose, but in terms it only 
embraced the taxes for the year 1893, and only enjoined their collec- 
tion. It did not, in its language or scope, embrace any others. It, 
hovpever, as stated, went upon the gênerai doctrine that there was a 
contract thus created between those parties, which the fédéral consti- 
tution protected from any impairment. Bank-Tax Cases, 97 Ky. 591, 
31 S. W. 1013. Within a year or so after this judgment was rendered, 
and from which no appeal could be taken tb the suprême court of the 
United .^tates, for the reason already indicated, the court of appeals 
overraled the doctrine which it had therein announced, and expressly 
held tiiat there was no contract growingout of the facts adjudicated 
in the privions litigation. Id,, 39 S. W. 1030. It was then also held 
that législation as to th^ manner of imposing taxation could not be 
made.tbe basis of a contract, but was amatter entirely under the con- 
trol of the state, and might be altered at its pleasure. In the case 
of Citizep#J Sav. Bank v. City of Owensboro» 173 U. S. 636, 19 Sup. Ct. 
530, 43 InEd. 840, the suprême court sustained in the fullest manner 
the last view taken of the question by the court of appeals of Ken- 
tucky. So that we bave hère aclaim to the beneflt of the doctrine of 
res adjudicata, as against the clçareat décision that the judgment re- 
lied on was based upon a proposition, not of fact, but of constitutional 
law, which. bas been utterly repudiated, not only by the highest ju- 
dicial tribunal in Kentucky, which had announced it, but also by the 
suprême court of the United States itself. I bave not found any 
décision upon the exact point; but I am greatly oppressed by the 
thought that conunon justice may demand such a relaxation of the 
gênerai rule as to matters adjudicated as to limit its opération, within 
very wide bounds, it is true, but still to such as will exclude a case 
precisely like this, so far, at least^ as it affects taxation subséquent to 
the announcement of the flftal i«ettlement of the constitutional doc- 
trine. Otherwise, much injustice and inequality cannot be avoided. 
It is possible tbat it was with a purpose and désire to consider this 
phase of the question when it should com^ up that the suprême court, 
in the Owensboro Case, 173 U. S., at page 648, 19 Sup. Ct. 534!, 43 
L. Ed. 844, so explicitly withheld an expression of its opinion as to 
whether the principle of res adjudicata would apply to suits for taxes 
claimed for future years, in a case where there had been such a judg- 
ment as is hère pleaded. It may be that the authorities, which are 
very stron^, will not permit even such ap, exception to be grafted upon 
the gênerai rule; and it may also be tlrat I shall ultimately conclude 
that in any event it will be becoming, in view of the opinion in the case 
of City of New Orléans v. Citizens' Bank, 167 U. S. 371, 17 Sup. Ct. 
905, 42 L. Ed. 202, for this court to leave it to a higher tribunal to say 
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whether tliere should be any limitations upon the gênerai rule as to 
the conclusive effect of judgments as between the parties to tlie litiga- 
tion. But, as the décision of the motion for a temporary injunction 
does not absolutely require a final expression on the question, I shall 
leave it open for further considération. 

It has been suggested that, before any injunction is granted, the 
complainant in such a case should pay the amount of taxes which is 
fairly due from it. This is a principle certainly in force where a valid 
law leaves no doubt that something is due. But, if the daim of rea 
adjudicata made by the complainant is maintained, such payment in 
this case has already been made. And, even if the principle could 
apply hère at ail, where the entire tax is contested, it can hardly be 
enforced until a final judgment has determined whether there is any- 
thing at ail due from the complainant; and, besides, there appears to 
be manifest equity in the bill, so far as it seeks to enjoin the enforce- 
ment of section 3 of the act. 

It is also insisted that for the case made by the bill there is an adé- 
quate remedy at law. The case of Bank v. Stone (C. C.) 88 Fed. 383, 
is a sufflcient authority to the contrary. That case, it is true, was 
affirmed by a divided court (174 U. S. 408, 799, 19 Sup. Ct. 881, 43 
L. Ed. 1187). And, besides, the relief sought as to section 3 of the 
act appears to be décisive of this question. It also seems to be 
settled upon the authority of Hills t. Bank, 105 U. S. 319, 26 L. 
Ed. 1052, and the cases there cited, that the bank itself may sue in 
cases like this, to protect the interest of its shareholders. 

It follows that the complainant is entitled to an injunction pendente 
lite, restraining the défendants, and each of them, until the further 
order of the court, from making, either against the complainant or any 
holder of its shares, any assessment or levy of any taxes upon the 
shares of complainant's capital stock for any purpose, for any time 
or period previous to March 21, 1900, and also, until the further order 
of the court, restraining the défendants, and each of them, from col- 
lecting, either from the complainant or from any of the holders of 
shares of its capital stock, any taxes upon any of said shares upon any 
assessment or levy to be made therefor for any time subséquent to 
that date. The défendants are left at liberty to make assessments of 
said shares for taxation for any proper time or period after March 
21, 1900 ; but not to make any collection of taxes so assessed until the 
court shall hâve determined from the évidence whether the taxes so 
assessed are at a rate higher than is permitted by section 5219. Rev. 
St., and, if so, to what extent. Counsel will prépare the proper orders. 
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BEI/DING et al. v. HBBARD. 

(Circuit Court of AppéaîS, Sixth Circuit July 13, 1900.) 

No. 783. 

1. Statb BoUndakiks— Linb bbtweek Nokth Cakolina and Tennessee. 

It was the évident Intention of the North Carolina cession act of 1789, 
by wblch Tennessee was ceded to the United States, to make tlie erest of 
the great mountain ranges extending across the state in a southwesterly 
direction the boundary of the ceded terrltory, and such Intention must be 
glven efifect in determining the boundary from the cession act and the acts 
conflrmlng its survey and location in 1821 by the joint commission, which 
■was authorized to settle, run, and re-marl£ the Une "agreeably to the true 
intent and meaning" of the act of cession. 

5. Samb— Construction of Boundary Acts. 

The cession act calls for certain well-known natural objects in the bound- 
ary, among which is the "Great Iron or Smoky Mountain"; the next call 
beihg, "thence along the main ridge of sald mountain to the place where it 
Is called 'TJnicoy' or 'Una^^' Mountain." The Tennessee river crosses 
the boundary between said two mountains, and the conflrmatory acts, af ter 
locating the line to Bald-Rock on the summit of the Great Smoliy Mountain, 
"and" continuing southwestwârdly on the extrême helght thereof" to the 
river, ; Contain the folio wing call: "From Tennessee river to the main 
ridge, and along the extrême helght of the same, to the place where it is 
called. 'TJnicoy' or 'Dnaka.' Mountain." Immediately across the river from 
the point where the Une strikes it Is the end of Hangover ridge, which 
extends southwestwârdly, and constitutes the "main ridge," leading from 
the river to the Unaka Mountain. Along such ridge, withln eight miles 
from the river, are found: two or three trees marked as state-line trees in 
the same qianner as those in other parts of the boundary. Another line, 
designated by trees marked In the same manner, is fôund extending from 
the mouth of Slick Rock creek, which erqpties Into the river half a mile 
to the westward, extending up said créék in a southwesterly direction 
some seven miles, thençe ■î<restwardly along a spur to Fodder Stack ridge, 
thence south along said ridge until it Intersects Hangover about eight 
miles Irora the river. On this Une are 41 trees, the most of them along 
or near the creek; and aU the Une trees on both Unes appear to hâve been 
1 marked In 1821. The àverage helght of Fodder Stàck ridge is some 800 
feet less thafl that of Hangover. Nelther the report of the commission 
nor the fleld notes of tbp surveyor are In existence. Meld, that the évi- 
dence aflforded by the marked trees along the westerly of the two Unes 
was not sufficient to overcome the presumption In favor of the other Une 
along Hangover, arislng from the fact that it answered the two principal 
calls of thé boundary acts,— that for a southwestwârdly course, and that 
for the "extrême helght" of the "main ridge." 

8. BAME— CONTBOI/LING EpFBCT OF CAI/LS FOK NaTURAL ObJBOTS. 

The eau In the conflrmatory boundary acts, "From Tennessee river to 
the main ridge, and along the extrême helght of the same," in the absence 
of furthef description,' i-equlres a straight Une from the known monument 
on the north side of the river to the top of the main ridge, and cannot be 
answered by a Une running up the valley of a creek to the west of such 
ridge for several miles. 
4 Bamb. 

It Is a universal rule that permanent natural objects called for In a 
boundary will control those which are less certain. 

6. Same — Récognition and Acquiescbnce. 

It having been found as a fact from sufBcient évidence fumlshed by the 
conflrmatory acts of the two States, based on the report of the joint com- 
mission, and by the natural objects thereln designated, that the state 
boundary was actuaUy run and establlshed along Hangover ridge, that 
boundary could not be changed by the action of the state authorities In 
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récognition of the other Une claimed, unless snch récognition has been so 
long and continuons on tlie part of botli states as to create a mutual estop- 
pel, and constitute an adoption of sucli line as the true and estabiislied 
boundary. It is not sufficient to create sucli estoppel or constitute sucli 
adoption tliat ttie surveyor gênerai of Tennessee, in 1836, stopped the sur- 
vey of lands adjacent to the boundary ceded by the Indians at the marked 
line cf trees on Slicli Rock creek, and that for that reason, and because of 
siich marked trees, such line was generally reputed to be the boundary 
until 1882; It appearing that no grants of any of the lands In the disputed 
territory were made by North Carolina prior to 1853, and no settlers en- 
tered it until 1860, and very few thereafter, ail of whom were squatters 
without title, who hâve claimed citizenship in one or the other state, as 
best served the interests of their landlords; and that since 1882 grants 
hâve also been made by Tennessee, and opinion as to the true boundary 
has been divided. 
6. FEDERAL Courts— Evidence — Pollowing State Décisions. 

In suits involving land titles the courts of the United States foUow 
the rules established by state décisions as to évidence. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

This is a bill to restrain trespass and remove a cloud from the title to a 
large tract of wild mountain land claimed to lie within the Seventeenth civil 
district of Monroe county, Tenn. The compiainant claims title under a grant 
from the state of Tennessee. The défendants claim title to the same under a 
grant from the state of North Carolina. The title tums upon the location of 
the boundary line between the state of North Carolina and the state of Ten- 
nessee, and the object of the bill is to hâve the state line ascertained and de- 
termined between the Little Tennessee river and a mountain peak called 
"Stratton Bald," a distance of some seven or eight miles from the point where 
the state line crosses the Little Tennessee river. The claim of the compiainant, 
Charles Hebard, is that the said state line crosses the Little Tennessee river 
about one-half mile below where Slick Rock creek runs into the river; thence 
directly to the Hangover rldge, and along the extrême height of that ridge to 
Its junction with another ridge called the "Fodder Stack Ridge." This conten- 
tion, if sustained, places the lands lying between the Hangover ridge and Slick 
Rock creek within the state of Tennessee, and conflrms the title to Hebard un- 
der hls Tennessee grant. The défendants, on the other hand, contend that the 
Une crosses the Little Tennessee river at or near the mouth of Slick Rock creek, 
and runs up said creek, following its meanders, something over six miles; then 
up a ridge leading from the creek to the Big Fodder Stack, and then southwest- 
■wardly with the top of the Big Fodder Stack lead to its junction with the 
Hangover lead. In other words, défendants insist that for a distance of nearly 
six miles the state line foUows Slick Rock creek, and that the lands lying east 
of the creek, and between It and the crest of the Hangover spur, were on the 
North Carolina side of the line, and therefore subjeet to grant by North Caro- 
lina. ' 

The territory now comprising the state of Tennessee was ceded by the state 
of North Carolina, in 1789, to the United States. The cession act de'scribes the 
eastern boundary line as follows: "Beginning on the extrême height of the 
Stone Mountain, at the place where the Virginia line intersects it, running 
thence along the extrême height of the said mountain to the place where the 
Wautauga river breaks through it; thence a direct course to the top of the 
Yellow Mountain, where Bright's road crosses the same; thence along the 
ridge of said mountain, between the waters of Doe river and the waters of 
Rock creek, to the place where the road crosses the Iron Mountain; from thence 
along the extrême height of said mountain to where Nollnchlicky river ruas 
through the same; thence to the top of the Bald Mountain; thence along the 
extrême height of the said mountain to the Painted Rock, on French Broad 
river; thence along the highest ridge of the said mountain to the place where 
It is called the 'Great Iron' or 'Smoky' Mountain; thence along the extrême 
height of the said mountain to the place where It Is called 'Unicoy' or 
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•Unaka' Mountain, bêtweeil the Infllàn towns Cèwee and Old Chota; thence 
aloB^ the main rldge of the said mountaln to the southern boundary of tWs 
BtatéJ^' The Une hère to be ascertained Is Included withîn the call beginnlng 
"thencè âlbng the extrême height of the sald mountain to the place where it is 
called Unieoy or TJnakà Mountain." The mountain whose extrême height is 
to be followed untU Unaka Mountain Is reached Is the "Great Iron or Smoky 
Mountain." The necessity for a deflnite location and marklng of the line be- 
came évident to both states, and In 1821, uiider acts passed by each state, 
a joint commission wafe appointed for the puTpose of settling, running, and 
re-marklilg the boundary Une. The Tennessee commissloners were appointed 
under an act whieh provlded that the commissloners should "settle, run and 
re-mark the boundary Une bétween this state and the state of North CaroUna, 
agreeably to the true Intent and meanlng of the sald act of the gênerai assem- 
bly of the state of North OarOUha, entitled: 'An act for the purpose of ceding 
to the United States of America certain western lands thereln described.' " 
tlcfs Tenu. 1820, c. 22. The North CaroUna act, provldlng for the running of 
the Une, was substantially Identlcal with the Tennessee statute above set out. 
2 Ired. & B. Rev. St. N. 0. p; 94. The Joint commissloners did run and re- 
mark the Une, and each state passed an act ratifying, conflrming, and adopt- 
Ing the Une as' run and reported by^ the commissloners. Acts Tenu. 1821, p. 
45, c. 35; 2 Ired. & B. Rev. St. N. C. p. 96. The Tennessee conflrmatory act is 
as foHows: "Be it enacted by the gênerai assembly of the state of Tennessee, 
that the divldlng Une run and marked by Alexander Smith, Isaac Allen and 
Simeon Perry, commissloners; 'for and on behalf of this state, and James 
Mebane, Montfort Stokes and Robert Love, commissloners for and on behalf 
of the state of North CaroUna, Which divldlng Une, as run by sald commis- 
sloners, begina at a stone set up on the north side of Cataloochee turnpike 
road, and marked on the west side, *Ten., 1821,' and on the east side, 'N. C, 
1821'; running thence on a eouthwestwardly comse to the Bald Rock, on the 
Bummlt of the Great Iron or Smoky Mountain, and contlnuing southwestwardly 
on the extrême height thereof to vrhere It strikes Tennessee river, about seven 
miles abové the old Indian town of Tallassee, crossIng Porters Gap at the dis- 
tance of twenty-two miles from the beginnlng, passlng Melgs' boundary line at 
thirty-one and a half miles, the Equovettly path at flfty-three miles, and 
crossIng Tennessee river at the distance of slxty-flve miles from the beginnlng; 
from Tennessee river to the main rldge, and along the extrême height of the 
same to the place where It is eaUed the 'TJnIcoy' or 'Unaka' Mountain, strik- 
Ing the old trading path leadlng from the vaUey towns to the overhlUs towns, 
Dear the head of the west fork' of TeUico river, and at the distance of nlnety- 
three mllêB from the beginnlng; thence along the extrême height of the Unieoy 
or Unaka Mountain to the southwest end thereof, at the Unieoy or Unaka 
turnpike road, where a corner stbne Is set up marked 'Ten.' on the west side, 
and 'N. C* on the east side, and where a hlckory tree Is aiso marked on the 
south side Ten., 101 M.,' and on the north slde 'N. C, 101 M.,' being one 
hundred and one miles from the beginnlng; from thence a due course south 
two miles and two hundred and fifty-two pôles to a spruce pine on the north 
bank of the Hlvrassee river, below the mouth of Cane creek; thence up the 
sald river the same course about one mile, and crossIng the same to a maple 
marked "W. D.' and 'R. A.,' on the south bank of the river; ' thence contlnuing 
the same course due south eleven miles and two hundred and seventy-three 
pôles to the southern boundary line of the state of Tennessee and North Caro- 
Una, makiilg In ail one hundred and slxteen miles and two hundred and twenty- 
three pôles from the beginnlng, and strlklng the southern boundary line twenty- 
three pôles west of a tree In sald Une marked '72 M.,' where was set up by 
sald commissloners a square post, marked on the west side 'Ten., 1821,' and 
on the east slde 'N. C, 1821,' and on the south side 'G.,' be, and the same is 
hereby ratifled, conflrmed ànd establlshed as the true boundary line between 
this state and the state of North CaroUna." The boundary is described in the 
North CaroUna conflrmatory act In words identlcal wlth those used in the 
Tennessee act, but concludes wlth thèse words: "The whole distinctly marked 
with two chops and a blaze on each fore and aft tree, and three chops on each 
side Une tree, and mile marked at the end of each mile." That part of the 
Une hère Involved begins with the words, "from Tennessee river to the main 
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ridge, and along the extrême height of the same to the place where It Is called 
the 'Unicoy' or 'Unaka' Mountain." 

After some évidence had been taken, the circuit court "ordered that the 
cause be, and hereby is, referred to Asbury Wright, Esq., of Eoane eounty, 
Tennessee, as spécial master, who will, from the proof on file and such other 
proof as shall be offered by the parties, report to the court the true state 
line between the state of Tennessee and the state of North Oarolina, from the 
Little Tennessee river to the junction of the Hangover and Fodder Stack 
ridges, as run and located by the commissioners of the States of North Carolina 
and Tennessee in 1821, and confirmed by the respective législatures of said 
States." A great mass of évidence vras taken, and from the entire évidence the 
spécial master reported "that the line between the States of Tennessee and 
North Carolina, from the Little Tennessee river to the junction of the Hang- 
over and Fodder Stack ridges, as run and located by the commissioners of said 
States in 1821, and confirmed by the respective législatures of said States, 
crosses the Tennessee river at the point where it reaches the river on the 
northeast side, and from the river runs up the Hangover lead, as shown on 
complainant's map, and along the extrême heights of thls ridge, • • * to 
the junction of the Hangover with the Fodder Stack." This report included 
a full finding of the facts material to the conclusion reached, some of which 
will be hereafter referred to. The défendants excepted generally and spe- 
cially to the findings and conclusions of the master. Thèse exceptions were 
overruled, and the conclusions of the master adopted, and a decree pronounced 
establishing the title of complainant. From this décision the défendants hâve 
appealed. 

E. T. Sanford and T. F. McGarry, for appellants. 
S. T. Webb and T. E. H. McCroskey, for appellee. 

Before TAFT,^ LUKTON, and DAY, Circuit Judges. 

LUKTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The intention of the North Carolina cession act of 1789 was to 
make the crest of the great mountain ranges extending across the 
state of North Carolina in a southwestwardly direction the bound- 
ary line of the ceded territory. This is most évident from even a 
casual reading of the boundary line therein described. The Painted 
Rock on the French Broad river is a natural monument of great 
notoriety. From that point the calls in the cession act are, "Thence 
along the highest ridge of said mountain to the place where it is 
called the 'Great Iron' or 'Smoky' Mountain; thence along the main 
ridge of said mountain to the place where it is called 'Unicoy' or 
'Unaka' Mountain, between the Indian towns Cowee and Old Chota." 
The part of the great mountain range called "Smoky Mountain" is 
well known, as is also that part of the same range Southwest of 
Smoky Mountain called "Unicoy" or "Unaka" Mountain. TTiere is 
no trouble about the location of thèse two great natural monuments 
in the line. The distance between the two is not less than 50 miles, 
and the only call which is locative of the line between the two is 
that the Une is to run along "the extrême height of the said 
range, theretofore called the 'Great Iron' or 'Smoky' Mountain, to 
that part of the range or ridge called the 'Unicoy' or HJnaka' Moun- 
tain." The commissioners representing the two states were not au- 
thorized to agrée upon a new boundary, but to "settle, run, and re- 

1 Thls case was decided before Judge Taft resigned. 
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mark the boundary Une * * • agreeably to the true intent 
and meaning" pf the said cession act of 1789. It was clearly their 
duty to run and mark a line between the Great Smoky and Unaka 
Mountains "foUowing the extrême height" of the mountain range 
Connecting thèse two prominent points. 

The line located by the commissipners, as shown by the two acts 
adopting it as the boundary between the two states, begîns at a 
stone set np on the north side of Cataloochee turnplke, and properly 
marked. The course of the line, ftom that stone for a distance of 
101 miles is "soiithwestwardly," as repeatedly stated in the bound- 
ary acts referred to. From the Cataloochee stone the call is to run 
southwestwardly "to the Bald Èoek on the summit of the Great Iron 
or Smoky Mountain," and continuihg southwestwardly "on the ex- 
trême height thereof to where it strikes the Tennessee river, 
* * * Crossing Tennessee river at the distance of siKty-flve miles 
from the beginning." Between the Bald Eock and the Tennessee 
river several points on the line are called for, but we need net con- 
cern oiirSelves with them, Ihasmuch as the line to the Tennessee 
river is undisputëd, and is pot hère involved. The point where the 
commissioners' line reaches the Tennessee river, now known as the 
"Little Tennessee River," is one of the flxed and settled questions on 
this record. The Une on the northeast side of the river is well 
located, and a fore and aft state-line pine tree is standing very 
near the bank of the river, one-half mile below the point where 
Slick Rock creek empties into the river on the opposite side. The 
spécial master reports that this pine tree on the northeast bank of 
the river is a state-line tree, marked as a state-line fore and aft 
tree, the marks showing by annular Unes that it was so marked in 
1831. He also reiiôrts that thè parties agreed before him that the 
Une was well established to that tree. The controversy begins, 
then, at the point where the Une reaches the Tennessee river at this 
well-established monument. The next pollit in the line as located 
by the commissioners, upon which ail parties agrée, is the point 
where ttpo ridges make a junction southwést of the Tennessee river. 
One of thèse ridges is known feis the "Hangover" and the other as 
the "Fodder Stack." This point of junction is about nine miles 
fromthe forë and aft pine tree on the northeast bank of the river. 
The diàâgreement is as to thé true location of thé commissioners' 
line between thèse two well-lôcated points in thè Une. Retuming 
to the Une as located by the joint commission, w^e ând the next call, 
after striking the Tennessee river, is in thèse words: "From Ten- 
nessee river to the main ridgè and aloûg the extrême height of the 
same to the place where it iS caillêd the IJnicoy' or tJnaka' Moun- 
tain," Just hère it may be obséî-ved that thé Uaicoy or Unaka 
Mountain is about 15 miles in a ëôttthwesterly course from the junc- 
tion of the two ridges spokêli'Of heretofore. How did the commis- 
sionerB locate the line betwefenthie Tennessee *iter and. the Unaka 
Mouhtain? It is to be borné în mind that their authority was to 
"settlej run, aild re-mark" the Une "agreeably" to the cession act. 
The Tennessee river was a water course, which eut a deep gorge 
through the main mountain range which the line was foUowing be- 
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tween the Smoky and the Unicoy Mountain. The cession act placed 
the boundary "along tlie extrême height of said mountain (that is, 
the Great Smoky) to the place where it is called 'Unicoy' or 'Unaka' 
Mountain." It was the duty of the commissioners to locate the 
Une "agreeably" to this call. They had been following the extrême 
height of the ridge between the Smoky and the Tennessee river. 
The river eut through the ridge by a deep gorge, the mountain on 
either side gradually lowering, and terminating at the river in a 
bluff. The last monument on the northeastern side is a tree marked 
as a fore and aft tree. A fore and aft tree is a tree in the Une, and 
the chops are on the sides showing the direction of the Une. The 
chops on this tree indicated that the Une there crossed the river. 
The gênerai course of the Une, as called for by the call which 
brought the Une to the river, was southwesterly, and this course 
was to be continued to the Unaka. The course would, theref ore, re- 
quire the Une to there cross the river, as also indicated by the chops 
on the tree. The gênerai direction of the cession act would keep the 
Une on the extrême height of the mountain ridge or range. Im- 
mediately across the river, and in the gênerai course of the Une, was 
the Hangover ridge. This ridge is joined by another ridge called 
the "Podder Stack," some eight or ten* miles southwest. Its height 
increases after it leaves the river, and the highest points between 
the river and the junction with the Fodder Stack are the Hangover 
and Hao peaks, the former having an altitude of about 4,500 feet. 
From the point where it is joined by the Fodder Stack ridge or spur, 
it is admittedly the main ridge, and further southwest becomes the 
Unicoy or Unaka. From the river the gênerai course of Hangover 
is southwesterly, and therefore in the gênerai course of the Une as 
described in the cession act. One-half mile below the state-line 
fore and aft tree, a creek known as "Slick Rock Creek" empties into 
the river on the opposite side. That creek is some eight or ten 
miles in length, and bas one or more branches. A short distance 
below its mouth a low spur approaches the river, called "Slick 
Rock Spur," being a spur of Fodder Stack ridge. Some seven miles 
up the creek another spur of Podder Stack is found. The basin of 
the Slick Rock is about eight miles long and three miles wide. It 
is bounded on the south and southeast by the Hangover ridge, on 
the north and northwest by the Fodder Stack ridge, and on the 
north and northeast by the Tennessee river and the Slick Rock 
ridge. The mountains shutting it in are from 1,000 to 4,000 feet 
high, and the basin itself is a rough, broken mountain valley, al- 
most impénétrable by man. The master reports that the Hangover 
ridge was the main or highest ridge, having an average height of 
800 feet greater than the Fodder Stack. 

It is admissible, in locating a Une, where a difflculty exista in identi- 
fying monuments, natural or artificial, to run the Une in a reverse way, 
if thereby doubts may be the better solved. "The footsteps of the 
original surveyor may be traced backward as well as forward." Ayers 
v. Watson, 137 U. S. 584, 590, 11 Sup. Ct. 201, 34 L. Ed. 803; Coal Co. 
V. Doran, 142 U. S. 417, 12 Sup. Ct. 239, 35 L. Ed. 10G3. So any ascer- 
tained monument may be adopted as a starting point, where difflculty 
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exists in ascertaining tîie Unes of a! surrey as actually run. Ayers v. 
Watson, 1S7 ïî.îS. 584, H Sup. Ct. 201, 34 L. Ed. 803. We hâve two 
established ppints in the line as actiially run by the state commission- 
ers of 1821, bétween wWcli points the disputed line exists. One point 
is the fore and aft tree on the northeastem side of the Tennessee river, 
and the other is somè eight miles southwest from that treè, being the 
well marked line on the height of Hangover, where a junction is made 
with the Fodder Stack ridge. If we reverse the survey, and take this 
junction of the two ridges, or leads, as they are sometim'es called, as 
a starting point in running backwards, one cannot doubt but that the 
line should follow Hangover to the river. The Fodder Stack ridge 
would not be observed by surveyors who had reached that point while 
foUowing the highest ridge from Unicoy or TJnaka, for it branches ofif 
several hundred feet below the crest of the Hangover, and the fact 
that a spo* was there could only be learned by going down the 
mouritain from three to four hundred feét. To abandon the Hangover 
in runniiig backwards would also involve a change in direction from 
northeast to north, and then northwest and then west, and the Ten- 
nessee river would not be reached at ail but by again diverging and 
following one or other of two latéral «purs. This situation is most 
plainly shown by the map of afjpellees, adôpted by the master, as cor- 
rectly showing the gênerai course of the ridges or leads at the locality 
in question. This map is hère shown upon a much reduced scale. 

If the joint commissioners obeyed the call to follow the highest 
mountain tops, and adhered to the conrse pointed out in the cession 
act, they undoubtedly located the line on the Hangover; and if we 
follow the line which they reported and adopted, whether we endeavor 
to track them backward or forward, we must conclude from the call 
for the "maiû ridge" and "along thé extrême height thereof," in the 
act adopting their survey, that they did in fact locate the line on the 
Hangover between the river and the junction of the Hangover and 
the Fodder Stack. The Hangover is undoubtedly the *^main ridge" 
called for in the survey made by the commissioners, and deiinitely lo- 
cates the line, unless there appears such deflnite and positive évidence 
of another and différent actual location of the line as to justify us 
in finding that the line as described and located by natural monuments 
is not in fact the line actually run and marked and adopted by the 
commissioners. Every presumption is that the commissioners obeyed 
the directions of the cession act, and so, also, every presumption is 
that the line as actually run, marked, and adopted was a line which 
confonns to the call to follow the extrême height of the "main ridge" 
from the Tennessee river to Unaka. 

But appellants say that they hâve shown a well-marked line from 
the mouth of Slick Rock creek, which foUows the meanders of that 
creek for about seven miles, and then runs up a spur of the Fodder 
Stack, and connects with that ridge at the peak called "Little Fodder 
Stack." The Fodder Stack ridge does not run to the Tennessee river 
at ail. North of the peak called "Idttle Fodder Stack" its gênerai 
course is to the northwest. It cannot, therefore, be regarded in any 
sensé as the "maiû ridge" called for by the survey of the joint commis- 
sion, irrespective of the fact already noticed that its average altitude 
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is about 800 feet less than that of the Hangover, wMcï Soes start at 
the river immediately opposite the main ridge on the northeast side 
of the river, and upon which the line on that side is confessedly lo- 
cated. From the top of the Fodder Stack the appellants claim that 
the state line runs south with the summit of that ridge to its junction 
with the Hangover ridge, -which from there runs southwest. To sup- 
port this contention appellants rely upon the fact that betvceen the 
mouth of Slick Bock and the junction of Hangover and Fodder Stack 
ridges they show 41 trees marked as state-line trees, and from this 
circumstance they contend that this was the line actually marked by 
the commissioners, and adopted by them as the line, and that the calls 
for course and the "main ridge" must yield to the actually marked 
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line. That the commissîoners marked the line run by fhem îs made 
clear hy the existence of a marked line over those parts of tlie undis- 
puted line on either side of tlie place in dispute. Tlie North Carolina 
act of 1821, adopting and conflrming the survey of the commission, 
concludes with the words, "thQ whole distinctly marked with two 
chops and a blazë on each fore and aft tree, and three chops on each 
side line tree." Thèse words of description do not appear in the 
Tennessee act of 1821, and neither the original report of the commis- 
sîoners nor the surveyors' fleld notes are in existence. The marked 
trees on this line are shown by blocking to hâve been probably made 
in 1821, and correspond in appearance to those existing in the undis- 
puted line. They are strangely scattered along the line claimed. 
About one-half of the whole number are found within 1^ miles of the 
mouth of the creek. Then for a distance of 3| miles not a marked 
tree is shown, though the line is still in the valley, where there was 
and is a great abundance of timber. Then, where the line is claimed 
to hâve left the creek, there are found a great number of marked trees 
within a short distance after starting up a spur leading to the Fodder 
Stack, but from the junction of this spur with the Fodder Stack to 
the Hangover only two or three trees are found. It is most difficult to 
account for this line of marked trees, irregularly as they are grouped. 
The probabilities are that they were marked by the commission. For 
what purpose? is the question. Their evidehtial value as establishing 
the actual state line is greatly impaired by the following circum- 
stances: (1) The line thus inarked is not upon the course which is 
called for by the survey as reported and adopted. (2) It départs from 
the line of the "main ridge," called for in the commissîoners' survey, 
and a natural monument of the utïnost signiflcance. When a monu- 
ment, natural or artiflcial, is called for, and its identity is doubtful, 
great importance may be properly àttached to an actually marked line 
upon the ground. But in this instance there was no reasonable doubt 
as to the identity of the "main ridge" called for in the commissioners' 
survey, The greater altitude of the Hangover ridge, as well as its 
gênerai course, makes it most clear that there could hâve been no 
dilHculty in determining that the Hangover, and not the Fodder Stack, 
was the "main ridge." It is, therefore, not a case of ambiguous calls, 
or doubt as to the identity of a natural monument in the description. 
The indisputable facts that the Hangover is much the greater in éléva- 
tion, was in the direct course called for by the cession act, and was 
indicated by the chops on the established monument on the north side 
of the river, leave no reason for supppsing that the commission mistook 
the Fodder Stack ridge as the "main ridge," and undertoôk to reach 
it by a line up the creek. (3) If we adopt the Slick Eock creek line, 
we must believe that the commissioners not only turned down the 
river at an acute angle from the course they had been following, fol- 
lowed the river for half a mile, and yet made r.o call in their report 
which would indicate such a departure, or that the river was made the 
boundary for any part of the line. (4) We must also believe that, in- 
stead of following a mountain boundary, which, according to the ces- 
sion act, ran with the sunamits of the highest mountains, they de- 
liberately abandoned the heights of the mountain ranges, and followeâ 
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a water course from its mouth for seven miles, and yet made no men- 
tion of this natural object in their report wliatever. (5) The sig- 
niflcance of thèse trees as marking the state Une is also affected by the 
faet that other trees similarly marked are found on the Fodder Stack 
ridge, which, confessedly, are not upon any Une now claimed as the 
actually located state Une. The surveyors who testify to such trees 
express the opinion that they were marked to designate Indian trails. 
As this whole région was the habitat of the Cherokee Indians at the 
time of this survey, in 1821, it is altogether possible that ail of this 
marking was done by the Indians as mère trail marks, or in a spirit 
of imitation, though the atronger probability is that it was tentatively 
marked, and then abandoned for the Hangover Une, as the one indicat- 
ed by the cession act, and the report made accordingly. (6) But the 
significance of the marked trees on the Slick Rock creek Une is also 
weakened greatly by the fact that two, and possibly three, old marked 
state-line trees are found on the Hangover Une. One of thèse trees 
is a black or red oak, and the other a sourwood. Thèse trees stand 
on the summit of the Hangover ridge. The question as to whether 
they bore the proper marks for state-line trees marked in 1821 was 
much controverted. The master, after seeing and hearing most of 
the witnesses, and weighing the évidence, and seeing the blocks eut 
from the oak, reached the conclusion that the marks were state-line 
marks made în 1821, and so reported. In this conclusion the learned 
trial judge concurred. Giving to the flnding of the master the we'ght 
properly attachable to it by the well-settled rule in that regard, we 
are nnable to see any solid ground for rejecting his conclusion that 
thèse disputed trees are state-line trees, and marked as such in 1821 
by the state commission. Kimberly v. Armes, 129 TJ. S. 512, 9 Sup. 
et. 355, 32 L. Ed. 764; Medsker v. Bonebroke, 108 U. S. 66, 2 Sup. Ct. 
351, 27 L. Ed. 654; Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 
39 L. Ed. 289; Singleton v. Felton (decided at this term by this court) 
101 Fed. 526. We bave, then, two Unes run and marked. One is the 
better marked, possibly because it passed through more tiraber, and 
timber better adapted to carry the marks than the other, which fol- 
lowed a rocky, barren, mountain ridge, where the trees, as shown by 
the évidence, were scrubby and scarce. The other Une, though more 
scantily marked, is found just where tbe course and natural monu- 
ments called for in the report of the survey would locate the Une if 
neither had been marked. That the Une ought to run on the extrême 
lieight of the Hangover ridge from the Tennessee river to the TJnaka 
mountain, if the calls of the conflrmatory boundary acts of both states 
are to control, is most évident. 

The order of applying descriptions of boundaries is flrst to nat- 
ural objects, course, and distances. In Brown v. Huger, 21 How. 
306, 318, 16 L. Ed. 125, 129, the court said: 

"In ascertainlng the boundaries of snrveys or patents, the unîversal raie is 
this: that whenever natural or permanent objects are embraced in the calls 
of either, thèse hâve absolute control, and both course and distance must yield 
to their influences." 

In Newson v. Pryor, 7 Wieat. 10, 5 L. Ed. 382, it was laid down 
as a rule that the most material and certain calls must control 
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those ttat are less certain and material. The rule in Tennessee is 
not âiflerent. A call for a natural object will control unless it is 
shown ;that monuments of boundary were made at the time of the 
exécution of the deed, and adopted as the boundary. Massengill v. 
Boyies, 4 Humph. 206. In Bishop's Lessee v. Arnold, Peck, 366, 
Haywood, J., said: 

"When the considération of questions of boundary flrst came before the 
courts in Nortti Carolina, It was witb dlfflculty the courts could brlng them- 
selves to départ from the calls of the grant, under the rule of évidence that 
paroi proof shguld not be recelved to add to or detract from a written instru- 
ment, and the law to this day is, If the grant Is intelligible on its face, it 
must not bè departed from; but, many mistakes having intervened in making 
surveys, plats, and eertlflcates, and fllllng the calls in grants, it was at, length 
permitted tp show the mistake by proofs." 

The description of the boundary as run and marked by the com- 
missioners calls for a course from one natural object, the Tennes- 
see river, to another, the Unaka Mountain. In the absence of any 
further description, the line should be run straight from one monu- 
ment to the other. 3 Washb. Eeal Prop. side p. 632; Burnett v. 
Jones, Si N. C. 210; Jenks v. Morgan, 6 Gray, 448; Caraway v. 
Chancey, 51 N. 0. 364. The first call in the boundary act of both 
States is "from the Tennessee river to the main ridge." There are 
no words of intermediate description. The line should, therefore, 
be a straight one from the last monument on the river, the fore and 
aft pine tree, to the "main ridge." There being no possible doubt 
as to the identity of the "main ridge" referred to, there can be no 
doubt on the face of the description following that the line should 
then run "along the extrême height of the same" to the next natural 
monument, to wit, "to the place where it is called the 'Unicoy' or 
'Unaka' Mountain." Finding, as we do, upon the line thus located 
by identified natural objects, two old state-line marked trees, mark- 
ed, as shown by blocking and examining the annular growth, in 
1821, we hâve no difiSculty in agreeing that the line, as run and 
marked by the commissioners in 1821 was the Hangover line, as 
found by the spécial master, and as claimed by the appellees. The 
probabilities are that the surveyors tentatively or experimentally 
marked the line up Slick Eock creek. Discovering that thereby 
they made a radical departure from the "extrême height" of the 
mountain chain called for by the cession act of 1789, they aban- 
doned the creek, and ran, adopted, and reported the line as run- 
ning along the extrême height of the "main ridge," now known as 
"Hangover Eidge." This is the only reasonable explanation con- 
sistent with the. absence of descriptive words calling for a line run- 
ning down the Tennessee river, and then up Slick Rock creek. But 
it is insisted that the Slick Eock creek line has been long recognized 
as the line by both North Carolina and Tennessee, and by réputation 
and adoption has come to be the actual line, though not originally 
so run and marked. In the case of Virginia v, Tennessee, 148 U. 
S. 503, 522, 13 Sup. Ct. 728, 37 L. Ed. 537, where the question was 
a disputed boundary between Virginia and Tennessee, the court 
said:. 
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"Independently of any effect due to the compact as siich, a tioundary Une 
between the states and provinces^ as between private persons, which lias been 
run out, located, and marked upon the earth, and afterwards recognized and 
acquiesced In by the parties for a long course of years, Is concluslve, even If 
it be ascertained that it varies somewhat from the course given In the original 
grant; and the Une so established takes effect, not as an aliénation of territory, 
but as a définition of the true and anclent boundary." 

But the court was there considering the effect of acquiescence 
upon a Une run and marked by the commission of each state, which 
had been long recognized by both states as the true line, though, 
in fact, as afterwards discovered, it departed from the line called 
for in the grant which ought to hâve been pursued. That is not 
this case. Upon the facts stated, the Hangover line was run, mark- 
ed, and adopted by the commissioners as the line called for and de- 
scribed in the cession act. From 1821 down to 1836 there is noth- 
ing in this record tending to show that either state, nor any persons, 
were claiming or recognizing the expérimental line on Slick Rock 
creek as the line. ïhe tentative line on the creek seems to hâve 
been flrst treated as the state line as late as in the fall of 1836, when 
the Tennessee surveyor gênerai stopped a survey of the Cherokee 
lands ceded to Tennessee in that year, and which included the dis- 
puted strip at Slick Eock creek. Evidence as to the réputation of 
the creek line of trees as marking the state line, and of other acts 
indicating a récognition of that line as the actual line, must be 
unavailing, unless it is persuasive enough to satisfy the légal mind 
that the state commissioners ran, marked, and adopted the Slick 
Eock creek line as the true line, although it is a radical departure 
from the description in the cession act, and contradicted by the de- 
scription they themselves reported of the line they had run and 
adopted; or such évidence must show such a long and continuons 
récognition by both states of the creek line as to operate as an 
estoppel to deny that it was the line run and marked and adopted 
in 1821. Let us look at the évidence which is to be strong enough 
to pull the line away from the location indicated by the natural and 
deflnite monuments described in the survey. The matters chiefly 
relied upon by appellants are thèse: 

(1) In 1836 the Cherokee Indians ceded to the United States their 
lands lying in both North Carolina and Tennessee, and the United 
States ceded to Tennessee the lands so acquired within that state. 
The Tennessee législature, October 18, 1836, passed an act consti- 
tuting said lands a surveyor's district, to be known as the "Ocoee 
District," and directed the surveyor gênerai of the state to survey 
said lands, and plat them off into ranges, townships, and sections. 
The surveyor gênerai accordingly did survey and plat said lands, 
and the plat shows that he stopped his survey at Slick Eock creek, 
and made that the eastern boundary of the Ocoee district. This 
resulted in leaving unsurveyed a strip of the Cherokee lands lying 
between the creek and Hangover, some three miles wide and six 
miles long, and is the land now in dispute. Until 1864 there was 
no law under which the unplatted Ocoee lands could be granted. 
But in 1854 an act was passed providing for the entering and grant- 
ing of lands in the Ocoee district, "whether the same appeared on 
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the map of the district or not." Acts Tenn. 1854, c. 22. The dé- 
fendants below, by anthority of thîs act, entered the lands now in 
controversy in 18^, tt^d carriê'd the^ into a graat in 1892. 

(2) A direct conseqfleùce of the omission of the surveyor gênerai 
to surrey and plat the laad east of the creek was to give rise to the 
réputation of the creek as the state line, although it is not so 
shown by his plat, nor by any report made by him. The fractional 
sectiçns in the Ocoee district bounded on the creek were granted by 
Tennessee as fractional sections, though none of the grants call for 
the creek as the state Une. The subséquent deeds of the grantees 
do frequently refer to the creek as the state line, though none of 
thèse fractional sections appear to hâve been coûveyed by deeds so 
describing the creek earlier than 18Q3. 

(3) In 1837, North Carolina made provision for the sale of the 
lands acquired by her through the Gherokee cession, but no surveys 
or grants within the dispnted Unes were made by that state before 
1853. Two entries of land appear to hâve been made under North 
Carolina entries in 1853, another in 1859, and in 1860 grant No. 
3,784, for 14,800 acres, was issued to Gilbert and Peet, under an 
entry made in 1853, and surveyed in 1856, under which grant the 
appellants claim. 

(4) To further support the claim that the creek bas been recog- 
nized as the state Une, the défendants sdught to prove by one Joues 
certain déclarations made to him by one Thos. Hensley, deceased, 
that he (Hensley) had been with the surveyor general's party a 
part of the time when the Ocoee district was surveyed, and that 
Hensley said the survey was stopped at the creek because it was 
the state line. This was rejected. Hensley 's connection with the 
party of the surveyors was not shown, and his déclaration amount- 
ed to nothing more than the statement of his opinion on the sub- 
ject. As the déclaration of a deceased person touching the location 
of a disputed boundary, ît was possibly compétent, under the Ten- 
nessee décisions holding that the déclarations of deceased persons 
as to the location of a boundary line of land, made previous to the 
litigation, are compétent. Beard v. Talbot, Cooke, 142; Holland 
V. Overton, 4 Yerg. 486; McCloud v. Mynatt, 2 Cold. 163. In a suit 
involving land titles, the courts of the United States foUow state 
décisions upon questions of évidence. Clément v. Packer, 126 U. 
S. 309, 8 Sup. et. 907, 31 L. Ed. 721; Ayers v. Watson, 137 U. S. 
584, 596, 11 Sup. Ct. 201, 34 L. Ed. 803. There was admitted in évi- 
dence, under the rule stated above, évidence as to the déclarations 
of several deceased persons, some of whom claimed to hâve been 
with the state commission of 1821, as to their understanding of the 
location of the line on Slick Eock creek. There was conflicting évi- 
dence locating the line by réputation. There was little in ail this 
of any moment. The line at the point ran through an uninhabited 
wilderness, almost inaccessible. The fact of a visible line of mark- 
ed trees on Slick Eock creek, observed by a few adventurous hunt- 
ers, would naturally stairt the tradition that the state line was on 
the creek. The same fact doubtless influenced the surveyor gên- 
erai, and his omission to plat the lands east of the creek would con- 



BELDIXG V. HEBARD. 546 

finn the réputation of that line. Not more than a half dozen per- 
sons are shown to hâve ever lived within the disputed Unes, and 
there is a conflict as to whether they regarded themselves as living 
in Tennessee or North Carolina until after 1882, when they, or the 
greater number, being mère squatters, began to hold under one or 
other of the contending titles, and to locate the line to suit their 
landlords. None of them go back beyond the North Carolina grant 
under which appellants claim, which bears date in 1860. Since 
1882, when appellees obtained their grant from Tennessee, most of 
thèse inhabitants, if not ail, hâve attorned to appellees, and hâve 
since voted in Tennessee, and hold themselves out as citizens of the 
Seventeenth civil district of Monroe county, Tenn. No active exer- 
cise of jurisdiction over the disputed territory is shown by either 
state, aside from the issuances of entries or grants to any who chose 
to apply. As the greater part of their large grant is indisputably 
in North Carolina, the appellants hâve paid taxes on the whole in 
that state. The fact is that the locus in quo is so inaccessible, so 
worthless for agricultural purposes, and so uninhabited, as to make 
the active exertion of jurisdiction by either state of no conséquence. 
The land is now supposed to be valuable for timber and mining 
purposes, hence the présent suit. 
To sum up the case: 

1. The calls of the cession act of 1789, if followed, would locate the 
line on the Hangover ridge. 

2. The législation of both states, providing for the survey and mark- 
ing of the line, required the commissioners to locate the line described 
by the cession act. 

3. The calls of the confirmatory acts of 1821 of both states, if fol- 
lowed, locate the line on Hangover. 

4. The commissioners did run and mark a line on Hangover, and two 
stateline trees are identified and established as state-line trees on that 
ridge. 

5. The commissioner.9 also ran and marked a line along Slick Rock 
creek, which connects ultimately with the Hangover line at the junc- 
tion of the Fodder Stack with Hangover. 

6. Between 1821 and 1836 the disputed strip between thèse Unes 
was a part of the land occupied by the Cherokee Indians, who in that 
year ceded their land to the United States; the Cherokee lands on the 
North Carolina side being subsequently ceded to North Carolina, and 
those within Tennessee to the latter state. 

7. Between 1836 and 1853 the disputed région was an uninhabited 
wildemess, and neither state actively asserted any jurisdiction. 

8. In 1836, Tennessee caused the Cherokee lands ceded to her to 
be laid off into a land district called the "Ocoee District." The sur- 
veyor gênerai omitted to plat or survey the lands between the marked 
line on Slick Rock creek and Hangover, and bounded his survey by 
Slick Rock creek. 

9. Between 1853 and 1882 grantees under Tennessee, in conveying 
fractional sections within the Ocoee district, described Slick Rock 
creek as the state line. 

103 F.-S5 
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10, After thé Oçoëé^krTey, in 1836, and down to 1882, the marked 
IMë on Slick Eock Ci^k #as repntéd to bethe State line. 

il. Bètween 1853 andl860 Norih Cfeirolina entries and grants weré 
inâdè between the two Unes. 

12. ' In 1854, Tennessee, by law, provided foi* the entering and gr ant- 
ing of lânda iri the Ocdtee district, whéther platted and surveyed or 
iiOT^ though the àct'àid not assert that -there wete such unsurveyed 
laridS. 

' 13. In 1882 the entries under which the complainants claim, or a 
part of them, were niîade within the disputed lihes, and in 1892 the 
cdmplainants' grantors obtalned a gtànt. 

Ï4-. After 1882 there was a divided opinion and réputation as to the 
loàition of the state line, and since that time the f e% inJiabitants hâve 
voted and paid taxes in Tennessee, though thé âppellants hâve paid 
taxeà tth their grant in North Oarolinà.' . 

iS. The région remàinsalmost uninhabited and inaccessible. Neith- 
er state is'shown to hâve exercised jurisdiction over it save by issuing 
entfîës and grailts as iatated. 

16. The true line, as actually located in 1821, was the Hangover line. 

171 Thére bas been, on the évidence in this record, no such long 
and continued récognition or acquiescence iû the tentative line on 
Slick Eock creek as to jnstify this court in saying that it bas been 
âdopted as the actualline so long as to stand for a définition of the 
true and ancient boundary. The conclusions and flndings of the 
maistèi* upon the prin(iipal points in the case are not shown to hâve 
been 80 plainly erroneôus as to justify us in overtuniîng bis con- 
clusions as to the existence of the marked state-line trees on the Hang- 
over, nor as to the fact that the Hangover was palpàbly the "main 
ridge" called for in the commissioners' report and survey. 

The case, on the wholé, is one not f ree from dpubts engendered by 
the existence of the marked Une on Slick Rock crëèk and its apparent 
récognition by the Tennessee surveyor gênerai as the state line. The 
resuit leached by the spécial tnaster, and conflnned by a most careful 
and conscientious trial judge, is a resuit which on the whole is most 
consonant with the calls in the cession act and the subséquent con- 
flrmatory boundary acts. The évidence relied upon to deflect the 
boundary frpm the Une so plainly described by botii acts settling the 
boundary is hot so conclusive as to require us to reverse the action of 
the circuit court. The decree wîll therefore be afflrmed. 



FAYEEWB ATHEE et al. V. TRUSTEES OP HAMILTON COLLEGE et al. 

(Circuit Court, S. D. New York, July 12, 1900.) 

'. Equity — Pleading Former Adjudication— Duplicitt. 

. A plea settlng. up the reeord of a former suit as: a prier adjudication 
Is not double because sueb adjudication Is cornprised In the judgments of 
the court of orlglhàl jûHSdlction and of euccessive appellate courts to 
which the suit was carrled. 
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2. Same — Vérification op Plea. 

Where a plea filed on behalf of a corporation Is verified by affidavit, 
as requlred by equity rule 31, tlie afflxing of the corporate seal to such plea 
is not essential. 

Hearing on complainant's pleadings and proofs of the plea of the 
trustées of Hamilton Collège to the bill of complaint and of plea of 
same to the cross bill. 

H. L. Stimson, for the plea. 

Eoger M. Shennan and William Blaikie, opposed. 

LACOMBE, Circuit Judge. Careful examination of the ingénions 
and exhaustive brief submitted in support of the bill and cross bill 
has failed to convince the court that, so far as the merits of the 
controversy presented by thèse pleadings are concerned, the pleas 
are not sound, and supported by the proofs. It is constrained so to 
hold by the décision of the circuit court of appeals on the appeal 
from the order of injunction. It may be difiScult to follow the rea- 
soning by which that court reached the conclusion that there had 
been an adjudication sustaining the proposition that the releases 
executed by the widow and next of kin were valid, and not pro- 
cured by f raud ; but that conclusion certainly was reached, and was 
expressed with no uncertain sound. No doubt, the ultimate resuit 
of the litigation in the state courts has been by refined technicali- 
ties to render inoperative, so far as this estate is concerned, the 
provisions of a statute which seems to be the conception of a wise 
and commendable public policy. That circumstance, however, is 
immaterial. As the circuit court of appeals expresses it, "even if 
there has been a miscarriage of justice, [the parties] must submit." 
Since the former appeal the complaint has been amended and cross 
bill served, whereby relief is sought, not only to impugn the probate 
of the will and its codicils so far as they were admitted to probate, 
but also to establish a codicil alleged to hâve been unlawfully de- 
stroyed, and, if no valid v?ill can be established, to administer and 
dispose of the estate as in case of intestacy. But this in no way 
changes the situation. The release bears date subséquent to the 
transactions on VFhich this prayer for relief is predicated, and, if 
valid, is a flat bar to the granting of any part of the relief asked for. 
Whether the adjudication in the state court vrould or would not be 
a bar to relief upon the additional matter charged in the amended 
bill and in the cross bill, the release is as effectuai a bar to the new 
matter as it was to the old matter set ont in the bill as it stood on 
appeal to the circuit court of appeals. The plea does not set up the 
release in bar, but it does set up the proceedings in the state court, 
which the circuit court of appeals has held to constitute an adjudi- 
cation that that particular release was made, is valid, and no longer 
open to attack. Both release and adjudication are proved, and 
under the décision on the appeal from injunction there is nothing 
to do except to sustain the pleas, and dismiss the bill and cross bill. 
Under thèse circumstances the court will not be astute to find errors 
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of form in the plea. The plea in this case îs not double. ît sets 
up the reçot-d of but a single suit as an adjudication, although the 
décisions of thé court of original jurisdiction and of the successive 
appellate tribunals which disposed of that suit together make up 
the adjudication upon which défendant relies. As to lack of a cor- 
porate seal to th,e plea, the language of equity rule 31 requires that 
a plea be "supported by the afladavit of the défendant that it is 
not interposed for delay, ♦ • • and that it is true in point of 
fact." This requirement seems to be comprehensive, and, when the 
plea of a corporation is thus veriâed, the aflSxing of its corporate 
seal to the plea may be dispensed with. 



FAYERWEATHBR WILL CASES. 

(Circuit Court. S; D. New Tork.< July 12, 1900.) 

Bquitï— Pleading Formbr Adjudication— Duplicitt. 

A plea settlng up, as former adjudications, judgments In two separate 
BUlts or proceedings, Is had for dupUclty. 

On Pleas to Amended Bill and Cross Bill. 

H. L. Stimson, for the motion. 

Wm. Blaikie, opposed. 

Henry T. Fay, Charles F. Bishop, John E. Parsons, Kussell & 
Holmes, William F. Upson, K. J. Hare Powell, and Thomas H. 
Hubbard, for pleas. 

Eoger M. Sl^erman and William Blaikie, opposed. 

LACOMBE, Circuit Judgé. The pleas of défendant to the amend- 
ed bill and the cross bill are sustained, and the amended bill and 
cross bill'dislnissed, as to each of the following défendants: La- 
ïayette Collège, Cornell trjiiTersity, Màrietta Collège, Thomas G. 
Ritch, Adelbërt Collège, Justes L. Bulklèy, Henry B. Vaughan, Bow- 
dpin Coîlege, y^le Collège, Wesleyàn Collège, Manhattan Eye & 
Eâr Hospital, Dartmouth Collège, Presbyterian Hospital, and St. 
Luke's Hospital,-i-in confûrmity tp the views expressed in Payer- 
we^ther v. Trustées of Hamilton CoUegè (decided to-day) 103 Fed. 
546, The exceptions to the plèas pf Amherst Collège, Williams Col- 
lège, and tJnio|i Theplogic£^l Seminary for duplicity are sustained. 
Thoy set up an additional adjudication (by the surrogate), as well as 
thé adjudication in the Fire Collèges suit, which is set up in aU 
the pleas. 
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UNITED STATES v. ORBGON CENTRAL MILITARY ROAD CO. et &L 

(Circuit Court, D. Oregon. June 30, 1900.) 

1. Public Lakds— Ghant for Wagox Road— Locatiok thkouqh Indian Rés- 
ervation. 

Aet July 2, 1864 (13 Stat. 335), made a grant of lands to aid in the 
construction of a wagon roàd from Eugène City, Or., to the eastern bound- 
ary of tlie state, to be selected within three miles of sucti road, the route 
for Tvhich was not prescribed, beyond requiring it to cross the Cascade 
Mountains through the most feasible pass near Diamond Pealc. Prior to 
this act, eongress had authorized the président to conclude a treaty with 
the Klamath, Modoe, and Snalse Indians for the purchase of the country 
occupied by them In Southeastern Oregon (13 Stat. 37), and In pursuance 
of such authority a treaty was made with the Indians October 14, 1864, 
by which a tract within such country was reserved for the perpétuai occu- 
pancy of the Indians, and the remainder was ceded to the United States. 
ThIs treaty was ratified by the senate in 1866, with certain unimportant 
verbal corrections, which were ratified by a convention with the Indians 
December 10, 1869, and the treaty was forinally proelaimed by the prési- 
dent February 17, 1870. It went into efCect, however, for ail practical 
purposes, in 1806, from which time appropriations were made by eongress, 
and buildings and improvements erected on the réservation as therein pro- 
vided. In 1869 the road company completcd its road to a point 30 miles 
north of the réservation, and during that year flled a gênerai map of its 
further location, extending southward through the réservation so as to in- 
clude within the land-grant limits the most of the arable land therein, which- 
the company claimed under its grant, and for a portion of which it re- 
ceived patents from the land department on completion of its road. Held, 
that the grant did not operate to at once deprive congres» of the power to 
dispose of any of the public lands in Eastern Oregon awaiting the pleasure 
of the grantee in locating its road, and that the grantee acquired no title 
thereunder to any of the lands within the réservation as against the 
Indians who were in occupancy, and whose rights were reserved in the 
same treaty by which they ceded the remainder of their lands, and as a 
part of the considération for such cession; nor did it acquire the title sub- 
ject to the right of occupancy by the Indians, who were given by the 
treaty the right to obtain allotments of lands within the réservation in 
severalty, and to hold the same in perpetuity unless thereafter sold by the 
United States for their benefit. 

8. SaMB— PORCUASBR FROM GrANTEB — NOTICB OF DePECTS IN TiTLE. 

A purchaser from the road company of the lands which had been cer- 
tified to it under its grant, including those within the Indian réservation, 
which were at the time of the purchase occnpied by the Indians, and on 
which buildings and improvements had been placed by the government, 
was chargeable with notice of the Indians' rights therein under the treaty, 
and cannot claim, as a bona fldc purchaser, to stand on any better ground 
as against such rights than the original grantee. 

8. Same— Cancbllation of Patents— Bona Pide Purchasers. 

A purchaser from the grantee of lands which hâve been patented or cer- 
tified under a grant for a public improvement is not chargeable with notice 
of matters of fact which may affect the grantee's title, such as the location 
of the limits of the grant, but is entitled to rely on the presnmption that 
such facts were eorrectly ascertained by the land department; and as 
against such a purchaser the United States is not entitled to a cancellation 
of a patent on the ground that it was erroneously issued for lands which 
were not in fact within the limits of the grant. 

4 JUDGMBNTS- RES JuDICATA— MaTTERS CONCLUDBD. 

The judgment in an action brought, pursuant to an act of eongress, to 
détermine whether a road company had complied with the terms of a land 
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grant, and, If not, to recover ,the lands certifled or patented thereunder, 
does. not constitute aa adjudication whlch will bar a second suit by the 
United States to cancel patents Issued under the same grant, on the 
ground that the lands thereby conveyed were not wlthln the grant, where 
there Is no issue in the second suit which was litigated in the first. 

In Equity. Suit by the United States to cancel certain certiûcates 
and patenta to lands issued under a grant to aid in the construction of 
a wagon road. On pleas and demurrer to cross bill. 

John H. HaU, U. S. Dist. Atty. 

Dolph, Mallory, Simon & Gearin and Britton & Gray, for Califomia 
& Oregon Land Co. 

BEIUNGEB, District Judge. On July 2, 1864, congress granted to 
the State of Oregon, to aid in the construction of a wagon road from 
Eugène City, across the Cascade Mountains, to the eastern boundary 
of the state, alternate sections of public land, designated by odd num- 
bers, for three sections in width on each side of such road. 13 Stat. 
355. Prior to this act, on March 25, 1864, congress passed an act au- 
thorizing the président to conclude a treaty with the Klamath, Modoc, 
and Snaie Indians, in Southeastern Oregon, for the purchase of the 
country occupied by them. 13 Stat. 37. In pursuance of this au- 
thority a treaty was concluded on October 14, 1864, with the head 
men of the Modoc and Snake Indian tribes. This treaty was ratifled 
by the senate on July 2, 1866, with two amendments, consisting of 
mère verbal corrections, in no wise affecting the sensé of the treaty; 
but the amendments resulted in a second convention with the Indians, 
held December 10, 1869. The senate amendments were ratified at this 
convention, and the treaty was proclaimed by the président February 
17, 1870. By this treaty the Indian tribes ceded to the United States 
ail their right, title, and claim to the country then occupied by them, 
with this proviso: 

"Provlded, that the followlng descrlbed tract, within the country ceded by 
this treaty, shall, nntil otherwise directed by the président of the United States, 
be set apart as a résidence for sald Indians, [and] held and regarded as an 
Indian réservation, to wlt: Beginning upon the eastern shore of the Middie 
Klamath Lake, at the Point of Eocks, about twelve miles below the mouth 
of Williamson's river; thence followlng up sald eastern shore to the mouth of 
Wood river; thence up Wood river to a point one mile north of the bridge at 
Fort Klamath; thence due east to the summit of the ridge which divldes the 
Upper and Middie Klamath Lakes; thence along said ridge to a point due east 
of the north end of the upper lake; thence due east, passing the said north end 
of the upper lake, to the summit of the mountains on the east side of the 
lake; thence along said mountain to the point where Sprague's river is inter- 
sected by the Ish-tish-ea-wax creek; thence In a southerly direction to the 
summit of the mountain, the extremity of which forms the Point of Rocks; 
thence along sald mountain to the place of beginning." 16 Stat. 708. 

The treaty provided for annual money payments to be made to the 
Indian tribes, extending over a period of 15 years. It further pro- 
vided for the payment foi* such articles as might be advanced to the 
Indians at the time of thè signing of the treaty, for their subsistence 
d,uring the first year after their removal to the réservation, the pur- 
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chase of teams, farming implements, tools, seeds, clothing, and pro- 
visions, and for the payment of the necessary employés. It was fur- 
ther provided that the United States would erect, at suitable points 
on the réservation, as soon as practicable after the ratification of the 
treaty, saw and flouring mills, suitable buildings for the use of a black- 
smith, carpenter, and wagon and plow maker, buildings for one manual 
labor school, and such hospital buildings as might be necessary, and 
that it would keep thèse buildings in repair at the expense of the 
United States for the teriù of 20 years. Article 6 of the treaty pro- 
vided as follows : 

"The United States may, In tlieir discrétion, cause a part or the whole of the 
réservation provided for In article 1 to be surveyed Into tracts and assigned 
to members of the tribes of Indians, parties to this treaty, or such of them as 
may appear likely to be benefited by the same, under the following restrictions 
and limitations, to wit: To each head of a family shall be assigned and granted 
a tract of not less than f orty nor more than one hundred and twenty acres, ac- 
cording to the number of persons in such family; and to each single man above 
the âge of twenty-one years a tract not exceeding forty acres. The Indians to 
whom thèse tracts are granted are guaranteed the perpétuai possession and use 
of the tracts thus granted and of the improvements which may be placed there- 
on; but no Indian shall bave the right to aliéna te or convey any such tract to 
any person whatsoever, and the same shall be forever exempt from levy, 
sale, or forfeiture: provided, that the congress of the United States may here- 
after abolish thèse restrictions and permit the sale of the lands so assigned, 
if the prosperlty of the Indians will be advaneed thereby: and provided far- 
ther, if any Indian, to whom an assignment of land has been made, shall re- 
fuee to réside upon the tract so assigned for a period of two years, his right 
to the same shall be deemed forfeited." 

On the 24th of October, 1864, the state transferred the grant of 
lands provided for in the act of congress to the Oregon Central Military 
Road Company, a corporation incorporated under the laws of Oregon, 
for the purpose of taking the grant and building the road in question. 
By the wagon-road grant it was provided, in effect, that, when the 
governor of the state should certify to the secretary of the interior 
that any 10 continuons miles of said road were completed, a quantity 
of land, not exceeding 30 sections, might be sold by the company, 
and so on from time to time until said road was completed. On the 
26th of December, 1866, congress passed an indemnity grant, extend- 
ing 3 miles beyond the limits of the original grant on either eide of 
the line of the proposed road. On the 27th of July, 1866, the governor 
of the state certified to the completion, in accordance with the re- 
quirements of the act of congress and the laws of Oregon, of the flrst 
continuons 50 miles of road, beginning at Eugène City. Thereafter, 
and on November 26, 1867, the governor of the state certified to the 
completion of the second section of the road for a distance of 42J 
miles, and extending to Crescent Lake, in the valley of the Des Chutes. 
On the 17th of March, 1869, a map of the gênerai route of the road over 
the Indian réservation, provided for in the treaty, to the eastern 
boundary of the state, was filed. The route thus located enters the 
réservation at its north boundary, continues thence south until near 
the south boundary, when it turns eastward and leaves the réserva- 
tion, after traversing it for a distance of more than 60 miles, as shown 
by the following map: 
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There was a supplementary map of such location filed on the 28th 
of February, 1870, but this was merely for tlie purpose of correcting 
certain unimportant errors in the map flrst filed, and is of no im- 
portance in the case. 

The land department, acting upon the aesumption that the location 
of the company's road over the réservation made the grant effective 
as well within the limita of the réservation as without, certifled such 
lands as inuring to the company under its grant, and in some instances 
upon thèse certiflcates patents hâve iseued. Thete were also certifled 
and patented to the company lands without the réservation and in- 
demnity limits of the road grant. To cancel thèse certiflcates and 
patents, this suit is brought against the Califomia & Oregon Land 
Company, which company has succeeded to the title of the Oregon 
Central Military Eoad Company through conveyances made in 1874 
to B. J. Pengra, and by Pengra and wife to Colby and others, pro- 
moters and organizers of the California & Oregon Land Company, to 
which ccrapany, upon its organization, Colby and his associâtes con- 
veyed the title so held by them. A number of persons, purchasers of 
parcels of the lands in suit from the latter company, were made défend- 
ants in the suit, but as to thèse the bill has been dismissed upon the 
motion of the attorney for the United States. To the bill of com- 
plaint the défendant company has filed a double plea, fortified by its 
answer, setting up the défense of a former adjudication in this court 
of the matters involved in this suit, and that of bona flde purchase for 
value, without notice. The défendant road company also files its 
croes bill, praying that the United States, its ofiflcers and agents, be 
restrained and enjoined from proceeding to make allotments of the 
reserved lands among the Lidians, or issuing to any of them any 
patent of any kind or character, and from placing in such Indians any 
possession of any of the lands, as it threatens to do, in compliance 
with the sixth article of the treaty in question. 

The questions presented are: Did the grant of July 2, 1864, attach 
to the lands reserved to the Indian tribes under the treaty of October 
24, 1864, and so defeat the réservation, and destroy the Indian right 
of occupancy provided for in the treaty, and theretofore existing? If 
not, and such right of occupancy still exists, has the légal title right- 
fuUy vested in the défendant company, subject to such right of oc- 
cupancy, and is the company entitled to an order restraining the pro- 
posed allotment of thèse lands in severalty among members of the 
Indian tribes? Is the défendant company entitled to the protection of 
a bona flde purchaser? And is the government precluded in the 
prosecution of this suit by the adjudication had in the suit of the Unit- 
ed States against the défendant to hâve a forfeiture of its grant de- 
creed? 

As to the flrst question, it is contended for the company that the 
grant of July 2, 1864, was a présent grant, and was at once effective, 
so as to make any disposition of any land of the class described in the 
granting act unlawful, without référence to the time when the road 
was located or its map of route was filed, and that in any event the 
treaty with the Indian tribes did not take effect until proclaimed by 
the président on the 13th of February, 1870, and that the road grant 
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attaclgied to the land in questipfl,1}y tàe location 9:tits route and the 
.construction of its roadin 1869,, ji jt iad not doneèo pripr thereto. It 
îs true that congress may disppaç çï any part of the public domain to 
whici the Indians* right of occupâncy has not been extinguished, 
subjectto that right. But, unless the grant is of a spécifie, character, 
it must be presumed that congress does not intend to dispose of such 
portions of this domain as it may become necessary, iQ treating with 
the Indian tribes, to concède to their pennanent use. There can be 
no treaty of cession without some reseryation somewhere for this pur- 
pose, ïhis réservation may, of çpu^se, be without the ceded terri- 
tory; but this does not affect the question, since l^d grants are eo 
common throughout the new country that no locality can altogether 
escape them, especially where the. grants are floating pnes. In this 
case the land-grant act prescribed no route for the proposed road, be- 
yond the most feasible pass in the Cascade Mountains, near Diamond 
Peak. prpm this point it only required that the, road should continue 
to the éasf em boundary of the statè. There were tv70 other wagon- 
road gj-^ts through lie wide domain known as "Eastem Oregon," 
passed tTùly 5, 1866, and Februaijy 25, 1867; while pn the west side 
pf this r^nge of mountains a railroad land grant, extpnding from Port- 
land tb the southem boundary pf the state, reached across the valleya 
of the Willamette, Un^pqua, and Epgue rivers, 30 miles in width, 
on eithèr side of the Oregon & California Railrpad, into the Cascade 
range, upoh the one hand, and the Coast range, pn the other. There 
were still other grants, not necessary to be mentioned in this connec- 
tion. 

Under such circumstancès, one pf two things is inévitable: Thf> 
govemment could, in the pureuit of its "ancient and honored policy," 
establish in the territory subject to thèse floating grants permanent 
Indian réservations, leaving enough available lands to satisfy the 
grants, or elée its sovereign authority in dealing with the Indian tribes 
could only be exercised in conformity with the interests and wishes of 
its grantees in thèse grants. There is not in such cases, as there was 
not in this case, any impairment of the grant. The réservation in 
question was directly south, and distant some 30 miles, from the point 
where the roaifl çrossed the Cascade Mountains. Enough lands re- 
mained without the reservîation to satisfy the grant many times over. 
The réservation appears npt to hâve been an obstacle in the road's 
way. It is etlggestive that the line of route adopted by the road Com- 
pany, as stated by Indian Agent Dyar in a letter attached to the re- 
port of a committee of congress, referred to in the argument in this 
case, "runè diagPnally through the whole length of the Klamath réser- 
vation, a distance of sixty miles or more, traversing the very best por- 
tions of the Bame, — in fact,is so located as to embrace within the limits 
of the six miles in breadth more than one-half of ail the land upon the 
reserve suitable for cultivati(jn or for winter grazing." To satisfy the 
claims of the road company, it must be held that the road grant, until 
the flling of its map of route east of the Cascade Mountains, five yeara 
aftei" the grànting act was passed, covered ail of the then undisposed 
of pilblic domain, ^nd that until the convenience or interest of the road 
company prompted the location of its line the power of the United 
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States to dispose of any of tliese lands, or to provide for the Indian 
tribes thereon, waa suspended. Congress could net hâve intended an 
act that involved such conséquences. The duty of providing for theee 
tribes was of the utmost importance. Not only did the development 
of the country dépend upon it, but the peace of the country, as well. 
A combination of the Klamath, Modoc, Snake, and Piute tribes could, 
according to Agent Dyar (letter of October 16, 1873), at a single stroke 
destroy the sparse settlements of Southeastern Oregon, and, he might 
hâve added, the settlements of Northeastern California. The in- 
trusion of white settlérs into the territory inhabited by thèse jealous 
and warlike tribes made it indispensable that there should be a treaty 
of cession and réservation, — a thing impossible if it was within the 
power of the road company to float its grant in any direction, and at- 
tach it to the lands which had been in the meantime reserved, upon 
the assumption that its grant covered a practically limitless extent of 
country. The power of the government to conclude treaties with the 
Indians, and thereby provide permanent réservations for them, with- 
out référence to the existence of floating land grants, is as indubitable 
as the necessity that requires its exercise. The act of congress au- 
thorizing the treaty preceded the wagon-road grant. The treaty was 
concluded and ratified by the senate three years before the map of 
location of the road over the réservation was filed. There were two 
so-called amendments made by the senate, which resulted in a second 
convention. But thèse were only amendments in name. They were 
not amendments in any proper sensé of the word, but mère verbal cor- 
rections, in no way affecting the sensé of the treaty. The word "guar- 
anteed" had inadvertently been used in two places in the treaty, — 
once in the provision permitting agents, employés, and army offlcers 
to be upon the réservation, where it had no meaning whatever, and 
once where it was used, instead of the word "reserve," in a provision 
reserving rights of way across the réservation for roads. The treaty 
was therefore, to ail intents and purposes, ratified three years before 
the road company's map of location over the réservation was âled; 
and if the treaty was not then, and until the president's proclamation 
was issiued, binding upon the parties to it, it was nevertheless a pro- 
visional disposai of the reserved lands, and was effective to withdraw 
them: from the opération of the grant or other disposition. It does 
not admit of question that it was not within the power of the road 
company to defeat the treaty after its ratification by the senate, nor, 
for that matter, prior thereto, by so locating its line of road as to 
appropriate more than one-half of ail the lands upon the reserve suit- 
able for cultivation or for winter grazing. It must be borne in mind 
that the rights of the Indian tribes under the treaty were rights re- 
served in their cession to the government. This right has been de- 
clared by the suprême court of the United States to be a title, — a right 
"as sacred as that of the United States to the fee. This right of use 
and occupancy by the Indians is unlimited. They may exercise it at 
their discrétion. If the lands in a state of nature are not in a condi- 
tion for profitable use, they may be made so. If desired for the pur- 
pose of agriculture, they may be cleared of their timber to such an ex- 
tent as may be reasonable under the circumstances. The timber taken 
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io|P by the Indians in such clearing may be sold by them." XJ. S. v. 
SJQOk, 19 Wall. 593, 22 L. Ed. 210. As stated in Land Co. v. Worden 
(0. C) 85 Fed. 96, for ail pupposes, save only that of private sale, the 
Indians were in fact the owners of thèse lands. 

It is contended that the Indians ceded ail their right, title, and claim 
to the country occupied by them, and that the rights provided for in 
the réservation were new rights conferred hy the treaty, which did not 
take effect until proclaimed by the président in 1870; that the road 
grant had attached in the meantime. The proviso in the treaty was 
a réservation in the cession made by the Indians. Land Co. v. Word- 
en, supra. There is no doubt about this, and, if there was, that doubt 
ought to be resolved in favor of the Indians, upon the principle that 
such an instrument must be construed, not according to the technical 
meaning of its words to leamed lawyers, but in the sensé in which 
they would naturally be understood by the Indians, since they are 
"a weak and dépendent people, who hâve no written language and are 
wholly unfamiliar with ail the forma of légal expression, and whose 
only knowledge of the terms in which the treaty is framed is that im- 
parted to them by the interpréter employed by the United States." 
Jones v. Meehan, 175 U. S. 11, 20 Sup. Ot. 1, Adv. S. U. S. 1, 44 L. Ed. 
— . This contention assumes that the treaty was effective to devest 
the Indians of ail rights, including those expressly reserved by them, 
and constituting the considération, in part at least, upon which their 
cession was made; that the rights ceded by the Indians in the treaty 
the United States and its grantees, including the road company, ac- 
quired, while those reserved by the Indians the United States and its 
grantees, including the road company, also acquired. This opinion 
was apparently held by committees of congress and offlcers of the 
land department, the commissioner of Indian affairs, and by two gov- 
emors of Oregon, as appears from reports made by the public land 
committee of each house of congress, to which référence is made in the 
brief submitted in the road company's behalf. The governor of Cali- 
fornia, in a letter to the land department, in the interest of the 
stockholders pf the road company, who are citizens of that state, ex- 
pressed the same opinion. , There was one serious difiScûIty in giving 
effect to the view so respectably held. The report of the house com- 
mittee on public lands, submitted January 28, 1879, reporting against 
the right of the Indian tribes to the lands reserved in the treaty, says: 

"But appréhensions of serions conflicts Tvith the Indians hâve prevented 
affirmative action. Thèse réservation Indians are jealous and warlilîe. They 
made their treaty wlth the United States in good falth, they were without 
notice of any pripr grant, and they naturaUy regard the tltle to the réservation 
as exclusively their own by virtue of the treaty of 1870. If they are made to 
understand that the United States had granted to Individuals the title to 
thèse lands six ymrs beforè It was stipulated by solemn treaty to set the same 
apart for thena; their confidence in the government will be Impaired, and at- 
tempted remov^ will occasion, most serions conflicts. It jnay be conceded that 
an attempt to remove the Indians would be so dangerous to the peace of South- 
ern Oregon and Northern Califomià that less violent measures of settlement 
ehould be adopted, if the same can be lawfuUy found." 

Thèse jealous and warlike natives could not be made to understand 
that they only were bound by the treaty; that what they ceded in the 
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treaty the white people acquired, and what they reserved the wMte 
people also acquired. The Oregon secretary of state visited thèse 
Indians to ascertain their temper in the premises. In his letter, 
which is appended to the committee's report, he expresses appréhen- 
sion of trouble, and says, with unconscious humer, that "an Indian 
does not understand a mistake when it is made against Mm by whites." 
The difficulty of making an uncivilized and warlike eommunity under- 
stand a mistake by which they were devested of their rights in favor 
of the party making the mistake is obvious. That thèse tribes were 
not ejected from thèse lands, always in their possession, reserved to 
them by treaty, improved by the government for them in pursuance 
of the treaty, and without which, according to Indian Agent Dyar, 
"the only hope of their ever becoming self-supporting" would be gone, 
is, therefore, not due to the justice of the government, but to the fear 
that they would appeal from the justice of the civilized race to the 
tomahawk and scalping knife of the savage. 

If the right of the Indians is a new right conferred by the treaty, it 
is prior to the road grant, which was still a "iloat" subséquent to the 
time when the treaty became operative. The treaty took efEect long 
prior to the president's proclamation in 1870. By several acts of con- 
gress, approved July 26, 1866, March 2, 1867, July 27, 1868, and April 
10, 1869, appropriations aggregating more than |122,000 of public 
money were made in fulfillment of the stipulations of the treaty. In- 
cluded in thèse appropriations was one for |35,000 made by the ûrst 
of thèse acts for the eubsistence of thèse Indians during the flrst year 
after their removal to the réservation, and for the purchase of teams, 
farming implements, tools, seeds, etc. The same act made further 
appropriations of $11,300 for the érection of a saw mill, flouring mill, 
buildings for blacksmith, carpenter, and wagon and plow maker, 
necessary buildings for one manual labor school and for hospital build- 
ings, and $4,000 for the érection of agency buildings, required by the 
treaty to be erected at some suitable point on the réservation as soon 
as practicable after the ratification of the treaty. There were further 
appropriations by this act of $1,500 for thespurchase of tools, materials, 
stationery, etc., "for the fiscal year ending June 30, 1867," $6,000 for 
salaries and subsistence of varions employés, and $3,600 for salaries 
of physician, miller, and school teachers, each for the fiscal year end- 
ing June 30, 1867. By each of the several acts of 1867, 1868, and 
1869, there were appropriations, among others, for keeping thèse 
varions buildings in repair. Ail thèse appropriations were, in terms, 
in fulfillment of the treaty described as the treaty of October 14, 
1864. And thèse acts of congress show conclusively that if the Indian 
tribes were not removed to the réservation until after the president's 
proclamation in February, 1870, as alleged, at least the varions mills 
and shops and the buildings for a manual labor school and hospital were 
erected "at some suitable point on the réservation" long prior thereto, 
and that three annual appropriations of $1,000 each had been made 
for repairs of thèse buildings, and that seeds and tools were purchased, 
and employés and teachers, etc., were paid salaries, and subsisted on 
the réservation, during the same time. There can be no more authori- 
tative ratification of the treaty than its exécution by congress aud the 
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président, and the president's proclamation in 1870 was a delayed 
formality, not neceesary to give effect ko the treaty that Md been in 
opération during the three previous years. By thèse appropriations 
and improvements and repairs there was a ségrégation of the reserved 
lands from the public domain, and a permanent appropriation of them, 
long before the road company located its route across the réservation, 
or had turned from its easterly course south in that direction. There 
is, furthermore, a conClusive presumpti()n from thèse acts of congress 
that the Indian tribes were in the meantime located on the réserva- 
tion, although the fact, if material, must, in the state of the pleadings, 
be assttmed to be otherwiee. 

It is allegfed in the answer filed in support of the plea that the road 
was fuUy completed through the réservation in 1866. But it is clear 
that the pleadèr intended this date for 1869. The governor certifled 
to the complétion of the second sectioD (4^ miles) of road on Novem- 
ber 26, 1867, and this section extended no ftirther than Crescent Lake. 
The north bouudary of the réservation was still more than 30 miles 
distant, so that the Une from Crescent Lake through the réservation 
would be probably 100 miles in length. It is inconceivable that the 
certiflcation of completed rOad would hâve stopped at Crescent Lake 
at the end of 1867, if 100 more miles of road had in fact been complet- 
ed in 1866, or that the map of location i:hrough the réservation would 
not hâve been filed until 1869. In the brief filed for the company in 
the case of Land Co. v. Worden, supra, it is stated that the road com- 
pany had built its road on and over the réservation, and filed its map 
of deflnite location, more than two months before the second conven- 
tion with the Indian tribes was held. That convention was held on 
December 10, 1869, 

It is insisted that, if the treaty was effective to reserve the lands 
eet apart for réservation to the use of the Indian tribes, neverthe- 
less the road company is entitled to the fee, subject to that use. 
As to this, I repeat that it must be presumed that congress did not 
intend to create any interest in land set apart to the permanent use 
of the Indian tribes. The jàtention to bestow the fee subject to the 
burden of the Indian occupation must necessarily refer to the tem- 
porary character of that occupation. Hère the treaty provides for 
allotment of the reserved lands, and guaranties to the allottees the 
perpétuai possession and use of the tracts so granted, reserving to 
the United States the right of sale for the beneflt of the Indians 
whenever their prosperity wUl be advanced thereby. This leaveS 
nothing to be taken cum onere, and where there is nothing there is 
no fee. , 

The défendant relies upon the défense of a bona flde purchase. 
It is alleged that at the time of the transfer to the défendant cor- 
poration of the lands in question by B. J. Pengra and wife, grantees 
of the Orègon Central Military Road Company, neither the présent 
company, nor any of its officers, agents, or stockholders, had any 
notice or reason to believe or suspect that its grantors were not, at 
the time of the exécution and delivery of the several deeds, actual 
owners, in good faith, of the lands so conveyed; that said pur chas- 
ers relied upon the certifled lists, and upon' the statements and rep 
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resentations therein made by the commissioner of the gênerai land 
olfice and the secretary of the interior that the lands described in 
such lists had been duly and legally granted to the state of Oregon, 
and had been duly and legally earned by the Oregon Central Mili- 
tary Eoad Company. The défendant admits that it had construct- 
ive notice of the several acts of congress pleaded in the bill of com- 
plaint, and of the laws in regard to the public lands of the United 
States and the disposai thereof. And it had more than this. It 
had notice of the provisions of the treaty, since its right of pos- 
session to ail the lands inuring to it under the grant depended 
upon that treaty. The rule is elementary that: 

"Wherever a purchaser holds under a conveyance, and Is obliged to make 
out hls title through that deed, or through a séries of prier deeds, * • • he 
has constructive notice of every matter connected wlth or afCecting the estate 
whlch appears, either by description of parties, by récital, by référence, or 
otherwise, on the face of any deed which forms an essential linls In the chain 
of instruments through whlch he must dérive hls title. The reasons for this 
doctrine are obvious and most convlncing. In fact, there could be no securlty 
in land ownershlp unless It were strlctly enforced." 2 Pom. Bq. Jur. § 026. 

Ail persons dealing with lands claimed under this road grant are 
presumed to hâve notice of the treaty by which the Indian right of 
occupancy to thèse lands was extinguished. Moreover, there were 
valuable improvements upon that part of the réservation now 
claimed by the road company, made by the government, for the 
beneflt of the Indians, under the treaty. Dyar, in a letter of Sep- 
tember 20, 1873, which is appended to the report of the congres- 
sional committee hereinbefore mentioned, says, "A part, at least, 
of the government farm and improvements at Yainax station is on 
the land claimed by the company." The réservation was then oc- 
cupied by the Indian tribes as a réservation. The conveyance by 
the mUitary road company, through Pengra and Colby and asso- 
ciâtes, to the California & Oregon Land Company, was in 1874, 
Congress had been for nine years making large appropriations for 
public réservation buildings and repairs, etc., on the réservation. 
Such a thing as a purchase without notice under such circumstan- 
ces is impossible; nor is there such thing possible as a bona Me 
purchase of land in the notorious possession of the true owner, with 
a title of record. 

As to the lands without the limita of the grant, I am of the opin- 
ion that the i>lea of bona flde purchase should be allowed. A pur- 
chaser desiring to purchase lands to which the company has a pat- 
ent, or a certiflcate upon which patent issues, cannot be expected 
to know, nor to employ a surveyor to flnd, the précise limits of the 
grant. He may reasonably act upon the assumption, nothing ap- 
pearing to the contrary, that the proper offlcers of the land depart- 
ment hâve ascertained the fact. It is not, in such a case, a ques- 
tion of law, but one of fact, proved by the public surveys and rec- 
ords of the land office in the keeping of its ofScers. 

As to the plea of former adjudication, it is enough to say that 
the causes of action in the two suits are not the same, and that the 
points in controversy are not the same. The former action was in 
pursuance of an act of congress oassed for the purpose of having 
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forMtul*ëô dèCFeèd of certain wagoû-toad grants, tlie grant to the 
Oregoû GèHirai Military Eoad Company încluded. The title of that 
act wàB, "An act providing in certain cases for the forfeiture of 
wagon rôttd grants in the Btate of Oregon." Act March 2, 1889. 
By the terms of the act it was madé the duty of the attorney gên- 
erai to cause suits to be brought "to détermine the questions of the 
seasonàble and proper coinpletion ôf said roads in accordance with 
the terms of the granting acts, either in whole or in part, the légal 
effect of the several certiflcates of the govemors of the state of Ore- 
gon of the completion of said roads, and the right of resumption of 
such granted lands by the United States, and to obtain judgments, 
which the court is hereby authorized to rènder, declaring forfeited 
to the United States ail of such lands as are coterminous with the 
part or parts of either of said wagon roads which were not con- 
struçted in accordance with requirementsof the granting acts, and 
setting aside patents which hâve issued for any such lands, saving 
and presérving the rightS of ail bonà fidë purchasers of either of 
said grants or of any portion of said grants for a valuable consid- 
ération, if any such there be." 2S Stat. 850. None of thèse ques- 
tions touchiany matter in controversy in the présent suit. In the 
former suit the questions presented were: Was the government 
imposed upon by false and fraudulent certiflcates of the governor 
of Oregon certifying to the sèasonable construction of the road? 
And did the company pùrchase in good faith in reliance upon the 
bona fides of such certiflcates? Hère the question is not one of the 
right of the Company to the grant, bat of the inclusion of certain 
lands within the grant. It is true that in the former suit there was 
a spécifie description of the lands involTed, but that was merely a 
method of describing the grant. There was in that case no ques- 
tion of Indian rights, of the effect to be giren to the treaty with the 
Indian tribes of Southeastern Oregon and Northëastern California, 
of the time when that treaty became effective, and of its effect to 
exempt the lands reserved by it from the opération of the grant. 
In this case there is no question of the seasonàble construction of 
the road, or of fràud practicéd upon the United States by false cer- 
tiflcates of its completion. There was no single question common 
to both suits. In their scope and purpose, they were and are totally 
différent, and the interest for which this suit is brought and the 
right in which the United States appears are différent from those 
involved in the former suit. Thèse cases do not admit of the ap- 
plication of the principle of finality of judicial décision. That prin- 
ciplé is a saintary one, not a snap judgment. The demurrer to the 
cross bill of theJdefendant the California & Oregon Land Company 
is sustàined, and îts pleas are overruled, except only as to so much 
of the plea of bona flde purchasè as relates to land alleged to be 
without the limits of 'the oémpàny's land grant. 
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Where a circuit court, with the consent and agreement of parties, ap- 
points a master witli authority to talie testimony and flnd ail issues of 
law and fact, findlngs of fact made by the master and confirmed by the 
court are conclusive on appeal unless plain error is unmistakably shown; 
and, unless such plain error Is found, the appellate court will not review 
Questions of law which could only arise on a state of facts différent from 
that found. 

Appeal from the Circuit Court of tlie United States for the Western 
District of Pennsylvania. 

This was an appeal from the décision of the circuit court reported 
in 93 Ted. 528. 

George Sliiras and S. Schoyer, Jr., for appellants. 
D. T. Watson, for appellees. 

Before DALLAS and GEAY, Circuit Judges, and BEADPOBD, 
District Judge. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
circuit court for the Western district of Pennsylvania. The plaintiffa 
below, appellants hère, seek in this suit to recover a portion of the 
property of the Harmony Society, which they allège is defunct, and 
claim that its property ought to be distributed among those entitled 
thereto. In the year 1803, George Rapp and his son John, and sever- 
al of their friends, left the kingdom of Wurtemberg, came to the 
United States, and located at a place called Harmony, in Butler 
county, Pa., where they were joined by a considérable number of other 
emigrants. They remained there until the year 1814, when they re- 
moved to Posey county, Ind., where they remained until the year 1825, 
when, becoming dissatisfied, they moved back to Pennsylvania, and 
located at Economy, in Beaver county, Pa., where they ever since hâve 
resided. They formed a Society or an association called the "Har- 
mony Society," and in 1805 they made the ârst written contract be- 
tween them. The said society was organized upon the principle of 
community of goods and land ownership. The members of the said 
society who had brought with them from Wurtemberg money com- 
bined their funds, and held ail their property in common, they living 
as members of a common household, and each member enjoying alike 
with every other the fruits of their common labor in equality and 
brotherhood. The occupation or business of said society was agri- 
culture, except in so far as it was necessary to manufacture shoes, 
clothing, and other necessaries for the community. The members of 
said society obeyed George Eapp as their spiritual and temporal 
leader and niler. The only laws or rules governing said society were 
made by him, the members thereof having no voice in their enactment. 
About the year 1807 the community promulgated the doctrine of 
celibacy as being necessary for the success of a communistic society. 
The agreement of 1805 (Exhibit A, p. 47, vol. 1, Record) ia as follows: 
103F.-36 
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"Be It hereby known to ail who need to know that the following agreement 
bas thls day been made andçoncluded Itetween us, the subscribers of the one 
part, and George Rapp and hls associâtes, of the other part: 

"Article 1. We, tte stibscrlbèrs, on otir part, and on thé fart ot our helrs 
and descendants, deliver up, renounee; and remit ail our estate and property, 
consisting of cash, land, and chattels, or whatever It may be, to George Rapp 
and hia associâtes, in Harmony, Butler county, Pennsylvania, as a free gift 
or donation, for the bèHëflt sind use Of the community there, and bind our- 
selves on our part,'a6 w'Ml'às on the part of our helrs and descendants, to 
make free renunèlatldn thëfeof, and to léave thé same at the disposai of the 
superlntendents of the eoùînlunlty, as If we had never had nor possessed it. 

"Art. 2. We do pledgè 'otirsglvefi jointly and severally to submit to the laws 
and régulations of the community, and to show due and ready obédience to- 
wards those who are appolnted and chosen by the community as superintend- 
ents In such manner that not only we ourselves endeavor, by the labor of our 
hands, to promote the good aiid Interest of the community, but also to hold our 
chlldren and familles to do the same. 

''Arti3.;If, contrary to our expectatlon, the case should happen, and we 
jointly èr severally could not stand to it in the community, and we would withln 
a few or more years break our promises, and withdraw from the community, 
for whatever cause it may be, never to demand any reward, either for our- 
selves or chlldren, or those belonging to us, for any of our labor or services ren- 
dered, but whatever we jointly and severally shall or may do we will hâve ail 
done aé a t^bluntary service for our brethren. In considération whereof 
George Rapp and his associâtes adopt the subscribers jointly and severally 
as members of the community, whereby each of them obtalns the privilège 
to be présent at each religiogs meeting; not only they themselves, but also 
thelr chilidrén and familles, Shall and will recelve the same necessary instruc- 
tions in churéh and school whlch is needful and requisite for thelr temporal 
good and welfare as well as eternal f elieity. 

"Art. 4. George Rapp and his associâtes promise to supply the subscribers 
Jointly and severally with ail the necessarlea of llfe, as lodging, méat, drlnk, 
and clotbing, etc., and not only durlng thelir' healthful daya, Mt also when one 
or more of them become sick, or otherwlse ilnflt for labor, they shall hâve 
and enjoy the same support and maintenance as before; aad if, atter a short 
or long period, the father oriniother of a famlly should die, or be otherwlse 
departed from the community, and leave a famlly behind, they shall not be 
left widows or orphans, but partake of the same rights and maintenances as 
long aa they llve or remain In the community, as well In sick as healthful days, 
the same as before, or as circumstances or necesslty may requlre. 

"Art. 5. And if the case should happen, as stated above, that one or more 
of the subscribers, after a short or long period, should break their promise 
and could or vrould not submit to the laws and régulations of the church or 
community, and for that or any other cause would léave Harmony, George 
Rapp and hls associâtes promise tb réfund hlm or them the value of his or 
their property brought to,; wlthont interest, in one, two, or three annual in- 
stallmeuts, as the sum may be, large or small; and If one or more of them 
were poor, and brought nothing in the community, they shall, provided they 
départ openly and orderly, ffeceive a donatloti in money, accordlng to hls or 
their conduct while a niember, ôr as he or tnelr circumstances and necessities 
may requlre, which George Bapp and bla associâtes shall détermine at hls or 
thelr departure. ; ; 

"In confirmation whereof, both parties hâve slgned thelr names. 

"Done in Harmony, February 15, 1805." 

They became the owners of about 7,000 acres of land at Harmony, 
Butler county, which, on May 6, 1815, was conveyed by Frederick 
Rjipp, a« their attorney in fact, to Abraham Zîegler, for the considéra- 
tion of $100,000. And in that year^ or i» 1814, the society removed 
from Butler county, Pa(.,; to Ppsey couij^l;y, state of Indiana, -where, in 
1821, a second agreement with each other, in German, was entered 
into by theni. In 1825 the society repiovéd from Indiana to Beaver 
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county, Pa., wLere they purchased and.settled upon a tract of land 
containing about 3,000 acres, now known as "Economj'," wbere they 
hâve eince remained, and which has since become very valuable, and 
on which they hâve erected many buildings, iacluding dwellings and 
factories of varions kinds, and made many valuable improvements. 
After the settlement at Economy, in 1827, another agreement was 
entered into and signed by ail the then members of the association. 
This agreement is substantially the same as the agreement of 1805, 
in so far as it relates to the rights and duties of the members of the 
Society. It had, however, in it a stipulation, constituting the sixth 
article, that the society would refund to any members who for any rea- 
eon should withdraw therefrom "the value of ail such property as he 
or they may hâve brought into the community, in compliance with the 
iirst article of this agreement." And if the persons withdrawing 
were poor, and brought nothing into the community, they should, 
nevertiieless, receive a donation of money according to the length of 
their stay, and to their conduct and necessities, in the judgment of the 
superintendent of the association. In 1836, owing to troubles oc- 
casioned by a sécession of members, it was deemed wise to abrogate 
this article, and accordingly an agreement supplementary to that of 
1827 was entered into by ail of the then members of the community, 
in which "the principle of restitution of property" was, for reasons 
stated, renounced, and the said sixth article of the agreement of 1827 
was expressly and entirely "annulled and made void as if it had never 
esisted"; ail other articles remaining "in fuU force as heretofore." 
This supplementary agreement then provided as follows: 

"(2) Ail the property of the society, real, personal, and mixed, in law or 
equlty, and howscever contributed or aequired, shall be deemed now and for- 
ever joint and Indivisible stocli. Each individual is to be considered to bave 
finally and Irrevocably parted with ail hls former contributions, whether in 
land, goods, money, or labor; and the sanae rule shall apply to ail futm-e con- 
tributions whatever they may be. (3) Should any individual withdraw from 
the society, or départ this life, nelther he, in the one case, nor his représenta- 
tives in the other, shall be entitled to demand an account of said contribu- 
tions, whether in land, goods, money, or labor, or to claim anything from the 
society as matter of right. But it shall be left altogether to the discrétion of 
the superintendent to décide whether any, and, if any, what, allowanee shall 
be made to such member or his représentatives as a donation." 

After the death of George Eapp, in 1847, and in that year, another 
agreement was entered into by the then members of the society, con- 
flrming the agreements of 1827 and 1836, except so far as the same 
were affected by the death of the said George Rapp, and providing for 
a différent scheme of administration. The executive powers, which 
had theretofore been mainly exercised by the said Rapp, were vested 
in a board of nine elders, to be chosen as therein provided. The 
agreements of 1827, 1836, and 1847 are those under which, or some of 
which, the plaintiffs claim the right to share in the property and 
assets of the society, as heirs of former members. The bill allèges that 
the complainants were heirs and next of kin of those who either were 
members of the society, and withdrew from the same before the exécu- 
tion of the agreement of 1836, or of those dying in the society before 
that time, or of those who died members of the society after having 
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joinefl in the agreements of 1836 and 1847. The bill allèges that the 
défendant John Duss, with others, entered into a conspiracy, on more 
than one occasion, to wreck the society, and take to himself and his 
co-conspirators the property and assets of the same. The bill further 
allèges that there had been, prier to and up to the time of the flling 
of the bill, such an abandonment by the défendants, constituting the 
présent membership of the society, of the principles and purposçs 
upon which and for which the said society was founded, as to work 
a dissolution of the same. The complainants therefore cent end that, 
such being the case, the présent propetty of said society reverts to the 
complainants and such others as were heirs at law and next of kin 
of those who contributed and gave to the said society its property. 
To support the charge of abandonment of the purposes of the society, 
varions spécifie allégations are made concerning the alleged im- 
morality of John Duss and others of the défendants, of the intempér- 
ance alleged to prevail among them, and the alleged renunciation of 
the religions principles generally upon v?hich the society was founded. 
In view of the flndings of the master, hereinafter referred to, it is un- 
necessary to consider thèse allégations in détail. After the cause was 
at issue, upon the agreement and request of the parties, the court be- 
low appointed W. W. Thompson, Esq., as examiner and master, with 
authority to hear and take ail the testimony, and find ail the issues 
of fact and law, and to report the testimony and such flndings to the 
court. In pursuance of this appointment, a great amount of testimony 
was adduced by the parties and taken by the examiner, who returned 
the same to thê court below, together with a long and most elaborate 
report, embodying his flndings, as master, of the facts and conclusions 
of law arising thereon. To thèse flndings of the master exceptions 
were duly taken and filed, and argued before the court below. That 
court, after hearing the case upon the pleadings and évidence, the 
màster's report, and the exceptions thel!^^o, made a deèree dismissing 
the complainants' bill. From this decree an appeal has been taken to 
this court, and numerous exceptions hâve been ûled. But it is only 
necessaryto consider the two underlying questions. Thèse are suc- 
cinctly and dorrectly stated by the niaster, in his report, as foUows: 

"First. Hâve the plaintlffs, or any of them, such a proprletary right or inter- 
est In the property and assets of the Harmony Society as entltled them, upon 
the dissolutiopi oî the society, to any part of or share in such property or as- 
sets, or as entltled them to the aecount prayed for In the bill? Second. Has 
the Harmony Society beeû dissolved by the common consent of the membérs, 
ùi by an abandonment of the purposes for which It was formedî" 

Thèse obviously fundamental and determining questions hâve been 
most ably discussed by the master in the light of the testimony and 
documentary évidence, ail of which, together with the màster's report, 
are contained in the record before this court. The flndings of fact by 
the master bearing on the flrst of thèse questions, were as f ollows : 

'Hl) That noue of the plaintifCs were ever members of the society. (2) That 
ail of those members of the society through whom Christian Schwartz claims 
as thelr heir slgned the agreements of 1836 and 1847, and continued members 
until thelr death. (3) That Anthony Koterba clalma as heir of his father, 
Joseph Koterba, and his half-brother, Andréas Koterba; and that Joseph Ko- 
terba joined in the organization of the society, and also signed the agreement 
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of 1827, and afterwards, in 1827, withdrew from the soclety; and tliat Andréas 
Koterba signed the agreements of 1827, 1836, and 1847, .and died a member 
of the Society. (4) That the grandparents of David Strohaker, viz. Christian 
Strohaker and wlfe, and lilatthias Kief and wlfe, jolned the soeiety in 1805, 
and ail remained members until thelr death; ail dying between 1820 and 
1825, except Mrs. Bief, who died between 1830 and 1836. That his father, 
Christian Strohaker, signed the agreement of 1827, and withdrew from the 
soeiety in 1827. That his aunt, Catharina Strohaker, signed the agreements 
of 1827, 1836, and 1847, and continued a member of the soeiety until her death. 
(5) That Lawrence Scheel and Jacob Scheel, ancestors of Allen and G. h. 
Shale, jojned the soeiety in 1805. That Lawrence withdrew in 1824 or 1826. 
That Jacob Scheel signed the agreement of 1827, and died, a member, about 
1837. (6) That none of the parties through whom the piaintifEs claim contrib- 
uted any money or property to the soeiety." 

As a conclusion of law upon the facts thus found, the master re- 
ports: 

"The plaintifCs, therefore, under their agreements, hâve no claim on the 
property of the soeiety through any of their ancestors. Not through those 
■who withdrew before the exécution of the agreement of October 31, 1836, be- 
cause those who withdrew had had retumed to them the value of any property 
they might hâve contributed, and had received the compensation for their in- 
terest or part in the soeiety or its property. Not through those who died in 
the soeiety before 1836, because ail their interest in the property had become 
vested In the soeiety, and did not descend to their heirs. And not through 
those who died in or withdrew from the soeiety after the agreement of 1836, 
because they had by that agreement expressly renounced for themselves and 
their heirs ail right to claim anything on thelr withdrawal or death. In ail 
the cases cited above the principle of survivorship in the remalning or survlv- 
Ing members was recognized as exlsting, and approved and enforced." 

As a mixed finding of fact and of law, the master, for reasons set 
out at great length in his report, answers the second question above 
stated as follows: 

"That there bas been no abandonment of the purposes for which the Har- 
mony Society was founded, and that the sald soeiety has not been dissolved by 
reason of any such abandonment, and that the plaintiffs are not entitled to 
the relief prayed for in the bill." 

The report ends with a recommendation by the master that the bill 
of complainants be dismissed, with costs. 

Where the court, with the consent and by the agreement of parties, 
appoints a master, and confers upon him "authority to hear and take 
ail the testimony, and flnd ail the issues of law and fact," as in this 
case, in so far as the report of the master and the opinion of the court 
flnd facts, such ûndings are considered as conclusive in this court, 
unless plain error be unmistakably shown from the great prépondér- 
ance of évidence in the case. Bank v. Eogers, 3 C. 0. A. 666, 53 Fed. 
776; Kimberly v. Arms, 129 U. S. 525, 9 Sup. Ct. 355, 32 L. Ed. 764; 
Dravo v. Fabel, 132 U. S. 487, 10 Sup. Ct. 170, 33 L. Ed. 421. The 
flndings of fact made by the master were conflrmed by the court be- 
low. The learned judge of that court, in his opinion, states that he 
read ail the testimony in the case, in order to corne to an independent 
conclusion, and that the conclusion so arrived at agreed entirely with 
that reported by the master. Such flnding by the master and by the 
court, unless found by this court to be unmistakably and plainly erro- 
neous, will be binding hère, and will détermine this case adversely to 
the complainants, and make unnecessary any examination of the ques- 
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tipns of law that might hâte Ijeen involved iipon différent findings of 
fact. A careful examination of the testimony and évidence contained 
in th^ reicord before us not onlyifails to make manifest any sucb plain 
and untnistakable error in thèse flndings, bnt convinces this court 
that thèy were in ail respects justified. The learned judge in the 
court below has so eompletely covered ail the questions of law and 
fact arising in this case, and necessary to its détermination, that we 
feel constrained to adopt as our own his opinion, as we flnd the same 
in the tecofd, part of which we hère repeat aa follows: 

"Tbe plaintifls sue as helrs of certain personS -who were formerly memtiers 
of the Hannony Society, and who continued to be members until their volun- 
tary wJth(^ra;wal or death. The blU is against ail the persons who composed 
the soclety at the commencement of the suit, namely, June 27, 1894, the mem- 
bership then embraclng 16 persons. The bill joins as co-defendants with the 
members pf the Harmony Society, Henry Hice, John Reeves, and the Union 
Company, a corporation, the billcharging that thèse three défendants and the 
défendant John S. Duss, a member of the Society, and the senior trustée 
thereof, were acting together in a conspiracy to wrecli and dismember the 
Society, and appropriate to themselves the entlre assets of the society. The 
blll further allèges that ail the purppses for which the society was founded 
and its established practlces had been abandoned, and that by common con- 
sent the society had ceased to exist as an association, and had been dissolred, 
and that 'the assets of such dissolved association hâve reverted to the donors 
thereof, among whom were the ancestors and intestates of the plain tiff.' The 
bill prays for the appolntment of a receiver, and for the division and distri- 
bution of the assets of the society amongst the persons legaUy entitled thereto, 
Including the plaintiffs. AU the défendants haye answered the bill. In their 
answers they ail deny the above recited charges and allégations, and ail the 
averments In the blll upon which the plaintiffs' supposed right to relief rests; 
and they also deny that the plaintiffs hâve any interest whatever in the 
property of the Harmony Society, or any right to intermeddle with its affairs. 
* * • In conformity with the agreement of the parties, and pursuant to the 
order appolntlhg hlm, the master tooli a large amount of testimony, and made 
findings which are embodied In a wrltten report to the court. The master flled 
with his report the testimony and exceptions taken by the plaintiffs to his 
findings. The cause has been heard upon the pleadings and évidence, the mas- 
ter's report, and the exceptions thereto. The report of the master Is altogether 
adverse to the plaintiffs. He flnds that the charges of conspiracy and miscon- 
duct and the allégations of abandonment of the purposes and established prac- 
tlces of the Harmony Society and of the dissolution of the society, contained 
In the bill, are not sustalned by the évidence, and that they are not true. Upon 
every material question of fact the finding of the master Is distinctly in favor 
of the défendants, and he recommends the dlsinissal of the blll. The master's 
report covers the entlre case, and évinces thè most careful considération of 
every question hère ralsed. Nevertheless the court has felt It to be its duty 
to make an Independent Investigation of the facts and merits of the case, 
and therefore we hâve attentlvely read and considered the whole of the évi- 
dence. Avoiding, as needless, a partlcular discussion of the numerous excep- 
tions to the mastef s report, we wlU briefly state our gênerai views and conclu- 
sions. 

"The constitution of the Harmony Society is embodied, and the gênerai pur- 
poses of the association are set forth, in a séries of written agreementâ 
executed in the years 1805, 1821, 1827, 1836, 1847, and 1890. Thèse agree- 
ments were signed at their respective dates by ail the then members of the 
society. By the àgf cément of 1805 the doctrine of community of property be- 
came, and by the subséquent agreements continued to be, a fundamental prin- 
ciple of the society. Its acceptance Is an essential condition of membership. 
By Ihe constitution of the society, individual ownership of property is re- 
nounced in favor of the community or society. The members hâve ail things 
In common, and each Is entitled to recelve from the society necessary mainte- 
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nance, support, and éducation, and in return each Is bound to render to the 
Society labor and obédience. Tlie agreement of 1827 contained a provision 
that, if any member witlidrew from tlie Society, tliere sbould be refunded to 
him the value, without interest, of ail the property he had brought Into tlie 
community. The agreement of 1838, however, rescinded that provision whoUy, 
and stipulated that, if any indlvidual shall wlthdraw from the society, or 
départ this life, neither he In the one case, nor his représentatives in the 
other, shall be entltled to demand an account of his contributions, whether in 
lands, goods, money, or labor, or to claim anything from the society as mat- 
ter of right; but that It shall be left altogether to the discrétion of the super 
Intendent to décide whether any, and, if any, what, allowance shall be made 
to such member or his représentatives as a donation. In view of the décision 
of the suprême court of Pennsylvania In Schriber v. Kapp, 5 Watts, 351, and 
the décisions of the spureme court of the United States in Goesele v. Bimeler, 
14 How. 589, 14 L. Ed. 554, and Baker v. Nachtrieb, 19 How. 126, 15 L. Ed. 
528, it is clear that the above-recited articles of agreement are valid contracts, 
and that thereunder, upon the death of a member of the society in fellowship, 
no claim enforceable agalnst the society or its property passes to his heirs 
or Personal représentatives, and that since 1836 no member voluntarily with- 
drawing from the society could acquire any such claim. Novv, not one of the 
plaintifCs was ever a member of the Harmony Society. Furthermore, it does 
not appear that any of the persons through whom the plaintiffs claim contrib- 
uted any money or property to the society. The master bas fouud that no 
such contribution was ever made by any of those perdons. The correctness of 
that finding bas not been impeached. AU the members through whom the 
plaintiffs claim who left the society withdrew in or before the year 1827. Pre- 
sumably they retired upon terms satisfactory to themselves. If, however, those 
persons so withdrawing had any légal demands agalnst the society, those de- 
manda hâve been barred by lapse of time. Speidel v. Henrlci, 120 U. S. 377, 
7 Sup. et. 610, 30 L. Ed. 718. The other persons through whom the plaintiffs 
claim remained with the society, and died in fellowship. They thus received 
and enjoyed ail the beneflts secured to them by the reeited articles of agree- 
ment, and therefore no rights enforceable against the society passed from them 
to their heirs or personal représentatives. The soundnesa of the view that 
the deceased ancestors and the collatéral relatives of the plaintiffs could trans- 
mit to them no rights enforceable agalnst the Harmony Society as a living 
organization is Impliedly conceded by the bill, for it allèges that the society 
had eome to an end. The bill proceeds upon the theory that a dissolution of 
the society haâ been brought about. Upon thls assumption, and under the 
allégation 'that recently said Harmony Society bas become dissolved as afore- 
said,' the bill prays that the court take charge of the assets of the society, 
and distribute the same amongst the parties legally and equitably entitled there- 
to. But the hypothesis of dissolution Is not well founded. The proofs show 
that the society is in fuU life. There has been no dissolution of the society, 
either by the common consent of the members or by their acts. The member- 
ship, indeed, has become greatly reduced, but the rights of the society, as now 
constituted, are as sacred in the eye of the law as they were when the member- 
Bhip was twentyfold greater. The society as an organization exists in law and 
in fact. Under the évidence, the findings of the master upon this branch of 
the case undoubtedly are right. Hence the very foundation of the bill fails. 
The plaintiffs do not show that they are entitled to any équitable relief what- 
ever. It is not necessary, nor would it be proper, for the court to express any 
opinion as to what would be the légal status and the ultimate disposition of the 
property of the Harmony Society were Its existence terminated by the death 
fft ail its members, or were a dissolution of the society otherwise effected. 
No such questions are before us. We are not dealing wIth the assets of a do- 
funct or dissolved association. In respect to the alleged conspiracy to wreck 
and dismember the Harmony Society, we feel called upon to say that we fuUy 
agrée with the conclusion of the master. The acts hère principally com- 
plained of were, we think, designed, not to destroy the society, but to save it 
from the conséquences of business mistakes made by none of the présent offl- 
cers or members of the society, and for which none of them are at ail re- 
sponsible. The measures resorted to in the emergency which was upon the 
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sodety Were successful In, extricatlng It from great flnancial péril. Those 
measnres were adopted and carrlèd ont under tàe advice of eminent counsel, 
wbose rectitude of purposë the court cannot doubt. And now, before closiug, 
we deém It to be our duty to déclare that, aftef tbe most careful scrutiny of 
the eTldéûce, It Is our judgment that the chargeis of Immorality made against 
John S. DusB, the senior trustée, in the twenty-fourth paragraph of the blll, 
are ùot sustalned by the évidence, but are dlsproved. The gênerai rule in 
equlty that costs foUow the decree, we think, should be applied hère, under the 
cli'cumstances. Swentzelr. Bank, 147 Pa. St. 140, 154, 23 Atl. 405, 415, 15 L. R. 
A. 305. The blll allèges eonspiracy, fraud, and immorality, and thèse grave 
charges bave not been withdrawn. Having successfuUy vindicated themselves 
from thèse charges, the défendants are justly entltled to full costs." 

The decree of the court below dismissing the bill is affirmed 



OLIVE LAND & DEVELOPMENT CO. V. OLMSTEAD et aL 
(Circuit Court, S. D. Callfornla. July 9, 1900.) 

1. PdBT.IC LANDS— EfFBCT of TjNADTHOKtZKD MiNING LOCATION 

The location as an cil placer minlng claim of publie lands upon whlch 
no dlscovery of oll had been made vests the loeators with no rights in 
Buch lands as against the United States, or as against one subsequently 
acquiring the title thereto or rights thereln from the TJnited States by any 
légal mëans prior to any such dlscovery. 
8. Bamb— RiSHTS OF Entbyman— Chabactbb of Lands. 

One entering public lands, who bas pald the purchase priée, or performed 
ail the conditions requisite to entitle him to a patent therefor, is vested 
with the équitable tltle, and hls right to a patent can only be defeated 
by a finding by the land départment that he was not qualifled to acquire 
the tltle, or that the land was not subject to his entry, and the charaeter 
of the land Is to be determined by the farts as known to exist at the 
date of Bucïi eptry. His rights cannot bé affected by any subséquent dls- 
covery of minerai, or of any other fact which would take the land out 
of the class In which it stood when the entry was made. 
8. Same— Phivatb Lands Includbd in Forestkt Réservation— Sélection 
BY OwNER OF Other Lands. 

Under the provisions of Act June 4, 1897 (30 Stat. 11, 35, 36), re- 
lating to forestry réservations, which glve the owner of, or bona flde 
eettler on, a tract of land which may be included within the llralts of a 
public forestry réservation, the right to rellnqulsh the same and sélect in 
lieu thereof a tract of vacant îand open to settlement, not èxceeding that 
relinqnished In area, where a patentée of such a tract relinquishes the 
same, and sélects in lieu thereof a tract which appears by the bocks of 
the land office tobe vacant and open to settlement, and files his sélection 
in the landTofflce, he becomes at once the équitable owner of the land 
BO selected; and his right to a patent tljerefor is not affected by the fact 
that it is situated In the vlelnity of producing oll wells, and that it bas 
surface Indications of oll, or that It was selected with a view of its pos- 
sible value as oll land, where no dlscovery of oll has ever been made 
thereon. 
4 Same— Rights of Entrtman— Suit to Pkotkct Equitable Title. 

One acquiring the équitable title to land by seleeting the same under 
such act in ijeu of land which he held by patent and surrendered to the 
govemment may, prior ,to the issuance to him of a patent therefor, main- 
taJn a suit in equlty to enjoin a Refendant from siuking oll wells thereon 
and taking oil theref rom. 

In Eqtdty. Suit to quiet title, and to enjoin trespasses on land 
claimed by complainant under an entry ^rom the United States, but 
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to whicb no patent had been issued. On motion for preliminary in- 
junction, demurrer to bill, and motion by complainant for judgment 
on the pleadings. 

Edwin A. Meserve and Shirley C. Ward, for complainant 
M. W. Conkling, for défendants. 

ROSS, Circuit Judge. The act of congress of June 4, 1897, entitled 
"An act making appropriations for sundry civil expenses of the gov- 
ernment for the fiscal year ending June thirtieth, eighteen hundred 
and ninety-eight, and for other purposes," contains, among other 
things, various provisions in respect to forest réservations, commenc- 
ing with the déclaration that: 

"No public forest réservation shall be establlshed, except to Improve and 
protect the forest withln the réservation, or for the purpose of secming favor- 
able conditions of water flows and to furnish a continuous supply of timber 
for the use and necessities of the cltizens of the United States; but it Is not 
the purpose or Intent of thèse provisions, or of the act providing for such 
réservations, to authorlze the inclusion therein of lands more valuable for the 
minerai therein or for agricultural purposes than for forest purposes,"— and 
Including this provision: "That In cases in which a tract covered by an un- 
perfected bona fide claim, or by a patent, is included within the limits of a 
public forest réservation, the settler or owner thereof may, if he desires to 
do so, relinquish the tract to the government and may sélect in lien thereof 
a tract of vacant land open to settlement not exceedlng in area the tract cov- 
ered by his claim or patent; and no charge shall be made in such cases for 
making the entry of record or Issuing the patent to cover the tract selected; 
provided further, that in cases of unperfected claims the requirements of the 
laws respecting settlement, résidence, improvements and so forth are complied 
with on the new claims, crédit being allowed for the time spent on the re- 
Unquished claims." 30 Stat. 11, 85, 36. 

The présent is a suit in equity to quiet the complainant'» alleged 
title to lots 1 and 5 of the fractional N. W. i of section 4, township 4 
N., range 18 W., San Bernardino base and meridian, situated in Ven- 
tura county, Cal., alleged to hâve been acquired by the complainant's 
predecessor in interest, one J. E. Johnston, who is alleged to hâve 
selected the land under the above provisions of the act of June 4, 
1897, in exchange for patented land vs'ithin a forest reserve surrender- 
ed by said Johnston to the government. The bill includes a prayer 
for an injunction enjoining the défendants from the commission of 
their alleged unlawful threatened acts of entering upon the lands in 
controversy and boring for and extracting any oil that may be found 
therein. Upon reading the bill an order was made requiring the de- 
fendants to show cause why an injunction should not be granted as 
prayed for by the complainant, and why the temporary restraining 
order granted by the court should not be continued pending the litiga- 
tion. In response to the order to show cause the défendants appeared 
and flled a demurrer to the bill, as also a verifled answer thereto. The 
complainant, claiming that the answer raised no material issue of fact, 
moved for judgment on the pleadings, which motion was, by the stipu- 
lation of counsel for the respective parties, heard with the demurrer 
and the order to show cause. From the pleadings it appears that on 
the 20th day of January, 1900, Johnston was the owner in fee simple, 
free of any lien or incumbrance, of lot 2 in section 5 of tovraship 4 
"N"., range 15 W., San Bernardino base and meridian, situated in Los 
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Angeles county, Cal., and within the limits oï a public forest réserva- 
tion,' coû'taining 36.81 acres, whichland was then and still is a nen- 
mineral tract, covered by patent issued by the United States; tbat 
on the 22d day of May, 1900, lot 1 of the fractional N, W. i of section 
4, township 4 N., range 18 W., S. B. M., containing 26.40 acres, and 
lot 5 of the fractional St. W. i of said section 4, containing 10.41 acres, 
aggregating 36.81 acres, were, and for naore than one year continuously 
theretofore had been, surveyed, unappropriated, and (unless otherwise 
shown by facte hereinafter stated) vacant public land of the United 
States, returned and characterized upon the officiai records of the 
United States as nonmineral land, free and open to entry and settle- 
ment under the laws of the United States, and did not then and does 
not now contain any known mines, salines, or minerais, petroleum, or 
minerai oil; that on Jantiary 20, 1900, Johnston, desirîng to ayail 
himself of the beneflts of the aboVe-mentioned act of congress, relin- 
quished and conveyed the two tracts of which he was so the owner to 
the United -States, and recorded the deed in the office of the recorder 
of the county in which the lands are Situated, and on the 22d of May, 
1900, file^ with the register and reoeiter of the United States land 
office at Ix)s Angeles, Cal., the said deed so recorded, together with 
his sélection in lieu thereof of the two tracts flrst herein described, 
together with a full, true, and correct abstract of his title to the relin- 
quished lands, duly certifled as such by the county recorder of the 
county in which the landg are situated, showing him to be such owner 
in fee simple, free of any lien or incumbrance, immediately prior to the 
time the deed to the United States wfts made and recorded; that on 
the said 22d day of May, 1900, the register and receiver of the land of- 
fice accepted, received, and flled the application of Johnston, and duly 
entered the eâme upon the officiai records of the land office, and the 
register thereof did then and there certify that the land so selected 
was free from conflict, and that there was no adverse filing, entry, 
or claim thereto; and that on the next day, to wit, May 23, 1900, 
Johnston, by an instrument in writing, eold and conveyed ail his right, 
title, and interest in the selected land to the complainant. The facts 
thus alleged by the complainant are not denied by the answer of the 
défendants, except as hereinafter stated, although thé légal conclu- 
sions alleged by the complainant to flow from them are denied. The 
answer avers that the land in controversy is of no agricultural value, 
and of but little, if any, value for grazihg purposes, and has no ap- 
préciable value for any purpose except for petroleum that may be 
obtained by boring or drilling therein ; that it is in a well-recognized 
petroleum-producing belt, and that adjacent properties in the belt 
are actually producing petroleum in large and profitable quantities, 
and that the surface indications of such producing lands and upon 
the lands in Controversy are the same; that the surface rock and sand 
and the surface geological formation and stratification upon the lands 
in controversy are such as would lead any experienced petroleum ex- 
pert or any practical geologîst familiar with petroleum-bearing lands 
in California to pronounce the same oil or petroleum territory, and 
chiefly valuable therefor; that one of thé most pronounced and well- 
marked anticlinal folds of sandstone and shale formation in Ventura 
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county runs through the land in controversy and bas its apex there- 
on, and that wliere said anticlinal fold is most exposed, by a declivity 
which sharply cuts the same, bituminous sand several feet in thick- 
ness and 100 or more feet long is clearly visible, whicb sand, when 
excavated, gives ont a distinct odor of petroleum; that such bitumin- 
ous sand, in the formation in whieh it is found, shows the land in con- 
troversy to be minerai or petroleum in character, and constitutes such 
a discovery as would justify any prudent petroleum miner in locating 
the same as petroleum land, and in spending his time and money in 
developing the same for its petroleum product; that in October, 1899, 
discovery of bituminous sand in said sandstone and shale formation 
having been made upon the land in controversy by eight persons, then 
citizens of the United States, and over the âge of 21 years, they did 
then and there locate the fractional N. W. i of said section 4, includ- 
ing the lands in controversy, as placer petroleum lands and as a placer 
petroleum mining claim, under the name of "La Bonita Oil Claim," 
pursuant to the laws of the United States, and did then and there 
clearly mark and define the boundaries thereof by substantial monu- 
ments, so that the corners might bfe readily found and the boundaries 
readily traced upon tht ground; that thereafter, and prior to May 
22, 1900, the said locators, by a written instrument, duly conveyed 
ail their interest in the said mining claim to the défendants to this 
suit, by virtue of which they allège that they are now the owners of 
the lands in controversy, and entitled to their exclusive use and pos- 
session, and entitled to excavate and to bore and drill thereon for 
petroleum, and to take therefrom, when found, any petroleum that 
may be obtained. The answer also allèges that Johnston did not 
sélect the lands in controversy for their agricultural or grazing value, 
or for any purpose, except to obtain thereby the undiscovered petro- 
leum that might be found therein, of ail of which the complainant 
had knowledge, and that the sélection by Johnston under the act of 
congress referred to, for the purpose stated, was fraudulent and in 
violation of the spirit and purpose of the act of congress under which 
he pretended to proceed. The défendants assert, both in their answer 
and in argument, that no title vests under a sélection of forest re- 
serve lieu land until patent therefor issues, or until approval of the 
sélection by the commissioner of the gênerai land office, and that un- 
til such time such selected land is open to minerai discovery and min- 
erai development, and that, if such discovery and development show 
the land to be more valuable for minerai than agricultural purposes, 
the attempted sélection fails. It is also contended on the part of the 
défendants that the land in controversy was minerai when selected 
by the predecessor of the complainant, and therefore not subject to 
sélection under the provisions of the act of congress above referred 
to ; and this, because of its alleged surface indications and of the char- 
acter of the adjacent land, and because of the alleged opinions that 
oil experts would express respecting it. The complainant controverts 
the position of the défendants in respect to the character of the land 
in question at the time of the location under which the défendants 
claim and since, and further insists that a sélection of land under the 
act of congress of June à, 1807, in lieu of patent ed land surrendered 
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to the gOTernment, opérâtes eo instant! to vest the full and complète 
équitable title in the selector, provided the land selected was at tbe 
tinae of sélection "vacant and open to settlement," and that no subsé- 
quent discovery of minerai thereon can impair such title, nor alter 
the légal character of the land; and, further, that ail public lands re- 
turned as agricultural are "vacant and open to settlement" whenever 
they are unappropriated on the books of the local land oflfice, and con- 
tain no known salines or mines or producing oil wells, although they 
may contain some minerai, and be included withili a mining location 
that would be valid as between rival minerai claims. 

The gréât importance that the oil industry has already assumed in 
this State, the enormous value ofoil-producing lands, and the consé- 
quent avidity veith which they are sought, coupled with the fact that 
the présent suit will serve as a précèdent for others nOw pending, has 
induced the court to take the case up out of its order, and to give 
to the questions presented careful considération, to the end that the 
law upon the subject may be speedily settled, and the way indicated 
by which the title to such lands may be acquired, and the important 
industry referred to encouraged ajid developed. In the case of Gird 
V Oil Co. (0. 0.) 60 Fed. 531, 532, this court pointed out that the.gov- 
ernment title to oil-bearing lands can only be acquired, under existing 
laws, pursuant to the provisions of the mining laws relating to placer 
claims. And in the very récent case of Nevada-Sierra Oil Co. v. Home 
Oil Co. (C. C.) 98 Fed. 673, it was hère decided, as it had been many 
times before by other courts, as well as by the land department of the 
United States, that mère indications, however strong, are not suflB- 
cient to answer the requirements of the statute of the United States 
relating to placer as well as Iode claims, which requires, as one of the 
essential conditions to the making of a valid location of unappro- 
priated.public land of the United States under the mining laws, a dis- 
covery of minerai within the limita of the claim. That décision seems 
to hâve occasioned surprise among those seeking to acquire from the 
govemment lands supposed to contain oil although it was, as was 
shown in the opinion delivered at the time, in strict accord with the 
provisions of the statute, and is abundantly supported by the author- 
ities. Davis' Adm'r v. Weibbold, 139 U. S. 507, 522^ 11 Sup. Ct. 628, 
35 L. Ed. 238; Dughi v. Harkins, 2 Land Dec. Dep. Int. 721; Cleghom 
V. Bird, 4 Land Etec. Dep. Int. 478; Commissioners v. Alexander, 5 
Land Dec. Dep. Int. 126; and numerous cases cited in Davis' Adm'r 
V. Weibbold. It is a mattér of common knowledge that, in consé- 
quence of the décision in the case of Nevada-Sierra Oil Co. v. Home 
Gil Co., strenuous efforts were made by strong and influential organiza- 
tions to induce congress at its last session to dispense with the neces- 
sity of an actual discovery of oil as a basis of acquiring such lands 
under the placer mining laws, and to provide that certain indications 
of the existence of such minerai should be sufficient évidence of the 
minerai character of the land; but ail of thèse efforts were unsuccess- 
ful, and the law remains the same in that respect as before. Applying 
the law to the facts as made to appear by the pleadings in the présent 
case, it is clear that the location of the lands in controversy by the 
predecessors in interest of the défendants in October, 1899, under the 
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statute relating to placer claims, amounted to nothing, for the reason 
tliat no discoverj of cil or other minerai had then been made, nor, 
Indeed, has yet been made, in or upon any part of the lands in contro- 
versy. It is not pretended that the défendants or their predecessors 
remained in the actual possession of any part of the premises; and, 
if they had, the law is well settled that mère occupancy of the public 
lands and improvementa thereon give no rested right therein as against 
the United States, and consequently not against any purchaser from 
them. Neither the défendants nor their predecessors in interest had 
made such a location as prevented the lands from being, in law, va- 
cant. Others had the right to enter upon the lands for the purpose 
of taking them up under the mining laws, if it could be done peacea- 
hly and without force, or to acquire the government title thereto by 
any other légal means. Sparks v. Pierce, 115 U. S. 408, 413, 6 Sup. 
et. 102, 29 L. Ed. 428; Belk v. Meagher, 104 U. S. 279, 287, 26 L. Ed. 
735; Garthe v. Hart, 73 Cal. 541, 15 Pac. 93; Horswell v. Ruiz, 67 Cal. 
111, 7 Pac. 197; McCormick v. Varnes, 3 Utah, 355; Hopkins v. Noyés, 
4 Mont. 550, 2 Pac. 280. The real question in the case, therefore, is 
-whether the proceedings taken under the act of congress of June 4, 
1897, by the predecessor in interest of the complainant, conferred upon 
him and his grantee such a right in the lands in controversy as will 
enable the complainant to maintain its bill. 

The statute in question is a plain standing offer on the part of the 
government to exchange any of its land that is vacant and open to set- 
tlement for a like quantity of similar land within a forest réservation, 
for which it had previously issued a patent, or to vrhich an unper- 
fected bona fide claim had been acquired, provided that in cases of 
unperfected claims the requirements of the laws respecting settlement, 
résidence, improvements, and se forth, are complied with on the new 
claims, crédit being allowed for the time spent on the relinquished 
claims; the owner of or settler on the tract within the réservation, 
in the event of his acceptance of the offer, being required to relinquish 
his tract to the government, in considération of which he is given 
the right to sélect in lieu thereof a tract of vacant land open to set- 
tlement, not exceeding in area the tract covered by his patent or claim, 
as the case may be, with the further provision that no charge shall be 
made for making the entry of record, or issuing the patent to cover 
the tract selected. From thèse provisions it is clear that, in such 
cases of exchange, title is to be given by the government for title re- 
ceived, and in cases of unperfected claims the claimant is to occupy a 
precisely similar status in respect to the tract selected that he did 
regarding that relinquished. In ail cases the land authorized to be 
selected in lieu of that relinquished is required to be vacant and open 
to settlement. When? Manifestly, at the date of sélection. It is 
upon its then character and condition that the selector has the right, 
and is bound, to act. Before making his sélection he must inform him- 
self of the character and condition of the tract desired, but it would 
be wholly unreasonable to say that he is required to make a sélection 
based upon what may be disclosed in that regard in the future. The 
right to sélect is by the statute given to the party invited by the gov- 
ernment to make the exchange, without other condition than that 



674 103 FEDERAL REPORTER. r 

the land selected sliall be vacant and open to settlement. Neifher tlie 
act 0f the selector, however, in making the sélection, nor tliat of tlie 
offîcers of the local land office, upon whose books the selected tract 
appears to be vacant and open to settlement, in accepting and flling 
the sélection, is conclusive of thô then character and condition of the 
land. Ptesumptively, the character and condition of the selected tract 
is such as is indicated by the books of the land office, and therefore, 
the sélection, with the approval of the offlcers of the local land office, 
of a tract appearing upon the books as vacant and open to settlement, 
in lieu of a similar tract of like dimensions relinquished to the gov- 
emment, gives an equity in the selector which entitles him to protec- 
tion until the fact ïq rfespect to the character and condition of the 
selected land is, upon proper notice to the equity claimant, otherwise 
determined by the land départaient. The right to make ttat inquiry 
extends to the time of the issuance of the patent contemplated and 
provided for by the statute. Hawley v. Diller (decided May 28, 1900) 

178 Ù. S. 476, 20 Sup. Ct. 986, Adv. S. U. S. 986, 44 L. Ed. ; Lum- 

ber Co. v. Kust, 168 U. S. 589, 593, 18 Sup. Ct. 208, 42 L. Ed. 591; 
Knight V. Association, 142 U. S. 161, 12 Sup. Ct. 258, 35 L. Ed. 974. 
But this inquiry, as has been said, is limited to the character and con- 
dition of the land at the time of its sélection. One reason for this has 
aiready been stated, namely, that, while the selector under the act in 
question may and must inform himself in regard to the then character 
and condition of the land he desires to take in exchange for that re- 
linquished, it would be altogether unreasonable to hold that he is re- 
quired to make a sélection based upon what may be disclosed in that 
regard in the future. And, tuming to the act under considération, it 
is seen, as has aiready been observed, that the power to "sélect" is by 
the stattlte given to the party who is invited to make the exchange, 
provided always that he confines his sélection to the class of lands de- 
scribed in the statate, to wit, those vacant and open to settlement. 
No other condition is imposed by the statute. The act in question dif- 
féra very materially in this respect from the indemnity clauses of many 
of the railroad and other grants, requiring the sélections to be made 
by and with the advice, consent, direction, or approval of some offieer 
of the land department, in which case such consent or approval la 
deemed a condition précèdent to the vesting of any interest in the se- 
lected land. The présent case is quite similar to that of Gulver v. 
Uthe, 133 U. S. 655, 10 Sup. Ct. 415, 33 L. Ed. 776, the facts of which 
were that onç Uthe had a patent from the United States for the land 
there in controversy, dated February 10, 1851, which purported on its 
face to be issued under the act of congress of February 11, 1847 (9 Stat. 
123), on a military land warrant that he had deposited in the gênerai 
land office. This land warrant was located on the land then in queS' 
ïion at the land office of the United States in Chicago, 111., on July 10, 
1850, under the authority of Uthe himself; and the land- warrant cer- 
tiflcate was delivered up, and the patent aforesaid issued to him in due 
time, and after the proper course of proceedings. The défendant to 
the action relied upon the, fact that the land was swamp land, within 
the meaning of the act of congress of the 28th of September, 1850 (9 
Stat. 519); that by that statute the title to the land was transferred to 
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the State of Hlinois between the time of the location of the military 
land warrant and the issuance of the patent for it to Uthe, and that 
therefore the title claimed under ÏJthe failed, being vested by that stat- 
ute in the state of Illinois, — the act being a grant in prsesenti, and 
taking effect at its date. The suprême court said : 

"Under an act of congress whlch authorized it to be donc, TJthe, by direct- 
ing hls land warrant to be located upon tbls land and dellverlng up the war- 
rant, and by tbe proceedings of the land ofiice upon that location, which re- 
sulted in issuing a patent to him for the land, had acquired an équitable title 
to the land, or what may be called a yested interest in it, prior to the passage 
of the swamp land act by congress. He had done what by the act of con- 
gress of 1847 (9 Stat. 123), entitled him to the land on which his warrant was 
located. He had dellvered up the land warrant,— the évidence of his clalm 
against the govemment. He had received in exchange for it the certificate 
of the receiver and register of the land office, and thèse entitled him to a 
patent after such delay as was necessary to ascertain the fact that the land 
had been granted to no one else, and that ail his proceedings were regular, 
which facts were to be determined by the commissioner of the gênerai land 
office, and which were determined in his favor. He had paid for this land. 
He had paid by the delivering up and cancellation of his land warrant. He 
had received the certificate of the register and receiver of the land office at 
Chicago, which, by the laws of nearly ail the Western states, hâve been 
made équivalent to the title to the land in actions of ejectment, though the 
strict légal title remained in the United States at the date of the passage of 
the swamp land act. Are we to suppose that congress Intended to give to the 
state of Illinois the land which it had already, by a contract for which value 
was received, promlsed to convey to Uthe? As the grant to the states of the 
swamp land within their jurisdiction was a gratuity, although accompanied 
with a trust for the réclamation of said land, it is not easily to be supposed 
that congress intended to be thus gênerons at the expense of parties who had 
vested rights in any of the lands so donated, derived from the United States." 

It is true that in the case just cited a certificate had been issued 
by the register and receiver of the local land offlce in lieu of the land 
warrant surrendered, while hère nothing more was done by the reg- 
ister and receiver of the local land office than to receive the deed for 
the relinquished land, together with the certificate of title thereto, and 
to accept and file the sélection of the tract selected in lieu thereof. 
But in the présent case nothing more was required to be done. The 
statute makes no provision for the issuance of any certificate by the 
register and receiver to the selector, or for the issuance to him of any 
other instrument than a patent. It is well settled that in purchases 
of land from the govemment, where one has paid the full purchase 
price and done ail that he ia called upon to do by the terms of the stat- 
ute, he has acquired an équitable title to the property bought. In 
Benson Mining & Smelting Co. v. Alta Mining & Smelting Co., 145 
U. S. 428, 12 Sup. et. 877, 36 L. Ed. 762, it was sought to defeat the 
title of a mining claimant to his mine, after he had paid the complète 
purchase price therefor and received a certificate of purchase, by show- 
ing that he had not complied with the terms of the United States stat- 
ute which requires that not less than $100 worth of labor be perfor-med 
or improvements made each year "until a patent has been issued there- 
for." The suprême court, in denying the soundness of the proposition, 
said: 

"It is a gênerai rule in respect to the sales of real estate that when a pur- 
chaser has paid the full purchase price his équitable rights are complète, and 
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tbere Ib pothlng left in the vendor but the naked légal tltle, whlch he holds In 
trust 'OTtliè purehaser. And tliis'general mile of real-estate law has bèen re- 
péâîtèdly ftpplied by this court to the administration of the aflalrs of the land 
department ot the govemmënt; . and the rullng has beeh tiniform tbat when- 
ever. In cash sales, the price has been pald, or, In other qases, ail the condi- 
tions of entry performed, the full équitable tltle has passed, and, only the naked 
légal tltle remains In the government. In trust for the other party. In whom 
are vested ail the rights and obligations of ownershlp." 

To the same effect are Simonds v. Wagner, 101 U. S. 261, 25 L. Ed. 
910; U. S. V. Hughes, 11 How. 568, 13 L. Ed. 809; Wirth v. Branson, 
98 U.S. 118, 25 L. Ed. 86; Deffeback v. Hawke, 115 U, S. 392, 6 Sup. 
et. 95, 29 L. Ed. 423; Colorado Coàl & Tron Co. t. U. S., 123 U. S. 307, 
8 Sup. et. 131, 31 L. Ed. 182; Davis' Adm'r v. Weibbold, 139 U. S. 
524, 11 Sup. et. 628, 35 L. Ed. 238. lu Re Jack, 7 Land Dec. Dep. Int. 
570, and Kea v. Stephenson, 15 Land Dec, Dep. Int. 37, it was held 
that when a homesteader has completed his entry and made final proof, 
and final certificate has issued, a subséquent minerai discovery can- 
not affect his title, and a hearing regarding the same will not be 
ordered. In Eeid v. Lavalle, 26 Land Dec. Dep. Int. 100, it was said 
by the secretary: 

"The only questions properly before the land office In thls proceedlng are 
those which relate to the actual known character of the land In controvergy 
at the date of cash entry No. 269. If the land was then known to be valuable 
chiefly for Its minerai contents, It was not subject to such entry. • • • 
The defendant's représentations could not reUeve the land department of Ita 
duty to détermine the actual known character of the land at the date of the 
cash entry. * • • If the land was not minerai in character when Lavelle 
made his cash entry therefor, and If he Is shown to hâve possessed the neces- 
sary qualifications, and to hâve fuUy complied wlth the homestead laws up 
to that time. his entry must stand." 

So in respect to school lands. Under the school-land grant from 
congresa it has been many times held that, unless they contain known 
minerai at the date of the survey, title thereto passes to the state, 
and subséquent discovery of minerai in profitable quantities conld not 
devest the state of itç title. Saunders v. Mining Co., 125 Cal. 159, 
57 Pac. 656; Ivanhoe Min. Co. v. Keystone Consol. Min, Co., 102 U. S. 
175, 26 L. Ed. 126; In re Miner, 9 Land Dec. Dep. Int. 408; Barringer 
& A.,Mines & M. 527. See, also, Shaw v. Kellogg, 170 U. S. 312, 18 
Sup. et 632, 42 L. Ed. 1052. And in respect to state lieu sélections 
the law is s,ettled that the rights of the parties claiming them are to 
be determihed by the facts as known to exist at the date of the sélec- 
tion. McCreery v. Haskell, 119 U. S. 327, 7 Sup. Ot. 176, 30 L. Ed. 
408; Howell v. Slauson, 83 Cal. 546, 23 Pac. 692; Milling Co. v. Morgan, 
106 Cal. 416, 39 Pac. 802. la Wirth v, Branson, 98 U. S. 118, 25 L. Ed. 
86, the suprême court declared: 

"A party who has complied wlth ail the terms and conditions which entitle 
hlm to a patent for a particular tract of land acquires a vested Interest there- 
In, and is to be regarded as the équitable owner thereof while his entry or 
location remains in full force ahè effect." 

See, also, Whitney v. Morrow, 112 U. S. 695, 5 Sup. Ct. 333, 28 L. 
Ed. 871; Edwards v. EUiott, 21 Wall. 539, 22 L. Ed. 488; Cornélius v. 
Kessel, 128 U. S. 456, 9 Sup. Ct. 122, 32 L. Ed. 482, in which latter 
tase the court said: 
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"The power of superrlslon possessed by the commlssioner of the gênerai 
land office over the aets of the register and recelver of the local land offices 
In the disposition of the public lands undoubtedly authorlzes him to correct 
and annul entries of land allowed by them where the lands are not subject 
to entry, or the parties do not possess the qualifications required, or hâve 
previously entered ail that the law permits. The exercise of thls power Is 
necessary to the due administration of the land départaient. If an Investiga- 
tion of the validity of such entries were required in the courts of lave before 
they could be canceled, the necessary delays attending the examination would 
greatly impair, if not destroy, the effieiency of the department. But the power 
of supervision and correction is not an unlimited or an arbitrary power. It 
can be exerted only when the entry vras made upon false testimony or with- 
out authorlty of law. It cannot be exercised so as to deprive any person of 
land lawfuUy entered and paid for. By such entry and payment the pur- 
chaser secures a vested interest in the property, and a right to a patent there- 
for, and can no more be deprived of it by order of the commlssioner than he 
can be deprived by such order of any other legally acquired property. Any at- 
tempted deprivation in that way of such Interest wUl be corrected whenever 
the matter is presented so that the judiciary can act upon it." 

The décisions of the land department are to the same eflect. See 
In re Abercrombie, 6 Land Dec. Dep. Int. 693; Harnish v. Wallace, 
13 Land Dec. Dep. Int. 108; In re Miner, 9 Land Dec. Dep. Int. 408; 
In re Laney, Id. 83; In re Plymouth Lode, 12 Land Dec. Dep. Int. 513. 

As has been said, the question that remains open to inquiry by the 
land department up to the issuance of patent is whether or not the 
selected land was vacant and open to settlement at the time of its 
sélection. Vacant public lands are open to settlement under th» laws 
relating to that eubject when they contain no "known salines or mines" 
(Act Sept. 4, 1841; 5 Stat 455; Eev. St. § 2258), whether of gcld, silver, 
petroleum, or any other minerai. The law as to what constitutes a 
"known mine," under the statutes relating to the settlement of public 
lands, is also thoroughly well established. In the case of Delfeback 
V. Hawke, 115 U. S. 392, 6 Sup. Ct. 95, 29 L. Ed. 423, the législation 
on the subject was reviewed at length. It was there held that no title 
from the United States to land known at the time of sale to be valua- 
ble for its minerais, of gold, silver, cinnabar, or copper, can be ob- 
tained under the pre-emption or homestead laws, or the town-site 
laws, or in any other way than as prescribed by the laws especially au- 
thorizing the sale of such lands, except in the states of Michigan, Wis- 
consin, Minnesota, Missouri, and Kansas. The court say (page 404, 
115 U. S., page 100, 6 Sup. Ct., and page 426, 29 L. Ed.): 

"We say 'land known at the time to be valuable for its minerais,' as there 
are vast tracts of public land in which minerais of différent kinds are found, 
but not in such quantity as to justify expendltures in the effort to extract 
them. It is not to such lands that the tenu 'minerai,' in the sensé of the 
statute, is applicable. * * * We also say lands 'known' at the time of 
their sale to be thus valuable, in order to avold any possible conclusion agalnst 
the validity of titles which may be issued for other kinds of land, in which, 
years afterwards, rich deposits of minerais may be discovered, It is quîte 
possible that lands settled upon as suitable only for agricultural purposes, 
entered by the settler and patented by the government under the pre-emption 
laws, may be found, years after patent has been issued, to contain valuable 
minerais. Indeed, this has often happened. We therefore use the term 
'known' to be valuable at the time of sale, to prevent any doubt being cast 
upon titles to lands afterwards found to be différent in their minerai char- 
aeter from what was supposed when the entry of them was made and the 
patent Issued." 
103 F.-37 
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i In the case lof Colorado Coalfelron Oo. v. TJ. S., 123 U. S. 307, 8 
Sn|l Ofe 131, 81 L. Ed. 182, onë of the grounds on wliicll the govern- 
nï^Tt'siiiî^îit tb annul tlie pàtéiïti' was tfiat the lands there in contro- 
versy^ whicà tumed eut to contiaiii large and valuable deposits of coal, 
were not Bubject to settlement and sale under the pre-emption laws; 
being 'Tinown mines," withiti the meaniûg of those laws. The court 
held thà,t itîs not sufflcient to constitute "Imown mines" ùî éoal, within 
the me^hing of the statute, that there should merely be indications 
of coal beds or coal fields of greater or less extent, and of greater or 
less vaille^ as shown by ontcroppings. Eefemng to the act of July'l; 
1864 (13 Stalt. 343), by wTiich it was declared: 

"That. where any tracts ;embraclng coal beds or coal fields constituting por- 
tions of the public domain, and wïilch as 'mines' are excluded from the pré- 
emption act of 1841 (5 Stat. 455), and whlch under past législation are not 
llablé tO; ordlnary prlvate entry, it shall and may be lawf ul for the président 
to cause such tracts, in sultable légal subdivisions, to be offered at public 
sale to the highest bidder, after public notice of not less than three months, 
at a minimum prlce of twenty dollars per acre; and any lands not thus dis- 
posed of shall thereafter be Uable to prlvate entry at sald minimum,"— the 
court said: "We hold, therefore^ that to constitute the exemption contem- 
plated by the pré-emptioh àct, under the head of 'known mines,' there should 
be uppn the land ascertalned coal deposits of such an extent and value as 
to maké the land more valuable to be worked as a coal mine under the condi- 
tions exlsting at the tlme than for merely agrioultural purposes. The clrcuin- 
stance that there are surface Indications of the existence of velns of coal 
does net constitute a mine. It does pot even prove that the land -will ever be, 
undeiPany conditions, sufflclentiy valuable on account of Its coal deposits to 
be worked as a mine. A change In the conditions occurrlng subsequently to 
the salei tebereby new discoverles are made, or by means whereof it may be- 
come profitable to work the velns as mines, cannot aftect the title as it passed 
at the time of the sale. The question must he determined accordlng to the 
facts in existence at the tlme of the sale. If upon the premises at that tlme 
théïe were not actual 'known mines' capable of being profltably -worked for 
thelr product, so as to make the land more valuable for mlnlng than for 
agriculture, a title to them acquired under the pre-emption act cannot be 
successfuùy assalled." 

See, also, Davis' Adm'r v. Weibbold, 139 U, S. 524, 11 Sup. Ct. 
628, 35 L. Ed. 238; Railroad Co. v. Valentine, 11 Land Dec. Dep. Int. 
238. 

Nor is it of any importance, in view of the provisions of the statute 
under considération, that the sélection hère in question may bave been 
made in the hope of finding oil in the land. The statute conferring 
the right oî sélection does not make that right in any way dépend upon 
the intent with which it is made. Mining Co. v. Reynolds, 124 TJ. S. 
374, 8 Sup. et. 598, 31 L. Ed. 466; Sullivan v. Mining Co., 143 U. S. 
431, 12 Sup. et. 555, 36 1* Ed. 214. Should doubt exist as to the char- 
acter of any of the public lands standing upon the books of the local 
land offices as open to settlement, to which no valid right has at- 
tached, it is undoubtedly within the power of the offlcers of the gên- 
erai land office to withdraw them from settlement or sale pending an 
inquiry as to their true character. And such action, it is understood, 
has recently been taken by the land department in respect to some 
of the public lands in Califomia, whose surface indications and the 
chatacter of adjacent lands tended to show that they are oil lands. 
Lands so withdrawn are, of course, not open to settlement, and there- 
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fore not subject to sélection under the act of June 4, 1897, in lieu of 
any land relinquished to the United States. But they continue open 
to exploration for minerais, and, when minerai is found therein, to 
location under the mining laws, if the land he at the time unappro- 
priated. And even where euch discovery is made subséquent to a prier 
location, if the location be otherwise valid, that fact is held to be im- 
material, provided always that no rights of others hâve intervened 
before compliance by the locator with ail of the statutory require- 
ments. Nevada-Sierra Oil Co. v. Home Oil Co., supra, and cases there 
cited. 

The case as presented showing that the complainant bas an equity 
in the land in controversy which may ripen into a perfect légal title, 
it is entitled to the interposition of a court of equity to protect that 
right as against trespassers who confessedly threaten to enter thereon 
and to despoil the property of its chief, if not its only, value. In the 
case of Raiiroad Co. v. Hussey, 15 U. S. App. 391, 9 0. G. A. 463, 61 
Fed. 231, there was a grant to the raiiroad company by congress of 
certain alternate odd-numbered sections of public land, not minerai, 
to distingnish which from lands retained by the government a survey 
was essential; and in its absence the défendant, Hussey, without any 
right, entered within the grant limits and proceeded to eut down, de- 
stroy, and carry away a large amount of timber standing and growing 
upon what, when surveyed, would be odd-numbered sections, as well 
as what would, upon survey, prove to be even-numbered sections, of 
the lands within the grant limits. One of the contentions on the part 
of the raiiroad company in that case was that prier to the survey the 
raiiroad company and the government occupied the position of tenants 
in common of ail of the lands situated within the grant limits. While 
denying the correctness of that position, the circuit court of appeals 
for this circuit said : 

"But, because It cannot be properly held that the complainant and the 
United States are, prior to its survey, tenants in common of the entire body 
of lands within the limits of the grant to the raiiroad company, does It nec- 
essarily follow that a trespasser may with impunity go upon the lands and 
eut down and destroy or earry away the timber growing upon them? The 
bill shows that the lands în question are valuable only for the timber that 
grows upon them. To eut down, destroy, or carry away the timber thereon 
is therefore, essentially, to destroy and take away the very substance of the 
estate. That an Injunction wlU be awarded, in bebalf of one showing the 
necessary Interest In the property, to prevent such waste and destruction, is 
thoroughly settled. Erhardt v. Boaro, 113 V. S. 537, 5 Sup. Ot. 565, 28 L. Ed. 
1116. It Is apparent that the complainant has no adéquate remedy at law. It 
cannot malntain an action for damages for the cutting of any tree or trees 
upon the lands In question, or any other action at law, for the reason that 
it would be essential to the maintenance of such an action for the plalntiff to 
show that the partieular tree or trees for the cutting of which damages were 
claimed, or other relief was aslied, came from the land of the plalntiff; and 
this, as has been seen, Is Impossible to be shown In advance of the govern- 
ment survey. Tet the blll shows that the défendant, without any right or 
authority whatever,— In other words, as a mère trespasser,— has entered upon 
the body of unsurveyed lands within the limits of the grant to the complain- 
ant, and for purposes of spéculation and sale has commenced to eut down 
the timber thereon, and to manufacture the same into saw logs, lumber, etc., 
and has so eut 850,000 feet of saw logs, and will, unless restrained, continue 
tbose illégal aets, and thus remove the very thing which constitutes the 
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chlef, if not the only, value of the lands. Every tree already felled by the 
défendant, aiid every tree inténded to be eut by blm, In the prosecutlon of 
fais ' undértaMng, uecessarily Impairs the value of the complainant's Interest 
ïn ItB grant; for the condition of thè lands withln the grant Ilmlts neces- 
earily renders It uncertaln and Impossible to ascertaln how many of sucli 
trees hâve ^been or wlll be eut from the lands belonging to the complalnant. 
Thls véry uncertalnty -wonld seem to vest In such grantees the rîght to pro- 
tect the Vfbole as agaînst a mère trespasser and wrongdoer. ♦ • * The 
blll In the présent case allèges that the acts complained of are committed by 
the défendant upon what, when surveyed, wlll be odd-numbered sections, as 
well as what wlll be even-numbered sections, of the lands wlthin the grant 
Umlts. Tbe case Is a novel one, It must be admitted; but where so great a 
wrong Is being perpetrated, as must be taken to be trae for the purposes of 
the presetlt décision, and the party seeking to prevent the wrong has no adé- 
quate remedy at law, equlty, we think, -w^U afford the remedy. 'Ubi jus, 
Ibl remedium,' Is the maxlm whlch forms the root of ail équitable décisions; 
and, resporidlng to the objection that certain orders Issued in the case of 
Toledo, A. A. & N. M. By. Co. v. Penllsylvanla Co. (O. C.) 54 Fed. 746, 751, 
were wlthout précèdent, the court said: 'Every Just order or rule known to 
equlty courts was born of some emergency, to meet some new conditions, 
and was therefore. In Its tline, wlthout a précèdent. If based on sound prin- 
ciples, and beneflcent résulta foUow their enforcement, affording necessary 
relief to the one party wlthout Imposing Illégal tourdens on the other, new 
remédies and unprecedented orders are not uhwelcome aids tothe chancellor 
to meet the constantly varylng demanda for équitable rdief.'" 

It restilts from what has been said that, until it shall be determined 
by the land:department that the tract of land in controversy was not 
vacant and open to settlement at the time of its sélection by the pred- 
ecessor in interest of the complainant, an equity in that tract exista 
in the coniplainant, which a court of equity should protect againat 
such acts as are hère threatened and complained of. Accordingly a 
decree will te entered in favor of the complainant, with a provision, 
however, tO the effect that should the laqd department of the govern- 
ment, at aûy time prier to the issuance of a patent for the selected 
tract, détermine that the land was not vacant and open to settlement 
at the time of its sélection, the opération of the decree shall thereupon 
cease. 



WRIGHT V. WEIGHT et al. 
(Cltcult Court, W. D. Pennsylvanla. June 23, 1900.) 
' ■ ■ ■ No. 24.' . 

1- JUDOMBNTS— GOLLATHKAI, AtTACK— PbOCBEDINGS BEFOBE AuDITOR. 

A Judgment entered on a warrant of attorney cannot be collaterally 
attackedby Junior Judgment ereditors In a proceedlng before a master 
appointed to distribute the proceeds of real estate pn whlch the Judg- 

,, ments were . Mena. 

3, Samb^Consideration. 

Where real estate Is acqulred by a wi^ow and helrs, incimibered with 
the lien ! of an tudebtedness owing by the ancestor at the time of bis 
decease, and after such lien, has expired by opération of law the widow 
and helrs exécute to the credltor, under seal, a note eontalning a warrant 
of attorney for a conf^sipn of judgment for the full amount of the an- 
cestor's indebtedness,, paya^ble 12 months after date, and containlng a 
waiver of exemptions, a Judgment duly entered on such note Is not sub- 
Ject to attack as beIng wlthout considération, especially by the helrs who 
were parties to It i 
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8. Exemptions — Waiver— Epfect. 

In Pennsylvanla the statutory exemption from exécution is a Personal 
privilège, which may be waived by the debtor, and where sucb waiver bas 
been made In a judgment note the debtor eannot afterwards clalm bis 
exemption In proceedings before a master appointed to distribute tbe 
proceeds of real estate sold for the satisfaction of the judgment. 

In Equitj. Sur exceptions to master's report distributing proceeds 
of sale. 

W. G. Guiler, for plaintiff. 

R H. Lindsay, for bank. 

Albert York Smith, for other exceptants. 

ACHESON, Circuit Judge. Creditors can attack a judgment col- 
laterally only for collusion between the parties to it for the purpose 
of defrauding creditors. In re Dougherty's Estate, 9 Watts & S. 1S9; 
Lewis T. Rogers, 16 Pa. St. 18; Lennig's Appeal, 93 Pa. St. 301, 307. 
Wliere there has been no fraudulent collusion against creditors, it 
is an unbending rule that an auditor appointed to distribute money 
eannot inquire into a judgment rendered in court, but must take it 
as conclusive. Dyott's Appeal, 2 Watts & S. 557; Thompson's Ap- 
peal, 57 Pa. St. 175, 177; Lennig's Appeal, supra. The authority 
of thèse cases has not been sihaken by any later ruling of the suprême 
court of Pennsylrania. A judgment entered on warrant of attomey 
is as much an act of the court as if it were formally pronounced on 
nil dicit or a cognorit, and until it is reversed or set aside it has ail 
the qualifies and conclusive effect of a judgment on a verdict. Brad- 
dee V. Brownfleld, 4 Watts, 474; Lennig's Appeal, 93 Pa. St. 307. In 
Thompson's Appeal, supra, where a judgment entered on a warrant 
of attomey was collaterally attacked before an auditor by junior 
judgment creditors, Judge Strong, speaking for the suprême court of 
Pennsylvanla, said: 

"When the auditor entered upon the duties of bis appointment, Thompson, 
the appellant, presented a judgment against Kelly, the défendant in the exé- 
cution, for 86,000. It was apparently tbe flrst lien upon the property, which 
had been sold, and the proceeds of sale of which the auditor was directed to 
distribute. Of course, as a judgment it was conclusive upon the auditor. He 
had no right to disregard it, or to allow to any other lien a priority over It. 
Later judgment creditors, however, attempted to show that Kelly had in- 
tended to give a judgment only for $000, and that such sum had been paid. 
If the facts had been so, it would not hâve justified the auditor in treating it 
as anything else than a judgment for $6.000. He was concluded by the rec- 
ord. Dyott's Appeal, 2 Watts & S. 567; Leeds v. Bender, 6 Watts & S. 318; 
Ellmaker v. Insurance Co., Id. 442." 

In the présent case collusion between the bank and the défendants 
in its judgment to defraud the défendants' creditors was not ehown, 
or even alleged. Fraudulent intent is not imputed to any of the 
parties to the bank's judgment. It is, indeed, a most curions fact 
that the plaintiff in each of the two junior judgments hère claiming 
priority over the bank actually joined in executing the note with 
warrant of attorney for the confession of the judgment in favor of 
the bank. This fact precludes the notion of collusion on their part. 
There is a total lack of évidence of the collusion requisite under ail 
the authorities to sustain a collatéral attack upon the bank's judg- 
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ment. It was not even attempted to be shown that at the date the 
ju^gmènt note was giveû tp the bank tàe makers were iusolvent or 
at ail etùbarl-assed. The niaipter's flnding goes to the extent only 
that the bank's judgment "is without considération, except the pre- 
existing debts cf Thomas S. Wright, and that the judgment note or 
bond upon which it is entered is voluntary." But in Thompson's 
Appeal,' supra, want of considération, even when coupled with fraud 
upon the défendant in the confessed judgment, was held to be un- 
availing to junior judgment creditors in a collatéral attack before an 
auditor upon a senior judgment. 

The judgment having been giten to the bank in good faith for the 
pre-existing debts of Thomas S. Wright, I am not able to see that its 
Talidity cduld be successfuUy questioned by thèse junior judgment 
creditors even in a direct proceeding before the proper tribunal. The 
facts E^re thèse: Thomas 'S. Wright died on November 7, 1893, seised, 
inter alla, of the real estate, the proceeda of sale of which the master 
was directed to distribute. At the time of his death Thomas S. 
Wright was indebted to the bank, and his real estate came to his 
widow and children incumbered with the lien of that indebtedness. 
The bank did not bring suit within the statutory period, and the lien 
expired. Subsequently, however, the widow, Nancy Wright, and flve 
of the decedent's children, namely, Harry S., Moses, John A., William 
D., and Bessie Wright, ail sui juris, executed under their hands and 
seals, and delivered to the bank, a noté containing a warrant of at- 
tomey for the confession vof judgment for |8,815, the amount of 
Thomas S. Wright's indebtedness to the bank. This judgment note 
was dated January 21, 1897, and was payable 12 months after date, 
with interest from May 1, 1897, at thé rate of 5 per cent, only, and 
it contained a waiver of exemptions. Judgment upon this note and 
warrant was entered in the state court on January 29, 1897. That 
judgment was the first lien on the real estate, the proceeds of the 
sale of which are hère for distribution. The sale was made under 
a decree of this court disCharging ail liens. The two contesting 
junior judgments were entered in the state court by confession on 
March 28, 1898,— one in favor of Nancy Wright for $1,485, and the 
other in favor of Harry S. Wright for $1,716.91. By subséquent 
amendment the plaintifl in the latter judgment was styled, "Ad- 
ministrator of Thomas S. Wright, Deceased." Now, even aside from 
the fact that the note was under seal, there was, I think, ample con- 
sidération shown to support the bank's judgment. The debt due 
from the estate of Thomas S. Wright to the bank remained in full 
force, notwithstanding the lien therefor on the real estate had ex- 
pired. It was permissible to the widow and heirs of the décèdent 
to waive the statutory limitation and revive the lien. Practically, 
this was done, to the extent of their interests by the widow and the 
children who gave their judgment note to the bank. In taking this 
note the bank gave time, and made concessions as to interest. This 
settlement being perfectly just in îtsélf, and free from taint of bad 
faith, I do not perceive how it could be impeached even by third per- 
sons. Much less is it open to question by parties to the transaction. 
A very slight advantage to one party, or a trifling inconvenience to 
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tàe otlier, is sufficient considération to support a contract. Harlan 
V. Harlan, 20 Pa. St. 303, 307. The résignation of even a mère color- 
able claim, and amicable settlement of tlie dispute, constitute a valid 
considération. Paxson v. Hewson, 8 Wkly. Notes Cas. 197, 198. 
The compromise of an action based upon a manifestly groundless 
claim has been held enough to support a note for the payment of 
money. O'Keson v. Barclay, 2 Pen. & W. 531. There was also a 
sufiicient moral considération to sustain the judgment. The récog- 
nition by the widow and adult heirs that the land which came to 
them from the décèdent continued justly chargeable in their hands 
with his honest debt waa the dictate of good conscience. A debtor 
is not bound to interpose the bar of the statute of limitations in 
favor of creditors. Bergey's Appeal, 60 Pa. St. 408, 417. In Léon- 
ard V. Duffln, 94 Pa. St. 218, it was held that the debt of a married 
woman, which was legally void, and bound her morally only, was a 
sufadent considération to support an obligation under seal by a third 
person to pay it. In Holden v. Banes, 140 Pa. St. 63, 21 Atl. 239, 
the court ruled that the contract of a married woman to pay a debt 
of her husband ont of her separate estate created a moral obliga- 
tion sufflcient to support a bond and mortgage for the same debt ex- 
ecuted by her after his death, and that, in the absence of fraud and 
collusion, other judgment creditors had no standing, on the distribu- 
tion of the proceeds of the sale of the land, to set up the want of 
sufflcient considération for the bond and mortgage so executed. 

The master, it seems to me, was right in refusing to postpone the 
bank's judgment to that of Nancy Wright, but wrong in giving pri- 
ority over the bank to the judgment of Harry S. Wright, adminis- 
trator. The cases upon which the master relied as his justification 
for giving priority to this junior judgment over that of the bank are 
inapplicable hère. The bank was not before the master to enforce 
a note. It claimed under its judgment, which stood upon the record 
of the state court unimpeached and unquestioned, and the lien of 
which had been transferred from the land to the fund by the decree 
of this court. The master was concluded, as we hâve seen, by the 
record. But, even if the question of considération had been open to 
Mm, the évidence was with the bank. 

The master erred, I think, in allowing to Nancy Wright and Bessie 
Wright the exemptions they had respectively waived. In Pennsyl- 
vania it is conclusively settled that the statutory exemption is a Per- 
sonal privilège, and may be waived. Case v. Dunmore, 23 Pa. St. 93 ; 
Bowman v. Smiley, 31 Pa. St. 225. Hère the waiver was in writing 
and under seal, and it had become part of the judgment. Clearly 
it was irrévocable. Id. In the case of Hoffman v. McDermond, 
1 Pittsb. R. 197, cited by the master, the waiver was oral and with- 
out considération. 
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, NHWBURYPORT WATBE 00. T. OITY OF NEWBURYPORT. 
(Circuit Court, D. Massachusetts. August 8, 1900,) 
No. 924;. 

1. CONSTtTHTIONAI, La-W-^BoB PkOCESS OF liAW — PbANCHISB DP CORPORATION 

f^TAKiNo FOB Public Use. 

The taking by a municipal ooi5>!()ratlon, for the use of the munlcipality, 
ot a System ot waterworks belonglng to a private corporation, under an 
act of the législature provldlng Ôiàt the valuatlon to be pald therefor 
ehçuld be the "f air value of sald property for the purposes of Its use by 
the clty," and that "such value shali be estimated without enhaneement on 
account of future eamliig capad^, or good will, or on accountof the fran- 
chise of sald Company," is a taklng TVithout just compensation, and is there- 
fdre In conflict wlth the foutteenth amendment to the constitution of the 
United States, provldlng that no person shall be deprlved of his property 
■wlthoUt due process of law. 
a. Bamb. 

"^here the franchise granted by the législature to a private corporation 
to ereçt waterworks to supply a clty wlth water Is not exclusive, the subsé- 
quent grant to the clty of the rlght to buUd eompeting waterworks does 
not constltute a taklng of the corporatlon's property or franchise, wlthin 
the fourteenth amendment to the constitution of the TJnited States, provld- 
lng that no person shall be deprlyed of hls property without due process 
of law. 
S. Bame. . 

By St. Mass. 1893, c 471, a clty was authorized to buUd Its own water- 
works, notwithstanding the prevlous grant of a franchise to plalntiff, but 
was required to flrst submlt to a. vote of Its people the questions: First, 
whether It should purchase the exjsting works of plalntlfC, if the latter 
deslred to sell; and, second, whethèrJt should malntain Its own water- 
works. The clty havlng voted to supply itself wlth water, but not to pur- 
chase the Works of plalntiff, St. Mais. 1894, c. 474, was passed by the 
législature, obliging the clty to purchase plalntifE's works before pro- 
ceedlng to supply Itself wlth water, if plalntiff wlthin 30 days after 
the passage of the act notifled the mayor of the clty of its désire to sell, 
and provldéd that, If the parties Were unable to agrée upon terms of sale, 
appraisérs should be appolnted, whp should détermine the f air value of the 
property "for the purposes of its fise by the city," and "without enhance- 
ment on account of future earning capacity or good wlU, or on account 
of the franchise of sald company." Melê, that whether the right of the 
City to build eompeting waterworks under the act of 1893 existed or not 
when the act of 1894 was passed, nelther the compétition authorized under 
the act of 1898, nor that threatened under the act of 1894, being illégal, 
the compulslon upon plalntiff to sell Its Works under the act of 1894 with- 
out just compensation, or hâve the value of same destroyed by the eom- 
peting works of the clty, dld not .constltute the sale one under duress, 
whleh waè in effect a taklng of plalntiff's property by the city withoat 
compensation, wlthin the fourteenth amendment to the constitution of the 
United States, provldlng that no person shall be deprlved of hls property 
without due process of law. ' 

Lauriston L. Scaife and Eobert M. Morse, for complainant. 
A. E. Pillsbury and Horace I. Bartlett, for défendant. 

Before COLT, Circuit Judge, and BEOWN, District Judge. 

OOLT, Circuit Judge. Undêr the stipulation of counsel and order 
of court, the single question now presented is whether the plaintiff 
bas been deprived of its property without due process of law, in viola- 
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tion of the fourteenth amendaient to the constitution of the United 
States. AU other questions as to the plaintifE's relief under its bill, 
including the question of valuation of the property alleged to hâve 
been taten, are to await the détermination of the constitutional ques- 
tion. 

The plaintifl, the Newburyport Water Company, was chartered by 
the state of Massachusetts in 1880 to supply the city of Newbury- 
port and its inhabitants with water. St. Mass. 1880, c. 235. The 
Company thereupon constructed a System of waterworks, and proceed- 
ed to supply the city and its inhabitants with water. In 1893 the city 
petitioned the législature for authority to build its own waterworks. 
Notwithstanding the opposition of the company, the législature passed 
the act of June 10, 1893 (St. Masa 1893, c. 471), authorizing the city 
to establish waterworks. After the vote by the city upon the accept- 
ance of the act, the counsel for the city claimed and advised that the 
city had the right to supply itself and its inhabitants with water. 
Thereupon the company applied to the législature to hâve the city re- 
quired to purchase its waterworks before it proceeded to supply itself 
and its inhabitants with water. The application resulted in the pass- 
age of the act of June 14, 1894 (St. Mass. 1894, c. 474). This act pro- 
vided that the city should not proceed to build waterworks under the 
act of 1893 unless it should flrst purchase the company's property, 
which it might do by a majority vote, and that, the city having so 
voted, the company should within 20 days exécute and deliver to the 
city proper deeds conveying its property; that the property conveyed 
should thereupon become the property of the city, and that the city 
should pay to the company the fair value thereof, which, if not agreed 
upon, should be determined by three commissioners appointed by the 
suprême judicial court, who should détermine the fair value of the 
property "for the purposes of its use by said city," and "without en- 
hancement on account of future earning capacity or good will, or on ac- 
count of the franchise of said company." The city voted to purchase, 
and, on January 29, 1895, the company executed and delivered to the 
city a duly-authorized deed of ail its property and franchise rights. 
The city took possession of the property, and bas ever since managed 
and operated it. After the conveyance, commissioners were appoint- 
ed, and on February 3, 1897, they filed in the state court their award. 
Questions of law arising on the award were reserved by a single 
justice for the full court, and on June 14, 1897, that court made an 
order sustaining the action of the commissioners. The commissioners 
estimated the value of the company's property for the purposes of 
its use by the city, and excluded f rom such valuation its future earning 
capacity, good will, and its right to the use of the streets and to coUect 
water rates. 

In order to sustain the contention that the plaintiff has been de- 
prived of its property without due process of law, in violation of the 
fourteenth amendment to the constitution of the United States, it 
is necessary to show, as the plaintiff déclares in its brief : (1) That 
the plaintiif's property was taken for public uses; (2) that the prop- 
erty was taken under color of the authority of a state; (3) that the tai- 
ing was without just compensation. The plaintiff bases the taking of 
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its prqperty up(»i|îie législative threat togutliorize municipal competi- 
tiçtn, whereby î|ï|,«îefi<Jrt®i ftç city becapae vototary only in fonn, 
AvljJle in fact i^ f^ t^nipulabpy. TMp tbreatened compétition, it is 
claimed, forced tlie plaintiffj against its will, to convey its property 
to the city for an insufflcient considération, and made the deed in 
effect a taking of property without just compensation, under color of 
législative authority. The proposition hëre advanced requires a some- 
what extended examination of the actsof 1893 and 1894, and their 
gênerai bearing upon the single issue beifore us. 

At the outset, it may be observed that, if the plaintiff establish a 
taldng of its property under the acts of 1893 and 1894, it is clearly 
right in its contention that such taking was without just compensa- 
tion. The act of 1894 provided that the valuation of the property 
should be "the î,axt value of said property for the purposes of its use 
bj said city," and "such value shall be estimated without enhance- 
meiit on account of future earning capacity or good will, or on account 
of the franchise of said company." Ai. taking under an act providing 
such a method of compensation would be unconstitutional, because 
yithout just compensation. It would be a taking "without due process 
of law," in violation of the fourteenth amendment. Where private 
property is taken for public uses, the législature cannot fis the compen- 
sation, or détermine in what it shall consist, or prescribe the rules and 
principles upon which it shall be computed. Lewis, Em. Dom. § 461. 
When a taking has been otdered, the question of compensation is 
judicial, not législative. The législature caonot extinguish any part 
of.'âueh compensation, o?;in any manner "interfère with the just pow- 
ers and province Qf courts and juries to administer rights and justice." 
It is suflScient oii this point to cite the language of the suprême court 
in two cases. In Monongahela Nav. Oo. v. U. S., 148 U. S. 312, 327, 
13 Sup. et. 626, 37 L. Ed. 468, the court said: 

"By this législation congress seems to hâve assumed the right to détermine 
what shall be the measure of compensation. But this is a Judicial and not a 
législative question. The législature may détermine what private property Is 
needed for public purposes. That is a question of a political and législative 
charaeter. But, when the taiing has been ordered, then the question of com- 
pensation 18 Judicial. It does not rest with the public, taking the property, 
through congress or the législature, Its iPepresentative, to say what compen- 
sation shall be pald, or even what shâll be thé rule of compensation. The 
constitution has declared that Just conjpensation shall be paid, and the ascer- 
talninent of that is a Judicial Inquiry. In Proprletors of Charles Biver Bridge 
V. Proprletors of Warren Bridge, 11 Pet. 420, 571, 9 L. Ed. 773, Mr. Justice 
McLean, in hls opinion, referrlng to à provision for compensation found In 
the charter of the Warren Bridge, uses this language: 'They [the législature] 
provide that the new company shall pay annually to the collège, in behalf of 
the old ope, one hundred pounds. By this provision it appears that the légis- 
lature has undertalîen to do what a Jury bf the country only could constitu- 
tionally do,— assess the amount of compensation to which the complalnants 
are entltled.' See, also, the foUowing authbritles: 00m. v. Pittsburgh & G. 
R. Co„ 58 Pa. St. 26, 50; Pennsylvanla R. Co; v. Baltimore & O. R. Co., 60 
Md. 263; Isom v. Raikoad Co., 36 Miss. 300. In the last of thèse cases, and 
on mge 315, will be found thèse observations of the court: 'The right of the 
législature of the state, by law, to apply the property of the citizen to the 
public use, and then to cdnstitule itself the Juflge in its own case, to déter- 
mine what is the "Just compensation" It ought to pay therefor, or how much 
benefit it has conferred upon the citizen by thus talfing hls property without 
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his consent, or to extingulsh any part of such "compensation" by prospective 
conjectural advantage, or in any manner to interfère wlth the just powers 
and province of courts and juries in administering right and justice, cannot 
for a moment be admitted or tolerated under our constitution. If anything 
can be clear and undeniable, upon principles of natural justice or constitutlonal 
law, it seems that this must be so.' We are not, therefore, concluded by the 
déclaration in the act that the franchise to eollect toUs Is not to be considered 
in estimating the sum to be paid for the property." 

In Reagan v. Trust Co., 154 U. S. 409, 410, 14 Sup. Ct. 1059, 38 
L. Ed. 1027, the court observed: 

"If the State were to seek to acquire the title to thèse roads under Its 
power of eminent domain, is there any doubt that constitutlonal provisions 
would require the payment to the corporation of just compensation; that com- 
pensation being the value of the property as it stood in the markets of the 
worid, and not as prescrlbed by an act of the législature?" 

We hâve to ascertain, then, in order to dispose of tlie question 
before us, whether there was a taking of the plaintiJï's property (the 
term "property" including franchise rights) by or under the acts of 
1893 and 1894. The taking complained of in this case was by right of 
eminent domain and not under the guise of taxation or police régula- 
tion. Eminent domain "embraces ail cases where, by authority of the 
State and for the public good, the property of the individual is taken, 
without his consent, for the purpose of being devoted to eome particu- 
lar use." Lewis, Em. Dom. § 1. Where the state grants a franchise 
to a corporation, and subsequently grants a similar franchise to an- 
other corporation, the question of a taking may be considered from 
three points of view : Where the first grant is not exclusive, the sub- 
séquent grant is not a taking which entitles the owner of the first 
franchise to compensation. Where the flrst grant is exclusive, the 
grant of a rival franchise is a taking, and just compensation must be 
made. Where the first grant is exclusive, the grant of a similar fran- 
chise does not constitute a taking requiring compensation, when the 
state, by its constitution or statute law, bas reserved to itself the 
power to repeal, alter, or amend charters granted by the législature. 
Such réservation becomes a part of the charter of every corporation. 
Shortly stated, the grant by the state of a competing franchise does 
not constitute a taking of a former nonexclusive franchise, while in 
the case of an exclusive franchise it does constitute a taking, in the 
absence of a reserve power in the state. Proprietors of Charles River 
Bridge v. Proprietors of Warren Bridge, 7 Pick. 344, afflrmed in 11 
Pet. 420, 9 L. Ed. 773; Hamilton Gaslight & Coke Co. v. City of 
Hamilton (C. C.) 37 Fed. 832, afflrmed in 146 U. S. 258, 13 Sup. Ct. 90, 
36 L. Ed. 963; Greenwood v. Preight Co., 105 U. S. 13, 26 L. Ed. 961; 
In re Binghampton Bridge, 3 Wall. 51, 18 L. Ed. 137; Tomlinson v. 
Jessup, 15 Wall. 454, 21 L. Ed. 204; Waterworks v. Schottler, 110 
U. S. 347, 4 Sup. Ct. 48, 28 L. Ed. 173; Sioux City St. Ry. Co. v. Sioux 
City, 138 U. S. 98, 11 Sup. Ct. 226, 34 L. Ed. 898; Water Co. v. Clark, 
143 U. S. 1, 12 Sup. Ct. 346, 36 L. Ed. 55; People v. Cook, 148 U. S. 397, 
410, 13 Sup. Ct. 645, 37 L. Ed. 498; New York & N. E. R. Co. v. Town 
of Bristol, 151 U. S. 556, 567, 14 Sup. Ct. 437, 38 L. Ed. 269; City 
of Covington v. Kentucky, 173 U. S. 231, 19 Sup. Ct. 383, 43 L. Ed. 
679; Metropolitan R. Co. v. Highland St. Ry. Co., 118 Mass. 290, 293; 
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Thornton v. Eailway Co., 123 Mass. 32; Proprietors of Piscataqua 
Bridge f.i New Hampshire Bridge, 7 N. H. 35; Boston & L. K Corp. 
*. Salem & L. B. Co., 2 Gray, 1: Power v. Village of Atheûs, 99 N. Y. 
1ÎÔ2,2N.fe609. 

The act of 1893 authorized the city to supply itself and its inhabit- 
ants with water, provided, if the company so desired, the city sàould 
first vote upon ttie- proposition to purchase the company's works. 
The city voted not to purchase, jind did vote to accept the provisions 
of the act. The franchise rights granted to the company by its 
charter were not exclusive. This is not disputed. We hâve then pre- 
sented the question Whether the subséquent grant to the city of the 
right to build competing waterworks constituted a taking of the plain- 
tifî's property or franchise. It is the settled law of this country, 
established by the décisions of the fédéral and state courts, that such 
a grant is not a taking of a former franchise, giving any right to com- 
pensation. "Where the grant is not by its tenns exclusive, the légis- 
lature is not precluded from granting a similar franchise or erecting 
a rival way or structuré, the resuit of which may be to greatly impair 
or even totally destroy the value of the former grant, and such damage 
is not a taking of the former franchise which entitles its owner to 
compensation. This principle was settled in the leading case of 
Proprietors of Charles River Bridge v. Proprietors of Warren Bridge, 
and has been confirmed by numerous décisions." Lewis, Em. Dom. 
§ 136. In the case of Proprietors of Charles Eiver Bridge v. Proprie- 
tors of Warren Bridge, 7 Pick. 344, the suprême court of Massachu- 
setts held that the grant by the législature of a competing franchise 
did not devest vested rights or impair the obligation of a contract. 
On appeal (11 Pet 420, 9 L. Ed. 773), the suprême court of the United 
States placed its décision on the latter ground. This was before the 
passage of the fourteenth amendment, so that the only fédéral consti- 
tutional right involved related to contract. In Hamilton Gaslight & 
Coke Co. V. City of Hamilton (G. G.) 37 Fed. 832, 836, where a munici- 
pality was proceeding to construct competing gas works imder a state 
statute, the point was taken that the statute interfered with vested 
rights, and impaired, if it did not destroy, the property of the company, 
and was in effect an appropriation of private property to public use 
without making compensation, in violation of the fourteenth amend- 
ment to the constitution of the United States. The court decided 
against this contention. In the suprême court, on appeal (146 U. S. 
258, 13 Sup. et. 90, 36 L. Ed. 963), as appears from the statement of 
the case by the court on page 259, 146 U. S., page 90, 13 Sup. Ct., and 
page 965, 36 L. Ed., the plaintifE invoked the protection of the contract 
clause of the constitution, as well as the clause that no state shall dé- 
crive any person of property without due process of law. The court, 
in its opinion, afBrming the judgment below, only discusses the ques- 
tion whether there was any impairment of the obligation of a contract, 
and by implication, at least (for the point was necessarily involved in 
the décision), held that the claim that the plaintiff was deprived of its 
property without due process of law was so untenable as a légal propo- 
sition as not to require discussion. It may be said that, since the 
décision in Proprietors of Charles River Bridge v. Proprietors of 
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Warren Bridge, the suprême court and other courts in this country 
hâve recognized the law as settled that, where the state grants a 
franchise which is not hy express terms made exclusive, the subsé- 
quent grant of a similar and competing franchise impairs no constitu- 
tional right; that it is neither a violation of the obligation of a con- 
tract, nor an impairment of vested rights, nor a taking of property 
v^ithout just compensation. In Bridge Co. v. Smith, 30 N. Y. 44, 61, 
the court observed: 

"Since the case of Proprietors of Charles River Bridge r. Proprietors of 
Warren Bridge, 11 Pet. 420, 9 L. Ed. 773, it has been understood to be the 
law that It is compétent for the législature, after granting a franchise to one 
person or corporation which affects the rights of the public, to grant a similar 
franchise to another person or corporation, the use of which shall impair or 
even destroy the value of the flrst franchise, althoi:eh the right se to do may 
not be reserved in the flrst grant, unless the right so to do is expressly pro- 
hlblted by the flrst grant." 

In Salem & H. Turnpike Co. v. Town of Lyme, 18 Conn. 451, 457, 
the court said: 

"Since the décision of this court in the case of Enfleld ToU-Bridge Co. v. 
Hartford & N. H. R. Oo., 17 Conn. 454, and of the suprême court of the 
United States in the case of Proprietors of Charles River Bridge v. Proprietors 
of Warren Bridge, 11 Pet. 420, 9 L. Ed. 773, and the numerous décisions to the 
same efifeet cited in those cases, we do not thinls it an open question whether a 
new road, canal, or bridge, materially diverting travel or business from an old 
one under a prior charter, is therefore unconstitutional, or to be suppressed." 

In Lafayette Plank-Road Co. v. New Albany & S. E. Co., 13 Ind. 
90, 92, the court declared: 

"The grant of a charter for a road, a bridge, or a ferry does not estop the 
législature from granting a subséquent charter for a road, bridge, or ferry 
which may compete with the former in the transportation of freight and pas- 
sengers between given points; and the simple fact that the two run parallel, 
and mutually diminish the business of each other, is no ground for a claim by 
either for damages.". 

Although the suprême court, in those cases where the exercise of 
this power by or under the state has been disputed, has usually con- 
fined the discussion of the alleged violation of constitutional rights to 
the contract clause, the language of the court in those cases is in- 
structive, and has an important bearing on the spécifie question under 
considération. In Water Co. v. Easton, 121 U. S. 388, 390, 7 Sup. Ct. 
918, 30 L. Ed. 1059, the court said: 

"By constructing waterworks of Its own, the borough will not destroy the 
franchises of the plaintiff company. It may impair their value, and probably 
will do so, but of this the company hâve no légal cause of oomplaint. The 
granting of a new charter to a new corporation may sometimes render value- 
less the franchises of an existing corporation, but, unless the state by contract 
has precluded Itself from such new grant, the incidental injury can constitute 
no obstacle." 

In Stein v. Water-Supply Co., 141 U. S. 67, 81, 11 Sup. Ct. 896, 35 
L. Ed. 628. the court said: 

"Guided by this rule, in respect to which there is no différence of opinion in 
the courts of this country, we are forbidden to hold that a grant under légis- 
lative authorlty of an exclusive privilège, for a term of years, of supplying a 
municipal corporation and its people with water drawn by means of a System 
of waterworks from a particular stream or river, prevents the state from grant- 
ing to other persons the privilège of supplying during the same period the 
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aame corpofft^loE and people w3th water drawn In like manner f rom- a différent 
streain or rlv^^p." 

Ifl Hamiiton GaBligM Co. v. Gity of Hamilton, 146 TJ* S. 258, 13 Sup. 
Ot.; 90, 36 L. Ed, 963, tàe company maintained that its charter was 
exclusive. The city was proceeding to build works of its own, claim- 
ing.statutory authority therefor. As we hâve already Qbserved, the 
compiiny in that case contended that this veas an impairment of îts 
charter, and a taking of its propertiy without due process of law. The 
court observed at page 268, 146 U. S., page 93, 13 Sup. Ct., and page 
968, 30 L. Ed.: 

"It mày te that the érection and maintenance of gas works by the clty 
at the publie expense, and In compétition wlth the plalntlff, wlll ultlmately im- 
pair, lf-h6t dëstroy, the vftlue of the plaintiff's works for the purposes for which 
they were establlshed. Bût such cdiisidèrations cannot contrpl the détermina- 
tion of the légal rlghts of the parties." 

In Pearsall v. Kailroad Co., 161 U. S. 646, 664, 16 Sup. Ct. 709, 40 
L. Ed. 844, the court said: 

"An exclusive rlght to enjoy a certain franchise Is never presumed, and, un- 
less the charter contaln wordS' of exclusion, It is no Impairment of the grant 
to permit aùother to do the sam'e thlhg, although the value of the franchise 
to the flrst grantee may be whoïly destroyed. Thls principle was laid down 
at an early day In the case of Proprletors of Charles River Bridge v. Proprie- 
tors of Warren Bridge, 11 Pet. 420, 9 L. Ed. 773, and has been steadily adhered 
to ever slnce." 

Long Island Water-Supply Co. v. City of Brooklyn, 166 U. S. 686, 
17 Sup. Ct. 718, 41 L. Ed. 1165, was an appeal from the New York 
court of appeals. The court (page 696, 166 U. S., page 722, 17 Sup. 
et, and page 1169, 41 L. Ed.) said: . 

"ïhe court of appeals held that nelther the statute under whlch the com- 
pany wasorgahlzed, nor the contract, nor the act of annexatlon, gave to the 
company rlghts exclusive and beyond the reaeh of législative action. Thèse 
conclusions of the court of appeals are vigorously challenged In the argument, 
but we are of opinion that they are correct. The statute' slmply provlded for 
the organlzatioh of water companles. ïhe contract In terms contained no 
words of exclusion. It gave to the company the privilège of laying Its mains 
In the streets qf fhe town, and contained a covenant on the part of the town 
to pay certain hj^drant rentals. But grants from the public are strlctly con- 
strued in favor of the public, and grants of a privilège are not ordinarily to bo 
taken as grantàof an exclusive privilège." 

As the franchise graûtèd to the plaintiff by its charter was not 
exclusive, the subséquent grant by'the act of 1893, giving the city 
authority to ednstruct independent and competing waterworks, was 
not a violation of the plaintiff's charter or of any constitutional 
right. 

In establishing the power of the législature to grant a competing 
franchise, the conflict bas been between the rightful claims of the 
public and the protection secured to private property by constitu- 
tional provisions. Before the case of Proprietors of Charles Eiver 
Bridge v. Proprietors of Warren Bridge (1837), many eminent judges 
and lawyers were of the opinion that such législation impaired vest- 
ed rights of property, and violated the contract between the state 
and the corporation secured by charter. In that case, however, it 
was successfully urged, though the court were divided in opinion, 
that the grant by the sovereign authority of a franchise to build a 
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bridge over a public waterway and to collect tolls did not prohibit 
the grant of another franchise to construct a bridge over the same 
waterway, wbich was free to the public, though the effect was to im- 
pair or even destroy the value of the first grant. Whatever doubt may 
hâve formerly existed as to this power of the législature, and how- 
ever cogent and just the argument may be against its exercise in a 
particular case, the right of the législature to exercise it in any case 
cannot now be questioned; and when a franchise is now obtained 
for the purpose of establishing waterworks, or to promote like enter- 
prises in which the public are interested and capital is invested, it 
should not be upon the assumption or belief that the town or city 
will refrain from compétition and the législature will refuse to au- 
thorize it. On the contrary, this législative power having been up- 
held and enforced for so many years, it may well be presumed that, 
when a franchise is obtained which is not exclusive, it is taken with 
the knowledge and risk that the législature is not precluded from 
granting at any moment a similar and competing franchise. 

Before examining the act of 1894, it may be well to call atten- 
tion to some preliminary considérations. The plaintiiï contends 
that the taking in this case was wholly under the act of 1894, and 
that the act of 1893 never took effect, because the "vote to pur- 
chase" the company's works, under section 12 of the act, was a 
condition précèdent to the city's right to vote to supply itself and 
its inhabitants with water, under section 13; and, the city having 
voted not to purchase, the act failed, and consequently the subsé- 
quent vote by the city to accQpt the provisions of the act was nuga- 
tory. This construction seems contrary to the intent and purpose 
of the act. The natural and reasonable construction of sections 12 
and 13, looking at the whole act, is that the city should flrst décide 
whether it would purchase the plaintifE's works, before determining 
whether it would build works of its own. For the purpose of our 
présent inquiry, however, it is unnecessary to pass upon this ques- 
tion. If the act of 1893 were in force, as contended by the de- 
fendant, there was, as we hâve seen, no taking of the plaintiff's 
property under it. If it were not in force, there surely was no such 
taking. But, whether legally in force or not, it clearly appears that 
it was the fear or belief of the company, the city, and the législa- 
ture that the act of 1893 was operative, which led to the passage of 
the act of 1894. After the vote by the city accepting the act of 
1893, the company petitioned the législature that the city should 
buy its property and franchise before proceeding to build water- 
works under the act. Accompanying this pétition was a proposed 
bill which provided that the city should, "before proceeding to sup- 
ply itself and its inhabitants with water under the authority of 
chapter four hundred and seventy-one of the Acts of the Year One 
Thousand Eight Hundred and Ninety-Three, purchase from the New- 
buryport Water Company the franchise, corporate property, and ail 
the rights and privilèges of said Newburyport Water Company." 
It further provided that the compensation to be paid by the city 
should be determined by three commissioners appointed by the su- 
prême judicial court. Thereupon the législature passed the act of 
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1894, oblîgîng the City to purchase the plaihtiff's worts before pro- 
ceedkig 4o sapply itself and its inhabitants with water ubder the 
act'ot 1898, and at the same tiiûfi ûxing the measute of compensa- 
tion td be paid by the city. Section 1 déclares: 

"tf, WltBln thlrty days after the passage of tWs act, the Newburyport Water 
Company shall notify the mayor of the clty of Newburyport In writlng that 
It désires to sell to sald clty, ail the;r§ghts, privilèges, easements, lands, waters, 
water rig^its, dams, réservoirs, pipes, englues, boilers, machlnery, flxtures, 
hydrants, tools and ail appairàtus and appllances owned by said company and 
used in supblTlng sald city and the iftcàbJtants tbereof with water, said city 
shall not prôeeed to supply watei: to Itseïf or its inhabitants, under the author- 
Ity of chapter four hundred and seventy-one of the Acts of the Year Eighteea 
Hundred and Ninety-Three, unless It shall hâve flrst purehased of said company 
the prflperty aforesaid; and sald company is authoriZed to make sale of said 
property to sald city, and sald elty, Iff âuthorlzed to purchase the same." 

The act then provides that, whenever the city shall vote to pur- 
chase said property, "notice of the désire of said company to sell 
the same having been given as hereinbefore provided," the com- 
pany shall within twenty days convey by deed its property to the 
city, and the city shall pay "the f air value thereof to be ascertained 
as hereinafter provided." If the parties are unable to agrée upon 
the value of the property, commissioners are to bé appointed, "who 
shall détermine the fair value of said property for the purposes of 
its use by said city, and whose award, when accepted by the court, 
shall be final. Such value shall be estimated without enhancement 
on account pf future earning capacity or good wiil, or on aceount 
of the franchise of said company." Section 4 of the act déclares*: 

"In case said city shall, in violation of section one of this act, proceed to 
supply itself or its inhabitants with water before making the purchase afore- 
said, the s^preme judiclal court shall, upon pétition of sald company, hâve 
Jnrisdiction in equity to enjoin said city from so doing until It shall hâve made 
such purchase." , I 

Before the considération of what the plaintiff daims was the légal 
efiEect of this act, let us refer for a moment to its manifest purpose. 
Eecognizing the act of 1893 as in force, it simply prohibits the city 
from exercising the right to build waterworks lindér that act if the 
plaintiff desires to sell its works to the city upon the tenns pro- 
vided. There is certainly nothing on the face of the act which au- 
thorizes the taking of t^e plaintiff's property without its consent. 
It does not in terms compel the company to sell its property to the 
city. On the contrary, it expresaly déclares that the company may 
do so if it "désires." If the act provide for a voluntary conveyance, 
the insuflQciency of the considération préscribed bas no bearing on 
the issue before us. The question of compensation becomes mate- 
rial only in the event that the sale under the act was made without 
the plaintiff's Consent. If this does not appear, there is no viola- 
tion of the constitutional right now invoked, whatever other relief 
the plaintiff may be entitled to. The great injury which at this 
time threatened the company'S property was municipal compétition 
under the act of 1893, and the act of 1894 was passed as a protec- 
tion against such impending disaster. The législature might hâve 
provided in that act, and thete is much force in the contention that 
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in justice and equity it ought to hâve provided, that the plaintilï 
should receive full compensation for its property purchased by the 
city, but the failure of the législature to make such provision can- 
not change the nature and scope of a statute which authorized a 
voluntary sale into a statute which authorized the taking of the 
plaintiff's property without its consent by right of eminent domain. 
We vcill now consider more directly and specifically the gênerai 
argument advanced by the plaintiff to establish a taking of its prop- 
erty without just compensation. This argument may be summar- 
ized as foUows: The act of 1893 never took eflfect, and was void, 
except so far as it was re-enacted in the act of 1894. The act of 
1894 was in effect a threat by the state that it would authorlze the 
city to build competing waterworks, and so ruin the company, un- 
less it consented to convey its property to the city without just com- 
pensation; that in conséquence of such threat the company con- 
veyed its property to the city; that by reason of such threat the 
deed of conveyance, though voluntary in form, was in fact compul- 
sory; that such compulsion constituted duress, and made the con- 
veyance a taking; that such taking was plainly without just com- 
pensation, by the terms of the act. Stated in another form, the 
proposition is that a threatened lawful grant by the state to B. of 
a franchise similar to one already granted to A. is an exercise of 
unlawful compulsion on the part of the sovereign authority, and 
that a voluntary conveyance of property under a statute containing 
such a threat, and not providing for full compensation, is voluntary 
only in form, while in fact it is made under duress; that conse- 
quently such a statute in effect authorized a taking of property with- 
out just compensation, in violation of a constitutional right. The 
plaintijï's contention is founded upon the hypothesis that the right 
of the city to build competing waterworks under the act of 1893 
did not exist when the act of 1894 was passed. If, however, the 
act of 1893 was in force at that time, as we are inclined to hold, 
then the state threatened nothing by the act of 1894, because it had 
already authorized municipal compétition. In that case we are con- 
fronted with this question: Whether, the city having the right to 
compote, it was lawful for the législature to pass the act of 1894 
forbidding the city so to do, providing the company chose to sell on 
terms which did not award full compensation for its property. But 
it can hardly be seriously urged that when the company was met by 
légal compétition, which meant ruin, it was unlawful for the légis- 
lature to pass an act which at least made the situation less dis- 
astrous, and providing at the same time that the company need not 
avail itself of the act unless it saw lit. Nor is the situation any 
différent in principle if we assume that the act of 1893 was void, 
and that we hâve only to consider the act of 1894. The only dif- 
férence is that in one case the législature had authorized légal com- 
pétition, and in the other, as it is claimed, it threatened to authorize 
légal compétition. But, if compétition be lawful, threatened com- 
pétition is lawful. And, if it were lawful for the state to authorize 
municipal compétition, it was not unlawful for it to threaten to 
authorize municipal compétition. But it is urged (and this is the 
103 F.— 38 



594 103 FEDERAL REPORTER. 

crucial point intheplaintiffs argument) ithat tljethreat-of compé- 
tition produced epmpulsioûwhicli amaanted to duress,;and conse- 
quently made thesale by tiie company to the city not a.ivoluntary, 
but a compulsory, act, andi being compulsory, ita effect was a taking 
of the plaintifE's propeirty without just compensation. The plain- 
tif 's -whole position Linges on the question of compulsion. In ap- 
proaching this question itmay be observed tbat tbere was a greater 
degree of compulsion où tlie part of thé.state if we assume: the act 
of 1893 was ôperative thap if we assume it was void. In the former 
case municipal compétition had actnally been authorized, while in 
the iatter case it was only threatened. But what was the compul- 
sion in this case? It was the compulsion arising from the fear of 
compétition produced by what is termed the threat of the state to 
authorize municipal compétition. If a person apprehensive of com- 
pétition sçlls his property for less than its f air value,; it cannot be 
said that in law the sale was voluntary in form only, and in fact 
compiadsory. In a certain:' sensé, such a sale is compulsory. It is, 
howeTel", a kind of compulsion which will always exist so long as 
compétition exists. But this is not the kind of compulsion that 
amounts in làw to duresg, because it laCks the essential ingrédient 
of dtjress, namely, illegality. It is unlawful compulsion which con- 
stitutes duress. :"Duress exists," says Judge Cooley, *'when one, by 
the uniawftil act of another, is induced to make a contract or per- 
form some act under cireumstances which deprive him of the ex- 
ercise of freie will." Haekley v. Headley, 45 Mich. 569, 574, 8 N. 
W. 511.; Duress by the government or its ofScers, in this class of 
casesî is deflned by the suprême court as "moral duress not justifled 
by law." Maxwell v. Griswold, 10 How. 242, 256, 13 L. Ed. 405. 
It mustibethe pressure arising from unlawful acts or demands on 
the part of the government or its offlceria to produée that constraiat 
of will or action, or state of necessity or compulsion, which render 
acts voluntary in form in voluntary and void. In this class of cases 
the test is; was the cause of thé compulsion lawful or unlawful? 
If the compulsion be founded on lawful compétition, or the threat 
of lawful compétition, there is no élément ofj illegality about it. 
Such compulsion is justifled by law. The whole question of com- 
pulsiton or duress in this case turns upon whetheç municipal com- 
pétition, actual or threatened,: under the authority of the state, was 
justifled by law. If it were, as we hâve shown, then the deed to the 
city was not given nnder unlawful compulsion or duress, but was 
voluntary in fact and in law. On the Other handj it may be said 
that,; if it had been unlawful for the state to authorize municipal 
compétition* then the threat so to do might hâve been held to hâve 
amounted to duress not jttstifled by law, and consequently the deed 
of the plaintiffs property to hâve been in effect a taking without 
just compensation undér the authority of the state. In the suprême 
court cases relied on by the plaintiff, it will be found that the com- 
pulsion or duress was based upon an illégal act or exaction, or 
threatened illégal act or exaction, by the government or its officers. 
TJ. Sï V. Tingey, 5 Pet. 115, 129, 8 L. Ed. 71, was a suit brought by 
the government upon a bond, variant from that prescribed by law, 
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demanded of a public ofBcer upon the péril of losing his office. Mr. 
Justice Story, delivering the opinion of the court, said: 

"The substance of thls plea Is that the bond, wlth the above condition, 
variant from that preserlbed by law, was, nnder color of office, extorted from 
Deblois and his sureties, eontrary to the statute, by the then secretary of the 
navy, as the condition of his remaining in the office of purser and receivlng 
its émoluments. There is no prêteuse, then, to say that it was a bond volun- 
tarily given, or that, though différent from the form prescribed by the statute, 
it was received and executed without objection. It was demanded of the party 
npon the péril of losing his office. It was extorted under color of office, against 
the réquisitions of the statute. It was plainly, then, an illégal bond; for no 
offieer of the government has a right, by color of his office, to require from any 
subordinate offlcer, as a condition of holding office, that he should exécute a 
bond wlth a condition différent from that prescribed by law. ïhat would be, 
not to exécute, but to supersede, the réquisitions of law. It would be very 
différent where such a bond was, by mistake or otlierwise, voluntarily substi- 
tuted by the parties for the statute bond, without any coercion or extortion by 
color of office." 

Maxwell v. Griswold, 10 How. 242, 13 L. Ed. 405, was a case 
where an appraisement of imported goods was erroneously made as 
to the point of time of the valuation, and the importer paid the con- 
séquent excess of duties. The government conténded that this was 
voluntary. The court (page 25C, 10 How., and page 411, 13 L. Ed.) 
said: 

"But this addition and conséquent payment of the higher duties were so far 
from voluntary in him that he accompanied them with remonstrances against 
being thus coerced to do the act in order to escape a greater evil, and accom- 
panied the payment with a protest against the legality of the course pursued 
towards him. Now, it can hardly be meant, in this class of cases, that, to 
make a payment involuntary, it should be by actual violence or any physical 
duress. It suffices if the payment is caused on the one part by an illégal de- 
mand. and made on the other part reluetantly and in conséquence of that ille- 
gality, and without being able to regain possession of his property except by 
submitting to the payment. Ail those requisites existed hère. We hâve al- 
ready decided that the demand for such an increased appraisal was illégal. The 
appraisal itself, as made, was illégal. The raisiug of the invoice was thus 
caused by thèse illegalities in order to escape a greater burden in the penalty. 
The payment of the increased duties thus caused was wrongfully Imposed on 
the importer, and was submitted to merely as a choice of evils. He was un- 
willing to pay either the excess of duties or the penalty, and must be eonsid- 
ered, therefore, as forced into one or the other by the collecter, colore offlcii, 
through the Invalid and illégal course pursued in having the appraisal made of 
the value at the wrong period, however well meant may hâve been the views 
cf the collecter. The money was thus obtained by a moral duress, net justi- 
fied by law, and which was not submitted to by the importer, except to regain 
possession of his property withheld from him on grounds manifestly wrong." 

In Swift Co. V. U. S., 111 U. S. 22, 28, 4 Sup. Ct. 247, 28 L. Ed. 
343, the plaintiffs, who were manufacturers of matches, and fur- 
nished their own dies for the stamps used by them, and were there- 
by entitled to a commission of 10 per cent, in money on the price of 
the stamps, accepted for a long i>eriod their commissions in stamps 
because the treasury department would pay in no other manner. 
The court held that the appréhension of being stopped in their busi- 
ness by this illégal exaction was a sufflcient moral duress to make 
their payments involuntary. Mr. Justice Matthews, delivering the 
opinion of the court, said: 
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"The question Is whether the receipts.agreements, accounts, and settlementa 
made In pursuanee of that demand and necessity were Toluntary In such sensé 
as to predude the appellant from subsequently Inslsting on its statutory right. 
We cannot hesitate to answer that question In the négative. The parties were 
not on equal terms. The appellant had no choice. The only alternative was to 
submit to an illégal exaction or discontinue its business. It was in the power 
of the offlcers of the law, and could only do as they required. Money paid or 
other value parted wlth under sueh pressure has never been regarded as à 
voluntary act, wlthin the meaning of the mazim, 'Volentl non fit injuria.' " 

In support of the position taken, the court (page 29, 111 U. S., 
page 247, 4 Sup. Ct, and page 343, 28 L. Ed.) referred to numerous 
cases: 

"In Close V. Phlpps, 7 Man. & G. 586, whlch was a case of money paid In 
excess of what was due In order to prevent a threatened sale of mortgaged 
property, Tlndal, C. J., said: 'The Interest of the plaintlff to prevent the 
sale by SUbmltting to the demand was se great that It may well be said the 
payment was made under what the law calls a species of duress.' And In 
Parker v. Eailway Co., 7 Man. & G. 253, the wholesome principle was rec- 
ognized that payments made to a common carrier to induce It to do what 
by law, without them, It was bound to do, were not voluntary, and might 
be reeovered back. Illégal Interest paid as a condition to redeem a pawn was 
held in Astley v. Reynolds, 2 Strange, 915, to be a payment by compulsion. 
Thls case was foUowed, after a satisfactory revlew of the authorities, in Tutt 
V. Ide, 3 Blatchf. 249, Fed. Cas. No. 14,275b; and In Ogden v. Maxwell, 3 
Blatchf. 319, Ped. Cas. No. 10,458, It was held that Illégal fées exaeted by a 
coUeetor, though sanetloned by a long-continued usage and practiee in the 
office, under a mistaken construction of the statute, even when paid without 
protest, might be reeovered back, on the ground that the payment was compul- 
8ory and not voluntary." 

The court then cites Maxwell v. Griswold, 10 How. 242, 13 L. 
Ed. 405, and other cases. 

In Eobertson v. Frank Bros. Co., 132 U. S. 17, 10 Sup. Ct. 5, 
33 L. Ed. 236, a customs officiai proceeded in bis appraisement upon 
a wrong principle, contrary to law; and it was held that the com- 
pulsory insertion, under threat of an onerous penalty, by the im- 
porter, of such additional chargea upon the entry and invoice, which 
necessity involved the payment of increased duties, makes the pay- 
ment of those duties involuntary. In delivering the opinion of the 
court, Mr. Justice Bradley (page 24, 132 U. S., page 7, 6 Sup. Ct., 
and page 239, 33 L. Ed.) said: 

"In our judgment, the payment of money to an officiai, as in the présent case, 
to avoid an onerous penalty, though the Imposition of that penalty might hâve 
been iUegal, was sufflclent to make the payment an Involuntary one. It is 
true that the thlng done under compulsion in thls case was the insertion of the 
additional charges upon the entries and luvolces, but that necessarily Involved 
the payment of the Increased duties caused thereby, and In effect amounts to 
the same thlng as an Involuntary payment." 

Mr. Justice Bradley in that opinion refers to the language of the 
décisions in Maxwell v. Griswold and Swift Co. v. U. S., which we 
baye cited, and in speaking of the former case be déclares that "the 
ultimate fact was the moral duress not justifled by law." 

In the above cases, which are cited by the plaintlff, it is seen 
that it is the élément of illegality which lies at the foundation of 
this species of duress. In those cases the moral duress was caused 
by the illégal acts or demands of the government or its offlcers. In 
the case at bar there was no moral duress not justified by law, be- 
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cause it was lawful for the state to authorize, or threaten to au- 
thorize, municipal compétition. Tliere would hâve been a close 
analogy between those cases and the présent if tbe plaintiff had 
possessed an exclusive franchise, and the législature had, contrary 
to law, authorized, or threatened to authorize, municipal compéti- 
tion. In that event it might hâve been claimed that the company 
was compelled to convey its property to the city under an unlawful 
exercise of législative power, and therefore under moral duress not 
justified by law. 

The plaintiff aiguës that the measure of compensation provided 
by the act of 1894 was not justified by law, and that consequently 
the principle recognized in the above cases is applicable to the prés- 
ent case. But this is an attempt to connect things that are entirely 
distinct. The compensation to be paid for the plaintifif's property 
bas nothing to do with the subject of duress. It was not the want 
of just compensation, but the threat of municipal compétition, which 
was the cause of the alleged duress. To connect the alleged duress 
with the lack of compensation involves the proposition that the 
compulsion which forced the plaintiff to deed its property to the 
city was owing to the unlawful compensation provided by the act of 
1894, and not to the threatened compétition by the city. The want 
of just compensation has no bearing on the question before us, un- 
less the plaintiff flrst establishes a duress not justified by law. 
And this brîhgs us to the décisive point on the issue under consid- 
ération, and the conclusion we hâve reached. We hold, for the rea- 
sons already given, that the grant of a competing franchise to the 
city in this case was a lawful exercise of législative power, and that 
the threatened grant of such a franchise under the act of 1894 (ad- 
mitting this to be the effect of the act) was a lawful exercise of 
législative power, and that, being lawful, it could not in either case 
hâve the légal effect of making a voluntary conveyance of the plain- . 
tiff's property compulsory and void, and that consequently the plain- 
tiff has failed to establish a taking of its property without just com- 
pensation under the authority of the state. Upon the single ques- 
tion submitted for our détermination, and without passing on any 
other question conceming the plaintiff's relief under the bill, we are 
of opinion, after careful considération, that the plaintiff has not 
been deprived of its property without due process of law, in viola- 
tion of the fourteenth amendment to the constitution of the United 
States, and a decree may be drawn accordingly. 



BIGBT V. UNITED STATES. 

(Circuit Court, B. D, New York. August 9, 1900.) 

United States— Liabilitt fob Torts — Négligence in Opekating Elbvator 
— Personal In jury 

While the license extended by the United States to the public to use its 
passenger elevator In a post-office building imposes upon the government 
the duty to use ordinary eare to see that the facilities offered to its 
licensees are in a condition of reasonable safety, no implied contract arises 
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from such relation to carry the papsenger to hls destination, which will 
entltle one who Is Injured through the incompétence of a person In charge 
df the elevator to maintaln an action agalnst the United States for dam- 
ages, under Aet March 3, 1887 (24 &tat. 505), permitting a recovery against 
tlae United States tor claims founded upon any contract, express or im- 
plied, wità the government of the United States, or for damages, in cases 
not sonnding in tort. 

Roger Foster, for plaintiff. 
George H. Pettit, U. S. Atty. 

THOMAS, District Judge. The démarrer is to a pétition stating in 
effect that the petitioner, wliile on his way to the marshal's olHce 
in the post-oflce building in the city of Brooklyn, was injured by the 
incompétence of a person in charge of an elevator in said building, 
operated by the United States, which was a breach of an implied 
contract whereby the United States agreed to carry the petitioner 
safely. The cause of action existe, if at ail, under that part of the 
Tucker act, of Mardi 3, 1887 (24 Stat 505), which permits recovery 
against the United States for claims founded "upon any contract, ex- 
pressed or implied, with the government of the United States, or for 
damages, liquidated or unliquidated, in oases not sounding in tort, 
in respect of which claims the party would be entitled to redress 
against the United States either in a court of law, equity, or admi- 
ralty, if the United States were suàble." The elevator is the usual 
passenger elevator employed in buildings of the United âtates, and is 
devoted solely to the purposes of the government. The United States 
was not a common carrier in the opération of such elevator, for "no 
one can be considered as a common carrier unless he has in some 
way held himself out to the public as a carrier in such manner as 
to render him liable to an action if he should refuse to carry for any 
one who wished to employ him." Allen v. Sackrider, 37 N. Y. 341, 
.342. Neither did the United States expressly stipulate with the 
petitioner for his carriage, nor did the law imply such undertaking. 
The law does not imply a contract to carry even in the case of com- 
mon carriers. It often happens that a common carrier of goods does 
make a contract for their transportation. Under existing modes of 
business such contracts are usually made by such carriers, and perhaps 
less frequently by common carriers of passengera If an expressed 
contract to carry exists, the déclaration may be upon the contract, al- 
though the offended person may déclare upon tie duty imposed by 
law. But when there is a mère refusai to carry, or in jury or delay, 
the déclaration should be upon the duty implied by law, and not upon 
the contract, unless there be some negotiation between the parties 
tantamount to an agreement; in other words, a contract to carry is 
not implied. If it exists, it is because it has been expressed; for, 
where the law imposes the duty to carry, it would be idle to imply 
a contract tO carry. When the law commands something to be done, 
it need and does not resort to the fiction that the party commanded 
impliediy contracted to do the act. Hence there is no implied con- 
tract for thé reasons stated, even if the United States be regarded 
as a common carrier. But the true relation of the i)arties in fact 
and légal theory is this: For the purpose of transacting business 
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with its ofQcials, the United States extended to the petitioner a 
license to enter its building, and to use in connection therewith the 
facilities for passing from ïoor to floor. This permission imposed a 
duty upon the gOTernment The duty respecting its elevator was 
similar to that relating to the safety of the floors, stairs, or any 
other part of ita building. The duty was the same as that imposed 
upon the owner of any building having a public relation. The duty 
grew out of a permission to enter and to use the building for the 
purpose for which it was intended. This permission imposed upon 
the United States the duty to use ordinary care that the facilities 
offered to its licensees should be in a state of reasonable safety, and 
a breach of such duty would constitute culpable négligence. Hence 
the déclaration in the présent case must be in tort, which brings the 
case within the exception stated in the Tucker act. The leamed 
counsel for the petitioner urges that a license to enter private prem- 
ises is a contract, expressed or implied, accordingly as the license is 
expressed or implied. In the présent case the license to enter and 
use the elevator is implied; hence it would be assert ed that there 
was an implied contract to enter. Hère, again, the suggestion is 
to imply a contract for the purpose of raising a duty, when the law 
already imposes the duty without implication of a contractual re- 
lation. Moreover, the courts and systematic writers hâve not classed 
with contracts a mère permission to do or forbear the doing of an. 
act, but hâve rather regarded such license as authority to do some- 
thing that otherwise would be unlawfully done. Hence it cannot 
be inferred that congress, by use of the term "implied contract," 
intended to include mère breaches of duty productive of injury to 
the licensee upon property of the government. The authorities col- 
lected by the several counsel are interesting and instructive, as is the 
discussion of the case in the briefs presented. From thèse and other 
sources are gathered essential and simple principles which govern 
the présent issue, and require that the demurrer should be sustained, 
with costs. 



FIDELITY & DEPOSIT CO. OF MAEYLAND v. COUHTNEY. 

(Circuit Court of Appeals, Sixth Circuit July 13, 1900.) 

No. 751. 

1. Indemnitt— DiscHAKGB OF Gcarantob—Depault— Knowledob of Assured 
—Notice. 

In an action upon a bond of indemnity to a bank, against loss by fraudu- 
lent acts of its président, and which provided that the employer should 
immediately glve notice, in writing, of the discovery of any default or 
loss thereunder, It appeared that ehecks drawn by the président were, at 
hls request, carrled by the cashler as cash Items for a considérable 
length of tlme; that other ehecks were, by the direction of the président, 
chargea to the accounts of other parties than those drawlng them; that 
the money so obtalned was used by the président In buying up members 
of the City couneil to advance his interests; and that the cashler was re- 
quired one evenlng to remain after banking hours to pay out money to 
certain parties upon a note; but that none of thèse facts were known 
to the board of directors, except that of the payment of money after 
banking hours, which was duly esplained by the président, who gave as- 
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8iB|'ance8 that the note was regiiMy dlftcqijntea, and was ail,, rjgM, and 
ûo notice was glven to the defendtmt. Uéld, that défendant had no rea- 
soii to complain of an listructfôn that, If the bank knew of the fratldu- 
lent purposes for whlch the chèeks In question were used, it could not 
recoTer; but that a mère overdraCt, without any fraudulent latent, would 
not be an act whleh would affect the bank's right of recovery upon the 
bç^ii.' ■ , , • 

a. SAMte.', :• 

Knowledge by the àashler and a dlrector that the presldent's account 
was frequently overdrat^n, that hls checka were carrled as cash items, and 
that money was paid to parties after banklhg hours, dld not amount to a 
default under the bond, unless acqulred by such offlcers in the course of 
the business of the bank. 
& Saue. ' . 

After a receiver for the bank had been appointed on January 22d, and 
governiient . experts and a national bank examiner comménced an ex- 
amination of the bank'a {ifCalrs, the flefaleations of the président began to 
be apparent some tlme between the 2d and 9th of February, and 27 
days after hls appointmént the fècelTer gaye wrltten notice thereof to 
défendant, and that Indemnity woûld be required. Jield, that the notice 
was not 80 late as to require the court to take from the jury the question 
of its su^cieney, and that the Juj^ Were properly Instructed that the 
requirement ot the bond that notice should be given "immediately" of 
the dlseoTéry of any default meant thât the same should be given "as 
soon aa réàsonably practicable and wlth promptness," and that. If the 
receiver gave the requlted notice Wlthin a reasonable time after the dis- 
coveryof the default, It was sufiaclent. 
4, Samb— Notice of Default. 

A notice referring to the certlflcate Issued by défendant guarantying the 
fideli'ty bf the président of the bank, and to Its bond by nUmber, and In- 
forming défendant that the président had been found in default to the 
bank, and that indemnity to plalntlff as receiver of the! bank would be 
required; iwaa Buffleient in form to meet the requirements of the bond that 
upon discovery of any default the bank should give notice to défendant in 
writing. , 

0. Same— PsooF of Claim. 

Fùll particolàrs of the bank's daim nnder the bond not being fully 
developedi for six months after the appolntment of the receiver, during 
whlch tlnjp the examlnation of the bank's affaira was being made, the 
flllng of a eïaim under the bond at the end of that tlme was a sufficient 
compllance wlth the requirement of the bank that any claim' thereunder 
should be flled "as soon as practicable" after notice of default. 
8. Same — Evidence — Lettes of Cashihk not Admissible aqaikst Bank. 

A letter wrltten by the cashler of the baiik, without thé àuthority of 
the board of directors, upon the renewal pf the presldent's bojid, certify- 
Ing that ail moneys handléd by the président had been accountéd for, that 
he had performed hls duties in a satisfactory manner, and that no reason 
was known why defendant's guaranty bond should not be continued, was 
Inadmissible in évidence on behalf of défendant, because not binding 
upon the bank. 

In Error to the Circuit Court of the United States for the District of 
Eentucliy. 

This action was brought by the receiver of the German National Bank 
agftlnst the Kdelity ,& Deposlt Company of Maryland to tecover upon a bond 
given to indemnity the bankagainst loss by fraudulent acts of J. M. Mc- 
Knight as président thereof. It appears in the record that on June 1, 1894, 
McKnight was elected vice président, and executed his bond for one year. 
TJpon June 1, 1895, he was elected président, and the bond was renewed 
by hlm as président, and was agaln renewed for the further period of one 
year. The pétition sets np varlous defaults, aggregatlng $18,742.74, and prays 
judgment for the penalty of the bond In the Bum of $10,000. The bond con- 
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tained, among others, the following provisions: "Whereas, the employé haa 
been appolnted in the service of the employer, and has been assigned to the 
oflBce or position of • * * by the employer, and application has been made 
to the Fidelity and Deposit Company of Maryland for this bond; and vehereas, 
the sald employer has delivered to the company a certain statement, and It 
being agreed and understood that such statement constitutes an essential part 
of the contract hereinafter expressed: Now, therefore. In considération of the 

payment of the sum of dollars, lawful money of the United States of 

America, to the company as a premium for the term commencing at the date 

hereof and ending on the day of , eighteen hundred and ninety 

, at 12 o'cloclc noon, the company does hereby agrée that it will, within 

three months after receipt of proof satisfactory to Its dlrectors, and subject 
to the conditions hereinafter expressed, reimburse the employer to an amount 
not in excess of the penalty of this bond, for such pecuniary loss as the em- 
ployer shall hâve sustained by any fraudulent act or acts committed by the 
employé during the continnance of this bond in the performance of the duties 
of his sald office or position, or of such other position as he may be subse- 
quently appointed to or called to fill by the employer In said service, of money, 
securities, or other personal property belonglng to the employer, or for which 
the employer Is responsdble. This bond may be continued from year to year, 
at the option of the employer, at the same or an agreed premium rate, so 
long as the company shall consent to recelve the same, in which case the 
company shall remain liable for any dishonest act of the employé occurring 
between the original date of this bond and the time to whicli it shall hâve 
been continued. This bond is issued and continued upon and subject to the 
following conditions and provisions: * * * That the employer shall im- 
mèdiately give the company notice, in wrlting, of the dlscovery of any default 
or loss hereunder, and shall file with the company his or their claims here- 
under, wlth fuU particulars thereof, as soon as practicable thereafter; and 
no claim which shall not be so flled by the employer with the company within 
six months after the expiration or cancellation of this bond, or within six 
months after the employé shall hâve ceased to be in the employer's service, 
shall be payable hereunder. * • * That, upon notification to the company 
of any loss hereunder, the company's llability shall thereupon terminate as 
regards any subséquent act of the employé. That the employer shall observe, 
or cause to be observed, due and customary supervision over the employé for 
the prévention of default; and, if the employer shall at any time during the 
currency of this bond condone any act or default on the part of the employé 
which would give the employer the right to claim hereunder, and shall con- 
tinue the employé In its service, without written notification to the com- 
pany, the company shall not be responsible hereunder for any default of the 
employé which may oecur subséquent to such act or default so condoned. 
• * * That there shall be a complète Inspection of the accounts and boolia 
of the employé on behalf of the employer at least once in every twelve months 
from the date of this bond, such inspection to include examination of ail cash 
and securities of which the employé shall hâve custody or charge. That the 
employé has not, within the knowledge of the employer, been at any time in 
arrears or default either in this or other employment. That the employer 
shall at once notify the company on becoming aware of the employé being 
engaged in spéculation or gambling, or indulging in any disreputable or un- 
lawful habits or pursuits. • * * That the company may, upon giving one 
month's notice, in writing, to the employer, cancel its responsibility hereun- 
der in so far as it concerns the acts or defaults of the employé subséquent to 
the end of such month; in which event it will, upon request of the em- 
ployer, refund the proportion of the premium paid for the unexpired term of 
this bond." 

The amended answer récites the provisions of the bond, and sets up that 
neither the banlï nor the receiver ever gave notice to the Fidelity & Deposit 
Company of Maryland of the defaults as required; that the banls did not 
observe the due and customary supervision over McKnight; that the vice 
président, who was also a director, linew of the embezzlements of McKnight, 
yet neither the banli nor the receiver notifled the company until long after 
the bank was closed, in January, 1897; that the receiver did not file his claim 
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agalnst sald company untll the 18th ot February, 1897; that thls notice dld 
not give tbe partlculars of McKaight's defauU, and that défendant diid not 
fuUyknow the same untft the 2d of Jufàr, 1897; that Eudolph Beutlingèr was 
tellerund cashler, and as such had charge of such flnanclal affaira as pertained 
to said offices; that Adolph Heutllngerjwasvlcè; président, and was dally In 
the bank, and thoroughly fawlUar witb ail Its business affalrs, and wlth the 
acts and defaults of saidMcEnight as président; that the dlrectors were also 
famillar wlth McKnight's pverdrafts; that McKnlght's defaults and embezzle- 
ments were known to the directorsi, who allowed them to go on without the 
knowledgeof the Fldelity & Deposit Company; that during the tlme Me- 
Knlght was In offlee theibooks were eut of balance about $3*Q00j that the 
dlrectors and offlcers allowed McKnight to be constantly overdrawp in his Per- 
sonal account; that his oTerdraft, January 18* 1896, was $1,34Q44. and on 
June 8, 1896, it was $626.23, and that, day In and day out, he was orerdrawn, 
of which; faet the dlrectors had knowledge, and thèse Irregular açts and de- 
faults w«re,not known to said défendant^ otherwlse It woiild hâve caneeled 
the bond; that before the repewal of the bond. In 1895-1896, It wrote the 
bank to ascertain if McEnight had been conductlng himself properly, and was 
mfonned by,;the cashier that McKnlght had dlseharged his dutles faithfuUy; 
that such statenients were made wlth the knowledge of the dlrectors, but that 
sald state^snts were false and fraudulent, which at the t!me was unknown 
to sald delenÔaDt; and that thereby the. company was led to renew the bond, 
which otherwlse would hâve been caneeled. And by another amended answer 
It is chargea that McKnight's wrongdolngs were known to the dlrectors of 
the bank wlien they occurred, or wlthln a few days thereafter, but that said 
défendant was npt notlfled until long after the bank went Into the hands of a 
receiver. Repllcation was flled, aad the case went to trial, resulting in' a 
verdict for plaintiff. Testlmony was offered tendlng to show various trans- 
actions of McKnight's In the course of his business In the bank; among other 
things, the overdrafts of McKnlght, and that checks were glven by him, and 
carried by the cashier as cash IteœSk at the direction of MeKnlght, for a 
considérable tength of time, There'Is also testlmony tendlng to show that 
McKnight, whlle a candidate for offlee of mayor In the dty of Louisvllle, 
which offlee was to be filled by the councll of sald city, obtained |>1,000 for 
one EdmuQds, in blUs of $100 each, which money was obtained on Edmunds' 
check, hç, at tbe tlme, having no account at the bank as an Indlvldual, but 
Edmunds & Oo. had an account there. Edmunds testifled he understood 
the check was to be taken care of by McKnlght. It was also testifled that a 
loan was procured of $2,000 to Brltt and Eeeder, which money was obtained 
at the bank after banking hours, and that McKnight sald he had a big scheme 
on hand, and It appearedthis money was glven, for the purpose of obtalnlng 
an illégal contract with the, councilmen as to possible législation which might 
corne before them. McKJnight, on belng asked for an explanation of the mat- 
ter, claimed that It was ail right; that the note was good; that the matter 
was brought before the board of dlrectors, where McKnlght made an explana- 
tion to the same effect, and that It seemed to satlsfy the board. 

E. T. McDermott, for plaintiff in errer. 
Wm. M. Smith, for défendant in error. 

Before LUETON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after thus stating the case, delivered the opin- 
ion of the court. 

1. It is unnecessary to enter into a detailed account of the various 
defaults, or comment upon the knowledge thereof of the bank direct- 
ors, as there was a conflict of testimony upon that subject, upon which 
the court charged the jury as follows: 

"There was also évidence tendlng to show that J. M. McKnlght was prési- 
dent of the bank, and the other offlcers of the bank, Including the dlrectory, 
had entlre confidence In his honesty and Integrity up to the tlme the bank 
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was closed; that none of them had any knowledge that any act of hls in the 
management of said bank was traudulent or dishonest, until after the closing 
of the bank; that sald bank had a discount committee, who regularly exam- 
ined and passed on the papers of the bank, as required of such committee, 
and the direetory of said bank undertook to make a monthly investigation— 
sometimes twice a month— of the affalrs of said bank, and required the prési- 
dent to go through the same with them, and make a full report thereon; that 
some of the directors were In the bank almost daily, inspectlng Its affalrs, 
and that they dld at ail tlmes observe due and customary supervision over said 
président for the prévention of default; that none of the officers of said bank, 
includlng the direetory, had any knowledge of the varlous checks set up In 
the pétition as fraudulent, and that were chargea to the account of other par- 
ties than those drawlng them, or on whom they were drawn, except the 
clerks who charged them up to said aceount as stated, and there was évidence 
tendlng to show that they charged them up to such aecounis by the direction 
of Mclvnight, the président, and except, further, R. B. Reurtlinger, the cashier 
and teller of said bank, knew of sald checks when they came into said bank, 
and was Instructed to hold them as cash items by Mclînlght, but further 
than this he had no knowledge. As to the $2,000 Britt and Reeder note, there 
was also évidence tendlng to show that R, E. Reutlinger was required to stay 
at the bank untU after banking hours, and was directed by McKnight to and 
dld lay out the $2,000 on said note to sald parties, but that further than this 
he had no knowledge thereof. There was also évidence tendlng further to 
show that sald R. E. Reutlinger informed hls father, Adolph Reutlinger, vice 
président, of the payment of this $2,000 that night, and that said Adolph Reut- 
linger made inquiry of McKnight to explain the transaction; that thereupon 
McKnight told him that sald parties were good and solvent, and the note was 
regularly discounted, and ail right, and that, if required, Gaulbert or Whallen 
would slgn same with them, and that he (McKnight) would guaranty the pay- 
ment thereof; that the parties were obliged to hâve the money that night, 
and he so kept the bank open to let them hâve it. There was évidence tend- 
lng further to show that said Adolph Reutlinger then went before the 
direetory, and told them what McKnight had said in regard to this note, and 
said to them that he had made some investigation, and could not find that 
thèse parties had any property; that he was unable to say whether or not 
they were good, and that thereupon McKnight came before sald direetory, 
and made the same statement to them that he had made to Adolph Reut- 
linger, assuring them that the note was good, and that said directors believed 
him, and relied on hls statement, and so passed the note; that there was no 
other évidence tendlng to show any further knowledge of said note, or Its true 
charaeter, by the officers or any of the directors of the bank, than is herein 
stated, except in the testlmony of Jacob Reisch, one of the directors, that 
some short time after the exécution of sald note Adolph Reutlinger told him 
what he had learned thereof as herein stated, and further he says that said 
Reutlinger told him that the money was used in the mayor's race. This latter 
statement Adolph Reutlinger denied in hls évidence." 

Upon the subject of the duty of the bank, under thèse circumstances, 
to notify the company of thèse transactions, that it might end its 
obligations under the bond, if it saw fit to do so, the court charged the 
jury: 

"Now, I suppose In this case, if the bank had known that McKnight was 
making thèse drafts for thèse varlous fraudulent purposes, such as buying up 
councllmen, buying up aldermen, paying hls own Personal debts; if the bank 
had known that, and consented to it,— there would not hâve been a fraudulent 
act by McKnight for which the bank could recover against this company. 
But If you belleve, from the évidence, that the bank dld not know of the 
fraudulent purposes for whlch the overdrafts were made. If the overdrafts 
were made in connection with this matter,— If you belleve the bank dld not 
know the fraudulent purposes,— then that changes the resuit; because, if the 
bank did not know, and still consented to it, it would not relieve the act of 
McKnight from the charaeter of being a fraudulent act. So that, as I vlew 
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the case (you must remember, howerer, that you are the sole judges of the 
évidence in thls case and Its credlMlty), as I vlew this case, however, there 
would bepo fraudulent aets upon McJCnlgWs part (llmltlng my observations 
now to thé oyerdrafts), there would be no fraudulent acts upon liis part merely 
in an overdraft, If there were no fraudulent intent behind It, which was con- 
cealed from the bank." 

We think this instruction as favorable as the company was entitled 
to, and under it, if the jury found that the bank had knowledge that 
McKnight was doing the acts in question for fraudulent purposes, 
there could be no recovery upon the bond. We must remember that 
this obligation was inténded to secure the bank against the fraudulent 
conduct ôf McKnight in the performance of the duties of his oflace or 
position; that McKnight's action, in order to require notice to the 
company, must hâve been "of the discovery of a default or loss under 
the bond." While McKnight might hâve been guilty of reprehensible 
conduct, it would not require notice unless such as might resuit in the 
loss of security or money or personal property of the bank by fraud- 
ulent conduct in the performance of his duties to the bank. Such 
conduct as amounts to a default under the bond the employer is bound 
to report, and if he condones or continues the employé in his service, 
without written notice to the company, the latter would be discharged 
from responsibility. Misconduct which would not amount to a fraud- 
ulent act affecting the duties of the officer of the bank would not re^ 
quire notice unless it came within that clause of the bond which re- 
quires the employer to notify the company when the employé engages 
in gambling or spéculation, or indtilges in disreputable or unlawful 
habits or pursuits. Whether McKnight's conduct was of this char- 
acter the court left to the jury to détermine. They must hâve found 
that there -vvas no such misconduct as would avoid the bond while the 
bank was in opération, and which it was the duty of the bank to re- 
port to the company. In this connection it is avérred that the court 
erred in saying that this knowledge must be the knowledge of the bank, 
intending thereby to exclude the knowledge of individual directors. 
In the charge above quoted, as to the knowledge of the bank directors, 
we hâve already said we flnd no error. We hâve carefully examined 
the record, and flnd no knowledge brought home to the directors indi- 
vidually, or the cashier in his individual capacity, which was not 
brought to the attention of the board, which would amount to a de- 
fault under this bond. Such knowledge, in order to be binding upon 
the bank, must hâve been acquired in the coursé of business of the 
bank tranisàçted by such officer or director. It is not necessary to ex- 
amine the ntiiaëi'ous authorities cited upon this proposition. They 
are well summed up in Boone, Banking, § 132 : 

"Notice to the dfrectors of a bank when assembled as a board is notice to 
the bank; nor can -any subséquent change of directors require a new notice. 
* • • And notice to one or more of thé directors, when engaged in the 
business of the bank, will be déemed notice to the bank." 

The testimony shows no such knowledge of McKnight's conduct, ac- 
quired in the bank's business by individual directors or officers of the 
bank, and not known to the board, as would entitle the company to 
notice. As was said in Surety Co. v. Pauly, 170 U. S. 147, 18 Sup. Ct 
558, 42 L. Ed 982: 
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"It may well be held that the surety company did not Intend to require 
written notice o£ any act upon the part of the cashier that might involve loss, 
unless the bank had knowledge, not slmply suspicion, o£ the existence of such 
facts as wonld justify a careful and prudent man in charging another with 
fraud or dishonesty. If the company jntended that the banlî should inform 
It of mère rumors or suspicions affecting the integrity of O'Brien, such inten- 
tion ought to hâve been clearly expressed in the bond." 

2. Upon the question of notice of McKnight's default it is strenuous- 
ly argued that the notice given by the receiver after he took possession 
of the bank is not such notice as is required, and for that reason there 
can be no recovery upon the bond. The bank was closed on the 17th 
of January, 1897. The receiver was appointed on the 22d of January, 
1897. On the 18th of Pebruary the receiver gave the following notice: 

"Louisville, Ky., February 18, 1897. 

"To the Fidelity & Deposit Company of Maryland, Baltimore, Md.— Gentle- 
men: Eeferring to the certificate Ko. 4,043, issued from your security depart- 
ment, guarantying the fidelity of Jacob M. McKnight, président of the Ger- 
man National Bank, under your bond to him. No. 5,002, issued .Tune 1, 1894, 
in favor of such bank, we hereby notify you that said Jacob M. McKnight, 
as président, bas been found in deïault to this bank, and that you will be 
required to make indemnity to me as receiver to the extent of said bond. 

"Yours truly, R. H. Courtney, Eeceiver German National Bank." 

When this notice was offered in évidence, it was objected to, the 
attomey for the défendant stating : 

"We bave no doubt he sent it [the notice], and make no point on that, 
but we désire to object to the admission of it, as not being the notice required 
in the contract, and therefore v^e received no notice whatever." 

Exception was taken to the portion of the charge relating thereto 
on the same ground that the introduction of the notice in testimony 
was taken, viz. that it was not such notice as was required by the con- 
tract, and was, therefore, misleading. Neither in this exception, nor 
when the notice was offered in testimony, was it objected that the 
notice was not early enough in point of time, but in the assignments 
of error this averment is added. It may well be doubted if this is not 
extending the assignment of error beyond the exception taken. As- 
signments of error cannot broaden an exception, and wilI not be con- 
sidered unless called to the attention of the court by proper exceptions. 
We are of opinion, however, that the court fairly left this question to 
the jury. It is testiiied by Mr. Courtney that immediately after the 
bank passed into his hands as receiver: 

"I began to ascertaln the défalcations. The experts— Mr. Hays, a govern- 
ment expert, and Mr. Escott, a national bank examiner— were at work imme- 
diately after Mr. McKnight's arrest. I kept pace with their investigation. 
It was almost Immediately after the bank closed that thèse défalcations be- 
came known; not ail of them, but enough to ground the claim upon. I had 
that notice of February 18, 1897, mailed to the office at Baltimore. It Is my 
impression that I mailed a like notice to the agent hère." 

The expert Mr. Escott testifies: 

"We began to get thèse shortages about two or three weeks after the bank 
was closed. They were discovered from time to time. I began to diseover 
them in two weeks." 

If, as Escott says, they began to diseover the shortages two or three 
weeks after the bank was closed, that would mean the discovery was 
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flrst made between the 2d and 9th of February, 1897. The court 
left this question to the jury undêr the foUowing instructions: 

"The défendant Insists upon this clause of the contract between It and the 
bank that 'the employer shall Immedlately give the company notice in writing 
of the dlçeoveiy of any default or loss hereunder, and shall file Its or their 
claims hereunder, wlth fuU partlculara thereof as soon as practicable there- 
after, and no claim which shall not be so flled by the employer with the com- 
pany wlthin six months after the expiration or caiicellation of its bond, or 
wlthin six months after the employé shall hare ceased to be in the employer's 
service, shall be payable hereunder.' In considerlng that clause of the con- 
tract between thèse parties, I do not thinlî the word 'Immedlately' should be 
giveii sùch construction as that It would mean Instantly, but I believe it con- 
forma wlth the views of the suprême court and the authorities generally to 
tell you that it tneans that It was the duty of plaintifC In this case to give, as 
soon as réasonably practicable, and wlth promptness, notice of the discovery 
of any default. It did not mean that as soon as one was suspected that notice 
should be given; but if you believe, from the évidence, that wlthin a reasonable 
time after the receiver in this case (and you must remember that he Is the 
receiver merely, and that he iinew noihiiig about the management of the bank, 
nothing of Its affairs, until he was appolnted), if you believe that, wlthin a rea- 
sonable time after he discovered— actually dlscovered— a default, he gave the 
notice of the 18th day of February, 1897, you are at liberty to infer that that 
part of the obligation of this bond bas been perf ormed." 

We think there was not such a lapse of time from the time the re- 
ceiver began to discover thèse defaulta until he gave the notice of 
February 18, 1897, as would require the question to be taken from the 
jury, Wé hâve already said no notice is required until the bank had 
knowledge of facts which would justify it in charging dishonesty. 
In the Pauly Case, supra, while it is true the bond says that notice 
must be given as soon as practicable, instead of immedlately, Mr. Jus- 
tice Harlan says: 

"It was lèft to the jury to détermine when the receiver first acquired knowl- 
edge of acte indlcating fraud or dishonesty on O'Brien's part, and they found, 
In effect, that he had no knowledge of any such act until after the report by 
the expert bookkeepers, made about or a few days before May 23, 1892. 
The trial court went far enough when It said, in response to an inquiry by a 
juror, that notice given May 23, 1892, of a fraud by the cashier dlscovered as 
early as March 2d,— the day on which O'Brien left the receiver,— was not as 
soon as practltàble after the receiver acquired knowledge of the facts." 

Unless the lapse of time is so long as to be obviously a noncom- 
pliance with the contract, the question is one for the jury. In May, 
Ins. (3d Ed.) § 462, it is said: 

"If the notice be required to be 'forthwith,' or 'as soon as possible,' or 'Im- 
medlately,' It will meet the requirement, if given with due diligence imder the 
circumstances of the case, and without unnecessary and unreasonable delay, 
of Which the Jury are ordinarlly to be the Judges. To give the word a literal 
interprétation would, in most cases, strip the insured of ail hope of indemnity, 
and policies of Insurance would become practically engines of fraud. Thus, 
notice within eight days after the flre, and wlthin five days after it came to 
the knowledge of the insured, bas been held to be reasonable. So, where the 
flre happened on the lOth, and notice of loss, dated the llth, reached the in- 
surers on the 15th of the same month. But a delay of four months in one case, 
of thirty-eight days In another, of twenty days in another, and of eleven days 
in another, there being no suiflcient excuse therefor, bas been held to be unrea- 
sonable. Yet where the Insurers had, contrary to their agreement, refused to 
issue a pollcy, they were held to hâve walved their right to object to a notice 
sent eleven months after thé loss. Whether due diligence bas been used in 
glving the notice la a question which Is ordinarlly left to the jury, to be found 
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from ail the circumstanees In the case. But, where the facts and cîrcumstan- 
ces bearing upon the question of due diligence are not In dispute, it becomes 
a question of law for the court" 

In Donahue v. Insurance Co., 56 Vt 374, notice of a flre was re- 
quired to be giren forthwith. It was hèld that such notice must be 
given with due diligence, and within a reasonable time; and, al- 
though notice was given 22 days after tlie fire, it was lield a ques- 
tion for the jury as to wlaether it was given forthwith. It was 
said by the suprême court in the Pauly Case, supra, that an indem- 
nity contract is to be construed most favorably to the insured. In 
speaking of flre insurance policies, under considération in the Ver- 
mont Case, supra, the judge said (page 380): 

"The condition that the Insured should glve the Company notice forthwith 
should be construed llberally in favor of the insured." 

In Association v. Smith, 126 Pa. St. 317, 17 Atl. 605, Chief Justice 
Paxson, in delivering the opinion of the court, — this being a case 
in which an injury was received by one holding an accident policy 
on September 4, 1887, notice being given to the company October 
19th, the policy requiring immédiate notice of the injury, — said: 

"The Word 'immédiate,' in the contract, must be construed to mean within 
a reasonable time thereafter, under ail the facts and circumstanees of the 
case; and what Is a reasonable time must be declded by the jury, unless, as 
before observed, the delay has been so great that the coiu:t may rule it as a 
question of law." 

In Bennett v. Insurance Co., 67 î^. Y. 277, speaking of a case 
where the notice was required to be given forthwith, and it had not 
been given until 26 days after, Judge Earl said: 

"The Word 'forthwith' does not hère mean immediately or Instantaneously 
after the flre. It means, and has been held to mean, within a reasonable time 
or with reasonable diligence after the fire. New York Cent. Ins. Co. v. Na- 
tional Protection Ins. Co., 20 Barb. 468; Inman v. Insurance Co., 12 Wend. 
452." 

The Word "immédiate" is certainly no stronger than the word 
"forthwith," or the expression "as soon as possible." In Insurance 
Co. V. Flynn, 98 Pa. St. 628, it was held that 30 days' delay will not 
prevent the submission of the question to a jury in a policy which 
required proofs to be submitted as soon as possible. In McFar- 
land V. Association, 124 Mo. 204, 27 S. W. 436, the suprême court 
of Missouri held: 

"Where an accident policy requlres 'immédiate' notice of the death of the 
Insured to be given, and provides that the same shall be given by letter, 
notice given within ten days after the death Is sufBcient. The word 'Immédi- 
ate' wlU, in such cases, be construed to mean 'within a reasonable time.' " 

See, aiso, Insurance Co. v. Lippold, 3 Neb. 391; Harnden v. Insur- 
ance Co., 164 Mass. 382, 41 N. E. 658; Insurance Co. v. Scammon, 
100 111. 645. . 

Assuming that the défalcations were becoming apparent to the 
experts so that they began to discover thera two or three weeks 
after the bank was closed, we cannot say, as a question of law, that 
such facts had been discovered as would justify a prudent man in 
charging another with dishonesty so as to require notice, and we 
think the question was properly left to the jury under the instruc- 
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tiens given^i Some cases hare been cited in wMch it seems a more 
restricted view bf this requiremént is takeû, bat we think the opin- 
ion hère expressed is more consonant -with tlie înteiition of tlie par- 
ties and the pul^oses of indemnity contracts. In Bon v. Law Dict. it 
is said of the Word "immédiate": 

"Strlctly It ImpUes not deferred by any lapse of tîme, but as usually em- 
ployed it is rather wjthin reasonablô time, havlng due regard to the nature 
and circumstances pf the case." 

3. Nor do we think tliere is any reasonable objection to the form 
of the notice given. The purpose of the notice was to enable the 
indemnity company to terminate its liability, and td obtain such 
remédies as it might see flt to adopt against the defaulter. The 
notice sent was gênerai in its character. It advised the company of 
the default, claimed the full amount of indemnity, and no objection 
was taken to it. , 

4. It was further objected at the trial that the proof of claims, 
which was required by the bond to be made ont as soon as prac- 
ticable after the default, was not furnished in time. This claim 
wasflled in July, 1897. During ail that time the investigation was 
going on, and the books of the bank were being examined. So far 
as the testimony discloses, the full particulars of the claim were 
not developed until July so as to be capable of proof. 

5. It is claimed the court erred in excluding a certain letter sign- 
ed by Eeutlinger, cashier, conceming McKnight's performance of 
his duties as président. The président of the Fidelity & Deposit 
Company, on the 15th of May, 1896, wrote the bank as follows: 

"Baltimore, Md., May 15, 1896. 
"To Gèrmaa National Bank, Loulsvllle, Ky.— Dear Sir: We hereby notify 
you that bond No. 5,002 for $10,000, issued by this company on behalf of 
Jacob M. MeKnlght, In your employ as président, will expire on the Ist day 
of June next. The premium, forty dollars, should be paid on or before the 
date of expiration, otherwise the bond will lapse. Klndly hâve the certlficate 
below flUed in and signed, and forward with remittance for premium to Jos. 
O. Odiorne, gênerai agent, when the renewal receipt will be sent to you. 

"Tours, respectfully, Bdwin Warfleld, Président." 

The certiflcate referred to was âlled in by the cashier, having 
been inclosed in blank form in the letter from the company, and was 
returned, of date May 29, 1896, to the fldelity company, and is in 
the followinglanguage: , 

"The Fidelity & Deposit Company of Maryiand: This is to certify that 

on the day of , 189-, the bocks aiid accounts of Mr. 3. M. McKnight, 

is président, in our employ, as has no boolis and accounts were examined by 
us, and we found them correct in every respect, and ail moneys handled by 
him accounted for. He has performed his duties in an acceptable and satisfac- 
tory manner, and we know of no reason why the guaranty bond should not be 
continued. HJs salary is now $4,500, and he is employed as président. 

"Signature: R. B. Eeutlinger, Cashier, Employer. 

"Dated at Lquisville, Ky., May 29, 1896." 

This certîflçsite, signed by the cashier, was excluded, because 
there was npibowing that there had been spécial authority from the 
board of directors authprizing or directing the cashier to flU out 
and send it. It is earnestly argued that the cashier, by virtue of his 
ofiQce, and having charge of the correspondence of the bank, had fuU 
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aathority to answer this communication in the way whicli he did; 
and, being in the apparent scope of his authority, the banli is bound 
by it. A majority of the court are of opinion that the case is ruled 
by Surety Co. v. Pauly, supra, in which the président wrote a 
similar letter for the cashier, and it was held that the président of 
the bank, in the absence of express authority, could not bind the 
bank. There is no showing that the bank authorized the cashier to 
fill out the certiâcate and return it. It is not a case of answering a 
usual letter of the bank in the course of its business. A certiflcate 
as to the prior conduct of McKnight was inclosed, and an answer re- 
quired. Nothing is shown in this case showing express authority, 
and we do not think such inheres in the duties of the office of cashier 
without spécial authority. , 

Other errors are assigned, which either fall within the principles 
already laid down, or are not of sufflcient weight to require further 
attention. Pinding no error in the record of the proceedings in the 
court below, the judgment is affirmed. 



AMERICAN CREDIT INDEMNITY CO. v. CHAMPION COATED PAPER CD. 

(Circuit Court of Appeals, Sixth Circuit. July 13, 1900.) 

No. 763. 

1. INS0RANCK — InDKMNITT AGAIN8T LOSS BT InSOLTENT DeBTOKS— CONSTRUCTIOH 

DP Bonds. 

Two bonds of Indemnity against loss by the insolvency of debtors were 
issued to a mercantile company, tlie second being a renewal of the flrst. 
Tlaey contained identieal provisions to tlie effect tliat any loss covered by 
thie terms of such bond, and resulting from saies and shipments made dur- 
ing its term, but whicli should not become provable, under its conditions, 
before its expiration, might be proved under a renewal thereof "under 
and subject also to the terms and conditions of such renewal"; and also 
that',1hi case such bond was a renewal, losses accruing during its term on 
sales and shipments made during the term of the preceding bond might be 
proved thereunder, "subject, also, to the terms, conditions, and limitations 
of said preceding bond." Eeld, that under such provisions one évident 
purpose of a renewal was to extend the protection of the preceding bond to 
losses on sales during its perlod which did not technically become provable 
before its expiration, and hence that such losses arising from sales and 
shipments made during the term of the flrst bond and proved during the 
term of the second were governed by the terms and conditions of the orig- 
inal bond, rather than those of the renewal, as to matters in which the two 
differed.i 

2. Samb—Initial Loss to be Borne by Iusured. 

A bond of indemnity guaraatied tbe Insured against loss not exceeding 
$20,000, resulting from the Insolvency of debtors "over and above the loss 
of $2,000, agreed flrst to be borne by the said indemnifled." It contained 
further provisions that "the claims provable under this bond Include only 
the amount to be first borne by the Indemnifled and the amount of this 
bond," and that "no amount against any one such insolvent debtor shall 
be covered for more than $10,000." tield, that under such provisions the 
Initial loss to be borne by the insured must be deducted from the amount 
of "covered" or "provable" loss, which would require the aggregate amount 

1 Crédit Insurance, see notes to Indemnity Co. v. Wood, 19 C. C. A. 271, 
anû Amsjrican Crédit Indemnity Co. v. Athens Woolen Mills, 34 C. C. A. 165. 
103 F.— 39 
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■ : jof such cOTered loss to be $22,000 to authorlze a recovery o£ tTie full amount 

^,_.oi/tti,e bopa. , ,, , , ; , , 

8. SAMBr-Al'fi.ïOAyfON OF Patmknts. 

TJndeni prpylslon of a bonfl of Indemnlty agal;9st loss by the insolvency 
of debtorB'tliit '"wheù tbe anibuiit of a claim agaïast axxf debtor at the 
time oî liisolvénèy excéeds tbe amount covered by this bond ail amounts 
realized or seriured theref rom shall be deducted pro rata," the Insurer is 
entitled to hare oredij:ed an aniount paid the Insured by a third person in 
, settlement of a suit bronght to charge hlm wltb liability for the debt as a 
partner as an amount realized upon the clalm. 

4. Samb— Paymknt OF Pbemium. 

An Insured In an Indemnlty bond gave a short note for a renewal pre- 
mlum, Whlch was pald by a check payable to the insuren^ which cashed 
the check and retalned the monéy. A renewal pollcy was Issued, reciting 
the recelpt of the premlum, and In an action on the two bonds the answer 
admitted the exécution of the second bond. Meld, that under such clrcum- 
stânCes tbe défendant conld not deny to the second bond the same effect 
aa thOùgh the premium bad been paid in cash at the time the note was 
glTen. 

In Errer to the Circuit Court ôf the United States for the South- 
ern District of Ohio. 

Jacob Shroder, for plaintif. 

C. Bentley Matthews, for défendant. 

Before LtFETON, DAY, and SEVEEENS, Circuit Judges. 

LUETON, Circuit Judge. This was an action in contract upon two 
bonds of indemnity against loss by insolvent debtors. The ârst bond 
was in effect from December 1, 1895, to îToveraber 30, 1896. The sec- 
ond was in eflect for one year after expiration of the flrst, and is a 
renewal of the first, and differs only in respect to the aniount of the 
initial loss to be borne by the insured, and in the limitation of liability 
by a loss by a single debtor. Each bond guaranties the insured 
against loss to the estent of $20,000 by insolvency of delltOrs as 
therein deûned, over and above the initial loss to be first borne by 
the insured upoû sale and shipments of merchandise during the period 
of the bond. Each bond contains a provision requiring notification of 
c'aims "on the Wanlis furnished and in the manner prescribed by it" 
within 20 days after the indemnifled receives information of the in- 
solvency, and that such notice "must be received at the central office 
of the comp^hy at St. Louis, Mo., during the term of this bond; other- 
wise such claim shall be barred." The claims to be thus proven, with- 
in the terma of the bond, are claims for losses, within the meaning of 
the contract, and are such as are occasioned by insolvency of debtors, 
as defined by the eleventh condition of the policy. 

1. The plaintilBf below proved two losses, based on sales and ship- 
ments made during the period of the original bond, but the losses, in 
the sensé of insolvency as defined by the contract, did not resuit until 
after the fâ^yiration of the first bond and during the period of the 
second or reiièwal bond. The first claim is for $1,533.34, lost upon 
sales to the Louis Snidèr Paper Company. That company's affairs 
went info the hands of a receiver July 29, 1896. The fact was not'fied 
to the crédit company August 1, 1896, but, under condition 11, there 
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was no provable loss until the plaintiff could and did fumish the insur- 
er wità a sworn certiâcate from the receiver certifying "that it was net 
possible to so administer the estate as to pay its indebtedness in fuU." 
This certiflcate the receiver could not and did not give until De- 
cember 21, 1896; and it could not, therefore, be "furnished" during 
the tenu of the first bond. The loss did not, therefore, resuit during 
the period of the first bond, but did resuit during the term of the 
renewal bond. The second loss proven was for a loss upon sale and 
shipments, during the currency of the flrst bond, to the Geo. H. Taylor 
Company. The insolvency of that company, under the facts and tenus 
of the bond, could only be proven by judgment and return of nulla 
bona, and this was not possible until November 13, 1897, and during 
the life of the renewal bond. A question arose in respect to the bona 
fides of this nulla bona return, which was submitted to the jury upon 
a correct charge, who found for the plaintiff, Both losses proven 
were, therefore, for losses sustained by sales and shipments made 
during the term of the first bond, but neither loss became a provable 
loss until insolvency, within the terms of the contract, had been es- 
tablished in the method prescribed by the bond. Neither loss was 
provable against the flrst bond, because "insolvency," within the mean- 
ing of the bond, did not resuit and could not be notified, as required 
by the fourth condition of the bond, within the period of the bond. 
Both claims were, therefore, barred, unless they are saved by the 
eighth condition of the bond. That condition ia in thèse words : 

"In case this bond is renewed, anfl the premium on such renewal is paid 
at or before the expiration of this bond, loss on sales covered according to the 
terms, conditions, and limitations hereof, resulting after said date of expira- 
tion upon shipments made during the term of this bond, may be proven under 
and subject also to the terms and conditions of such renewal. In case this 
bond is a renewal, and the premium bas been paid at or before the expiration 
of the preceding bond, covered losses occurring during the term of this bond on 
shipments made during the term of the said preceding bond may be proven 
hereunder, subject also to the terms, conditions, and limitations of said pre- 
ceding bond." 

Both the flrst and second bonds contain this précise condition, and 
the terms, conditions, and limitations of each are identical, save in 
respect to the initial loss and single debtor limitation. The clear 
purpose and intent of this provision was to carry forward and in- 
demnify the insured against losses which might resuit from sales and 
shipments during the period of the flrst bond, but which would not 
be provable, under the prescribed terms of the bond, within the period 
of its life. This extension of the time during which losses might be 
provable is made dépendent upon the issuance of a renewal policy. 
The purpose of the renewed policy was twofold: Pirst, it was a 
guaranty against loss upon sales and shipments made during its 
period; and second, it secured or extended the guaranty of the pre- 
ceding bond to losses upon sales during its period which did not 
technically become provable during its term. The controversy turns 
upon the question as to whether the "initial loss" and "single debtor 
liability limit" of the flrst policy or of the renewal are applicable 
wben the losses proven are upon sales and shipments made during 
the period of the original bond, but which do not resuit in loasea 
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Tcithin tlie meauing of the policy nntil after its expiration and dur- 
ing tlie term of a lenewal. The "initial loss" is tJmt loss which tlie 
indemnifled agreeÉ to beaj before any loss shall be recoverable under 
the bond. What this loss to be flrst borne by the insured shall be 
is the subject of agreement, and constitutes a part of the written 
portion of the policy. By the face of the policy the guaranty is 
"against loss, not exceeding |20,000," resulting from insolvency of 
debtors, "over and aboyé the loss of $2,000 agreed flrst to be borne 
by the said indemnifled, on total gross sales, and amounting to $400,- 
000 or less." By condition 5 this loss to be flrst borne by the indem- 
nifled is to be increased by one-half of 1 per cent, on gross sales 
in excess of $400,000. By condition 6 "the claims provable under 
this bond include only the amount to be flrst borne by the indemni- 
fled and the amount of this bond." Other parts of the bond might 
be cited to same efîect. The initial loss, as we construe the bond, 
is, therefore, that part of the provable or covered losses which the in- 
demnifiçd must flrst bear. Tbus, to recover the full penalty of the 
bond in suit, the indemnifled would be required to prove losses upon 
covered risks of $22,000, for from the aggregate of covered losses 
there must be deducted $2,000 as that part of the loss which the 
indemnifled must flrst bear. By the single debtor limitation is meant 
that condition of the policy which excludes from the protection of 
the bond any amount of a claim against a single debtor in excess 
of an agreed sum or proportion. Thus, by the third condition, it is 
provided that "the gross amount covered under this bond against any 
one insolvent debtor is limited to 30 per cent, of the lowest amount 
of the capital rating" given by the Bradstreet Commercial Agency, 
and thàt "no amount against any one such insolvent debtor shall 
be covered for more than $10,000." The same condition in another 
clause provides that "it is agreed that the said percentages and limi- 
tations fix the extent of the gross liability of this Company at time 
of iDStolvency, and on any claim which exceeds the said percentages 
and limitations ail amounts realized or secured shall be applied as 
hereinafter provided." By condition 9, "when the amount of a claim 
against any debtor at the time of insolvency exceeds the amount 
covered by this bond, ail amounts realized or secured therefrom shall 
be deducted pro rata." Again, condition 12B provides that, "should 
the Company be liable for a part only of any claim, the net amount 
realized therefrom shall be proportionately divided." By thèse con- 
ditions the subject-matter covered by the contract is so limited as 
to exclude from the protection of the policy that part of a daim 
against a, single debtor which is in excess of $10,000. Thus, in the 
case of the claim against the Greo. H. Taylor Company, the claim 
aggregated something in excess of $25,000 at time of insolvency. In 
ascertaining the gross liability of the insurer, no part of this claim 
should» beincluded in excess of $10,000. The remainder is not "cov- 
ered" by the bond. Now, the amount of the initial loss to be flrst 
borne by the plaintiff below is flxed by the flrst or original bond 
at $2,000, or one-half of 1 per cent, on gross sales during the period 
of the bond, if the gross sales exceed $400,000. In the renewal bond 
the initial loss is' increased to $6,000, or IJ per cent, on gross sales, 
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if sales exceed $400,000. The single debtor limitation in the first 
bond is $10,000, and in the renewai bond this is reduced to $6,000. 
The flrst clause of the eighth condition contemplated that losses 
might "resuit," in the sensé of the bond, on sales made during its 
currency after its expiration. By renewai of the bond such losses 
might be provided for. But the losses intended to be protected by 
a renewai must be those arising from "sales covered according to 
the terms, conditions, and limitations" of the bond current when the 
sales were made. This is the plain meaning of the clause which 
holds out the inducement to renew the bond. The second clause, 
which became effective only upon renewai, also provided that, if the 
bond be a renewai, "losses occurring during the term of this bond 
on shipments made during the term of the preceding bond may be 
proven hereunder, subject also to the terms, conditions, and limita- 
tions of said preceding bond." Thus, by the promissory terms of the 
ârst claim of this condition, the renewai is to be an extension of 
the protection afforded by the existing bond, and this purpose is 
equally évident from the words of the second clause, which is the 
contractual clause of the renewai bond in respect to losses originating 
under the preceding bond. By the terms of the second clause, "cov- 
ered losses occurring during the term of this bond on shipments made 
during the term of the said preceding bond" are provable under and 
against the renewai bond, subject to "the terms, conditions, and 
limitations of said preceding bond." The words, "may be proven 
hereunder," refer to the penalty of the bond, and not to the terms, 
conditions, and limitations of the bond. For the terms, conditions, 
and limitations of claims originating during the currency of the pre- 
ceding bond we are to look to the preceding bond. To say that 
the "terms, conditions, and limitations" of both bonds must apply, 
would bring about an irreconcilable conflict, which could only be 
solved by placing upon the contract that interprétation most favor- 
able to the insured. Under the preceding bond the claim against 
the Geo. H. Taylor Company was "covered" to the amount of $10,000. 
Under the conditions and limitations of the renewai it is "covered" 
only to the extent of $6,000. Under the first bond the conditions 
required the indemnified to first bear a loSs of $2,000. Unde^the 
second, the indemnified must first bear a loss of |6,000. If, there- 
fore, the limitations and conditions of the renewai policy are to con- 
trol, there could be no recovery whatever in respect to this Taylor 
loss. The initial loss and single debtor liability of the two bonds 
are irreconcilable if we construe the conditions of the renewai bond 
as applicable to losses resulting from sales under the first bond. 
They are not so if we limit the terms and conditions in respect of 
the initial loss and single debtor liability, found in the new bond, 
to sales occurring during its period. This is the most reasonable 
interprétation, and accords most nearly with the justice of the mat- 
ter. In .the case of American Crédit Indemnity Co. v. Athens Woolen 
Mills, a cause decided by this court, and reported in 34 0. C. A. 161, 
and 92 Fed. 581, we found a difficulty of the same gênerai character 
arising out of a doubt as to whether the définition of insolvency 
found in a renewai policy applied to a loss which was provable un- 
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der the reaewal bond, though it arosè from sales made during the 
currency. ci tlie preceding boad. Tîie condition by whicli the re- 
newal bond was made to apply to loeses originating nnder the pre- 
cèding bond was not in ail respects identical with that involved 
hère, though snbstàntially the same. Eeferring to the promissory 
clause of the preceding bond, we said: 

"Wè are to consldèr that by that clause It was clearly intended to extend 
the beneflt of the old bond to cover salés of goods made under that bond, 
thotigh losses thereoil dld not accrue during Its Ufe; and -we ought not to 
defeat that intention and just expeetation of the assured, unless the words of 
the renewal bond necessarily requlre it. Do they require it? We think not. 
In the llght of the cireumstances and the necessity for reconcillng the clauses 
of the two bonds, the T^ords of the clause 8 of bond No. 2,443 may be reason- 
ably construed to mean merely that the fonnal proof of loss is to be made un- 
der the rfenewal bond, and during its Ufe; whlle clauses Nos. 8 and 11 of bond 
No. 1,540 shall be given effect by holding that the fact of the loss is to be 
settléd by the terms of the old bond." 

In the same case we held bonds of this character to be essentially 
Insurance contracts, and that doubtful and ambiguous expressions 
were to be construed most favorably to be insured. Applying this 
rule, we hâve no hésitation in holding that the provisions which 
détermine the amount of the loss to be first borne by the indemnifled, 
and which flx the amount of the single debtor liability applicable 
to claims resulting from sales during the period of the preceding bond, 
are those f ound in the preceding bond. 

2. The définition as to the meaning of "initial loss" already given 
leaves little that need be said in support of the conclusion we reach 
that the agreed loss to be first borne by the insured, called the "initial 
loss," must be dedncted from the gross amount of provable or "cov- 
ered" losses. The guaranty is "against loss not exceeding 120,000 
over and above the loss of $2,000 agreed to be first borne by the 
said indemnifled"; and by condition 6 "the claims provable under 
this bond include only the amount to be first borne by the indemnifled 
and the amount of the bond." This means that, in order to recover 
the full indemnity of $20,000, there must be proof of covered losses 
equal to the sum of the indemnity and the loss to be borne by the 
insured. This is the plain meaning of the contract, and accords with 
the construction placed upon similar provisions in bonds of the same 
character. Rice v. Insurance Co., 164 Mass. 285, 41 N. E. 276; and 
Brierre v. Indemnity Oo., 67 Mo. App. 385. 

3. A question arosë as to the amount of the provable loss arising 
out of sales to the G-eo. H. Taylor Company. The gross amount of 
the claim at date of the insolvency of that debtor was about |25,500. 
Subsequently, |11,616.83 was paid to the plaintififs by one Newton 
W. Taylor, in compromise of a suit brought against him by the plain- 
tiflf below to hold him liable for the whole debt as a partner. It 
was claimed that thi? payment was not a crédit against the liability 
of the Geo. H. Taylor Company, but a prioe paid for peace. This 
contention was rightly overruled by the circuit judge, who held that 
the sum so received was realizèd upon the claim against the Geo. 
H. Taylor Company. Only $10,000 of the gross loss sustained by the 
indemnifled was covered by the policy, and only that amount was a 
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provable loss. The crédit of $11,616.83 was properly prorated between 
the provable loss and that part of the claim not covéred by the bond. 
This method of distributing the crédit is plainly required by the 
clause in condition 9, which provides that, "when the amount of a 
claim against any debtor at the time of insolvency exceeds the amount 
covered by this bond, ail amounts realized or secured therefrom shall 
be deducted pro rata." 

4. On the aftemoon of the day upon which the flrst bond was about 
to expire it was renewed at the suggestion of the agent of the crédit 
Company that such a renewal was necessary that day, in order to 
préserve the right to prove losses on sales during the period of the 
bond about to expire. To préserve this right, the agent of the piain- 
tiff in error suggested that the défendant in error should give a short 
note. This was done, and the note paid December 12, 1896, by a 
check payable to the order of the plaintiff in error. This note was 
only given because the président of the paper company, to whom 
the suggestion was made, had said he had no checks with him at the 
time. The claim now is that the language of condition 8, that "in 
case this bond is renewed, and the premium on such renewal is paid, 
at or beforé the expiration of this bond," etc., prevents proof of any 
claims originating under the preceding bond, notwithstanding the is- 
sue of the bond and the rétention of the premium. The renewal 
policy was taken ont for the purpose of securing protection against 
impending losses upon sales made during period of first bond, and 
at the suggestion of the agent of the crédit company a short note 
was accepted as payment. This note was paid by a check payable 
to the order of the crédit company. It bas been caahed, and no 
offer bas been made to retum the premium so received. There is no 
évidence as to the limitations upon the power of the agent, who, 
from ail thait appears, was a gênerai agent. The renewal policy was 
issued and bears date as of November 30, 1896, and acknowledges 
receipt of premium. The answer makes no such défense. Upon the 
contrary, it expressly admits "that on November 80, 1896, it issued to 
plaintiff its second bond. No. 8,536, for the period cited in the pé- 
tition." Under the circumstances we agrée with the learned trial 
Judge that the défense was inadmissible and unavailing. 

5. Both parties sued out writs of error, and hâve assigned numerous 
errors. The court below submitted to the jury only one question, — 
the bona fides of the nulla bona retum to an exécution from a judg- 
ment upon the Geo. H. Taylor Company claim, — ^and instructed them, 
if they found for the plaintiff upon the issue submitted, to return a ver- 
dict for 15,228.58; but, if they found for the défendant upon that 
issue, to retum a verdict for the défendant upon ail the issues. The 
jury found for the plaintiff upon the issue so submitted, and retumed 
a verdict for the plaintiff for $5,228.58. This sum was arrived at by 
a construction of the bond in accordance with the conclusion we hâve 
herein indicated, 

We hâve not thought it necessary to pass upon eaeh assignment 
of error separately. The views we bave expressed above include an 
interprétation of those parts of the bond material to the issue upon 
which the case must tum. The assignments of error as to évidence 
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admitted 0¥er objection hâve beefi'examilied. None of tîiem are well 
takeo or matérial. The instilTictibn given the jury was mevitable, 
and: the judgmeut must be afflMned. The costs will be divided. 



In re HOUSB. 
(District Ootirt, E. D. New York. Augtist 7, 1900.) 

BAHEBtJPTCT^QRODNDS FOK JRkFUSING DiSCHAHOE. 

It Is no ground for jcefuslng à dlsctarge to a bankrupt that he di4 not 

Include In hls scheduleS a daim agâlnst lils wlfç on a'ccount of a gift made 

Héi Beretai years beferé hls bankriSptcy, and which was ralld as to him 

anft ail hls creditois except one, who lûight havé maintained a suit to set 

- It aslde las tp him. 

In Bankruptcy. On application by bankru^t for diacharge. 

J. Sttart JEioss, for bankrupt. ' 
JobnîHenry Hull, for crediton. 

TH0M4^^ District Judge. The.bankrupt gave to his "wife two 
check^, one on Decepiber 28, 1893, and one on Deceraber 30, 1893, 
am9uni|j% tp the sumpf $11,491.83. He sliould hâve used the money, 
80 far fas nèpesBary, to pay oné Moore, thé creditor now opposing 
his dïscljj^ge upoi the ground, ^o far as concems this item, that he 
siiould in some proper form h^ye incinded this transaction in liis 
schedules. The gift to the wife was in fact in fraud of the right of 
Moorè as creditor, ai^d could hâve been reached by him in a proper 
creditor's ^ction. But, snbjeçtto satisfaction of Moôre's claim, the 
gift was valid. What ,^sset sliould the bankrupt hâve placed in his 
schedujes?, , A, claim against his wife? Hé could not hâve recovered 
the money, Tphether Jb^s gift w;as made in fraud of his creditors or 
otherwise. ^e cause of action for sueh reopvery wa^ in the creditor, 
and the igijft çould be avoided only at thje instance of the creditor. 
À-s to alLother,person8, including the donôr, the gift wàs valid. For 
some six years ;|he la^çys of Ne^w York hâve furnished the creditor a 
remedy, wîiich ne |iaSfn<pt ma^e available. While the matter is not 
beyond dçnbtj'it seeijiâ logiçal that a bankrupt shoulâ not be denied 
a discharge, because.a gift to hïawife might be ayoided by a creditor, 
when the gift, was made 'several years before tl^e eriactment of the 
bankruptcy act»îLnâ hençe without iMJSsible intention to évade its pro- 
visions. ItTipay; be thi^ duty of the trusta to récover the money, 
bpt it "f Ur be, obser^e(| that suçh recovery could be f or the beneflt 
of Moore aïone, and joiily to thé extênt necessary to extinguish his 
^ebts, and not for the puisses qf gênerai . adminisitration under the 
bankruptcj^ act; that,is, lUie trusfèe may do f or Hoor^'s sole beneiit 
what at £uiiiy -tjpe sinee the time of gift,^oore could bave done for 
himself. 
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In re HYDE & GLOAD MFG. ÇO., Limited. 

(District Court, E. D. New ïork. June 4, 1900.) 

Bankkuptct— ScFFiciBNCï OF PETITION— Unauthorizbd Altbbatiow. 

An amended pétition in bankruptcy, executed as such by a creaitor to 
be flled in proceedings prevlously instituted, cannot, after such exécution, 
and after the proceedings bave been dismissed by the court, be converted 
into an original pétition by striking out tbe word "amended," and be made 
tbe basls of a new and indépendant proceeding; and where it bas been 
so filed it wlll be dismissed on the facts belng made to appear to the 
court. 

In Bankruptcy. 

Belfer & Flash, for certain creditors. 

Francis A. McClosliey, for receiver. 

Charles De Hart Brower, for petitioning creditors. 

THOMAS, District Judge, It is charged that a pétition filed May 
23, 1900, by Ludwig Lesser and others, to adjudge bankrupt the Hyde 
& Gload Manufacturing Company, Limited, was altered by striking out 
certain portions thereof after its exécution, by one of the petition- 
ing creditors. Certain of the matter stricken out relates to the 
names and interests of proposed petitioning creditors, who did not 
flnally join in the pétition. While the altération of the pétition in 
this respect is disapproved, it may not afifect its légal existence. But 
it is also charged that the pétition was amendatory of a pétition 
theretofore flled in this court by the same parties, and that the word 
"amended" was struck out after exécution. Nothing in the replying 
afifidavits shows that the word "amended" was strudi out before the 
exécution of the pétition, and therefore the charge in that regard 
must be sustained. The resuit is that a pétition executed in an ac- 
tion which the court had dismissed at the time of its exécution has 
been flled, and is of no avail, inasmuch as the striking out of the 
word "amended" was unlawful, and an attempt was made to change 
the légal status of the pétition so as to make it the basis of a new 
•and indépendant proceeding, while in fact it was executed as auxil- 
iary to the pétition which had been theretofore filed Therefore the 
appointment of the receiver under the second pétition was void. It 
cannot stand as an amended pétition, because the proceeding in which 
it was executed has been dismissed. It cannot stand as an original 
pétition, because it was not executed as such, and an attempt to 
change it to such pétition was illégal and unavailing. Therefore the 
pétition must be dismissed. But another, and, so far as appears, 
valid, pétition has been flled. By virtne of the jurisdiction thus 
acquired, ail proceedings upon the part of the assignée are stayed, 
and he is directed forthwith to report to this court the property now 
in his hands; and the clerk of the court will prépare and présent 
an order to that effect. This will obviate the necessity of appoint- 
ing a receiver, but, as the receiver has acted in good faith, the som 
paid for procuring his bond should be paid him. 



618 lOû' F&t)Èàài,''nÉPo'aTER. ' 

■"''■'■■■'■'' îa fè'ST(MlM'èt*a!î ' ^' 
(District Oonrt, B. D. New ïort. July 27, 1900.) 

1. MANUfACTORINa COHl*QSÀTIOIf— AOT OF , BANKfeTJPTOY— PrBFKKBNCB— DlSSO- 

I.UTION OS" COBPORÀTiON. ' 

A manufacturing corporation, whlch Sas permitted three Judgments to 
' betakan agalnst it, «nd exécutions to bfe îssued thereon, and its property 
tô be adveirtlsed for sàle thereuader, and wWôh thereatter Instltutes pro- 
céedlngs for the dissolution of tïie corporation, Is chargeable with having 
corûinlttèd an act of Miikruptey, Wlthin Bankr. Act, § 3a, subd. 3, providing 
that an act of bankruptcy may be committed by sufferlng or pei-mitting, 
while Insolvent, any créditer to obtain a préférence through légal proceed- 
Ings, and not having vacated or discharged the same at least flve days 
before sale. 

2. Same— Dissolution of Corporation. 

The commencement of voluntary procéedings for the dissolution of a 
manufacturing corporation dbes not hare the efCect to extinguish the liens 
of ail levles on exécutions against the corporate property, so as to relieve 
the corporation froni the opération of Bankr. Act, § 3, siibd. 3, providing 
thàt an act of bankruptcy Is committed by permlttlng a créditer to obtain 
a préférence throughi légalproceedinga, and not having discharged the same 
at lëâst flve days before sale. 

Charies De Hart Brower, for petitioner. 
Paul Grout, for alleg^: bankrupt. 

THÔiiAS, District Judge. The question is whether the alleged 
bankrv^pthas committed aa act of bapkruptcy. Ifso, the act falls 
under jçctioia 3, subd. 3, whereby it mast hâve "suffered or permitted, 
while insplveat, any creditor to obtain a' préférence through légal pro- 
céedings, ;and not havj»g at least five days before a sale or final dis- 
position of any property affected by sueh, préférence vacated or dis- 
charged iSueb' préférence." Between the jmonths of May and November, 
1899, seveEfti judgments ,were recovered against the alleged bankrupt, 
and exécutions thereon placed in the hands of the sheriff of the 
CQimty of Kings, In NoTOmber such offlcer advertised certain Per- 
sonal pj-operi^ for sale jon.December Ist. Two notices of sale were 
duly posted six day» befare the sale, but there is a conflict of évidence 
respectings the third notice, as the person who posted it was not pro- 
duced by either party. However, the third notice was posted six 
days previws to December Ist, the day appointed for sale, because 
the depu^ sheriff states that he saw it after it was posted, and 
that he saw it « day or so after its date. Its date was November 
28d; hence lie saw it November 24th or 25th. It was delivered to 
the ofScer'B assistant, for posting, November 23d, and the fact that 
the depntyiiihePiff saw it posted on the 24th or 25th is sufflcient 
évidence of due posting. It is contended on the part of the alleged 
bankrupt thf^t the voluntary procéedings for the dissolution of the 
corporation: vacftted the preferenoe, while it is urged on the part of 
the petitioner; that the procéedings conflrmed the préférence, inas- 
œnch as Aie lien created by the levy upon personal property would 
be conflrmed. The.levy Of the exécution created a lien, and the at- 
tention of the court is called to no statute providing that the volun- 
tary procéedings should discharge the lien. The alleged bankrupt cou- 
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tends that voluntary proceedings taken by a corporation for dissolu- 
tion extinguish the liens of ail levies on exécutions. But it is not 
thougM that a corporation may in such manner escape tlie eiïect of 
a levy upon its property. Hence it is concluded tliat the alleged 
bankrupt suffered numerous judgments to be entered against it, exé- 
cutions to be issued thereon, levy to be made, and property to be 
advertised for sale, and before the sale took proceedings calculated 
to continue the beneflt of the levy. The act of bankruptcy was corn- 
mitted, and this court bas jurisdiction to proceed with the adminis- 
tration of the estate. 



TIFFANY V. UNITED STATES. 

(Circuit Court, S. D. New York. Febrnary 26, 1900.) 

Ko. 2,789. 

1. CusTOMS DuTiKs— Construction of Tekms XJbed in Statute. 

Terms which had no commercial meaning at tlie time they were used 
In a tariff statute must be construed In accordance "with their plain, natural 
meaning. 

2. Same— Classification — Drillbd Pbaki,s. 

Pearls wlilcli, tlaougli not strung, liave been drilled or plerced, are not 
dutiable under paragraph 43G of the tarife act of 1897, as "pearls In their 
natural state, not strung or set," nor are they within any of tlie otlier 
jewelry paragraphs, but must be classifled for duty under the gênerai pro- 
visions of section 6, covering manufaetured or partly manufactured articles 
not enumerated. 

Appeal from the décision of the board of gênerai appraisers flxing 
the classification for duty of certain imported merchandise. 

W. B. Coughtry, for importer. 

Henry C. Platt, Asst. U. S. Atty., for the United States. 

LACOMBE, Circuit Judge (orally). The question as to the com- 
mercial meaning of the phrase "pearls in their natural state" is of no 
assistance to the disposition of this case, because with practical 
unanimity ail the witnesses agrée that that phrase was not known to 
the trade when this act was passed. Act July 24, 1897, c. 11. It 
was a phrase coined by congress, wholly unknown to merchants; and 
the mère fact that since the passage of the act the merchants engaged 
in this trade hâve given a meaning to the words used by congress 
which seems to them reasonable and fair, and which bas been, per- 
haps, produced somewhat by the influences of their own business, 
makes no différence. We must take the words in the sensé in which 
congress uses them; and, inasmuch as it appears that they had no 
commercial meaning at that time, we must take them in their plain, 
natural meaning. The sélection made by congress seems to hâve been 
an unfortunate one, for it leaves the situation, as bas been pointed 
out, such as to fix a higher duty on the lower article; but unless, out 
of the language which congress has used, a meaning other and différ- 
ent from that can be fairly read, the court, within its powers, cannot 
correct the difflculty. Xow, the suggestion which might naturally be 
made that, paragraph 434 having provided for pearls set or strung, 
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pàl^agrapt 436 provides forpeatls that arfe not stning or set, and that 
UîÀt is aie dividing Une, wiir ûot do. Thàt division, or a similar one, 
Beelûs to hâve been quite satilafë,ctory ià the past. In the act of 1890, 
by f>aragraph 453, pearls were taxed 10 per cent., and the only distinc- 
tion or only advance beyond that was jewelry. In the act of 1894, 
peafls, iâcluding those that are strung biït not set, are taxed at 10 
per cent., and pearls set taxed at 30 per cent. TJp to that time "set" 
and "strupg" seem to hâve been the àdj actives which marked the 
point of division. But congrus, for some reason or other, — what we 
cannot tell, — was not satisfied to préserve that division, but added 
in paragraph 436 a provision that the pearls must be not only un- 
strung and unset, but also must be pearls in their natural state. Of 
course, there is no excàpe from the pi*oposition that a drilled pearl 
is not a pearl in the natural state. As the witness Benedict put 
it, it is a pearl with a hole, and nature never made the hole. So 
that, if thèse words are to be taken in their natural meaning, ao- 
cording to the grammatical structure of the sentence, vre hâve to 
find, in order to place pearls vpithin the 10 per cent, clause, that they 
are not only not strung and not set, but also are actually pearls in 
their natural state. Now, the resuit of that undoubtedly is that con- 
gress hàs not, as presumably it intended to do, covered ail kinds of 
pearls In the various jewelry paragraphs, and has left a kind of pearl 
to be covered by one of the càtch-all paragraphs. That the court 
cannot correct. If the court is satisfied that congress meant to cover 
ail kinds of pearls in some way or other, the fact nevertheless re- 
mains that it has failed to do so, and the court cannot correct it. 
We must take the phrase in the sensé in which congreSs apparently 
used it. That being so, the décision of the board of gênerai appraisers 
is affirmed. 



In re WILSHIEB. 

(Circuit Cîoiirt, S. D. Califomia. July 19, 1900.) 

No. 46. 

L CoNSTiTtiTtoirÀi) Law— Pouce Régulations— Rbview bt Courts. 

Laws enact^4 ^ the exercise of the police power, whether by a mu- 
nicipal corporation actlng lij, pursuance of the laws of a state, or by a 
state Itsélî, must be reasonable, and are always subject to the provisions 
of both the fédéral and state- constitutions and to Judlcial scrntiny; but 
the courts wlll not déclare such laws invalld as tmconstitutlonal exeept In 
clear cases. 

& CoNSTiTDTjoNAïf, IjAw— Police Powbrs of State— Ordinancb Resulating 

HeIOHT OB' BlLLBOAHDS. 

A municipal corporation may lawfully, In the exercise of gênerai police 
powers delegated to It by Its charter, regulate the helght of biUboards 
maintalned tljereln, within reasonable Umlts, and a clty ordinance limlt- 
ing the helght of such structures to six feet from the ground or sidewalk 
Is not so cleârly unreasonable as to justify a court In holding It void as 
In violation of constitutlonal rlghts of property. 

On Pétition by H. G. Wilshire for Writ of Habeaa Cîorpus. 

Borden & Carhart, for petitioner. 
Walter P. Haas, City Atty. 
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ROSS, Circuit Judge. Section 11 of article 11 of thé constitution 
of the State of California provides: "Any county, city, town or town- 
siiip may make and enforce within its limits ail such. local, police, 
sanitary and other régulations as are not in conflict with the gênerai 
laws." By section 22 of article 1 of the charter of the city of Los 
Angeles that city is given the power "to make and enforce within its 
limits such local, police, sanitary and other régulations as are not 
in conflict with gênerai laws and are deemed expédient to maintain 
the public peace, protect property, promote the public morals and 
préserve the health of its inhabitants" ; and by subdivision 13 of sec- 
tion 2 of article 1 of its charter the city is empowered to license and 
regulate the carrying on of any and ail professions, trades, callings, 
and occupations within the limits of the city, to flx the amount of 
license tax thereon, and to provide the manner of enforcing the pay- 
ment of the same: provided, that no discrimination shall be made 
between persons engaged in the same business otherwise than by pro- 
portioning the tax upon any business to the amount of business done. 
On the 13th day of March, 1900, the city, through its council and 
mayor, adopted an ordinance entitled "An ordinance regulating the 
height to which any fence, building, or other structure, erected, built, 
constructed, or maintained for the purpose of painting thereon any 
sign or advertisement for advertising purposes, or posting thereon or 
afflxing or attaching thereto or thereon any bills, signs, or other 
advertising matter for advertising purposes, shall be erected, built, 
constructed, or maintained," the flrst section of which déclares: 

"That It shall be unlawful for any person, flrm or corporation to ereet, 
build, constnict or maintain in the city of Los Angeles any fence, building or 
other structure of or to a greater height than six feet from the surface of a 
sidewalk, street, or the ground where the same is erected, built, constructed or 
maintained, for the purpose of painting thereon any sign or advertisement for 
advertising purposes or posting thereon or afflxing or attaching thereto or 
thereon any bills or signs, placards, cards, posters or other advertising matter 
for advertising purposes." 

The second section of the ordinance prescribes the punishment to 
be imposed on those violating its provisions. The petitioner was 
charged with unlawfully maintaiaing on certain promises situated 
within the city of Los Angeles (shown by the case made before the 
court to hâve been at the time owned or leased by him) a certain 
structure of a greater height than six feet from the surface of the 
ground for the purpose of painting thereon a sign for advertising pur- 
poses, upon the trial of which charge he was duly convicted, and 
adjudged to pay a fine in a sum within the statutory amount, in de- 
fault of which payment he was adjudged to be, and was in fact, im- 
prisoned, and from which imprisonment he seeks, by the présent pro- 
ceeding, to be discharged. The question in the case, therefore, re- 
lates to the validity of the ordinance mentioned; the petitioner con- 
tending that it deprives him of rights secured to him by the f ourteenth 
amendment of the constitution of the United States, which déclares, 
amoiig other things, that "no state shall make or enforce any law 
which shall abridge the privilèges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty 
or property without due proçess of law; nor deny to any person with- 
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in its jurisdiction the equal protection of the laws." Thèse provis- 
ion» of the constitution secure to eveiy one tlie right to engage in any 
lawful business, and to use and enjoy his own property at his will 
and pleasure, subject to the imposition of lawful licenses, taxes, and 
other légal régulations, and to the maxim "Sic utere tuo ut alienum 
non Isédas." "Many of the powers exercised by municipalities," says 
Judge Dillon in his work on Municipal Cîorporations, "fall within 
what is known as the 'police power' of the state, and are delegated 
to than to be exercised for the public good. Of this nature is the 
authority to suppress nuisances, préserve health, prevent ares, to 
regulate the use and storing of dangerous articles, to establish and 
control markets, and the like. Thèse and other similar topics will 
be considered in appropriate places. But it may hère be observed 
that every citizen holda his property subject to the proper exercise of 
this power, either by the state législature directly, or by public or 
municipal corporations to which the législature may delegate it. 
Laws and ordinances relating to the comfort, health, convenience, 
good brder, and gênerai welfare of the inhabitants are Comprehensive- 
ly styled, 'Police Laws or Régulations.' It is well settled that laws 
and régulations of this character, though they may disturb the enjoy- 
ment of individual rights, are not unconstitutional, though no pro- 
vision is made for compensation for such disturbances. They do not 
appropriate private property for public use, but simply regulate its 
use and enjoyment by the owner. If he sufifers injury, it is either 
damnum absque injuria, or, in the theory of the law, he is compen- 
sated for it by sharing in the gênerai beneflts which the régulations 
are intended and calculated to secure. The citizen owns his property 
absolutely, it is true. It cannot be taken from him for any private 
use whatever, without his consent, nor can it be taken for any public 
use without compenaatioi*; still he owns it subject to this restriction, 
namely, that it must be so used as not unreasonably to injure others, 
and that the soverelgn authority may, by police régulations, so 
direct the use of it that it shall not prove Bernicious to his neighbors, 
or the citizens generally. Thèse régulations rest upon the maxim, 
'Salus populi suprema est lex.' This power to restrain a private 
injurions use of property is essentially différent from the right of 
eminent domain. It is not a taking of private property for public 
use, but a salutary restraint on a noxious use by the owner, con- 
trary to the maxim, 'Sic utere tuo ut alienum non laedas.' " 1 Dill. 
Mun. Corp. (4th Ed.) p. 211, par. 141. 

Laws enacted in the exercise of the police power, however, whether 
by a municipal corporation acting in pursuance of the laws' of a state, 
or by a state itself, must be reasonable, and are always subject to the 
provisions of both the fédéral and state constitutions, and they are 
always subject to judicial scrutiny. Yick Wo v. Hopkins, 118 U. S. 
372, 6 Sup. et. 1064, 30 L Ed. 220; Forster v. Scott, 136 N. Y. 577, 
584, 32 N. E. 976, 18 L. R. A. 543; Toledo, W. & W. Ry. Co. v. City 
of Jacksonville, 67 111. 37; Ex parte Whitwell, 98 Cal. 73, 32 Pac. 
870, 19 L. R. A. 727; In re Marshall (C. C.) 102 Eed. 323. And such 
laws must, as said by the court of appeals of New York in Re Jacobs, 
98 N. Y. 105, "tend towards the préservation of the lives, health, 
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morals, or welfare of the community, and tlie court must be enabled 
to see some clear and real connection between Ihe assumed purpose 
of the law and the actual provisions thereof, and that the latter tend 
in some plain and appréciable manner towards the accomplishment of 
the objects for which the législature may use this power." In Mugler 
V. Kansas, 123 U. S. 661, 8 Sup. Ct. 297, 31 L. Ed. 210, the suprême 
court said: 

"The courts are not bound by mère forms, nor are they to be mlsled by mère 
pretensea. They are at liberty— Indeed, are under a solemn duty— to look at 
the substance of thlngs, whenever they enter upon the inqulry whether the 
législature bas transcended the limits of Its authorlty. If, therefore, the 
statute purporting to hâve been enacted to protect the public health, the pub- 
lic morals, or the public safety, bas no real or substantial relation to those ob- 
jects, or Is a palpable invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge, and thereby give eflfect to the constitu- 
tion." 

Authorities to the same effect might be multiplied almost without 
number, but upon propositions so well settled it is not deemed neces- 
sary. While the power of the courts to déclare a municipal ordinance 
or a State statute that contravenes a provision ol the fundamental 
law invalid is undoubted, it is equally well settled that the courts 
should exercise the power with great caution, and only in cases where 
the confliet is clear. Bearing in mind thèse principles of law, let 
us examine the city ordinance hère in question. As bas been seen, 
the thing thereby inhibited is the érection or maintenance anywhere 
within the city of Los Angeles, for the purpose of painting thereon 
or attaching thereto any sign, card, placard, poster, or other advertis- 
ing matter for advertising purposes, of any structure exceeding in 
height six feet. If the limit of height flxed by the city authorities 
had been 10€ feet, instead of 6, nobody, I apprehend, would doubt 
that it came within their power to provide for the safety, comfort, and 
welfare of the inhabitants of the city; just as they may regulate the 
height of dwelling houses and business blocks, establish flre limits 
within which no house shall be built except of brick, stone, or iron; 
prescribe the limits within which slaughter houses, soap factories, 
etc., shall only be built, etc. Any house or block may be constructed, 
if not prohibited by proper régulations, of such height as to shut out 
from the inhabitants of the city light, air, or sunshine, and, when sub- 
ject to earthquakes or other violent disturbances, otherwise îeopar- 
dize the health and safety of its people. The same thing is true in 
respect to structures built for advertising purposes, commonly called 
"billboards." It is a matter of common knowledge, and therefore 
within the notice of the court (Brown v. Spilman, 155 U. S. 665, 15 
Sup. Ct. 245, 39 L. Ed. 304), that thèse are usually, if not invariably, 
cheap and flimsy affains, constructed of wood, and erected on vacant 
lots of land along or near to the streets, in order to catch the eye of 
the passers-by. Such structures, if of suificient height, may be very 
readily blown over by wind, or shaken down by an earthquake, and in 
such event (depending upon their height and proximity to the public 
thoroughfare) may very easily cause injury to persons standing or 
passing thereon. Moreover, the views in and about a city, if beautiful 
and unobstructed, constitute one of its chief attractions, and in that 
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way add to the comfort and well-being of its péople. Billboards for 
ad^j^rtiging purposes, erected to any great àeight, -would undoubtedly 
be ëul)3'ectrt» ail of thèse, as -well asother, objections, and snch struc- 
tures are, thserefore, plainly witliiû the regulating power of the gov- 
eming body of the city. The matter before the court is, therefore, 
narrowed to the mère question whether the maximum height to wbich. 
such structures are permitted by this ordinance to be erected, to wit, 
six feet, is so unreasonably low as to amount to an invasion of the 
petitioner's constitutional right to use and enjoy his private property 
as he Cboo&es. It must be admitted that the limit prescribed ap- 
proaches.yèry closely, if it does ipot reach, the point of unreasonable- 
ness. But between tbe line above which the height prescribed would 
be obviously reasonable and below wliich it would be obviously un- 
reasoliàble there is a range concerning wMch reasonable and fair- 
minded men may well differ. The action of the municipal authorities. 
exerciséd withih that range, ought not, in my opinion, to be inter- 
f ered with by the courte. In a very récent case before Judge Khodes 
of the superior court of Santa Clara county, Cal., that leamed judge 
declined to interfère with an ordinance flxing 10 feet as a maximum 
height for the érection of such structures, saying, in bis opinion: 

"In thJs'iîàse, if the prohibition weire agatnst a height above 50 feet, there 
could be no question of Itsvalidlty, aliy more than theré would be In the 
other cases giyèn as to the height of houses. If they were limited to only 2 
feet, it would be equally clear that It would be unreasonaWe. Now, between 
those poiiitf there Is a reasonable llmlt. The authorities that hâve passed 
the ordinaùtïè hâve said that, In thelr opinion, 10 feet Is not an unreasonable 
llmlt. Gaii the court take upon itself to say that it Is unreasonable? If they 
had said 16, feet, I do not thlnk there «ould be any question about its valid- 
Ity. If they had sald 8 feet, or 9 feet, çr 10 feet, or 12 feet, It.ls very difflcuilt 
to flnd any point where the court could Intervene, and hold that the limitation 
of the height Is' not reasonable. I do not think that the court can déclare 
that 10 feet is unreasonable." Siebe v. City of San José (recently deeided). 

I entertain a good deal of doubt in respect to the reasonableness 
of the maîiïûum limitation plaCed upon the structures in question 
by the municipal authorities of the city of Los Angeles, but the fact 
that this doubt exists issufflcient reason for the court to décline to 
adjudge thé ordinance inyalid. It is only in clear cases that such 
à judgmeht ^hould be gîven. It results froin what has been said 
that the pétition must be dismissed, and tlie prisoner remanded to 
the custody of the ofBçer. It is so ordered. 



I \-: In re CAKVBR. 

(Cfrcuit CJourt, D. Maine. August 14, 1900») 
;,,,■ 'No. 166.' .' , 

l.- HABBAS OàBPtîk^DETEBfTlON OP MlNCH IN MlLITAKT SERVICE— AgE—ËVI- 

Upgn application by a parent for a wrlt of habeas corpus for the releas» 
of his mlnpi? son, who Js "^nlawfully detainedln the military service of the 
United Stàtês, the téstimony of the petitionef.as to the date of the birth 
of the son Is not suflaclent to establish the âge of the latter, when it is 
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évident ttat It çan be supported, if true, by the usual documontary évi- 
dence. 

a. SaMB— MlLITARY OpFKNSB— CONFLICT OF JdbISDICTION. 

The fédéral courts will entertain Jurisdiction for wrlt of habeas corpus 
for the release cf a miner, under the âge of 21, who Is detained in the 
mildtary service of the United States under enlistment, in violation of 
Rev. St § 1117, although charges hâve been filed against the minor by an 
officer of the army for violation of Act July 27, 1892, § 3, mailing f raudulent 
enlistment, and the receipt of pay or allowance thereunder, punishable by 
court-martial, if the charges hâve not been acted upon by the executive 
department of the government. 

PUTNAM, Circuit Judge (orally). This is a proceeding by writ of 
habeas corpus issued by order of this court on the pétition of James 
W. Carrer, of Auburn, in thie state, representing that he is the father 
of Charles B. Carver, who was born at Lynn, in the state of Massa- 
chusetts, on the 5th day of March, 1880, now detained in the 
military service of the United States under enlistment in violation of 
section 1117 of the Kevised Statutes. The petitioner has testitied in 
support of the allégations of the pétition, and he has also testifled 
that both he and his son are citizens of the United States, and that his 
son formed a part of his family until he enlisted. The court is not 
willing to take the mère testimony of the petitioner as to the date of 
the birth of his son, while it is évident to the court that it can be sup- 
ported, if true, by the usual documentary évidence. We are advised 
by the testimony of the petitioner that proper return of the birth was 
made at Lynn by the attending physician, proof of which can be at 
once obtained. 

On the filing of documentary évidence of the date of birth, the case 
will be entirely clear, and within the précédents, except for a single 
question which is raised in the return to the writ by Lieut. Barrette, 
who is the commanding officer to whom it issued. It appears that 
prior to the flling of the pétition for the writ of habeas corpus, and 
therefore prior to the jurisdiction of this court attaching, charges were 
flled by Lieut. Barrette against Charles B. Carver for violation of 
section 3 of the act of July 27, 1892 (27 Stat. 277, 278). That section 
is as follows: 

"That fraudulent enlistment, and the receipt of any pay or allowance there- 
under, is hereby declared a military offense and made punishable by court- 
martial, under the sixty-second article of war." 

The facts show that the enlistment was fraudulent, and that there 
hâve been received pay and allowances thereunder. It may well be 
doubted whether, under the constitution, fraudulent enlistments can 
be made offenses punishable by court-martial; but there can be no 
question that the receipt of pay or allowances after fraudulent enlist- 
ment may be made so punishable. 

Also, a question arises whether the rights of the parent under sec- 
tion 1117 of the Eevised Statutes, so fully recognized by the courts, 
can be defeated by proceedings under the articles of war based on 
an enlistment contrary to that section of the statute; and so the fur- 
ther question arises whether or not such proceedings would not, so 
far as parents are concerned, be an exception to the gênerai rule that 
civil courts cannot take jurisdiction by habeas corpus pending proceed- 
103 F.— 40 
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iagff.befope a coârt-HiartîaL Bttt ît is not iiëcessîÉi^ tô enter Ititû that 
question, because it is clear that the jurisdiction of tMs;icÉttirt at- 
t^çdtied, j^^ is not âfl^ed Jjy ty iuere f açt that ciiafg^ài wePe flled. 
l^rûé ii'ip lijàt it seeniato be wéll settled by the décisions, and it is 
also ooiûsonaiit with tliie raies of law framed toprevent uîiseemly con- 
flicté betwéen diiferent judicial tçibuna.ls; that, ordinariîy, where 
chatg'éS'lxaTe b'éen préferied àiid a court-martial having jurisdiction 
has bçen ordéred, and the persoit dharged bas been held to answer, 
the jurisdiction which attaches in favor of the court-martial will ex- 
clude that of a civil tribunal in which proceedings for a writ of habeas 
corpus may afterwards be commèûided. Under such circumstanees, 
the civil" tribunal most ^ait untilithe court-martial has concluded its 
procèediûgs, and even until the sentence, if any, imposed by the court- 
martiàl, lias been worked out ; aûd this raie might apply even where 
an arrest had folio wed in conséquence of the charges, although pre- 
ceding the organization of the military court. But, aside f rom the 
peculiar question which we hâve Suggested, and which we do not 
flnd it necessary to àttempt to answer, the raie has no application 
merely because charges hâve been flled which hâve not been acted on 
by the executive départaient, and may never be acted on. 

Therefore it is the duty of this court to exercise its jurisdiction, 
and to order the discharge of Charles B. Carver on the writ which has 
already issued; and a judgment will be entered accordîngly on the 
flling of a certifled copy ôf the record of the return of his birtb al- 
ready referred to. Meanwhile, having already been brought into 
court and committed to the custody of the marshal, he will remain in 
his custody tintîl further order. 

, .. (AugustlS, 1900.) 

The court, having cohsidered the writ, the return thereto, the an- 
swer to said return, tiiè proofs, and the arguments of counsel, déter- 
mines that the petitioner, James W. Carver, is entitled to hâve Charles 
B. Carver, who has been brought in on the writ, and is now in the 
custody of the court, dischargéd f rom the military service of the Unit- 
ed States, and that the said Charles B. Carver should be dischargéd 
from such military service, and judgment is entered aceordingly, with- 
out costs. 



In re NEBLY. 
' (Circuit Court, S. D. NeW York. July 18, 1900.) 

1. EXTRAMTIÔ1J--P0WKR O» CONQBSgA TO AUTHOBIZE. 

It is wlthln the power of congress to provlde Ibiy stfttute for the extra- 
dition of fogitives from t^ie Justice, of a foreign coùntry wlthout any recip- 
rocal treaty; but as a matter of international eomity, ânia such power ia 
not affectjÊâ 'by^the diaracter of the crlmlnal procédure in such country, 
or by the façt that the alleged oftender against Its lawB may be a citizen 
of the United States. 

8. Same-tConstitutionalitt of Statuts — Fohbign Cotjntrt Occupibd bt 
Unitêp States. 

ACt Juûé 6, 1900, amenfling the extradition lâws by authorizing the 
extradition of persons charged with violation of the crlmlnal laws of any 
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foreign country or territory which, or any part of whlch, Is occupîed by 
or under the control of the United States, Is not unconstitutîonal, as ap- 
plled to Cuba, on the ground that under the constitution the United States 
cannot occupy or exercise control over the island, since its inhabitants are 
free and independent. The United States was in military occupation of 
the island as the territory of an enemy at the time It compelled Spain, as 
the resuit of the war, to relinquish her sovereignty over It, and may con- 
stitutionally continue such occupancy until the political branch of the gov- 
ernment shall détermine that It Is no longer necessary. 
8. Same — Procbbdings— Objections to Documents. 

Teehnical objections to documents in extradition proceedings as to mat- 
ters of form are not entitled to favorable considération by the courts, and 
if the certifieates, signatures, etc., are in substantial conformity to the re- 
quirements of the statute, and give reasonable assurance of authenticity, 
it is sufficient. 

Proceedings for tlie extradition to Cuba of Charles F. W. Keely. 
On preliminary objections. 

Henry L. Bumett, U. S. Atty. 
John D. Lindsay, for the accused. 

LACOMBE, Circuit Judge. Argument was heard on the prelim- 
inary objections on June 29th, and the 23d of July was then desig- 
nated for the présentation of testimony on the question of probable 
cause in the event of the court's overruling such objections. That 
date is so near at hand that décision on the objections should be 
filed forthwith. Counsel hâve taken so long to prépare briefs (they 
were only received yesterday) that there is not the time to enter 
into any élabora te discussion of the points presented; nor, indeed, 
is any such discussion necessary. Some of the objections advanced 
on the oral argument appear not now to be pressed, and those still 
urged do not présent any difQcult questions. This proceeding is 
brought under a récent amendment to section 5270 of the United 
States Kevised Statutes, hereinafter referred to as the "Act of June 
6, 1900," To the existing provisions as to extradition it adds the 
foUowing: 

"Whenever any foreign country or territory or any part thereof is occupîed 
by or under the control of the United States, any person who shall violate, or 
who bas violated the criminal laws in force thereln, by the commission of the 
foUowing offenses, namely: [Hère follows a long enumeration, which includes 
"embezzlement or criminal malversation of the public funds, committed by pub- 
lic offlcers, employés, or depositaries,"] and who shall départ or flee, or who 
has departed or fled, from justice therein to the United States, any territory 
thereof or to the District of Columbia, shall, when found therein, be liable to 
arrest and détention by the authorities of the United States, and on the written 
request or réquisition of the military governor or other chief executive offlcer 
in control of such foreign country or territory shall be returned and surrendered 
as hereinafter provided to such authorities for trial under the laws in force in 
the place where such offense was committed. AU the provisions of sections 
fifty-two hundred and seventy to flfty-two hundred and seventy-seven of this 
title, so far as applicable, shall govern proceedings authorized by this proviso: 
provided, further, that such proceedings shall be had before a Judge of the 
courts of the United States only, who shall hold such person on évidence estab- 
lishing probable cause that he is guiity of the offense charged: and provided 
further, that no return or surrender shall be made of any person charged with 
the commission of any offense of a political nature. If so held such person 
shall be returned and surrendered to the authorities in control of such foreign 
country or territory on the order of the secretary of state of the United 
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States, and such anthorltles shall secure to such a person a talr and Impartial 
trial." - 

Under the exèi^Çise of tHe ttéaty-piaking power, congress has the 
piglit to provide for the retum of a fugitive criminal to the foreign 
country from which he hâs fled; and, waiving any requirement of 
entire reciprocity from the foreign country, it may, by sta.tute, with- 
oat treaty, pro^ridé f or such reton. ^his power haa been exercised 
by the fédéral government for years without question. It is a power 
exercised by every sovereign state, sometimes in accofdance with the 
provisions of a treaty, sometimes *ithout any treaty, as a matter 
of international comity. The mère fact that the individual who haa 
committèd a crime in a foreign country is himself a citizen of the 
United States does not prevent the United States from returning 
him to the country against whose laws he has oflended. Having 
voluntarily gone into the foreign country to commit his crime, he 
may involuntarily be retumed there for trial and punishment. Nor 
is it any sound objection against the extradition of the criminal 
citizen that the courts in the country to which he is returned follow 
a procédure différent from our own. The provisions of articles 4 and 
5 of the amendments to the constitution hâve no relation to the 
subject of extradition. In re De Giacomo, 12 Blatchf. 391, Fed. Cas. 
No. 3,747. He may be returned to some Latin country, where con- 
viction might follow upon hearsay testimony, or even upon vociférons 
déclarations of belief by more or less credulous individuals. If con- 
gress chooses to make such a treaty, he may be seilt to Turkey, or 
Siam, or Zanzibar, where it is safe to assume the procédure bears 
still lëss likeness to the common law. Having himself selected the 
forum for the commission of hia crime, he will not be heard to ob- 
ject that the procédure of its courts is not quite what he would 
prefer when he com es to stand trial. Any other rule would make 
this country an inviolable asylum for its dtizens whenever they may 
return to it red-handed from crimes committèd abrOad^ for its courts 
cannot punish for a crime committèd in a foreign country. Thèse 
propositions are elementary, and nothing in the brief or in the oral 
argument challenges their acciiracy. The principal objection ad- 
vanced on behalf of the prisoner, Whose identity is not disputed, is 
that this particular act of June 6, 1900, is unconstitutional, because 
it provides for extradition to a foreign country occupied by or under 
thé control of the United States; or possibly, to state the argument 
more accurately, because under ^e constitution; the United States 
cannot occupy or exercise control over the Island of Cuba, since its 
inhabitants are free and independent. The joint resolution of April 
19, 1898, declared that "the people of the Island of Cuba are, and 
of right ought to be, free and independent," and this flnding as to 
their status may be accepted by the courta Nevertheless it is an his- 
iorical fact of which the courts will take judicial notice that on that 
same day the territory of that island was occupied by Spain. Against 
that power we declared war, we ^ent our fleets and armies to the 
island, invaded it, joined battle with our alien enemies therein, and 
continued the struggle with them until throughout the length and 
breadth of the island our forces were in full military occupation of 
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this foreign territory. The déclaration of war was in no wise ob- 
noxious to tlie constitution, nor was the invasion, nor tlie conflict, 
nor the resnlt. In the entire séquence of events down to the date of 
Spain's acquiescence in such resuit by the ratification of the treaty 
of Paris, counsel for the prisoner flnds nothing to criticise as obnox- 
ious to the fédéral constitution. On the day that treaty was eigned 
we were indisputably in mUitary occupation of the island. Why, 
under the constitution, that occupation, legitimately entered upon, 
may not continue to secure the lives and property of American citi- 
zens within that territory, until the political branch of the govemment 
shall be satisfied that its further continuance ia unnecessary, it is 
difflcult to conceive, and no authority cited in the brief sustains any 
such proposition. Référence is made to Ex parte Milligan, 4 Wall. 
2, 18 L. Ed. 281, but that case is not at ail in point. There a citizen 
was tried by a court-martial, not in a foreign country, but in the 
State of Indiana, a portion of the United States, not at the time a 
part of the theater of war, with civil courts organized and in full 
opération, having jurisdiction to hear and détermine ail questions as 
to the offense with which he was charged. But there is no sug- 
gestion hère that, if remanded to Cuba, Neely will be tried by a court- 
martial or otherwise tban by a civil court following the same pro- 
cédure as that prevailing before the concession of Cuba's independ- 
ence. And, indeed, if the criminal laws of the island be enforced 
solely by courts-martial, that circumstance would not be a sufficient 
answer to request for extradition. Having chosen the country in 
which to commit the crime, he must accept the tribunals which ad- 
minister its laws. Moreover, it will be noted that the act of June 
6, 1900, is most careful to safeguard the party accused against un- 
substantial charges of crime. It provides that before the accused is 
returned there shall be an inquiry before a judge of a fédéral court, 
"who shall hold such person on évidence establishing probable cause 
that he is guilty of the offense charged." If the évidence fails to 
establish probable cause, the accused shall not be returned. This 
means probable cause tested by the practice of our courts, and sup- 
ported by évidence which we would hold compétent. No mère state- 
ment of an officiai that he has caused an examination into the facts 
to be made, with such and such a resuit, is of any probative weight; 
nor is hearsay compétent, nor unverified copies of documents. There 
must be laid before the court sworn statements as to facts (not as 
to beliefs, or opinions, or déductions), from which the judge may 
reach the conclusion, despite such explanatorj' évidence as the ac- 
cused may offer, that there is a prima fade case made out against 
him. The objection that the act of June 6, 1900, is unconstitutional 
is unsound. 

Varions technical objections are urged to the sufBciency (in form) 
of the various documents presented; as, for instance, that a certain 
certiflcate is signed by the military govemor, and not by the principal 
diplomatie or consular officer; and that there is no certification that 
certain dépositions are so authenticated "as to entitle them to be 
received for similar purposes by the tribunals of the foreign country," 
— ^probably not material when authenticated so as to be received upon 
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the spécial ifldtpenclent iftveeitigation to Ije had hère uader the act 
of 1900. ÔbJ^qti^ens of tliisiçlass are not given the weight oace ac- 
corded to thiew when the grajttting of atequest for extradition was 
more jealoiisly regarded by the courts than it is to-day. Originally 
it seemed to be the theo^ithat the sole foundation of the practice 
rested ia reçiprocity; and that, if some particular foreign country 
were backward abont returning our criminals, we would be keen to 
keep theirs. Dnring thisperiod courts; were astute to flnd flaws in 
certificates, jurats, seals, and signatures as an excuse for refusing the 
request of son^e, demanding govemment. At last, however, it seems 
to hâve been discovered that the thief, the rufBan, or the forger 
was not a particularly yaluable acquisition; and that, although it 
ipight be highly désirable that offenders against our laws should be 
brcfught back hère and tried, as a déterrent example, it was possibly 
niore important that thjs country should not be made a city of refuge 
for foreign criminals, £Lad that an enUgbtened public policy would 
be astute to fetum them, once we wece satisfied that they were 
criminals. lîie expression of this public policy is found in the pro- 
visions of the act of congress which iexcludes convicted criminals 
whose offenses are not political, withthose afflicted with contagious 
diseases and such as are liable to become a public charge. Sînce 
thén there has not beenso much hypeTcriticism in dealing with ob- 
jections as to form, and if the certificates, signatures, etc., are in sub- 
stantial cpnfiqinnity to the,requirements of the statute, and give rea- 
eonable assurance of authenticity, it is sufflcient. Such seems to be 
the case hère, and the documents are admitted for what they may be 
worth. Some of them are mère déclarations of opinion, containing 
no relevant facts. Their efflect, however, will not now be discussed. 

Upon the çral argument some question was made as to whether 
article 401 of the Pénal Code of Cuba and Porto Kico or sections 
37 and 55 of the Postal Gode were in force in Cuba at the time of 
Neely's alleged offense. It is assumed from the cîrcumstance that 
tMs point is not discussed in the briefs that counsel acquiesce in 
the suggestion made by the court upoû the argument, that the ques- 
tion now to be determined is whether there is probable cause that 
the prisoner committed the offense enumerated in the act of June 9, 
1900. If that be shown, it may be left to the trial court to décide 
which spécifie provision of thèse Codes was in force and violated. 
The description of offense in either Code is clearly within the broad 
language of the act of June 6, 1900. 

Counsel hâve discussed the évidence. This is prématuré, and will 
not be considered by the, court until after the hearing on July 23d, 
when further proofs nray be adduced. It will be sufflcient now to 
indicate that the mère présentation of an indictment or its équiva- 
lent cannot be held sufflcient under this act. The court is to flnd 
probable cause on évidence. Witnesses need not be brought from 
Cuba to testify ihere, but their swom: statements can certainly be 
obtained, so that the court's conclusion may be based upon compétent 
proof of facts within the knowledge of the witnesses. The prelim- 
inary objections are overruled. "Hie hearing on July 23d is fixed 
for 1:30 p. m. 
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In re NEELY. 
(Circuit Court, S. D. New York. August 8, 1900.) 

1. Extradition — Issues in Proceeding—Act June 6, 1900. 

Under Act June 6, 1900, providing for the extradition of persons cliarged 
with violation of the crimlnai laws of any foreign country occupied tiy or 
under tlie control of ttie United States: "provided, furtlier, ttiat sucli pro- 
ceedings sliall be had before a judge of tlie courts of tlie United States 
only, who stiall liold sncli person on évidence establislilng probabie cause 
that lie is guilty of the offense eharged," it Is the sole function of the 
judge before ■whom such proceedings are had to détermine the question 
of probable cause upon évidence whlch is compétent under our laws, and 
it is not his province to enter upon the question vrhether the accused, if 
surrendered, will be accorded a fair and impartial trial. 

2. Samb— Probable Cause— Sufficibnct of Evidence. 

In proceedings for the extradition of the défendant to Cuba to answer 
to a charge of embezzling public funds as a public offlcer, évidence that 
he veas the head of the bureau of finance in the department of posts of the 
Island of Cuba, which bureau Issued stamps to the postmasters of the 
island, and received the remittances therefor, and deposited the same in 
bank; that défendant personally received and receipted for such remit- 
tances, and directed the amount of each deposit, himself making up the 
packages therefor; and that dnring a considérable time the receipts, as 
shown by the books, uniformly exceeded the deposits,— is sufficlent to 
establish probable cause, and v?arrant the holding of the défendant for 
extradition. i 

Proceedings for the Extradition to Cuba of Charles F. W. Neely. 
Hearing upon the merits. 

Henry L. Burnett, U. S. Atty. 
John D. Lindsay, for the accused. 

lACOMBE, Circuit Judge. The varions preliminary objections 
hâve been disposed of in the former opinion. Upon the hearing coun- 
sel for the prisoner offered to prove by witnesses that a fair and 
impartial trial cannot be secured to the prisoner in the Island of 
Cuba. Eeliance is placed upon the report of the judiciary committee 
of the senate recommending the passage of the act of June 6, 1900, 
the concluding paragraph of which reads as follows: 

"In order that there may be no vexations exercise of the power of extradi- 
tion under this act, it is provided that there shall be shown probable cause be- 
fore a judge of the appropriate court who shall order the retums and surren- 
der, but no such order shall be made until the judge shall be satisfled that the 
accused ■wlïl hâve a speedy and fair trial." 

If the statute had passed in the language recommended by the judi- 
ciary committee, there would be force in this argument; but the 
history of the enactment is conclusive against the conducting of any 
such investigation by this court. When the bill came from the 
house of représentatives, the concluding sentences read as follows: 

"Provided further, that such proceedings shall be had before a judge or a 
justice of the courts of the United States only, who shall hold such person 
on évidence establishing probable cause that he Is guilty of the offense chargea. 
If so held such person shall be retumed and surrendered to the authorities 
in control of such foreign country or territory on the order of the secretary 
of State of the United States, and such authorities shall guarantee to such 
person a fair and impartial trial." 
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The judiciary committee of the senate reported in favor of "strik- 
ing out ail af ter the enacting 4latise;" and substituting an enactment 
wEch should contaja, inter alia, the following: ; 

"Provlded further, that before maklng such o];aer of surrender ftnd r^tnm 
the Jijdge shall be sai;lsflea thai proper provisioii èxlsts for seciiring to thè 
accuèëd 'à speedy abd fair trial for such offeiise, where he wlll be infopmed 
of the nature and cau^ié of the accusation, and be Confronted wlth the witnesses 
against hlm, and havè compulsorj; process for obtainjng witnesséâ In bis favor, 
and baVç'the aesistance of couns^ for his défense." 

Congréis^ hoWéTer, rejecteà this amendment proî^osed by the judi- 
ciary çonamittee, and passed the act in aûbstantially the language 
abote quoted froni the honse bill. Manifestly, theref ore, this court 
should net enter upon the investigation proposed. Its sole function 
is to détermine whether th^ is probable cause that the prisoner is 
guilty o( tliè offense Chargéd:,^uch offense beingone of those enumer- 
ated' |n the act. i It will not be necessaiy to discuss the testimony 
covering the entire period of the prisoner's incumbency. Touching 
the six weeks froih January 1, 1900, to February 10, 1900, the évi- 
dence is more eoïhpact and sÇpéciflc than it is for the other months. 
It appears that Neely was thé head of the bureau of finance in the 
department of posts of the Island of Cuba. That bureau issued 
"stamped paper" (i. e. stamps, postal cards, stamped envelopes, etc.) 
to the bonded postmasters of the island, upon their réquisitions, and 
feceived the remittances made by them to pay for the same. Such 
remittanceS carne by registèred inail usually, in the shape of di-af ts, 
warrants, cash, or money orders. The unbonded postmasters re- 
ceived stamps and paid cash. To the bonded postmasters there were 
sent receipts for their remittances, such recèipts being torn out of 
a book containing gtubs. Entries oi such remittances were also made 
in à book called "Bmall Oasli Book, Ejhibit A." In this cash book 
were also entei^ed the itenis of cash payments Tby unbonded post- 
masters. Deposits of thèse funds were made every 10 days in the 
North American Trust Cohijmny, the payments accumulating mean- 
whilè in the saf e. When a deposit wa^ inade, a deposit slip in the 
usual form was niade out and tumed ip with the funds. Now, for 
the period from Jàiniiary 1, 1900, to February 10, 1900, we hâve the 
small cash book— Exhibit A— -showing receipts of money from post- 
masters. George W. Mar^^l, who tas been employed in the bureau 
continuously since February^ 1899, testifled under oath- before the 
court that every entry in the book for that period is in his own 
handwriting; that he knew <>f the transaction at the time, having 
himself prçpared the receipt for the postmaster, which Neely signed, 
and that his entier was accurately made. It is, of course, possible that, 
through error or «rersight, or otherwise, other money may hâve been 
receivedïind noteiitered; but that such amounts as are entered were 
received is sworn to positively by a witness having personal knowl- 
edge of the facts». and is whoUy uncontradicted. Thèse items ag- 
gregate Î38,96f7i29. The tdler or clerk in charge at the Notth 
American Truèt Company t^tified to the deposits ma^e during the 
samç, period, and that none others than those he swore to were made 
during that period. He produced the original deposit slips. The 
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witness Marshall, being shown tliese slips when on the stand, identi- 
fied them, and swore that, except for a mémorandum in Neely's 
handwriting on the slip of January 6, 1900, they were entirely in 
his own handwriting, and accurately represented the deposits made 
bj him on the dates given. They are as follows: January 6, 1900, 
$4,000; January 10, 1900, P,000; January 20, 1900, |5,700; Janu- 
ary 30, 1900, $4,830; February 10, 1900, |6,907.57,— total, |24,437.57. 
The différence between receipts and deposits is |14,ô29.72. Some 
slight discrepancy by différence of time between receipt and deposit 
on the same day is, of course, to be expected; but the évidence of 
Marshall, direct and positive, not contradicted, or impeached, or 
qualified, or shaken on cross-examination, should satisfy any jury be- 
yond reasonable doubt that $14,000, or thereabouts, of funds received 
from the sale of stamped paper was lost, stolen, or embezzled after 
it reached the bureau. It further appears that Neely was in charge 
of the bureau, and directed its business methods; that he himself 
opened the mail containing the money, and either wrote the receipts 
himself or signed those which Marshall prepared, and which were 
sent to postmasters; that he had constant access to the books, and 
examined them; that he frequently — almoet daily- — looked over the 
accumulating funds in the safe, doing them up in bundles for conven- 
ience of counting and deposit; that he himself directed what should 
be the amount of each deposit, after Marshall had reported how much 
loose silver there was in the drawer, and himself handed to Marshall 
suflficient currency or drafts to make up, with such loose silver, the 
amount he thus directed to be deposited; that, except for himself and 
Marshall (who bas testifled hère to the correctness of his own trans- 
actions), there were changes in the personnel of the bureau, but that, 
as its records show, there was a uniform deficiency of deposits as 
compared with receipts from the beginning of Neely's administration 
until he left the island on leave April 28, 1900. It is, of course, 
possible that, while he was himself opening the mail, receiving the 
money, signing the receipts, handling the funds, counting them, mov- 
îng them from drawer to drawer of the safe, and making them up 
for deposit, others, in the bureau or out of it, could hâve made away, 
during six weeks, with |14,000^ — over 35 per cent, of the total re- 
ceipts — under his eyes, and almost out of his hands, without his 
knowledge or consent; but it is highly improbable. In the opinion 
of this court the government has abundantly shown that there is 
probable cause to believe that Neely is guilty of the offense of "em- 
bezzlement or criminal malversation of the public funds," he being 
at the time a "public officer" or "employé" or "depositary." Such 
an offense is obnoxious to the Pénal Code in force in Cuba, article 
401 of which provides that "the public employé who, by reason of 
his office, has in his charge public funds or property, and who should 
take (or consent that others should take) any part therefrom, shall 
be punished," etc. There is no merit in the contention that this 
article applies only to persons in the public employ of Spain. Spain 
having withdrawn from the island, its successor has become the "pub- 
lic" to which the Code, remaining unrepealed, now refers. The sug 
gestion that under this Pénal Code no public employé could be prose- 



634 103 FEDsBKAXi' REPORTER. 

cuted ôr punished until his superjor had heard the case, and turnéd 
the ofleader over to the criminal law for trial, is matter of defen&e, 
and need'iiot be considered liere. TJie évidence shows probable cause 
to^bdievé thatthe prisoner is guilty of an offense deflnèd in tiie act 
of Junei&j 1900, and whicli i& also a violation of thé criminal laws 
in for(ce;itt Cuba, andopon sochi évidence he will be held fôr extra- 
dition. :,;„ ■; . ■'■■,. , ■, . ; •''■ 

Two obstacles to his eiStradition now exist. i He has been held to 
bail in this court upon a criminal charge of bringing into this district 
governmfent funds embezzled in. another district. He bas also been ar- 
rested iû aeivil action bronght in this court to recover $45,000, which, 
it is alleged, he has converi;ed. Whenboth of thèse proceedings shall 
hâve been ;-discontinued, the ordep in ettradition will be signed. This 
may be done on August 13th, at 11 a. m. 



MATTHB^S,& WILLAKD JitFG. CO. v. AMERICAN LAMP & BKASS 00. 

et al. (three cases). 

(Çarçult Court, D, New Jersey. July 18, 1900.) 

1. Patents— biilôiNALiTY OB" I>EerGN^LÀ)ki> Base. 

The MUier design patent, No. 28,6'72, for a new design for bases for 
lamps, ig vpld for want oi; qrlglnality. 
8. Samk— DBSiGista— ;Patentabii.itt. j • ( 

A patétitèd design must be vlew!^ and consldered as a whole, and orlg- 
Inallty and itiOvelty wlU not be denled It because éléments or component 
■ parts cf. the design are old, If as à wlole It producea a new and pleasing 
Impression oa the sesthetlc sensé. 
8. Same-t-Desisii FOR Lamp Basb. 

The Miller design paten^;, No. 23,673, for a new design for bases for 
lamps, Ma nbt antlclpated, valld, and Infringed. 
4. Bame. 

The Miller design patent, No. 23,674, for a new design for bases for 
lamps, iB vold' for want of orlglnallty and prlor use. 

In Equity. Thèse were three, suits between the same parties for in- 
fringement of three several design patents. On final hearing. 

Charles L. Burdett, for complainant. 
John Daiie, Jr., for défendants. 

GRAY, Circuit Judge. Thèse suits are based on the alleged în- 
fringements of United Statue letters patent for new designs for bases 
for lamps, Nos, 28,672, 23,673, and 23,674, granted October 2, 1894, 
on applications filed August 24, 1894, to John 0. Miller, assigner of 
entire interest to the Matthews & Willard Manufacturing Company, 
of Waterbury, Gonn., the complainant herein. The défendants are 
the American Lamp & Brass Company, W. R. Whitdiead, F. B. Clark, 
Charles Clark, wd Peter K. Clark, of Trenton, N. J. Thèse suits 
were bronght at the same time, and, by stipulation of counsel, testi- 
mony in thaoa ail was takèn at the same time, as most of that 
taken in one suit was applicable to the others. They hâve been argued 
together, but will now be considered and disposed of separately. 

First, as to case marked "A" in the record; the patent in suit being 
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No. 23,672. The organization of the complainant corporation in 
Connecticut in 1890, its subséquent existence under charter obtained 
in 1893, and the assignment of the patent in suit to complainant bave 
been proved by testimony of witnesses. The answer flled in th.e case 
sets up the usual défenses, but the greatest stress has been put upon 
the défense of prior use. The Miller patent, No. 23,672, in suit, is 
for a design for a lamp base, which is a complète structure, although 
commonly used in the art as a part only of a lamp of a style which in- 
cludes a base, a column or standard, and a font holder, as the support 
for the oil font which carries the burner, chimney, ahd shade. The 
speciiications and claim are as follows: 

■To Ail Whom It may Concern: Be it known that I, John C. Miller, of 
Waterbury, in the county of New Haven and state of Connecticut, hâve in- 
vented a new design for bases for lamps; and I do hereby déclare the foUow- 
ing, when taken in connection with the accompanying drawlng and the letters 
of référence marked thereon, to be a fuU, clear, and exact description of the 
same, and which said drawlng consti tûtes part of this spécification: The fig- 
ure is a perspective view of a base for lamps, embodying my design. My 
invention relates to a design for bases for lamps, and consists in the configura- 
tion and ornamentation as hereinafter described and shown in the accompany- 
ing illustration. The base consists of four legs, termlnating In claw feet, A, 
from which rise reversely curved scrolls, B, C, D, which are united at their 
tops by a plain band, E, from which ariseg a contracted ribbed surface, F, 
which terminâtes in a plain band, G. Between each of the legs is a shield- 
like ornamentation. H, surrounded by scroU and floral ornamentations, which 
merge into legs on either side, and above each shield Is an ornamental scroU, 
I. I claim the design for a base for lamps, as herein described and shown." 




The défendants allège the prior use of the design in controversy by 
the Clark Bros. Lamp, Brass & Copper Company, the predecessors of 
the défendant company, as early as April or May, 1892. This is the 
principal issue in the suit in relation to patent No. 23,672. The testi- 
mony relating to it adduced on either side is absolutely contradictory 
of and opposed to that adduced on the other, and entirely irreconcil- 
able. Complainants, in addition to their prima facie proofs, adduce 
the testimony of John C. Miller, the patentée of patent No. 23,672, and 
designer and superintendent of the complainant company in the early 
part of the year 1893. Miller had then had about 17 years' expérience 
as a designer in this line. He testifies that: He first "made a draw- 
lng of the design on paper"; then gave Edward Schmitz, modeler for 
the company, "instructions as to the exécution of the design." The 
modeler "carved the design in plaster," and the original model is in 
évidence as Complainant's Exhibit Plaster Model No. 1. This model 
"was sent to the foundry, and a métal casting made of it"; this cast- 
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ing being filed and fitted to hâve both sides correspond in outline cor- 
rectly for to take duplicate casts of. Four pastings in duplicate were 
then made and sent to the pattern department, where "they were 
brazedtogether, rûîilîing a complété base. Tbey were then sent to the 
mpdel maker [Heiory Stevens, in Hoboken, N. J.]» to hâve mold made 
of sape. When the mold was ânished, they were then ccst in the 
speltCT foundry in spelter." "Q. 17. What did Mr. Stevens do abont 
making of a mold of a lamp base of that design? A. He made the 
plaster sections with caps and. gâte, — a complète mold. It was then 
cast in bronze, and afterwards çhased by him, and shipped to the 
Matthews & Willard Manufacturing Company, at Waterbury, ân- 
ished." Miller further testifies that the sample lamp base of the 
patented design in évidence as' Complainant's Exhibit Spécimen of 
Lamp Base of Patent No. 23,672 is of complainant's make, and ia 
from the regular stock. Edward Schmitz says: He is a designer 
and molder for complainant company, of 40 years' expérience. Identi- 
fies the plaster model No. 1 as of his make. That he made it in 
the spring of 1893 from a drawijig which he saw Miller at work 
on at his desk, within six feet of where Sehmitz was at work; and, 
further, that when Miller made the drawing he did not hâve before 
him any lamp base or any other drawing. Thomas H. Orner, a 
brass ûnisher in the employ of the complainant company for 18 years, 
identifies the plaster model No. 1 as one he saw Schmitz work- 
ing on in the early part of 1893, and that he saw Miller sketching. 
He also testifies that lamp bases ofthis design were made by "hun- 
dreds, thousands, perhaps," at the Matthews & Willard Manufactur- 
ing Company factory; that he knew of it, because "it was my business 
to order the castings, seé that they were flnished in the différent de- 
partments until the thing was flnally constructed and flnished, and 
ready for finish." John F, Murden, foreman of the lamp and table 
department for complainant, identifies the plaster model No. 1 as 
one he saw Schmitz working OQ in the designing room of the Matthews 
& Willard Manufacturing Company in the early part of 1893. He 
testifies that the lamp bases of this design were known at the factory 
as "No. 490"; that he shipped lamp bases of this design from the 
factory first about the middle of Àpril, 1893 ; that his regular occupa- 
tion took him to the designing room. Charles H. Skilton, a clerk for 
about eight years in the employ of complainant, testifies that he recog- 
nized Complainant's Exhibit Plaster Model No. 1 as a design for "a 
quarter section of a lamp base" which he first saw in the early part 
of 1893; that he made an e^timate of the cost of this, "No. 490, ban- 
quet lamp," as shown by his estimate sheet in évidence, as "Com- 
plainant's Ilxhibit SkiltQD Estimate Sheet, No. 490, Lamp." Henry 
«Stevens, the, mold maker, who in 1893 resided in Hoboken, N. J., testi- 
fies that he first saw this design oï lamp base of patent No. 23,672 in 
the early part of 1893, when the pattern Was sent to him by Mr. 
Miller, desigper and superintendent of the Matthews & Willard Manu- 
facturing Company; that Ijie made a plaster mold of it, and returned 
that to the company, to hâve oijie cast in métal, which was sent to him 
afterwards, to be çhased^ fitted, and returned. 

On the other hand, défendants produce a photograph of a lamp, the 
base of which is so precisely similar to that of the base of the patent 
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in suit that it is impossible to believe tliat they were made after inde- 
pendent and original designs, or that the f act is otherwise ttian that the 
one was copied from or suggested by the other. The impression made 
upon the ordinary observer is that the two designs are precisely alike, 
— the only exception, and that hardly one to be made by an ordinary 
observer, is the absence of the fluted or ribbed coUar, F, which crowns 
the top of the design. Other différences which could be pointed ont by 
an expert are so minute as to élude ordinary observation. This photo- 
graph, défendants allège, as made as early as April or May, 1892, — 
a full year before Miller, the patentée of the patent in suit, according 
to his own statement, made the design of his lamp base, two years and 
a half before the patent was granted, and two years and four months 
before application for the same was made. If this allégation of de- 
fendants be true, it is charitable to say that Miller is mistaken in his 
testimony as to his originating the design in question, and that the 
patent must be declared void for want of the originality required by 
the statute. 

The défendant company was incorporated about January, 1893, 
becoming the successor of, and composing or embracing, the Clark 
Bros. Lamp, Brass & Copper Company, which had previously ab- 
sorbed the McLewee Manufacturing Company, an old lamp-man- 
ufacturing concern of New York, about or prior to the year 1891. 
Just prior to the incorporation of défendant company, the Clark 
Bros. Lamp, Brass & Copper Company took in the Swann-Whitehead 
Manufacturing Company, of Trenton, N. J., another lamp-manufactur- 
ing company; and the companies, thus combined, reorganized as, and 
adopted the title of, the American Lamp & Brass Company, which 
is the défendant in this suit. In support of the allégation referred 
to, défendants produced as witnesses P. K. Clark (vice président of 
défendant company), Charles Clark {a merchant and dealer in lamps 
for 29 years), W. S. McLewee (of the Swann & McLewee Manufactur- 
ing Company), Peter K. Clark, C. M. Sheridan, and Edgar Woolston, 
ail of whom testifled that lamps with bases like Fig. 691, shown 
upon Defendant's Exhibit Illustrated Sheet No. 1, were made by 
défendants and sold in quantifies in 1892, about a year before Mil- 
ler claims to hâve made the design shown in patent No. 23,672; and 
they ail recognized the photograph in question, marked, "Defend- 
ant's Exhibit niustrated Sheet No. 1," as correctly representing the 
base of the lamp so testified to by them, and two of the Clarks, 
Swann, and Woolston testified positively to their knowledge of the 
fact that this colored photograph, No. 691, on Defendant's Exhibit 
Ulustrated Sheet 'No. 1, was taken by a photographer, in the rooms 
of the Clark Bros. Lamp, Brass & Copper Company, prior to May, 
1892, and they give reasons for so specifying the time. Among 
thèse reasons is the fact testifled to by them that thèse photographs, 
with others of their stock in hand, were taken in the spring, prior 
to the formation of the défendant company, and that they were 
taken early enough in that spring to allow the photographs to be 
used by the traveling salesmen who went out on the road prior to 
May 15th each year. Complainant seeks to break the force of this 
testimony by three witnesses, — Swann, Amelia, and Ginder. It is 
not worth while to allude more particularly to the testimony of 
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thèse witnesseis, than to say that in some respects they do not di- 
rectiy contradict the testiinony of the witnesses produced by de- 
fendant, and thatj so far as they do, they hâve been so impeached 
by the disclosure of hostile feelings towards the défendant, and by 
contradictory statements, that theii" testimony in this regard is de- 
prived of any weight when opposçd to that of the unimpeached wit- 
nesses of the défendants on this point. The testimony on both sides 
is somewhat voluminous, and ail the witnesses were subjected to 
rigid cross-examijQation by the able counsel who represented the re- 
spective parties litigant at the hearing. The question is altogether 
one of fact, resting upon this testimony, and must be determined as 
such. No useful purpose would be accomplished by quoting this 
testimony at length, It will suffice to say that the court, after a 
careful reading and examination of ail the testimony, bas corne to 
the conclusion that the largely prépondérant weight thereof is up- 
on the side of the défendants, and that the défense bas been estab- 
lished by them that the design of the patent in suit had been dis- 
played and in use in the lamp trade as early as May, 1892. As this 
was at least a year before it is claimed by complainant that the de- 
sign of the Miller patent was originated, and more than two years 
before the application for the patent in suit was filed, said patent 
No. 23,(>72 must be declared void for want of novelty and origi- 
nality, and the bill of complainant in respect thereto must be dis- 
missed. 

Case B. 

In the second of the cases above stated, the same complainant 
charges the same défendants of infringement of letters patent No. 
28,673, of October 2, 1894, for a design for lamp bases. The défend- 
ants, by their answer, deny infringement, deny the validity of the 
patent, deny novelty, and allège anticipation by numerous prior 
designs for lamp bases and illustrations, containing ail of the sub 
stantial and material parts of the supposed invention for which the 
patent in suit was granted. Défendants, also, by their answer, ad- 
mit the manufacture and sale of lamps provided with bases similar 
to those patented by Miller, the assigner of the complainant, and 
allège that they made and sold lamps, with bases substantially like 
those of the patent upon which the présent suit is based, as early 
as May, 1892. The witnesses on both sides were the same as those 
produced in Case A, just consîdered, in regard to patent 23,673. 
Complainant ,has produced in évidence an exhibit of the lamp base 
manufactured by them under the patent in suit; also, a lamp base 
bought at défendants' store in New York in December, 1894, which 
is admitted to be exactly similar to the lamp base of the patent in 
suit. Défendants, oh their side, hâve produced a number of photo- 
graphs and drawings which illuâtrate lamp bases alleged by them 
to be similar to that of the patent in suit, or at least suggestive of 
the design of that patent. The witnesses in their behalf testifled 
that lamps with bases like those illustratëd by the drawings, and 
shown in the lamp-base exhibits, were manufactured and in use by 
the GlârkBros. Lamp, Brass «fe Copper Company prior to May, 1892, 
and largely sold by them to the trade; but they do not clearly tes- 
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tify, mucJi less prove, that a lamp base such as the one put in évi- 
dence by complainant, and marked "Complainânt's Exhibit Spéci- 
men of Défendants' Manufacture," and admitted to be exactly simi- 
lar to the design of the patent in suit, was ever manufactured, sold, 
or in use prior to the date of the complainânt's patent. A careful 
examination of défendants' exhibits, and the testimony adduced re- 
lating thereto, has not convinced the court that the assigner of the 
complainant did not, in the patent in suit, by his own genius, pro- 
duce an original design, or that the state of the art as shown by 
défendants deprives said design of novelty. A patented design 
must be viewed and considered as a whole, and originality and nov- 
elty will not be denied to it because éléments or component parts of 
the design are old. The philosophy of the rules applicable to a pat- 
ent for a combination in the mechanical art applies to a patent for a 
design. A combination of éléments that are old is patentable, if it 
produce a new and useful resuit as the product of the combination; 
and a design which avails itself of suggestions old in art is pat- 
entable if, as a whole, it produce a new and pleasing impression on 
the sesthetic sensé. Lack of novelty or originality in a design can- 
not be successfully alleged, unless, to an intelligent gênerai ob- 
server interested in the subject, it has the same appearance as that 
of some design previously produced. We can find no such design 
in this case, after a careful examination of the exhibits in évidence 
on the part of the défendants. In this view of the case, the design 
of the patent in suit must be declared valid, and the infringement 
thereof established. A decree as prayed for in the bill will be en- 
tered. , 

Case 0. 

The assignor and patentée is the same as in the other two cases, 
A and B, and the date of the patent is the same, — October 2, 1894. 
The spécifications and claim are as foUows: 

"My Invention relates to a design for bases for lamps, and consists in the 
conflguratlon and ornamentation as herelnafter described and shown in the 
accompanying illustration. The hase of this design is o( tripod character; 
each of the three legs, A, consisting of large scroU ornamentations, which 
near the center extend inward, and are nnited by a band, D, which supports 
the body proper; the ornamentation of the body consisting of a plain ring, C, 
and a concave plain band, D, at the top, below which the body is expanded, 
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tqrming a convex stiffaçe, whkfh IsorDjamented by; 4 séries of scroll and leaf- 
llMoriiamentatlonjStlnterspérsfidby,,plalii surfaces or shiejds, B. Betwéen 
tlie ornamented i)orttbn ôt thè"Dôay aild the band, B, (s a plàin concave band, 
Pi'aJia bélow tllë baiid, B/ffiebofly terminâtes in an ornametiïal flange, G. 
I çlalm the desi^ *or a base for lauips, as hereln deserlbed and «hown." 

Goiffplainant aiàde the saïûë prima facie proof s as iii the former 
caées, iiroducing^8|S an exhiblt a lamp base'bought from défendants 
iû 1894, whieh îs 'adniitted to bié substantiàliy the same design as 
thàt et coînplainant's patent. 'The same proof s as in the other 
ca&es \àre sùbmittéd by cômplàiiiant, as to the design being origi- 
nal -With Miller, and it beiiïg made in thé early part'of the year 
1893. To support their défense that a lamp basé substantially lîke 
that ôf the design of the patent in suit was made, used, and sold by 
thèm more than two yea.rs pribr to the date of the application for 
the patent in suit, défendants produce the same Mtnesses as in 
Case A. P. K. Clark, Edgar Woolston, Frank B. Clark, and Charles 
Clârk ail testify positively, ànd as of their tiwn knowledge, that the 
lamp bases alleged to be iafringements of design patent No. 23,674 
weré màde and sold by the Clark Bros, Lamp, Brass & Copper 
Company in 1891 and 1892, and that the Clark Bros. Company also 
hâd them in their wholesale store in Trenton in 1892. Thèse wit- 
neéises were ail siibjected to a rigid cross-ëxamination, which failed 
toWeàken their tçstimony in any Respect. Their recollection as to 
the years 1891 aiid 1892, iii. t?hich they say they saw the lamps with 
bases' similar to the exhibit of défendants' manufacture, was flxed, 
nâturâlly enougli, by the fact that in 1891, or just prior thereto, the 
MeLewêe Lamp Company was absorbed înto the Clârk Bros. Lamp, 
Brass & Copper Company, and that in 1893 the latter company was 
merged in the défendant company. Their recollection was also 
â?ed by other cireumstances naturally tending to do so, and sev- 
erally testified to by them.i It is also in testimony that McLewee 
brought legs of a lamp base exactly similat to those of the patent 
in suit, from New York, from the effects of the McLewee Manufac- 
turing Company, early in 1891. Ah exhibit of one of thèse legs said 
to hâve been so brought is in the case. On inspection, it is iden- 
tical with the legs of the patent in suit. It does not detract from 
the identity, so far as tte qijestion bef ore the court is concerned, 
that the legs in the défendants' structure are attached to the base 
in a position exactly the reverse of that of complainaut's. The 
design is the same. As in Case A, so in this case, there can be no 
doubt that one of thèse designs was copied from the other. Hav- 
ing a common origin, the ownership of the original idea is to be 
determined. A careful considération of the testimony pro and con 
has brought the court to the conclusion, as in Ca^e A, that the de- 
fendants' testimony, positive and direct as it is; las not been suc- 
cessfully controverted by the complainant. and therefore that pat- 
ent 23,674 is void, because of the manufacture, use, and sale of like 
lamp bases by the Clark Bros. Lamp, Brass & Copper Company in 
1891 and 1892, — more than two years prier to the date of the ap- 
plication uponwhich Miller sçcured his patent. Tbe bill in this 
case must therefore be dismissed, with coSts. 
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THQMSON-HOUSTON ELECTRIC CO. T. LOEAIN STEEL 00. 
(Circuit Court, S. D. New Yorli. July 11, 1900.) 

1. Patbnts— Invention— EsTOPPEL of Impboveb. 

Where the deviee of a patent Is worlcable, and embodles a novel and 
important principle in the art, a subséquent inventer who lias adopted 
the principle and bas improved the deviee in its détails after it has been 
tested by practical use cannot deny patentability to the original invention 
on the ground that It was Inoperative and crude. 

2. Samb— Inprinqement— Ei.BCTKic MoTOU Regulatohb. 

The Knlght patent. No. 428,169, for an improved electric motor regu- 
lator, the principal feature Of which is a locklng deviee which prevents the 
movement of elther the regulating lever or the reversing lever, except when 
the other is in a predetermined position, was not anticlpated and is valid. 
Claims 1, 2, 3, and 4 also lidcl infringed by an electric controller made in 
accordance wlth the Harris patent. No. 587,733, which is within the letter 
of the claims, and the same as the deviee of the Knight patent in its 
main operative features, although some of the mlnor détails are nelther 
the same nor équivalents. 

In Eqaity. Suit for infringement of a patent. On final hearing. 

Frederick H. Betts and L. F. H. Betts, for complainant. 
Frank S. Busser, for défendant. 

SHIPMAN, Circuit Judge. This bill in equity allèges infringe- 
ment by the défendant of claims 1, 2, 3, and 4 of letters patent No. 
428,169, dated May 20, 1890, issued to Walter H. Knight for an 
improved electric motor regulator. The patent has been owned by 
the complainant since November 7, 1891. The invention was adapt- 
ed to electric railway motors working on a circuit of "constant po- 
tential," and was designed to prevent the sudden overloading of the 
motor. The patentée says in his spécification: 

"In motors on a circuit of this character, it is essential that a résistance or 
other deviee for opposing the electro-motlve force should be inserted in the 
circuit whenever the motor is at rest, or its counter-electro-motive force sub- 
stantially diminished. Sinee a reversai of the motor, of course, reverses its 
counter-electro-motive force, it Is essential that It should only be reversed when 
the motor is at rest, and when there is substantially no current passing through 
It. A sudden reversai of the motor when in opération so affeets the counter- 
electro-motive force that, unless a résistance is Inserted, the sudden flow of 
current which ensues is so great as to burn out the machine. Moreover, when 
the reversing deviee Is a switch controlling the direction of current In elther 
the field magnet or armature, it is apt to be Injured by operating it while the 
current is passing." 

When the motor is suddenly reversed, and the counter-electro- 
motive force is also reversed in conséquence, if the motor cannot 
instantly get up speed in the opposite direction, it is in danger of 
being burned out; and, if the car is reversed very suddenly, pedes- 
trians or carriages in the rear are in danger of accident. In the pre- 
existing motors, a single handie was used, which was moved each 
way from a central position upon the regulator. A forward move- 
ment sent the car forward, a reverse movement to the central po- 
sition stopped it, and it was reversed by a continuation beyond that 
point. The danger was that in a sudden, not anticipated emergen- 
cj, the motorman would lose his présence of mind, and send the 
103 F.^l 
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car whirling backward, or that he would move his handle too far 
and reversé whîèn' hé mtereîy-*wis1lëdt6 stép. Separâté liaMles were 
also providedjobut, unless ad^Çite stop was interposed, both tbe 
diflBculty of ascertaining the précise point when the movement of 
the handle was to be etay^çâ, fi3|d thé danger, continuçd' 
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The pateiiteè described iûhîs spécification his invention, as fol- 

lows:. '' _,,', 

"My InTentloii; conslsts In proyldlag a reversing mecbanism for the motor, 
wlth a stop or lock, so that it can be «perated only when there Is a suffleient 
amount of reslstence insertejî tQ.preTent Injury, and it, furthermore, consista 
in provlding a stpp or loek for the resistance-controller or regulator of the 
machine, by whlçh, when the reversing mechanlsm is at the neutral point, 
the résistance cannot be eut out. Thèse: devices : absolutely prevent reversai 
of the motor at an improper tlme, and also ; the opération of the regulator, 
unless the reversing mechanlsm is set in one direction or the other." 

The locking device or "stop" is described as follows by the com- 
plainant's expert: 

"There Is shown in Fig. 1 a teversing device, with the lever or handle, A, 
and a controlUng or regulatlng device, with the handle or lever, C. The re- 
verser is indicated as an old-fashloned brush-shifter, but the Inventer contem- 
plâtes also thé usé of a reversing swltch for changlng the direction of current 
flow In the field 'toagnet or arjnàture, and so states in the spécification, it being 
an immatériel matter what forin the reversing device may take. The con- 
troUer is shown as an old rheostatic controUer, such as was the standard at 
that date; It being remembered that the application Tfas filed March 13, 1886, 
a very early date in the practical development of electric railway apparatus. 
To the lever, A, is jolnted a connecting-rod, B, which is in turn pivoted to a 
triangular-shaped blockj F, havlhg two projecting-pins. G, standing, when the 
lever is in its central position, In a gap in a flange formed on a sector on the 
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lower side of the regulating lever, C. Thus, when the reversing devlee is in 
its central position, the motor havlng no tendency eltlier forward or backward, 
it is impossible to move the controller or regulator by reason of the flange, 

D, striking the pin, G. This is the condition shown in Fig. 1 of the patent. 
When, however, the reverser. A, is thrown to one side or the other, the block, 
F, is turned into the position shown in Fig. 2, or into the position shown in 
Fig. 3, according to whether the reverser is moved. to the left or to the right; 
but in either case one of the pins, G, is turned to the inside of the flange, D, 
and the other to the outside of the flange, so that the regulator can be turned, 
the flange passing between the two pins without interférence. Conversely, 
when the regulating lever, C, bas been turned as just mentioned, so as to in- 
terpose the flange, D, between the two pins, G, it is impossible to move the 
reversing-lever. A, since the pins, G, by their engagement with the flange, D, 
will not allow the block, F, to turn by a push or pull on the connecting-rod, 

E, and consequently the reversing lever is locked." 

It will thus be seen that the reversing and regulating devices act 
independently, but each device is used to lock the other, and the re- 
versai of the motor cannot take place until the motorman unlocks 
it, and he cannot unlock it until he bas brought the regulator to its 
"off" position; neither can he turn the current on and operate the 
regulator until the reverser is in its projjer position. This stop 
locks one device or the other, and thus "compels the alternate opér- 
ation of reverser and regulator by the operator," but vphen either is 
in opération it is unafïected by the other. The invention is the 
combination of the other éléments with a novel and positive stop, 
which compels the motorman to an observance of its check upon 
the movements of the handle of both regulator and reverser, and is 
described in the four claims which are in controversy as follows: 

"(1) The combination, with an electrlc motor, of a reversing device and 
regulator therefor, means for operating the same, and a stop for the reversing 
device, controlled by the regulator, whereby the reversing device can be oper- 
ated only when the regulator is in a predetermined position. (2) The combina- 
tion, with an electrie motor, of a reversing device therefor, a regulator, a stop 
for the reversing device, controlled by the regulator for locking the reversing 
device, so as to prevent its being operated, except when the regulator is sub- 
stantially at the point of maximum control. (3) The combination, with an 
electrlc motor, of a regulator therefor, a stop or lock for the regulator, and a 
reversing device for the motor connected to said stop, whereby the said stop is 
operated by the reversing device to lock the regulator against movement, 
except when the reversing device is in a predetermined position. (4) The 
combination, with an electrlc motor, on a constant-potential circuit, of a regu- 
lator and reversing device therefor, operated Independentiy^ of one another, and 
an intermediate stop or lock connection, whereby the regulator and reversing 
device each controls the movement of the other." 

The défendant, in attempting the défense of lack of novelty in 
the invention of the patent in suit, présents letters patent for elec- 
trlc motors to Edward Weston, No. 264,982, dated September 26, 
1882; to Ernest W. Siemens, No. 322,859, dated July 21, 1885; and to 
Joseph Weis, No. 335,863, dated February 9, 1886. Each of the 
devices described in thèse patents bas a single handle, which rég- 
ulâtes and reverses in succession; and neither bas a stop or lock, 
or any mechanism which can properly be called interlocking. Each 
has a bar which connects the regulator to the reverser, and which 
the defendant's expert désignâtes as interlocking; but in either de- 
vice a movement of the reversing lever also moves the regulating 
lever, and the regulator cannot be moved from one of its extrême 
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positions to the other extrême position withoùt operating the re- 
verser, and by çine continuous «ipyement of the handle the operator 
can go frofli fuU speed ahead to f uU speed in the opposite direc- 
tion. Letters patent No. 273,490, of 1883, to Edison; No. 321,149, 
oî 1885, to Sprague; No. 338,033, of 1886, to Bentley; No. 384,447, 
of 1888, to Julien, — were alsjçi T^ferred to by Dr. Kennelly, one of 
the defendafit*s «experts, as hâving a bearing uppn the question of 
novelty. In thèse motors the régulating and rêver sing devices were 
separate and distinct, but neither had a stop whereby either device 
was stopped from movement. , The Keckenzaun- British patent. No. 
5,375, of 1883, like the Weis, Weston, and Siemens patents, had no 
intermediate stops. 

The next anfl remaining class of références alleged to be antici- 
patory contained the steam rail-way signal devices in patents to 
Buchanan, Finch & Moore, Toupey, Smith & Buchanan, and to 
Cummings. ^hese patents relate to the interlocking of two levers 
in such mannéf that neither côuld be moved, except at a predeter- 
mined position of the other, ahâ do not seem to be of importance 
in this connection. Thèse varions patents of ail cla,sses were also 
introduced tO show that the im^i-ovement of Knight was an obvions 
one and devoid! of invention; but the patents in regard to electric 
railroad motors not only shovir nothing of the kind, but show that 
the improvément in question wg^ neither anticipated nor suggested 
in the prior art, was Important, "was a new departure from the pre- 
vious methods of constructing railway electric motors, and other 
testimony shows that, in one form or another, it has been univer- 
sally adoptèâ. 

Thé alleged inoperàtive charàcter of the invehtiot in suit is also 
dwelt upon by the défendant. It is true that the drawings in the 
spécification were diagrammatic, were not working drawings, and 
that, after the principle of the Invention waS shown, subséquent 
mechanics CQùld develop itin a, better form or more perfect dé- 
tails than were used by the inventor before the test of actual and 
practical use had been applied tp it; but in this case, as in many 
others, it is vain for a subsequèiit inventor, after having taken the 
new principle of a, prior InveQtiçn, and having worked improved 
détails into his mode of opération, to decry the original invention 
as inoperàtive and crude^ The original invention was workable, 
and, while it has been imprô'îi'èd, it has been used abundantly. 
ij The question of infringèment is of the most importance. The 
défendant'» motors are made upon the gênerai plan shown in let- 
ters patent to Samuel HarriS, No. 587,733, dated August 10, 1897, 
for an electric controller;hone Object of the intention being, as the 
patentée said in his; spécification, to produce aùtomatically the 
'*step by step"; rèsultii.ef preventing "the reversing and cut-out 
^witch from being tnoved except when the operating switch is at the 
fo£E' position,". and of pireventing "the operating switch from being 
moved when the reveirâing and cut-out switch is at the 'ofl' posi- 
tion." The object of this part of his invention and its resuit were 
the same as the object and the resuit of Enight, and the defendant's 
mechanism contained the combination and each élément of the flrst 
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four daims of the Knight patent, arranged as therein described. 
Harris wanted to use and did use Knight's method of locking, but 
he wanted to use it so as to lock the reversing switch in six différ- 
ent positions, whereas the Kniglit structure was made to lock the 
brush-reversing lever in two positions only. Furthermore, the de- 
fendant wanted to use locking mechanism in a double controUer 
equipment, one at each end of the car, so that at the end of the 
route the mechanism at one end could be locked at an inoperative 
position, the handles could be taken off, and the motorman could 
go to the other end of the car, and use the controller at that end 
during the return trip. This was an additional reason and object 
for the emplojment of locking mechanism. As a matter of course, 
the détails by which the stop was to be manipulated had to be chan- 
gea, and the question is whether they were so changed as to bring 
thein outside the sphère of équivalents. The fact that each device 
is within the letter of the claims, and each produced and was in- 
tended to produce the same r^sult by a method of locking, is not 
décisive upon the question of '.ifringement, because the alleged in- 
fringer must hâve reached the resuit by substantially the same 
means, and Knight cannot successfully monopolize the function of 
locking. Westinghouse v. Brake Go., 170 U. S. 537, 18 Sup. Ct. 707, 
42 L. Ed. 1136. We must look further, and see whether substan- 
tially the same means were adopted; and upon this point the ques- 
tion of equivalency becomes somewhat complicated by the fact that 
Harris improved the Knight locking System so as to adapt it to a 
larger number of positions, and to a controller at each end of the 
car. The necessities of locking had increased since the date of the 
Knight patent in 1890, and therefore a larger locking arrangement 
was provided, which compelled a modification of the mechanical 
détails of cams, levers, pins, springs, and the like, but the same gên- 
erai System is preserved in each device. The case, in its modifica- 
tion of the means of the pioneer patent for the purpose of an im- 
proved resuit, is like Machine Co. v. Lancaster, 129 U. S. 263, 9 
Sup. Ct. 299, 32 L. Ed. T15, in which Justice Blatchford was not 
deterred by apparent and showy changes of means from the con- 
clusion that both the principle and substantially the means of the 
pioneer patent had been used. In this case it cannot be found that 
each détail of the locking mechanism of Harris is an équivalent of 
each détail of the locking mechanism of Knight; and if that is a 
necessity the patent in suit would be worthless, because, after the 
practical electrician had been told to lock, a large variety of lock- 
ing mechanism was open to him from which to make a choice of 
minor détails. It is, however, true that "the main operative fea- 
tures of both machines are the same." Machine Co. v. Lancaster, 
supra. Let there be a decree, with costs, for an injunction against 
the infringement of claims 1, 2, 3, and 4 of the patent, and for an 
aecounting. 
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NOKTH BROS. MFG. 00. v. McCAKTY. 

(Circuit Court, S. D. New York, July 23, 1900.) 

Patents— InpbingbmeIît—Ioe Pick. 

The Albreclit patent, No. 2^,601, for an Ice-ehipping tool, was not anticl- 
pated, and la valid. Also Md Infrlnged as to claim 2. 

In Equity. Final hearing upon pleadings and proofs of a suit 
for infringement of United States letters patent No. 296,501, to Her- 
mann Albrecht, April 8, 1884, for an ice-chipping tool. 

Obas. Howson, for complainant. 
Clarence E. Mehlhof, for défendant. 

LACOMBE, Circuit Judge. The object of the invention is the 
production of an implement, operated by hand, to chip small pièces 
from blocks of ice, without pulverizing the same, the fragments 
broken off approximating to uniformity in size. Its principal utili- 
ty, as shown by the évidence, is in connection with the freezing of 
ice creàm, it being désirable that the ice should be broken into 
lumps Of a size which will ût conveniently between the métal freez- 
er and the tub, and that such breaking be accomplished with as 
little waste as possible. Prior to the invention of this tool the ordi- 
nary plan of preparing ice for such use was to pound the mass of ice 
with a hatchet or similar implement, the ice being within a bag, 
or in a box, or the like. The resuit of this opération was the pound- 
ing of the ice into a great many fragments, large and small, and a 
great waste of material. . 

The patentee's ice pick, which is shown in the accompanying dia- 
grams, consists of three main parts, "Hamely, the guard. A, preferably 
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made of cast iron, and the handle, B, and blade, D, secured to the 
guard, the latter being composed of the bar, a, and the pendent 
flange, b, which, for economical reasons, is generally cast in one 
pièce with the bar. An opening, d, of the character best observed 
in Fig. 3, extends through this flange, which is strengthened at the 
edges by ribs, c, c, and the flange is preferably eurved outward at 
and near its lower edge, as shown in Fig. 1, The blade is secured 
to the front edge of the bar, a, and has a number of sharp cutting 
teeth, e, — four in the présent instance. In using the implement it is 
grasped by the handle, and struck forcibly downward, so that the 
chipping teeth wlll be brought into violent contact with the block 
of ice at a distance from the edge of the block determined by the 
distance between the flange, b, of the guard, and the blade, D, frag- 
ments approximating to uniformity in size being thus chipped from 
the block without pulverizing the ice; and thèse fragments, or the 
greater portion of them, passing through the opening, d, of the 
guard, and being directed by the flange, b, onto a tray or into a bowl 
or other suitable réceptacle." 
The claims are: 

"(1) An ice pick in wMctj a guard, A, handle, B, and blade, D, provided with 
one or more chipping teeth, are combined suhstàntlally in the manner set forth, 
(2) The combination of the guard, A, having an opening, d, and eurved flange, 
b, with the handle, B, and blade, D, attached to the guard substantially as set 
forth." 

The évidence shows that the so-called "guard" net only acts as a 
gauge to measure the sizes of the pièces removed, but also that 
part of it which extends below the blade, and, as the tool descends, 
bears against the side or edge of the block of ice, serves an im- 
portant purpose as a guide to direct the blow, so that it shall be 
delivered at the desired distance from the edge of the block of ice 
with certainty, and without requiring any spécial care or skill on 
the part of the operator, or interfering with the freedom and force 
of the blow. In a gênerai way the principle of the tool is that of 
the carpenter's plane, but it is arranged to strip off pièces of com- 
parative thickness, instead of mère shavings; and it is operated in 
a différent manner, so that the depending flange, operating as a 
guide, makes its manipulation successful, whereas in the plane no 
such guide is needed or found. A number of prior patents are pre- 
sented, — ice planes, ice shaver, vegetable cutters, and an ice pick. 
None of them anticipate, nor do they disclose such a state of the 
art as to deprive the device of ail claim to patentable invention. 
The device is simple, and the invention narrow, but, in view of the 
fact that it is manifestly useful, and that défendant, a newcomer, is 
apparently the only infringer during 16 years of the life of this pat- 
ent, I am inclined to sustain the validity of the second claim. The 
flrst is too broad, unless éléments are read into it which will make 
it substantially the same as the second. The defendant's tool is a 
lighter implement, more cheaply made, with its blade set at a slight- 
ly différent angle. Apparently it is not so eflicient, but it copies the 
patent so closely that infringement seems clear. Complainant may 
take the usual decree. 
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McCULLY. et ftl. v, KNT-SCHBBRBR 00. 

(Circuit Court, E. D. New York. March 30, 1900.) 

Patents— Tnfringembnt-^ÎSfecuijTim. 

The McCuUy patent. No. 430^50, for a speculum, Is limlted In scope to 
CCTtaln Improvements on the prier and well-known Graves spéculum, a 
single feature of wliich, if any, discloses patentable novelty, and is not 
infrlnged by a spéculum vhicli la also essentially the Graves Instrument, 
Improved by the substitution of parts taken from others antedating the 
patent 

In Equity. Suit for infringement of patent. On final hearing. 

Wilton G* Donn, for cômplainanta. 
William Baimond Baird, for défendant. 

THOMAS, District Judge. The complainants' invention relates to 
an alleged new and improved speculum. The claimed desideratum in 
the art wsib an instrument that admitted of ready and complète dis- 
memberment and reassemblage of parts, for the purpose of quick and 
thorough cleansing under aseptic conditions. Each of the complain- 
aptts' claime involves a combination. The spécification describes a spéc- 
ulum (1) whose two jaws are of the ordinary form. (2) The stem of 
the inferior jaw is joined by means of a screw with the stem of a forked 
pièce, which in tum is connected with, and is an extension of, the 
upper jaw. This screw holds the stem of the lower jaw and the stem 
of the forked pièce in position, and by loosening the screw the jaws 
may be expanded or contracted. (3) A front arm or flnger lever which 
has a hole, receiving loosely a set screw, whose inferior end, by 
means of an eye, engages a detent, in the fona of a hook or pin, let 
into one side of the forked pièce or lower jaw. The screw carries a 
nut, which, when set upon the finger lever, holds the jaws apart, or, 
if loosened from that position, permits the same to close. (4) A con- 
nection of the arma or limbs of the fork to the upper plate or jaw by 
means of pins. (5) Preferably the pins are provided by "means of 
a curved wire or rod, forming a yoke," whose extremities are bent to 
form pins, which enter holes in the upper and lower jaws, or in the 
upper jaw and forked pièce. (6) As suggested, the jaws may be 
pivoted together without the fork pièce. So far as described, no part 
of the complainants' instrument is new for the purpose of a speculum, 
save the pivot yoke, and also the pin or hook detent on the side of the 
yoke pièce ôr lower jaw. The Graves speculum, older and well known 
in the art, had each feature of the complainants' instruments, save 
the pivot yoke or équivalent pivots, and also the hook detent, in the 
place of which was a removable screw. In the place of the pivot yoke 
or pivots of any kind was a screw, the inner ends of which, in certain 
cases, were riveted, and in other cases were not. Hènce a hook detent, 
and also pins on which the jaws, or upper jaw and forked pièce, 
tumed, preferably in tl^ form of a bail with intumed ends, take the 
place, in the complainants' patent, of screws performing the same f une 
tion ia the Graves speculum. In fact, the complainants call their in- 
strument the Graves spéculum. The defendant's device is precisely 
the Graves instrument, save that he uses a pin, let into the inner side 
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of one arm of the forked pièce, which pin engages that side of the up- 
per jaw, -while a removable screw is employed in the place of a pin on 
tke opposite side. In addition, tlie detent on the fork or jaw to hold 
the screw is a pin, rather than a screw, as in Graves' patent. But the 
précise manner of Connecting the jawa employed by the défendant is 
shown in Brewer's spéculum, which anticipâtes in time the complain- 
ants' patent. There would hâve heen no invention in combining 
Brewer's manner of fastening the jaws with the Graves device. Such 
an instrument would show neither invention nor novelty. It would 
be the combination of old parts in such way as to perform no new func- 
tion, or to provide no new mode of opération. The use of the pivot 
yoke or springing bail, with intumed ends to form pins, was new in a 
spéculum. Such yoke wa» a useful method of springing pins through 
the jaws or the upper jaw and the fork pièce. Whether it indicates 
invention need not be decided, as the défendant does not use the same 
nor any équivalent not old in the art. The défendant combines the 
Brewer pivot and screw for Connecting the parts with the Graves in- 
strument to perform an old function. Clearly, the complainants were 
not entitled to such combination. In fact, they did not describe such 
combination in the flrst, second, third, and fifth claims alleged to be 
infringed. The claims describe the union of the jaws or upper jaw 
and forked pièce, as foUows: In the flrst claim, "a curved yoke liaving 
bent ends forming pivots detachably Connecting the jaws"; in the sec- 
ond claim, by "a curved yoke, having bent ends forming pins or jour- 
nals, by which the other jaw is detachably pivoted to the extremities 
of the forked pièce"; in the fifth claim, by "a yoke, H [referring to 
figures], having bent ends forming joumals adapted to bearings in the 
jaw, B, and forked pièce, C" The third claim makes no mention of 
such fastening, unless in the use of the words "substantially as herein 
set forth," which expression is common to the claims, but supplies 
nothing valuable. As Brewer had used a pin on one side and a screw 
on the other, there was nothing new in a provision for a fastening by 
pins, and, as the patentées conflned themselves to a spécial form of 
such pins, they must be limited to that. Hence the défendant did not 
infringe the claims, 1, 2, or 5, unless the use of a hook detent modifies 
or changes the conclusion. But the hook detent is not mentioned in 
claims 1 and 2, while claim 5 mentions a detent, "F, on the part C." 
This daim is either too broad in claiming any form of detent, as it 
would be anticipated by the Graves instrument, or it is too narrow to 
cover one form of the defendant's hook, called the "French lock de- 
tent," which is not new, although not used in a spéculum. But it is 
considered that the change of form from a screw detent to a pin de- 
tent, such changed form being a well-known manner of fastening, al- 
though not before used in a spéculum for that purpose, indicates noth- 
ing of invention. The head of the screw is eut off, and the end of the 
detent is bent down. A screw removable is changed to a hook im- 
movable, and each performs the same office, save that in dismembering 
the instrument the eye of the screw slips off the hook or pin in the 
one case, while the screw must be removed in the other. What bas 
just been stated is applicable to claim 3, which reads : "In a spéculum, 
the combination with one pivoted jaw of a pin or hook detent fixed 
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thereto,,,and a fastening jdeviçe âçstachably engaging the detent, and 
also çpgaging the otho? jftw of the ï^strunient, substantially as herein 
set lotm." One of tl^e figures literaJly' shows this arrangement; that 
is, the hook or pin is on the side of thé lower jaw,, rather than on the 
forked pièce, as shown in other figures^ The f orked pièce is always de- 
scribed separately. In anj case it is not a part of the lower jaw, as it 
is fastened to the uppër jaw, aad there seems to be no propriety in 
brôadening the claim. The defendant's device does not infringe the 
letter and obvions intention of daim 3. It appears to the court that 
the complainants' combihation is very serviceable, in tliat it permits 
speed in tl^e disconnection and marshaling of parts, but this con- 
venience seems chiefly due to the çurved yoke, which the défendant 
does not use. The défendant should ha,ve a decree, with costs. 



GOSS PEINTING-PRBSS CO. V. SCOTT. 

(Circuit Coiïrt, D. New Jersey. August 4, 1900.) 

1. Patbsts— Invention— Nbw Combina tion op Old Eléments. 

To ^ender a comblnation of old éléments patentable, It muât produce 
a nexT and useful resuit, or an old resuit In a new and useful manner; and 
furthei?more the conception and embodlment of the comblnation must In- 
volv© the exercise of the InventiTe faculty, and not merely the sklU of a 
mechanlc famillar wlth the art 

8. SaME— EVIDBNCB OP NoVïH-TT— EXTENSPOT TJSE. 

The fact of the popularlty and extenalTe use of a patented mechanism Is 
entltled to considération on the^ question of Invention only when that ques- 
tion is In doubt on thè other évidence. It cannot sustain a patent for 
an alleged Invention which Is clearly wlthout patentable novelty. 
8. Samë— Invention— Duplication dp Pabts. 

Invention cannot be predicated of the mère duplication or multiplication 
of well-known mechanlsms. 
L Samb— Î»binting Machines. 

The mtm tatents, No. 410,271, clàlm 6, No. 415,321, claim 7, and No. 
529,680, clalms 11, 12, and 13, ail of which relate to Improvements In 
printlng machines, are vold for lack of patentable novelty In vlew of the 
prlor art 

In Equity. Suit for infringement of patents. On final hearing. 

L, L. Bond, M. B. Philipp, and O. E. Pickard, for complainant 
B. F. Lee and W. H. I* Lee, for défendant. 

BKADEOED, District Judge. The bill in this case charges in- 
fringement of certain letters patent of the United States relating to 
multi-roll printing presses, being Nos. 410,271 and 415,321 dated 
respectively September 3, 1889, and November 19, 1889, issued to 
Joseph L. Firm, and also ÎTo. 529,680 dated November 20, 1894, issued 
to Joseph L. Firm, assigner to the complainant. Patent No. 410,271 
is for an improvement in "Eotary Printing-Machines," the application 
therefor having been flled October 27, 1888. Patent No. 415,321 is 
also for an improvement in "Eotary Printing-Machines," the appli- 
cation therefor having been flled January 17, 1888. Patent Na 529,- 
680 is for an improvement in "Pripting Machines," the application 
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theref or having been filed November 9, 1889, and renewed September 
1, 1893. The complainant, tlie Goss Printing Press Company, daims 
title to tbese several patents as follows: As to patent No. 410,271, 
by an assignment by Firm to the Firm Printing Press Company Sep- 
tember 7, 1889, an assignment by that company to Firm July 24, 
1891, and an assignment by Firm to tlie complainant January 30, 
1892; as to patent No. 415,321, by an assignment by Firm to the 
Firm Printing Press Company November 22, 1889, an assignment by 
that company to Firm July 24, 1891, and an assignment by Firm to 
the complainant January 30, 1892; and as to patent No. 529,680, by 
the original grant thereof to the complainant by virtue of an assign- 
ment by Firm bef ore the patent was issued. The charge of iniringe- 
ment has been restricted to claim 6 of patent No. 410,271, daim 7 
of patent No. 415,321, and daims 11, 12 and 13 of patent No. 529,680. 
Claim 6 of patent No. 410,271 is as follows: 

"(G) In combination, the form and impression cylinders adapted for printing 
a plurality of webs, the rollers by wliich said webs are coUected one iipon an- 
other, the rollers by which sald collected webs are folded longitudinally, and 
a knife by which the same are severed transversely, the said folding-rollers 
and transversely-severing knife being located at right angles with the prlnt- 
ing-rollers, wbereby the webs, having been prlnted and oollected, make only 
one change in the direction of feed while being printed, folded, and eut, sab- 
stantially as described." 

Claim 7 of patent No. 415,321 is as follows: 

"(7) In a rotary printing-machine in wliich the several pages of a book or 
newspaper are printed upon a plurality of webs, in combination, the impves- 
slon-cylinders, the form-eylinders, page-forms, the relis whereby the webs after 
being printed are guided into position on top of one another, and cutters by 
which said webs are severed transversely between the succeeding rows of 
pages, the page-f orms being arrangea upon the several form-cylinders with thelr 
heads pointing ail in the same direction around the cylinder, the forms for 
those pages to constitute the first half of the book being located upon corre- 
sponding zones of the various form-cylinders and the forms for those pages to 
constitute the last half of the book being arranged upon other corresponding 
zones on the various cylinders side by side with the zones In which the forms 
for the pages of the first half of the book are located, whereby when the webs 
are run out over one another without turning or reversin^ the several pages 
belonglng to the flrst half of the book will arrange themselves above each 
other and the several pages belonging to the last half of the book will arrange 
themselves above each other side by side with those belonging to the flrst half, 
Bubstantially as described." 

Claims 11, 13 and 13 of patent No. 529,680 are as follows: 

"(11) In combination, a web printing mechanism adapted to perfect a web 
contalning four pages abreast, a guide f substantially parallel with the cylin- 
ders of said printing mechanism, two pairs of longitudinally folding rollers 
substantially at right angles with guide f, one pair being arranged in the 
path of each division of the spllt web, means for guiding the web to said 
folding rollers, transversely cutting mechanism substantially parallel with 
said folding rollers, guides substantially parallel with said folding rollers 
whereby one folded strip is brought over the other folded strip and mechanism 
whereby the cuts are folded together; whereby the web may be split, then each 
half folded longitudinally, then eut transversely, and brought together, then 
folded together, while moving substantially parallel with one plane before 
longitudinal folding and parallel with a plane substantially at right angles 
therewith after longitudinal folding, substantially as described. 

(12) A web printing mechanism adapted to perfect a web contalning four 
pages abreast, a guide f substantially parallel with the cylinders of said 
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larlntlng , mechanism, two pairs of longiti^dlnally folding rollers substantlally 
»t,rlgW angles wlth guide f, one pair being arranged Jn the path of eacb dlvi- 
elon of the spift web, iheans for guldlng the web to sàïd folding rollers, trans- 
versely perforatlng mechanism substantlally parallel Wlth said folding relier^ 
guides substantlally parallel with sald folding rollers whereby one folded strlp 
Is brought over the other folded strlp, retarding mechanism w-hereby the stripa 
are torn apart on the transverse perforations and mechanism» whereby the 
euts are folded together, substantlally as described, whereby the two halves 
of the web may be folded longltudinally, perforated transversely, and brought 
together and torn apart, then foMËd' together, while movlng substantially 
parallel wlth one plane before longitudinal folding and parallel with a plane 
substantlally at rlght angles therewith after longitudinal folding, substantially 
as described. 

(13) In combinatlon a web printing mechanism adapted to perfect a web con- 
taining a plurallty of pages abreast, longitudinally splittlng mechanism, a plu- 
rality of frames for folding longitudinally, a folding roU at the apex of each 
frame, guides whereby the paper from one frame Is caused to travel in the 
, same direction with and associated wlth the paper coming from the other frame 
and mechanism whereby said associated papers are folded inside of each other, 
substantially as described; whereby the two parts of said web receive thelr 
primary fold separately and their final fold Inside of each other." 

The answer sets up among other defences lack of title in the coin- 
plainant. The défendant claims that the complainant has not title, 
légal or équitable, to either of the patents Nos. 410,271 and 415,321, 
and as to patent No. 529,680 has, not an équitable, but only a légal 
title. Assuming for the présent that the objection of want of title 
is not well taken, the case will now be considered on other grounds. 
Patents Nos. 415,821 and 410,271 relate to the class of rotary printing 
machines commonly known as "straight line" or "straight run" print- 
ing presses, in which the plates or page forms are so imposed on the 
form or type cylindersj:hat the column rules of the printed matter 
are parallel to the edgiès of the webs or strips of web, as the case 
may be, and such webs or strips of web while running between, over 
and under the form and impression cylinders aûd rollers in the print- 
ing press proper and ûntil they hare been associated in register, 
more in the saine vertical plane without latéral turning or défection. 
The défendant contends, among other things, that in view of the 
prior art the combinations covered by claim 7 of patent No. 415,321, 
and claim 6 of patent No. 410,271, respectively, were not patentable, 
and were in fact anticipated. The complainant assigns as th« date 
of Firm's invention of the combinations now under considération the 
early part of 1878 or, at the latest, February 19, 1879. On the ques- 
tion of date of invention there is much évidence, not altogether 
satisfactory when taken as a whole. The défendant claims that no 
date of invention can be assigned earlier than the dates of making 
application for the two earlier patents in suit. Claim 7 of patent 
No. 415,321, covers, in a rotary printing machine in which the several 
pages of a book or newspaper are printed upon a plurallty of webs, 
a combination of, (1) impression-cylinders, (2) form-cylinders, (3) page- 
forms thereon for such book or newspaper arranged with their heads 
ail pointing in the same direction around their cylinders, (4) rolls 
whereby the webs after being printed are without turning or reversing 
guided into position on top of one another, and (5) cutters by which 
Sie webs are severed transversely between the succeeding rows of 
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pages; whereby, tlie page-forms having been located on the form- 
cylinders as stated in the claim, "when tke webs are run out over one 
another without turning or reversing the several pages belonging to 
the ârst half of the book will arrange themselves above each other 
and the several pages belonging to the last half of the book will 
arrange themselves above each other side by side with those belong- 
ing to the flrst half." Claim 6 of patent No. 410,271 covers a com- 
bination of (1) form and impression -cylinder s adapted to print a plu- 
rality of webs, (2) rollera by which the webs are collected one upon 
another, (3) roUers at right angles with the printing roUers by which 
the collected webs are folded longitudinally, and (4) a knife at right 
angles with the printing-rollers by which the collected and longi- 
tudinally folded webs are transversely severed; "whereby the webs, 
having been printed and collected, make only one change in the 
direction of feed while being printed, folded and eut." The drawings 
and description of each of the patents Nos. 415,321 and 410,271 dis- 
close a double width web perfecting press using three relis of web 
and a corresponding number of printing mechanisms with a slitter in 
the center designed to split the webs longitudinally into two strips 
or halves as the webs run through the machine, and with folding and 
delivery mechanism. Each of the three printing mechanisms is 
adapted to print on both sides of the web comîng from its roll and 
includes, among other things, two pairs of cylinders, each pair con- 
sisting of a form or type-cylinder and an impression-cylinder. Each 
form-cylinder being of double width is adapted to receive on each semi- 
circumference four plates or page-forms abreast, the column rules 
being at right angles with the axis of the'^cylinder and extending cir- 
cumferentially around it and parallel to the edges of the web or strip 
of web. There being two form-cylinders in each printing mechanism 
included in the press, each such mechanism has a maximum capacity 
of printing at each complète révolution of the cylinders sixteen 
pages or eight leaves. With three rolls and their respective printing 
mechanisms, the maximum capacity of the entire press is forty-eight 
pages or twenty-four leaves at each such révolution. Each of the 
three double width printing mechanisms included in the machine cov- 
ered by patent No. 415,321, or by patent No. 410,271, is provided with 
its web roll, and is in its principle of construction and opération the 
same as either of the other two, save for the variation in the paging 
and typographical matter of the stéréotype page plates arranged on 
the différent form-cylinders. In neither of the multi-roll presses 
covered by the two earlier patents in suit is there any cross-association 
of webs or halves or strips of web, as there may be in the printing 
machines shown in patent No. 529,680. In neither of them, where 
association of webs or strips of web occurs, is any web or strip of 
web deflected laterally until after association. A vertical plane 
bisecting the several form and impression-cylinders is in Une with 
the central margin of the four-page wide web and with the slitter. 
On each side of this line there can at most be only two pages abreast. 
The half of the press dealing with the strip or strips of web on the 
right of the central longitudinal line has no functional relation to 
the other half of the press dealing with the strip or strips of web on 
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the Mtùt that line. Eaeh lj,alf of th.e macMne bas a, complète print- 
ing, foMing and deliveiy mecàanism and acts at ail times independ- 
ently pf the other. The products of the two halves of the machine 
do not form component parts of the same newspaper, Each half 
prints, folds and delivers ite product unaided by the other half. One 
half of the machine may be used to print, fold and deliver a com- 
plète newspaper, and the other half to print, fold and deliver a différ- 
ent and complète publication, or each half may print, fold and deliver 
a mère duplicate of the newspaper or other publication coming from 
the other half; Each press is the exact mechanical équivalent of two 
single width printing machines, fed from three relis» placed side by 
side, each having a coniplete printing, folding and delivery mechan- 
ism. And so in each of the three printing mechanisms included in 
a press covered by either one or other of the two earlier patents one 
half or side of the mechanism does not in any manner co-act or co- 
operate with the other half or side to produce any joint resuit, but 
acts independently of the other. In printing the web each of the 
three printing mechanisms ; included in the press is the mechanical 
équivalent of two "straight line" single width rotary, printing presses 
placed side by side, each fed from its own roU of web. One half or 
side of the complète preas is merely a mechanical duplication of the 
other half or side and one half or side of any one of the three print- 
ing mechanisms included in the press is also a mère mechanical 
duplication of the other half or side. And so far as printing the web 
ia concernedy the three printing mechanisms are but a mechanical 
triplication of any one of them. Patent No. 529,680 also relates to a 
"straight-line" rotary printing press. The défendant contends that 
in view of the prior art the combinations covered by claims 11, 
12 and 13 respectively were not patentable. The complainant as- 
signa as the date of Firm's alleged invention of the combinations cov- 
ered by the last named claims the earlier part of 1885. The défend- 
ant claims that no date of invention can be assigned earlier than 
the date of the application for the patent. Claim 13, which is broader 
than either claim il or elaim 12, covers a combination of (1) a web 
printing mechanism adapted to perfect a web containing a plurality 
of pages abreast, (2) longitudinal splitting mechanism, (3) a plurality 
of frames for folding longitudinally, (i) a folding roll at the apex of 
each frame, (5) guides whereby the paper from one frame is eaused to 
travel in the same direction and associate with the paper coming from 
the other frame, and (6) mechanism whereby the associated papers are 
folded inside of each other; "whereby the two parts of said web re- 
çoive their primary fold separately and their flnal fold inside of 
each other." Claim 11 cOvers a combination of (1) a web printing 
mechanism adapted to perfect a web containing four pages abreast, 
(2) the guide f, substantially parallel with the cylinders of the printing 
mechanism, (3) two pairs of longitudinally folding roUers substantially 
at right angles with the guide f, one pair being arrangea in the path 
of each division of the spUt web, (à) means.for guiding the web to the 
folding rollers, (5) transversely çutting mechanism substantially 
parallel with the folding rollers, (6) guides substantially parallel with 
The folding rollers whereby one folded strip is brought over the other 
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folded strip, and (7) mechanism wliereby the cuts are folded together; 
"wb.ereby tlie web may be split, then one half folded longitudinally, 
then eut transversely and brought together, then folded together while 
moving substantially parallel with one plane before longitudinal 
folding and parallel with a plane substantially at right angles there- 
with after longitudinal folding." Claim 12 covers a combination of 
(1) a web printing mechanism adapted to perfect a web containing 
four pages abreast, (2) the guide f, substantially parallel with the cylin- 
ders of the printing mechanism, (3) two pairs of longitudinally folding 
rollers substantially at right angles with the guide f, one pair being 
arrangea in the path of each division of the split web, (4) means for 
guiding the web to the folding rollers, (5) transversely perforating 
mechanism substantially parallel with the folding rollers, (6) guides 
substantially parallel with the folding rollers whereby one folded 
strip is brought over the other folded strip, (7) retarding mechanism 
whereby the strips are tom apart on the transverse perforations, and 
(8) mechanism whereby the cuts are folded together; "whereby the two 
hah'es of the web may be folded longitudinally, perforated transversely 
and brought together and tom apart, then folded together, while 
moving substantially parallel with one plane before longitudinal fold- 
ing and parallel with a plane substantially at right angles therewith 
after longitudinal folding." In the description Firm says: 

"Thls Invention relates to Improvements on the letters patent issued to me 
September 3, 1889, No. 410,271. In said patent is deseribed a printing macliine 
in whieh a plurality of webs after belng printed upon are split longitudinally 
and severed transversely between the pages and ail conducted to one double 
folding device loeated at right angles with the printing machine proper. In 
my présent machine, I employ three double folding devices and varions im- 
provements in the détails of construction by which I am enabled to facilitate 
the work and to increase the capaclty cf the machine so far as the range of 
page combination Is concemed." 

The drawings and description of patent îfo. 529,680 disclose a 
double width web perfeeting press using three rolls of web and a cor- 
responding number of printing mechanisms with a slitter in the center 
for splitting the webs longitudinally in the middle while running 
through the machine, and with folding and delivery mechanism. 
The maximum page capacity for each complète révolution of the 
cylinder is the same as in printing machines covered by patent No. 
415,321, or patent No. 410,271. The distinctive feature of the later 
printing machine as compared with the two earlier is its adaptation 
to cross-associate the perfectéd strips of web, if so desired, and thereby 
increase "the range of page combination." The three double feeding 
devices are substantially similar to each other. Firm says in the de- 
scription: 

"A description of one folder, B, wlU sufflce for ail. • • * gince now the 
two halves of each folder are alilîe, a further description of one half 'will suf- 
fice for an understanding of both." 

The three double width printing mechanisms in the printing press 
proper are substantially the same as the corresponding mechanism 
in the presses covered by patents Nos. 415,321 and 410,271, respec- 
tively. Each side of the complète press has its own folding and de- 
livery mechanism and, as in the two earlier presses, prints, folds and 
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delivera its own produet independeûtly bf the other side of the press, 
excqjt when thé crcss-associating iaeCliaiiism is brougM into opéra- 
tion. Bjr meaoB of the later mechaùisiu the pérfected web or stripa 
of web prodùced on one side of the machine can be transferred to and 
associated with the product of the other Bide Of the machine, and the 
two can then be folded into each otheï? and form one product. This 
is the only instance where in any of the presses coTered by any of the 
patents ib suit one half or side of a double width machine co-operates 
with the bther half or side for any purpose. Aeide frolh the feature 
of crosîS-association, when it occurs, the same remarks touching dupli- 
cation and triplication of parts, are applicable to the prihting press 
covered by patent No. 529,680 as were applied to the presses covered 
by the dther two patents in suit respeetively. Careful examination of 
the èridence bas failed to show that any bne of the press combinations 
alleged to hâve been iilfria^d was anticipated. The Nichols pro- 
visional spécifications flled in the British patent office July 14, 1870, 
and Jànuary 12, 1871, whilé strongly suggestive of the combinations 
of claim 7 of patent No. 415,321, and claim 6 of patent No. 410,271, 
cannot be held to hâve antleipated them; whatevër may hâve been the 
eflect of those spécifications on the stàte 6f the prior art. But on full 
considération of the case I am satisfled that the devising of the com- 
binations of mechanism represênted by the several claims alleged to 
hâve been infringed did not^ in view of the prior art, involve patent- 
able novelty or invention., Every clément included in the combina- 
tion of claim 7 of pa,tentN6. 415,321 àrid in that of claim 6 of patent 
^0. 410,271, was bêfore the flate of invention assigned by the complain- 
ânt, namely, 1878, well known and used in the prior art. Every élé- 
ment included in the combinations Of claims 11, 12 and 13 of patent 
No. 529;680, with the exception of the retarding mechanism mentioned 
in claim 12, was also prior to the date of invention assigned by the 
complainant, namely, 1885, well known and used in the prior art. If 
c^aim 12 could be sustainéd at ail it would be necessary, in view of 
the prior art, to giVe it suçh a narrow construction as to limit it to the 
Mechanism shoW^ and desëribed iil the drawîngs and description and 
specifically daimèd, therèby 'sivoiding the charge bf infringement. 
Among the old âid well knôwh device« and mechanism used in rotary 
printing machines prior to 1878 Weré fptin and impression-cylinders, 
rttllers for coUëôtllig webs one upon another, folding rollers adapted 
to make a longitudinal fold, cutting and perforàting cylinders or 
rollérs adapted to sever transversely a wëb or strip of web between 
âttcceedifig rows qf pages, breakirig i'ôllèra adapted to tear apart 
printed shéets along the line of pèff6i*àtiÔns, i)age fbrms with their 
heads pointing around the form-cylinder, roUs and other devices 
adapted to assôciâte webs or* strigs W web in correct règister, longi- 
tudinàlly èplitting mechanism, ttTÎnéular forms adapted to fold lie 
pérfected webs, devices for guiding the same to folding rollers, tapes 
for coiiducting the printed shëéts té the point cf dëlivery or to mech- 
anism for further faeatment or nlanipalation of the same, and many 
other faniiîîar detiCes.' Imposihg or the art of so placing page-forms 
or stéréotype plates in proper relation to each other as to cause the 
pages of the printed shéets to'éticfeé^ each other in proper humerical 
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order in the finished product, and the printed matter to be so arranged 
as to be read in the proper direction, was very old. There was in 1878 
no room for invention in the distribution ol stéréotype page plates 
on form-cylinders in such manner as to produce orderly séquence 
or an odd or even number of leaves in the product. It is undoubtedly 
true that the mère fact that ail the éléments entering into a mechanical 
combination are old and well known does not négative patentability. 
Patentability may exist where a combination of old éléments produces 
a new and useful resuit or an old resuit in a new and useful manner, 
provided always, however, that the conception and embodiment of the 
combination involve an exercise of the inventive faculty, and not 
merely the skUl of a mechanic familiar with the art. Invention must 
exist in every case. Novelty and utility standing alone are not 
enough. The proposition that because one is the first to devise a 
useful improvement he should be treated as an inventer and entitled 
to the benefit of the patent laws is obviously unsound. It is true that 
where the question of invention is doubtful on the other évidence in 
the case the fact that the patented mechanism is in large demand and 
has gone into extensive use is évidence of invention by him who de- 
vised it, and may turn the scale in his favor. But this rule appliea 
only to a doubtful case. Duer v. Lock Co., 149 U. S. 216, 13 Sup. Ct. 
850, 37 L. Ed. 707, recognizes the well settled rule that the mère fact 
that a patented article is popular and meets with large and increasing 
sales is unimportant when the alleged invention is clearly without 
patentable novelty. Hère, I am satisfied that the prior art clearly 
négatives invention. Not only were the parts of the several combina- 
tions old and well known, but the principle and opération of prior 
rotary printing machines were such as to bring the combinations al- 
leged to hâve been infringed within the skill of an ordinarily intelli- 
gent mechanic familiar with the printing art. Invention cannot be 
predicated of the mère duplication or multiplication of well known 
mechanisms. "Straight Une" presses fed from a single roll and pro- 
vided with cutters, folding and delivery mechanism, were old. So the 
association or cross-association of a plurality of webs or strips of web 
was old. In the description of letters patent No. 195,115, dated Sep 
tember 11, 1877, issued to Edward L. Ford, assigner to R. Hoe & Oo., 
the patentée says: 

"It is also obvions that the products of two or more printing machines, 
whether of the same or varying sizes, may each be earried into the same foM- 
Ing-machîne, whether it be of the rotating type, as in Flg. 5, or of the vlbrating 
type, as in Fig. 3, by which machine they will be doubled or folded one within 
the other, and delivered as a single product." 

Claim 2 in the Ford patent is as follows: 

"(2) The combination of a folding apparatus with two Independent printing 
mechanisms, whereby the products of the printing mechanisms are automat- 
Ically earried into the folding apparatus and slmultaneously doubled or folded, 
ail substantially as described." 

But it is unnecessary further to particularize. A careful examina 

tion of the testimony, patents, and other printed publications in the 

case, shows, in my judgment, that the art prior to the flrst date of 

alleged invention assigned by the complainant was such as wholly 

103F.-42 
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toBegatÎTe; patentable noyelty in âny of the combinàtiôtiB Êmbodied 
in the daims aJleged to lip-ve been infîingeâ. Finn merely duplicated 
or multiplied well known printing mëclàanisms, bronght the webs or 
strips «f web coming from the several rolls into association by old and 
faiailiar means and aevered tlie sheets of tlie webs or strips of web 
and folded and delivered tliem by old and well known apparatus. 
Even were this a case in wMcli the question of invention was in doubt, 
the évidence is not of such a character as to bring it within the rule 
which tui*ns the scale in favor of the alleged inventer where a patent- 
ed device has supplied a long-felt want in the art and snpplanted or 
superseded former devices adapted to produce the same resuit. There 
is évidence tending to show that "straight Une" printing presses of 
the class to which the several claims alleged to hâve been infringed 
relate occupy less space, require less power and laborto opéra te them, 
and are less liable to stoppages through the breaking or tearing of 
the web, than the printing presses containing angle bars used or de- 
vised prier to or since the alleged date of invention by Firm, and 
capable of tuming ont approximately the same product. There is also 
évidence on the part of the défendant to the contrary. No printing 
machine containing the combinations of claims 11, 12 and 13 of pat- 
ent No* 529,680, or any of them, was used or built by Ilrm or the com- 
plainant before the taking of teatimony in this case. It further ap- 
pears that since 1885 inclusive to the time of taking testimony in this 
case there were 117 angle bar presses and only 63 "straight line" 
presses sold and delivered. I may add that I hâve considérable doubt 
whether the complainant has not assigned too early a date for the 
alleged invention by Firm of the combinations of claim 7 of patent No. 
415,321, and claim 6 of patent No. 410,271. There is much évidence 
on each sîde of this question. If Firm in fact devised and had a full 
and complète conception of those combinations in the early part of 
1878 or by February 19, 1879, it is somewhat remarkable, in view of 
his alleged appreciationi of their importance, that he should hâve 
waited nine years befôre making application to the patent ofiSce, and 
nearly nine yeara before consulting a i>atent attorney. The plea of 
poverty affoMs no explanation, for during that period he secured 
from the patent ofiSce a number of patents relating to printing 
mechanism. The évidence does not disclose any suflacient reason for 
such delay, and it is diflBcult to reconcile it with t!tie date of alleged 
invention assigned by the complainant. The conclusion already 
reached renders it unnecessary to discuss other grounds of defence, 
some of which présent grave questions. 
The bill must be dismissed, with odsts. 



SUBEB PRINTING-PRBSS op. T. AETJMINÛM PLATE & ?ftBSS CO. et ai 

(Circuit Court, S. D. New York. June 4, 1000.) 

Patents— Au TiciPATioN—QuiDB for Rtt^KTiîro Prbsb. 

The^Hpâgman patent, No. 340,7$?, lor an under-gnlde for printing ma- 
chinée' hitlng a contlntiously rotatlnj^ impression cyllnder, Is not rendered 
Invàlld .tôt want of patentable novélty by the McElroy device, covered by 
: p|iteAtN<^ 885,826, whlch relates to Inlprovements in m stop cyllnder press, 
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and contains no part whlch could perform the function of the Hodgman In- 
vention In a contlnuously rotating cylinder press. 

In Equity, Suit for infrîngement of a patent. On final heanng. 

Frederick L. Emery and Edward C. Davidson, for complainant. 
Edmund Wetmore, for défendants. 

WAUACE, Circuit Judge. At tlte hearing of this cause the ques- 
tion reserved for further considération was wliether the patent in suit 
(No. 340,785, granted to Willis K. Hodgman April 27, 1886) was 
invalid for want of patentable novelty, in view of the prior patent to 
McElroy (No. 285,826); the court being of the opinion that, except for 
that patent, there was nothing in the prior art to négative jatentable 
novelty, and that the flrst claim was unquestionably infringed by the 
machine of the défendants. 

What Hodgman did was to substitute in a printing press of the type 
having a continuously rotating impression cylinder, for the under- 
guides fastened to and projecting from the feed board, under-guides 
consisting of raised ribs encircling the cylinder except at the im- 
pression surface. The office of the under-guides is, in combination 
with front-guides, to support the front edge of the sheet of paper be- 
ing fed to the machine until it is clamped to the cylinder by the 
grippers at the front edge of the impression surface. The front-guides 
rest upon the under-guides, and hold the sheet from slipping forward 
until at the proper moment the front-guides are raised by other 
mechanism out of the way, and the sheet is allowed to slide onto the 
cylinder, and be seized by the grippers. The grippers act at points 
between the under-guides, and begin to press down upon the clamp- 
ing surface the portions of the sheet lying between the under-guides, 
while the intervenin g portions rest upon the under-guides. In such 
presses, prior to Hodgman's improvement, the under-guides were 
ton gués projecting from the feed board, and support ed the paper at a 
distance above the clamping surface at least equal to the thickness of 
the under-guides; and when the paper was clamped by the grippers 
a slight puff or slack would occur, forming wrinkles, which were objec- 
tionable in the printing opération. Hodgman's improvement was 
designed to obviate this objection. He discarded the under-guides 
projecting from the feed board, and provided that portion of the cylin- 
der which is not occupied by the impression surface with channels or 
ribs, making the surface of the ribs coïncident with the periphery of 
the impression surface. The ribs thus constituted traveling under- 
guides, and supported the edge of the sheet at exactly the level of the 
clamping surface. Thèse under-guides were a new departure in press- 
es of the type mentioned, and accomplished the designed object. 

McElroy's invention, as disclosed by his patent, consisted in dis- 
pensing with the supports for the front-guides in a stop cylinder press, 
which, like the under-guides in a continuously rotating cylinder press, 
projected from the feed board, and providing in lieu supports spanning 
the gripper recess in the cylinder. Thèse supports, which are called 
"tongues" in his patent, are in no true sensé under-guides, although 
they are treated as such by the disclaimer inserted in the spécification 
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of Hodgman's patent, and may încidentallj support thé front edge 
of the ^eet. In a stop cylinder preiS there is no neceesary occasion 
tor under-guides, as the sheet is not fed until the cylinder has corne 
to rest; and it may be fèd without them directly to the cîamping sur- 
face, the cylinder itself sérving tb support it properly for engagement 
with the front-guides, and the front-guides serving to prevent it from 
slipping forward before the proper moment arrives. They hâve been 
actually dispensed with in practice in such presses. The expert for 
the défendants concèdes that when the front edge of the impression 
surface is used as the supporting surface for the front edge of the 
sheet, without any under-guides, the press still opérâtes successfully, 
and wrinkles are not formed in the paper. He concèdes also that a 
press having a continuously rotating impression cylinder could not 
be opefated successfully without the présence of under-guides during 
the feeding opération. McElroy was the flrst to discover the ad- 
vantage of dispensing with the tongues which had previously pro- 
jected from the feed board to obviate the wrinkling of the paper; and 
it is undoubtedly true that his statement to that effect in the descrip- 
tion of his patent suggested to Hodgman the idea whieh he embodied 
in his improvements. Nevertheless, what Hodgman had to do was to 
provide under-guides which were essential in presses of his type, and 
nonessential in stop cylinder presses, and to provide such as would do 
their work while the cylinder is in motion, whereas the supports of 
McElroy do theirs while the cylinder is at rest. 

In both types of printing press the grippèrs which clasp the sheet 
of paper upon the leading edge of the impression surface are located in 
a longitudinal recess in the face of the cylinder. McElroy removed 
the tongues from the feed board, and spanned this recess with them. 
Hodgman removed the tongues from the feed board, and spanned this 
recess by his raised ribs. If the tongues of McElroy and the ribs of 
Hodgman are both regarded as under-guides, to this extent they both 
did the same thing, and there is an approiimate identity in one of 
the parts of the combination of each patent. But the substitution 
by Hodgman in his machine of the tongues of McElroy would not bave 
solved the problem with which he had to deal, and it would hâve been 
useless if he had not conceived the feasibility of channeling the cylin- 
der, and extending the ribs across the gripper gap. The modifications 
of structure made by him in order to constitute the guide support of 
McElroy a traveling under-guide in a continuously rotating cylinder 
press would seem to hâve been something more than mère mechanical 
adaptation, and the conclusion is reached that they involved inven- 
tion. 

A decree Is ordered for an injunction and an accounting as respects 
the first claim of the patent, with costs. 
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McCAULLBY v. CITY OF PHILADELPHIA. 
(District Court, E. D. Pennsylvania. August 20, 1900.) 

Navigable Watbrs— Obstructions — Liabii.itt op City. 

A City, although charged by statute with the duty of keeping the chan- 
nels of navigable streams witbin Its limits free from obstructions, eannot 
be held Uable for Injuries caused by a sunken wreek, on the ground of 
négligence, where the owners had contracted with a wrecklng company to 
raise the vessel, and It Is not shown that such company was not prose- 
cuting the work with ordlnary diligence and reasonable efflciency. 

In Admiralty. Suit to recover damages on the ground of the nég- 
ligence of the défendant city in failing to remove an obstruction 
from a navigable stream. 

Horace L. Cheyney and John P. Lewis, for libelant. 
John L. Kinsey, City Sol., for respondent. 

McPHEESON, District Judge. The libelant, who is the mana- 
ging owner of the tugs Eescue and John C. Bradley, brings this ac- 
tion as bailee of the ship Windsor Park to recover damages for in- 
jury to the ship, caused by collision with the sunken wreck of the 
steamer Maryland. The collision occurred in December, 1893, while 
the ship was being towed by the tugs up the channel of the Schuylkill 
river, within the municipal limits of the city of Philadelphia, and the 
cause of action is alleged to be the négligence of the city in failing to 
remove the wreck, which had been obstructing the channel to some 
extent since November of the year preceding. 

The duty of the city to keep the channel clear is said to rest upon 
section 28 of the consolidation act of 1854 (P. L. 37), which provides 
in part as foUows : , 

"It shall be the duty of the sald councils, after the requislte surveys and 
soundlngs shall bave been made, to fix the llnes, beyond which no wharf or 
pler shall be constructed, and to keep the navigable waters within said city 
forever open and free from obstructions. The city councils shall authorize 
the construction of wharves upon a plan and scale to meet the demands of 
commerce, keep the same and the avenues leading thereto open and free from 
obstruction." 

The city dénies its liability upon the following grounds: 
(1) Because the act of 1859 (P. L. 643) has impliedly repealed sec- 
tion 28 of the act of 1854, by transferring the duty to remove ob- 
structions from the channel of the river to the master warden, who 
is said to be an officer of the state, and not of the city. The act is 
as foUows: 

"That from and after the passage of thls act, It shall be the duty of the 
master warden of the port of Philadelphia, Immediately upon information of 
the slnking of any canal boat, barge, or other vessel in the channel way of 
the tide waters of the river Delaware or river Schuylkill, within the limits 
of the port of Philadelphia, to give notice to the owner, master or other agent 
havlng charge thereof, to raise and remove such obstruction within ten days 
after the date of sald notice, under penalty of one hundred dollars, to be sued 
for and recovered before any alflerman or justice of the peace within the 
limits aforesald, as by law such sums are recoverable from the owner, master 
or other agent having control of the same, to and for the use of the board 
of wardens of the port of Philadelphia, subject, nevertheless, to an appeal 
to the court of common pleas of the proper city or county; which sald sum or 
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Bums so recovered shall be appropriated towards the payment of salaries and 
contingent expenSes of the warden's offlce; and in case of tlie refusai or neg- 
lect of tlie partiçp Intereated as aforesaid, to raise and remove any obstruction 
withln tlie time specifled in said notice, it shall be the further duty of said 
master warden to hâve raised and remove^ at the expansé of the owner, mas- 
ter :or agent; and the said canal boat,; barge or other vessel, together with 
the cargo thereof, shall be subject to^ lien in the hands of the said master 
•warden until the expenses of raising an^ removing such shall be fuUy paid to 
Mm; and the said master warden is hereçby authorized to sell at public auction 
to the hlghest bldder, for cash, ail such property, or so much thereof as is 
necessary to pay ail the expenses of raising and remoying, together with the 
penalty aforesaid, and shall return the surplus, If any, of such sale to such 
persou qr'perspns as shall be legally entitled to reçoive the same: provided, 
thattb© master warden before proceeding to sell any such property as afore- 
said, Bhàll glvé flve days' notice by at leàst twenty handbills (printed), to be 
posted In conspicuous places along Delaware avenue, setting forth a fuU de- 
scription of the property to be sold, together with time and place of selling the 
same." 

(2) Because, even if the act of 1854 was not affected by the act of 
1859, the duty of the city has been Suspended by section 4 of the act 
of congress of June 14, 1880 (1 SUpp. Eev. St. 296), which reads as 
follôws: 

"Wheneyer hereafter the navigation Of any river, lâke or . harbor or bay, 
or other nkvigable water of the United' States shall be obstriicted or endan- 
gered by any sunken vessel or water eraft, It shall be the duty of the secre- 
tary-ôf war, upon satisfactpry information thereof, to cause reasonable notice, 
of not Içss than thirty days, to be glven, personally or by publication, at 
least once a week in the newspaper published nearest the locality of such 
sunken vésSél or craft, to aU persons intereated in such vessel or eraft, or in 
the cargo thereof, of the purpose of said secretary, unless such vessel shall 
be removedas soon thereafter as practicable by the parties interested therein, 
to cause the same to be removed. If such sunken vessel or craft and cargo 
shaU not be removed by the parties interested therein as soon as practicable 
after the date of the giving of such notice by publication, or after such Per- 
sonal service of notice, as the case may be, such sunken vessel shall be treated 
as abandoned and derelict, and the secretary of war shall proceèd to remove 
the same." 

(3) JBecause, in any event, the facts in proof fail to show négli- 
gence on the part of the city, 

I do not flnd it necessary to consider the flrst two grounds of dé- 
fense, the third being a sufQcient reply to the action. The undis- 
puted facts are as follows: In Notember, 1892, a destructive flre 
occurred at Point Breeze, in the course of which the steamer Mary- 
land was partially consumed. She was run aground upon the east 
bank of the Schuyikill river, and sank in such a position that 50 or 
60 feet of her length projected obliquely into the channel. In this 
position ahe was an obstruction to flie safe navigation of the river, 
as the channel at this point is narrow and winding. The wreck was 
abandoned to the underwriters, and was sold on December 23d. The 
purchaser irninediately coritracted with a wrecking company to raise 
and remove her, but, owing to the season and the weather, no work 
could be done until March of the following year. Early in that 
month the company began the effort to lift and move the wreck, and 
continued the work with diligence, but without success, for about 
eight months. In November, 1893, the United States goverument, 
moved by complaints that the obstruction still existed, took action 
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under the fédéral statute heretofore cited, and gave notice as there- 
in proTided. On December 19th, the government awarded the con- 
tract for removing the wreck, and work was begun in January, 1894. 
It does not appear in évidence when the obstruction was finally re- 
moved from the channel, but the report of the government's engineer 
in charge, to the effect that the vs'reck had been cleared away to the 
line of low water, was not made until March 27, 1895. 

TJpon thèse facts, I do not think that the charge of négligence 
against the city has been made out. Assuming that the city was 
bound to remove obstructions, and assuming also that it knew of 
this particular obstruction, it is clear that its duty was no greater 
than this : to exercise ordinary diligence under ail the circumstances 
of the case. I am unable to sustain the position that the city was 
bound to step in and displace the agency that had been set in opér- 
ation by the owner of the wreck, in the absence of évidence that the 
work was being done improperly or ineflQciently. It nowhere ap- 
pears that the wrecking company was either incompétent or négli- 
gent. On the contrary, the undisputed testimony on this point is 
that the company prosecuted the work with diligence, but failed to 
succeed because of the difficulty of the enterprise. "Every time we 
took it out of the river," one of the witnesses said, "she slid back 
again." But the libelant made no attempt to prove that the failure 
M'as due to a lack of proper appliances, or to want of skill or dili- 
gence. I do not feel satisâed to draw an inference of the company's 
négligence merely from its failure to remove the obstruction within 
eight months, especially in the face of the uncontradicted testimony 
that proper skill and diligence were used. This being so, it seems to 
me impossible to hold that the city was négligent because it did not 
take into its own hands the prosecution of a work which, so far as 
appears, it could hâve done no better than the agent of the owner 
was doing. , 

The libel is dismissed, with costs. 



TYGEET-ALLBN FERTILIZEK CO. T. HAGAN. 

(District Court, E. D. Pennsylyania. August 20, 1900.) 

No. 67. 

SHIPPING — UnSBA'WORTHINBSS of LiGHTER— LiABTLtTT OF OWNEB. 

Evidence Md to establisli tlie unseaworthiness of a barge let by its 
owner to perform lighterage eerviee, and to render its owner liable for tlie 
loss resulting to the hirer by Its sinking at the dock after being loaded. 

In Admiralty. Suit for damages resulting from unseaworthiness 
of lighter. 

Horace L. Cheyney and John F. Lewis, for libelant. 
John A. Toomey, for respondent. 

McPHERSON, District Judge. Early in July, 1898, the steamship 
Scotia brought to the port of Philadelphia a cargo of kainit, — a min- 
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eral ased in the manufacture of fertilizers, — consigned to the libel- 
ant, and âeliverable from the ship's side, The ship> y/as moored at 
pier 43, and in order to move the cargo to the libelant's factory it 
was necessary to employ barges, and among thèse the Samuel F. 
Housepan, a barge belonging to the respondent, was hired by the 
libelant on July 3d. Loading was begun on the afternoon of that 
day, and flnished about 10 o'eloek at night. The folio wing day was 
the 4tb, and the barge rémained alohgside the^ship until late in the 
evening, — perhaps 10 or 11 o'clock,^ — when she sank in her berth, 
thus causing a total loss of the minerai. The libelant avers that the 
barge was unseaworthyj and brings the action upon this ground. 

The flrst défense is that the barge was not hired to the libelant, 
but to the Philadelphia Lighterage Company, from whom the libel- 
ant had hired two or tlu-ee other barges to earry a part of the cargo. 
I do QOt think that the testimony establishes this défense. It is true 
that Mr. Brown, with whom the contract of hiring was made by the 
respondent, was an employé of the lighterage company, but he did 
not make the contract in this capacity. On the contrary, he was 
acting for the libelant at the express request of its shipping clerk, 
and, in my opinion, he disclosed his âgency to the respondent, and 
hired the batge, nôt for the lighterage company, but for the libelant. 
Upon this point — ^the disclosure of his agency — the testimony is in 
conflict, but I flnd the fact to be as j'ust stated. 

A second défense is that the libelant expressly agreed to take the 
barge at itô own risk. This position is based upon a misunderstand- 
ing of the testimony. The iibelant did agrée with Mr. Brown that, 
if he would hire the barge from the respondent, the libelant would 
take the boat at its own risk; but this agreemént was only intended 
to relieve, and only did relieve, the lighterage company frona liability. 
It was not made with the respondent, nor intended to affect him, and 
theref ore has no bearing on the présent controversy. 

The third and principal défense is that the libelant, whose duty it 
was to furnish a tug to move the barge, was négligent in permitting 
the boat to remain in a comparatively narrow dock for more than a 
day after loading had been finished; and that, in conséquence of such 
négligence, tjie barge was injured and sunk by being squëfer.''d be- 
tween the Scotia and another steamship on the opposite side '.f the 
dock during à violent windstorm oi the afternoon of the 4th. It is 
true that a severe storm of wind and rain passed over the vessels at 
this time, but I hâve a good deal of dQubt whether, in the sheltered 
position of the steamships and of the barge, any serions injury could 
hâve been done to either by the wind. It is not necessary, however, 
to décide this poiat, for it is abundantly clear to my mind that the 
storm had nothing to do with the sinking of the barge, The testi- 
mony of her captadn, wîthdut which the squeezing theory must fail, 
is so contradicted that I can give it no crédit. Without stopping to 
détail the évidence, it is ènough to say that the decided weight of 
the testimony shows that the barge was leaking badly the whole day 
of the 4th, certainly for several hours before the storm began, and 
that continuons pùmping without àvail had been going on from some 
hour in the moriiing. What caused the leak does not appear. The 
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boat had been repaired not long before, but since then she had made 
three voyages, and what may hâve happened to her on thèse occa- 
sions ia not disclosed. The important matter is that she was plainly 
not fit to receive the cargo o£ minerai when she was hired to the li- 
belant. 

There ia not sufBcient évidence to enable me to find the value of 
the kainit. H the parties can agrée upon the sum, a decree for that 
amount may be entered, with costa; otherwiae, a commissioner must 
be appointed. 



THE GRAOB DOLLAR. 

(District Ctourt, N. D. Californla. August 2, 1900.) 

No. 11,616. 

1. Salvaob— CONDUCT OF Salvors — Proximate Cause op Danger— Evidence. 
As the claimant was crossing the bar at the entrance of a harbor she 
recelved a signal of one whistle f rom libelants' tug, responded with a single 
whistle, immedlately ported her helm, and, after proceeding two or three 
minutes on her course, struck a shoal in rough water, by reason of which 
her rudder post was brolien, and she signaled for assistance. After getting 
off the bar, the claimant, being in a helpless condition, was washed on the 
bar a second time, before the tug went to her assistance, and the latter 
even then did not corne nearer than 400 feet, because of the shallowness 
of the water. Thereupon the claimant launched her own boat, and carried 
a Une to the tug, whereby the latter was able to glve her hawser to the 
claimant, and to tow her to a place of safety and for repairs; the service 
lastlng about two hours. Eeld, that the channel being wlde enough for 
two vessels to pass, and the claimant, in any event, having the right of 
way, because of her having commeneed to cross the bar first, her déviation 
from her course was an error of navigation, which, rather than the signal 
of the tug, was the proximate cause of her stranding, and that therefore 
the service rendered by the tug was a salvage service, for which the libel- 
ants were entltled to compensation. 

8. Same— Amount of Recoveky. 

A steamer of the value of $40,000, being without rudder, and aground 
In shoal water In a rough sea, was towed by libelants' tug to a place of 
safety; but neither the tug nor any of her crew was exposed to the sllght- 
est danger in perf orming such, service, and the ordinary charge for the tow- 
age of the vessel would bave been $175. Held, that the libelants were entl- 
tled to recover $1,000 as salvage, three-fourths of which sum should go 
to the tug, and the balance to her master and crew, in proportion to their 
wages.i 

Chas. A. îîaylor, for libelants. 
Andros & Frank, for claimant. 

DE HAVEN, District Judge. This action was brought by the 
owner and master of the steam tug Columbia, in behalf of themselves 
"and ail others entitled," to recover compensation for an alleged 
salvage service rendered to the steamer Grâce Dollar. The case is 
this: On the 31st of August, 1898, the Grâce Dollar, bound for Coos 
Bay, was crossing the bar of that harbor, and while so proceeding re- 
ceived a signal of one vi'histle from the Columbia, then coming eut, 

1 Salvage awards in fédéral courts, see note to The Lamington, 30 C. G. A- 
2S0. 
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bût Btill in Bmooth water; near tlie;ejîd of the jetty, and âlwut one- 
third of « mile distant from the Q-racé Dollars The latter responded 
with a.! single whistle, imiaediately ported her hélium and, after proceed- 
ing tWO' oritoree minutes <m her course, struck a ehoal in rough water 
outside of the end of the jetty. There was not much wind, but the 
sea was breaking on the bar; that is, was breaking in the channel 
f orming the entrance to the harbor. The tide was about flood, and the 
Grâce Dollar was coming in with a following sea. The Columbia, 
after having given her first signal, slowed down, reversed her engines, 
and stopped before she reached the end of the jetty, but did not give 
any signal to indicate this change of movement on her part. When 
the Grâce Dollar struck, her rudder poist was broken, and her master 
at once signaled for assistance. ITie Oolumbia passed out over the 
bar, and immediately retûmed. The Grâce Dollar by this time had 
gotten off of the sand bar, and was anchored in the channel. She was, 
of course, in a somewhat helpless condition, on account of the loss of 
her rudder. The Columbia did not corne near enough to pass her a 
line, and the Grâce Dollar 'went on the shoal a second time. The 
Oolumbia then backed up to within about 400 feet of the stranded 
steamer, and, flnding only 12 feet of water, stopped; and her master, 
deeming it dangerous tô launch a boat, blew a signal for the life-saving 
crew, stationed about 3^ miles distant. The crew of the Grâce Dollar, 
without waitirig for assistance from the life-saving station, immediate- 
ly launched their own boat and carried a Une to the Oolumbia. The 
latter vessel waa thus enabled to give her hawser to the Grâce Dollar, 
and, with thë assistance of the latter's engines, succeeded in getting 
her into the channel, ànd then towed her to Marshflëld, where she 
was put OU; the mud flats. This service occupied about two hours. 
After this the Columbia towed her to another part of the harbor for 
repairs, and, when thèse were made, back to the flats for the purpose 
of having her rudder shipped, and then towed her off of the flats again. 
This latter service was of little value, and eannot be regarded as a 
salvage service, or as anything différent from the ordinary work of a 
tugboat. 

The right of the libelants to recover în this action is opposed by 
the claimant maînly upon the ground that the stranding of the Grâce 
Dollar was occasioned by the fault of the master of the Oolumbia in 
signaling his intention to go out over the bar wMle the Grâce Dollar 
was coming in, thus making it necessary for the latter, in order to 
avoid the possible chance of collision on the bar, to make the change of 
course which resulted in her going upon the shoal, on which she 
grounded. The argument in support of this proposition is, in sub- 
stance, that the entrance to Coos Bây is a narrow and dangerous 
channel, in which it is not safe for two vessels to attempt to pass when 
the sea is breaking as it was upon that day; that, as the Grâce Dollar 
commenced to cross the bar flrst, she had the right of way, and was 
entitled to the entire channel in which to navigaté, and the Columbia 
shonld hâve refrained from giving the signal which in effect deprived 
her of this right, by leading the master of the Grâce Dollar to believe 
that it was necessary for him to change his course in order to give the 
Columbia room to pass; that upon the facts the case is precisely the 
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same as if the Columbia had actually kept on as indicated by her sig- 
nal, and thus compelled the Grâce Dollar to change her course se as to 
avoid collision in the narrow channel. The answer to this argument 
is that the main fact upon which it dépends for support is not estab- 
lished by the évidence. The great prépondérance of évidence is to 
the effect that the entrance to Coos Bay was not, at the time referred 
to, in such condition that the two vessels could not hâve passed each 
other in safety. It is true that the Columbia, after giving the signal 
referred to, did actually slow down so as not to meet the Grâce Dollar 
in rough water, or, in seaman's phrase, "on the bar"; but this fact, 
while showing great caution upon the part of the master of the Co- 
lumbia, is not sufflcient to overcome the évidence tending to show that 
the channel was wide enough to hâve permitted the passage of both 
vessels without danger to either. The channel which forms the en- 
trance to Coos Bay is not long, and is about one-eighth of a mile wide; 
and it is reasonably clear from the testimony that two vessels can pass 
each other at ail times without the slightest danger of collision, except 
under most unugual conditions of wind and sea, — conditions not prés- 
ent at the time referred to. In any event, when the master of the 
Grâce Dollar heard the signal of the Columbia, he was not required to 
so far deviate from his course as to get out of the channel and into 
the shoal water where his steamer struck, and his doing so was an 
error of navigation. This error of navigation on his part, and not the 
signal given by the master of the tug Columbia, was the proximate 
cause of the stranding of the Grâce Dollar. This conclusion reached, 
it is clear that the service rendered by the Columbia in assisting the 
Grâce Dollar off the shoal on which she grounded, and in towing her to 
Marshfleld for repairs, was a salvage service, for which the libelants 
are entitled to receive proper compensation. The only question of diifi- 
culty in the case is to détermine the amount to be allowed. The Grâce 
Dollar, without rudder and aground as she was in shoal water at the 
mouth of the entrance to Coos Bay, with the sea breaking, was in a 
position of péril, from which she might not, unaided, hâve been able 
to escax)€, and it is admitted that she was of the value of .Ç40,000. The 
libelants claim that they are entitled to an award of at least one- 
third of the value of the Grâce Dolter, and the court bas been referred 
to numerous cases in which a proportionate amount as large, and in 
some instances greater, has been awarded to the salvors of rescued 
property. Each case must, however, be decided in view of its own 
peculiar facts, and the only aid to be derived from adjudged cases is 
by a considération of the gênerai principles upon which they were de- 
cided. Thèse principles appear to be well settled. It may be stated 
as the gênerai rule in flxing salvage compensation that: 

"Tbe value of the property saved, the degree of péril from which It waa 
delivered, the risk of the property, and especially of the persons of the salvors, 
* * * the severity and duratlon of their lahor, the promptness of their in- 
terposition, and the skill exhibited by them, are ail to be considered." The 
Versailles, 1 Curt. 353, Fed. Cas. No. 6,365. 

See, also, The Blackwall, 10 Wall. 1, 19 L. Ed. 870; The Clifton, 
3 Hagg. Adm. 118; Pope v. Sapphire, Fed. Cas. No. 11,276; Hand 
V. The Elvira, Gilp. 60, Fed. Cas. No. 6,015. 
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Thèse cases aiso show ttat the compensation tô beallowed tte 
salvOT is measared by a libéral .scalej so as to encourage others to incur 
danger to themselTes and properfy in going to the relief of vessels in 
distresa, and surrounded by périls from which they might not be able 
to escape without assistance from others. But, wbile the compensa- 
tion isto be libéral, it must not be extravagant, in view of the actual 
service rendered and the actual danger encountered. In the language 
of Judge Hopkinson in the case of Hand v. The Elvira, above cited: 

"We miist not teach a salvor that he may stand ready to devour what the 
océan may epare. He must, not be permitted to belleve that he brings in a 
prlze of war, and not a frlend In distress. If he has afCorded his assistance 
to the dlstressed in a proper splrit, he Wlll be satisfled wlth a just and fair 
remuneràtloii for the labor, hazard, and expense he has encountered In the 
service; and It Is only a proper splrit thàt we should seek or désire to satisfy. 
To thls measure of compensation the judge, governed by a libéral policy, will 
add a reaspnable encouragement, whieh th^ gênerons and humane will hardly 
need, to prompt toen to exertlons to relieve thelr fellow meri In danger and dis- 
tress. But we must remember that the policy of the law Is not to provoke 
or satisfy the appetite of avatlce, but to held an Inducement, to such as require 
It, to make extraordinary efforts to save those who may be encompassed with 
périls beyond thelr own strength to subdue." 

In rendering the service for which salvage is claimed in the présent 
case, no extraordinary effort was put forth by the Columbia, and nei- 
ther the tug nor any of her crew waa exposed to the slightest danger in 
making f ast to the Grâce Dollar and towing her to a place of saf ety. 
In fact, the master of the Columbia declined to permit his crew to 
incur the risk of launching a boat for the purpose of carryii!:;: a line to 
the distressed steamer. The évidence also shows that the ordinary 
charge for towing a vessel of the size Of the Grâce Dollar, and loaded 
as she was, from the place where she went aground to Marshfleld, was 
about 1175. In view of ail the facts, and governed by the gênerai 
principles declared in the cases above cited, the judgment of the court 
will be that libelants are entitled to recover the sum of Î1,000, to be 
divided as follows: Three-fourths of that sum to the tug Columbia, 
and the remaining one-fourth to her master for himself and crew, and 
to be divided between thèm in proportion to thelr wages; the libelants 
to recover costs. The cross libel will be dismissed. 



THE KAVENSCOURT. 

THE TÏEB. 

THE COLUMBIA. 

(District Court, D. Washington, N, D. Augnst 10, 1900.) 

I. TowAGB — Implikd Contract. 

The captain of the Ô., havlng applied to the manager of a tug for the 
towage of his vessel to sea, was Informed that the tug was under con- 
tract to tow the vessel R. the next day, and that, If the latter was not 
ready, It wonld take the 0., but that; if the two vessels were ready, It 
would tow both. The next day, the R. being ready, the captain of the C. 
was informed of the orders of the tug to take both vessels, and, although 
he expressed dissatisfaction, he signed an order for the payment of the 
towage money, and voluntarlly took on board the tug's hawser, and made 
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It fast to the C.'s foremast. HeW, that there was an implied agreement 
that the C. was to be towed In company with tlie R. 

S. Bamb — Négligence— CoLiiiBiON—KviDBNCK. 

It appearing that the hawser by which the 0. was towed was corapara- 
tively new; that it had been thoroughly tested, and found sufflcient to 
sustain a strain many times greater than that required to tow the C; that 
it was earefully inspected at the time of being passed to the C; and that, 
aside from the fact that the towllne broke, there was an entlre failure of 
proof of any fault on the part of the tug in furnishing a détective hawser, 
—the owners of the tug are not liable for damages sustained by the C. in 
a collision with another vessel being towed by the same tug, which occur- 
red through the breaklng of the hawser. 

S. Same. 

The only évidence of tbe bad steering of the R. being that of the mate 
of the C, who was in bed at the time of the maneuvers which caused the 
collision, that the R. was steering wildly, because she was sometimes astern 
of the 0. and sometimes well off her port quarter. while tbe officers of 
the R. testified positively that they were alert, and constantly observing 
the tug ahead of them, and fpUowing her, and that they observed the sig- 
nais given by the tug when she changed her course, the évidence is lu- 
sufficient to show that the collision of the two vessels was caused by the 
négligence and bad steering of the R. 

4. Bame. 

The tug towing the vessels in question, having occasion to change her 
course to starboard because of a light ahead, signaled the vessels that 
she was about to change, and for them to follow, and after a few minutes 
made an irregular signal, and changea baek to her régula r course. The 
offlcer in charge of the C, not understanding the signais, ordered the helms- 
man to port the wheel, as he went forward to see what was going on, and 
on his return assisted in setting the wheel hard a-starboard, with the 
resuit that the vessel sheered to starboard in a manner to cross the tow- 
llne of the R., and then took a sheer to port, immediatelj' after which a 
jar was felt on the tug, the towline of the C. parted, and within a minute 
or two the bow of the R., which was on the longer hawser, struck the 
O.'s port quarter near her mizzen rigging, causing serious damage to both 
vessels. Èeld that, the bad steering of the C. being the only charge of 
négligence that was sustained by the évidence, that vessel was liable for 
the damage done to the R. 

In Admiralty. Suits in rem to recover damages for injuries to the 
American sMp Columbia and to the British bark Ravenscourt, caused 
by a collision between the two vessels while both were being towed 
to sea by the steam tug Tyee, owned and operated by the Puget Sound 
Tugboat Company. Hearing on the merits. Decree in favor of the 
Eavenscourt. 

Metcalf & Jurey, for the Columbia. 

Preston, Carr & Gilman, for the Ravenscourt 

Struve, Allen, Hughes & McMicken, for the Tyee. 

HANFORD, District Judge. In the first of thèse cases the owners 
of the American ship Columbia claim damages for injuries to their 
ship, sustained in a collision with the Ravenscourt, while the two col- 
liding vessels were being towed ont by the steam tug Tyee, and their 
suit is in rem against both the Ravenscourt and the tug. Their libel 
charges that a contract for towing the Columbia singly was violated 
by the captain of the tugboat in attempting to tow two vessels. As 
to this first disputed question in the case, I flnd from the évidence 
that the terms of the agreement for the towage of the Columbia 
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were not reduced to writing, and the only contract between the 
parties arises by implication from the previous dealings between tlie 
captain of the ship and the tugboat company, the knowledge of each 
party as to the différent vessels, the rates of towage, the rules and 
régulations of the tugboat company, the customs on Puget Sound 
relating to the towage of vessels, a short conversation between Capt. 
Nelson, master of the Columbia, and Capt. libby, manager of the tug- 
boat company, the conduct of Capt. Nelson in voluntarily pennitting 
his ship to be towed in company with the Kavenscourt, and in giving 
to the captain of the Tyee a written order for the payment of the 
price of the towage services, and the acts of the master of the tug in 
taking the two vessels in the harbor of Tacoma, and proceeding with 
them toWards the sea. The conversation between Nelson and Libby 
was too vague and indefinite to constitute a contract. According to a 
prépondérance of the évidence, Capt. Nelson sought Capt. Libby, and 
requested to hâve a tug tow his ship to sea the following day if she 
finished loading in time. He stated that he expected to be ready by 
noon, but could not be certain that a sufScient quantity of coal to 
complète her cargo could be obtained in time. Libby informed him- 
that the Tyee was being held to tow the Ravenscourt the next day. 
Nelson asserted that the Eavenscourt would not be ready, and to 
that Libby responded that, if the Eavenscourt were not ready, the 
Tj^ee would go to sea with the Columbia if she were ready, and he 
would send for another tug to take the Eavenscourt; but, in case 
both vessels were ready to be towed, as expected, the Tyee would take 
them both. The next day aftei? this conversation both vessels were 
ready to go to sea, and the captain of the Tyee received orders from 
Capt. libby to tow them both, and he informed Capt Nelson what his 
orders were before taking the Colunibia from her moorings. Capt. 
Nelson expressed dissatisfaction, but nevertheless signed and gave 
to Capt. Bailey a draft or order for the payment of the towage money, 
and voluntarily took on board the Tyee's hawser, and made it fast to 
the Columbia's foremast. The Tyee had ample power to tow two 
vessels of the size and class of the Columbia and Eavenscourt in Puget 
Sound, and it has been a common practice for tugboats to tow two 
or more vessels together. Capt. Nelson, knowing that the Eavens- 
court hàd a prior claim to the service of the Tyee, was put to his 
élection to be towed at that time in company with the Eavenscourt, or 
to wait until another tug could be obtained; and by accepting the 
service that was offered he voluntarily encountered the additional 
hazard obviously involved in the towage of his vessel in company with 
another ship. From the facts and circumstances there arises by 
necessary implication an àgreement by the terms of which the Col- 
umbia was to be towed in company with the Eavenscourt. The ves- 
sels were towed by separate hawsers, the Columbia's towline being 
about 120 fathoms in length, and thé Eavenscourt was towed by a 
hawser 180 fathoms in length, so that the two ships could not possibly 
hâve corne in collision with each other while both towlines were in- 
tact and the tug was under way. Thé Columbia's towline, however, 
was broken, and the collision occarred while she was adrift; and the 
second ground of complaint against the steam tug is that the hawser 
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fumished by tlie tug, and with which slie was towing the Columbia, 
"by reaaon of its defectiveness" parted, and left the Columbia adrift 
and helpless, immediately in the course of the Bavenscourt. Except 
the fact that the towline did break, there is an entire f allure to prove 
any fault on the part of the tugboat eompany in f urnishing a defective 
hawser. On the contrary, the évidence shows that the hawser was 
comparatively new, having been in use for a period of time not ex- 
ceeding one-fourth the ordinary lifetime of such a hawser when sub- 
jected to usage common with Puget Sound tugboats. It had been 
subjected to a most thorough test, and found suËBcient to sustain a 
strain many times greater than the strain it would bave to bear in 
towing the Columbia in the waters of Puget Sound in ordinary weather 
if the Columbia were properly steered, and it was carefully and thor- 
oughly inspected by the flrst mate and a quartermaster on board the 
Tyee at the time of being passed out to the Columbia, so that if it 
were eut or chafed or unduly wom in any place the defect should hâve 
been discovered ; but no defect was observed or known. 

The next charge in the Oolumbia'a libel is that the Eavenseourt 
was steered badly, and that immediately before the collision, by reason 
of négligence and bad steering on board the Eavenseourt, that vessel 
veered from her trne course so as to cross the wake of the tug, and 
bring her hawser afoul of the Columbia's rudder, so interfering with 
the navigation of the Columbia that she eould not be steered properly; 
and the libel charges that, if the master of the tug had been attentive 
to his duties, he should hâve known that the Eavenseourt was out of 
her course, and should hâve prevented the bad steering on her part. 
This part of the libel charges both the tug and the Eavenseourt with a 
fault in permitting the Eavenseourt to veer from her course, which 
fault was the direct cause of the disaster. This particular ground of 
complaint must be considered in connection with the counter charge 
contained in the libel filed by the owner of the Eavenseourt. The 
owner of the Eavenseourt bas made no complaint against the tug, her 
master, or her owner. His suit is in rem against the Columbia, and in 
his libel he charges that the accident was due entirely to bad steering 
on the part of the Columbia. The main controversy in the case, there- 
fore, is with référence to the particular movements of the colliding 
vessels immediately before the collision. The gênerai facts as to 
which ail witnesses agrée substantially are that the tug started with 
the vessels in tow from Tacoma Harbor, at 3 o'clock p. m. on the 2M 
day of January of this year, the Columbia being towed by a line lead- 
ing from the stem of the Tyee through a chock on the starboard side of 
her bow to her foremast, the length of the line between the stem of the 
Tyee and the bow of the Columbia being a little more than 100 fath- 
oms. The Eavenseourt was towed by a line 180 fathoms in length, 
ail of which was paid out, leading from the stern of the Tyee to a 
chock on the port bow of the Eavenseourt, and made fast to her tow- 
ing bitts forward of the foremast. The towlines being so arranged, the 
vessels, when steered to follow the tug, would hâve kept a safe dis- 
tance from each other. The Columbia, being on the port side, would 
hâve kept the tug in view over the starboard side of her bow with the 
Eavenseourt astern, and off her starboard quarter; and the Eavens- 



672 103 FEDERAL REPORTER. 

court, beîng on the starboard side of the Oolumbia, with her towline 
leading tbrongtt tbe port chock, ghonldlmye kept the tug in view over 
her port bow. The vessels proceeded without any occurrence worthy 
of notice until after 6 o'clock p. m. they had proceeded nearly 25 miles, 
and were oflf Àlki Point. It was then dark and raining, with a fresh 
sQiitherly breeze and an ebb tide, the wind and tide being favorable to 
the progress of the vessels on their course. At that time a bright 
light was seen off the port bow of the tug, and immediately after one 
or more other lights were seen, which the captain of the tug at first 
supposed were the lights of a tug having a tow, and, not bdng able 
to make her ont exactly, he blew several blasts of his whistle as a 
warning to the ships in his wake that he was about to change his 
course, and for them to foUow. At the same time the tug changed 
her course, going to starboard. After a few minutes the light ahead 
was discovered to be on a sailboat going in the same gênerai direction, 
and therenpon the tug again made an irregular signal by blowing sev- 
eral blasts of her whistle, and changed back to her regular course. 
Within a very few minutes after the tug came back on her course the 
Columbia's towline parted, and within A minute or two afterwards 
the Ravenscourt came in collision with her, the stem of the Eavens- 
court striking the Columbia's port quarter somewhere near her mizzen 
rigging, causing serious damage» to both vessels. The tug signaled 
the Ravenscourt to drop her towline, and, as soon as both towlines 
could be drawn in and taken aboard the tug, she went to the relief 
of the disabled vessels, and, after extricating them from each other, 
the Ravenscourt was flrst taken in hand, and towed to an anchorage, 
during which time the Columbia drifted a distance of flve or six miles, 
and had passed West Point lighthouse when she was picked up by the 
Tyee, and towed to an anchorage at Port Blakely. The only évidence 
of bad steering or faulty management on the part of the Ravenscourt 
cornes from the oificers and men on board of the Golumbia, who were 
not in the best position to observe the handiing of the Ravenscourt, 
and the évidence convinces me that they paid very little attention to 
her bef ore the time of imminent péril, The principal witness against 
her is Mr. Wilson, mate of the Columbia, who was in bed at the time 
of the maneuvers which caused the collision. The testimony of this 
witness appears to hâve been given in a free and good-natured manner, 
with very little regard to accuracy. He stated that he noticed that 
the Ravenscourt was steering wildly, because she was sometimes 
astem of the Columbia, and sometimes well off her port quarter. 
This might be true if, in fact, the Ravenscourt had been kept on her 
course in the wake of the tug, and the Columbia had been permitted 
to veer. The officers and mate on the tug give no évidence of bad 
steering or négligence on the part of the Ravenscourt, while the cap- 
tain and officers of the latter vessel show by théir positive testimony 
that they were alert, and çonstantly observing the tug ahead of them, 
and folio wing her. Theyobserved the signais given by the tug, and 
when she changed her course to starboard the Ravenscourt went to 
starboard, and came back on her course immediately after the tug- 
came back. I reject the testimony of Capt. Scott and the witnesses 
for the Ravenscourt with référence to the movements and positions 
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of thé Columbia, for the reason that they appear to me to be improb- 
able. As an illustration of the unreliable cbaraoter of this évidence, 
I refer to the statement of Capt. Scott that before the collision he 
observed by the phosphorus at the stern of the Columbia that she 
was drifting astern. This I regard as impossible, because without 
any strain upon her towline her momentum and the wind and tide 
combined would carry her f orward on her course, as in fact she drifted 
after the collision. Capt. Bailey and the other witnesses who were 
in the tug appear to be candid and careful in their statements, and 
they agrée that after the maneuver of the tug above referred to the 
Columbia sheered to starboard in a manner to cross the towline of the 
Eavenscourt, and then took a sheer to port, and immediately after a 
jar was felt on the tug, and the captain found that the Columbia's 
towline had parted. This testimony in regard to the conduct of the 
Columbia in going off to starboard and swinging back again after the 
tug had corne back on her course is corroborated by the lookout on 
board the Columbia, and several others of the Columbia's crew, and 
they attribute thèse extraordinary movements of the Columbia to the 
bad steering of their ship. Against this strong évidence condemning 
the Columbia there is practically nothing. Capt. Nelson was in his 
cabin until he became aware that his vessel was in péril by hearing the 
Sound of the Ravenscourt's hawser striking or scraping on the star- 
board side of his ship. He did not hear the tug whistle, and when he 
came on deck he was told by the second mate and the man at the 
wheel that the wheel was hard a-starboard, but the vessel would not 
respond to her helm, because the rudder was held rigid by the strain 
of the Ravenscourt's hawser against it. Of course, being in the cabin 
at the time the vessel sheered from her true course to starboard and 
then to port, he does not attempt to testify as to how the vessel had 
been steered. The second mate was in command of the deck from 
6 o'clock until the captain came ont immediately before the collision. 
He heard the tug whistle, and, not knowing what was meant, went 
from his station aft to the fon\'ard part of the ship, to observe what 
might be going on, and then returned, and was standing by the man at 
the wheel when the captain appeared. During his movement from 
aft to forward he ordered the helmsman to port the wheel, which order 
was possibly executed in a manner to cause the vessel to sheer off 
at an angle from her course. He does not show, nor does the man at 
the wheel state, wh^t was the effect of his order. That the effect 
was to cause the ship to veer from her course to starboard, and put 
her in a bad position, may be fairly inferred from the action of the 
second offlcer on returning to his station aft, for by his testimony he 
shows that he then assisted the helmsman to set the wheel hard 
a-starboard, in which position it was being held when the captain 
came on deck. The most convincing évidence of the Columbia's fault 
is in the manner in which the vessels came together. She must hâve 
lain across the path of the Eavenscourt, with her port side towards the 
Eavenscourt, because her port quarter was struck by the bow of the 
Eavenscourt. That is just the position she would be in after running 
away to starboard and being brought around quickly. On the other 
hand, if the Columbia kept her position, and followed the tug, the 
103 F.— i3 
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Eatenscoùrt 'coald à<rt baye struck a!É she did withoilt goîng oiit of hw 
cOTïrse, to port^ a Utloli greater distance than the Ooliimbia would hâve 
to go to crosB the towline, and then changing to a course at right 
angles to the course bt the tug, or nearly so, with her bow towards 
the port side of the Colambia. Thelèelateral movements would neces- 
earlly hâve caused some loss of headway and widened the distance 
betWeen her and the tug, which would havè increased the strain upon 
her towline, and eased the strain on the Columbia's hawser corre- 
spondingly; and, even if it were defèctive, it should not hâve been 
pullèd apart at that particular montait. The bad steering of the 
ColùBibia was undoubtedly the cause df<her being under foot of the 
RarenscOUrt when her hawser parted, and probably by swinging as 
she did ghe fouled the towline of the Eavenscourt, and madé it impossi- 
ble for her to avoid the collision. It is impossible from the testimony 
to décidé with any degree of certainty as to the cause of the breaking 
of thé Ôtflumbia's towline. Whéther there was a fault on the part of 
any one in thàt connection, and, if so, whose fault, cannot be ascer- 
tained. There being no évidence of négligence in thàt regard on the 
part of thé ofScers, crew, or owners of the tug, she is not to be con- 
demned. Thé rule Settled by the suprême court places the onus 
probandi on a party cdmplaihing of négligence on thé part of a tow- 
ing vessel. Thé Webb, 14 Wall. iU, 20 L. Ed. 774. Tlie only charge 
of négligence or fault wMch could hâve caused the accident sustained 
by évidente is bad steering on the part of the Columbia. I am there- 
fore obliged to rénder a decree against her for the full amount of dam- 
ages sustained by the fiavensconrt, Which, from the testimony, I find 
amounts tt) $7,288.35, including demurlrage at the rate of flOO per 
day for a period of 32 days. The suit against the Eavenscourt and the 
Tyee will be dismissed, with costs. 



PLÏMBR y. HARTFORD & N. T. TRANSP. CO. 
(Circuit Court, E. D. New York. July 9, 1900.) 

BKOKEHS— ICMPLOYMBNT TO SbLL VbSSBL— COMMISSION— EVIDENCE — NewTkIAL. 

PlaintifC, liaving been àuthdrlzed by défendant's superintendent, acting 
under orders frôin the gênerai maiJàger of tbe company, to sell one of 
défendant* s vessels, subject to 5 per cent, commission, called the atten- 
tion of the purchasing offleer of the United States government to the ves- 
sel, and the superintendent, linowlng of plaIntifC's action, offered the vessel 
to the government at a prlce flxed by the gênerai manager. The latter 
thereupon summoned défendant's trustées, who ordered the sale made, 
and the gênerai manager iordered Its consummation through the superin- 
tendent. Def«ndant's: offlcers dlgelalmed any knowlédge of plalntlff's 
connection with the sale, but there was évidence of fréquent interviews 
between plalûtlff and the superintendent, and communications made by 
the latter to the home office of the company, respecting the sale of the 
vessel, and the authority to sell subject to a commission. Meld, that the 
évidence of plalntiff's employment to make a sale at the commission 
named justifled the submission of the ques^tlon to the jury, and supported 
a verdict In his behalf. 

Foley & Wray, for plaintifif. 

Wilcox, Adams & Ureen, for défendant 



PLYMER V. HAETFOED & N. Y. TBANSP. CO. 675 

THOMAS, District Judge. The défendant desired or was willing 
to sell one of its vessels. The gênerai manager and substantial head 
of the business ordered the superintendant at New York to sell h.er 
to Plint & Co. at $150,000, subject to a deflnitely stated 5 per cent, 
commission. The superintendent, Noble, offered her to Flint & Co. 
as directed, and, as the jury found, also authorized the plaintiff to 
sell her. Through the procurement of the plaintiff, the vessel was 
sold to the United States goyernment, and the superintendent, as 
the verdict establishes, knew that the plaintiff called the attention 
of the purchasing oÊQcer to her. The superintendent repeated the 
offer of the government to the gênerai manager. The latter sum- 
moned the trustées, and the sale was ordered through the nominal 
président, who remitted the matter to- the gênerai manager, who in 
turn ordered the superintendent to consummate the sale. The offi- 
cers of the company disclaim knowledge or notice of the plaintiff's 
connection with the matter, but the plaintiiî's effective connection 
with the sale is manifest. The employment of a broker to eell was 
within the implied power of the gênerai manager, and it may be pre- 
sumed that the board acted upon the assumption that such usual 
power had been or would be exercised. Hence, if the gênerai man- 
ager empowered the superintendent to act through a broker, such 
action of the superintendent was binding. That question was left to 
the jury in a manner quite as favorable to the défendant as it could 
demand, and the jury found that the superintendent did hâve author- 
ity to sell through the instrumentality of a broker, and that he did 
so act. The jury were not bound to accept the déniais of the com- 
pany's officers, and did not do so, and, taking into considération the 
fréquent interviews and explicit conversations between the plaintiff 
and Noble; the agreement between them, as the jury found; the 
communications made to and received from the home ofiSce respect- 
ing the eale of the vessel; the authority given the superintendent to 
sell to Flint & Co., subject to a commission; his testimony that in 
what transactions he had with référence to the sale of the vessel he 
was acting under the instructions of the gênerai manager, and that 
his authority came from the home office; the fact that the gênerai 
manager, who, as the superintendent testified, did "about ail the busi- 
ness of the company," acted through the superintendent in the whole 
transaction, — ^furnished sufificient évidence to justify the submission of 
the case to the jury. The fact is that the sale was made through 
the intervention of the plaintiff. At the anal moment another per- 
son attempted to intervene, to obtain the benefit of the sale, and to 
reap the reward of the plaintiff's services. The plaintiff incontro- 
vertibly brought the matter to the attention of the government. The 
sale was effected through him, to the exclusion of the other claimant. 
The plaintiff earned the commissions, and the justice of his demand 
should not be defeated by the merest technicalities, such as a cor- 
poration may raise always, if it so ÏDclines, by denying power to 
those to whom it customarily confldes its business. The transaction 
shows a désire to sell the vessel, and direction <rf the superintendent 
to sell it, and willingnees that the sale should be subject to a 5 per 
cent, commission; and there was ample évidence of the authorization 
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to tii© plaîntîff by the superiùtendent, provided the plaintîfPs évi- 
dence be preferred; and tbere is évidence, gatherable from the entire 
transaction, of autbority to the superintendant to employ tbe plaintiff- 
If, tben, the ruling be correct that the resolution of the board of 
directors assumed that the uaual agency of a broker might be in- 
volved, a new trial should notbe granted. The proposition is believed 
to be correct, and the motion is denied accordingly. 



THE ASIATIC PRINCE. 
(District Court, B. D. New York. July 9, 1900.) 

1. Shippîng— Lien tor Fbkight. 

Where the consignée f^nd owner, of a cargo falls to pay or tender tlie 
freiglitdiie on the dischapge of the cargo, the carrier, to préserve Its lien, 
is aUthorized to retalii ànd store sufflcient of the cargo to pay such frelght, 
and the expense of storage ând loss of use of the commodity must be borne 
by thè owner. 

2. Samb— LiABiLiTT oï Caeribr fob Injuey to Caroo— Négligence in 

Handling. 

The breaking of a greatly umisual nùmber of the bags In which a cargo 
of sugar was shipped In dlscharging taises a presumption of négligence on 
the part of the ship in handling, and, If unexplailied, rendors the carrier 
liaWe to the shipper for the loss and expense resultlng. 
Q. Admiraltt— Ebcovkbt of Gosts — Unnbcessaey Litigation. 

Where litigation between a carrier and shipper over the payment of 
frelght wà» wholly unnecessary, and was caused by the unreasonable con- 
duct of both parties, a court of admiralty wUl requlre each party to pay 
its own coHts. 

In Admiralty. Suit to recover f reight and to enforce a lien therefor. 

Oonvers & Kirlin, for libelant. 

Forster & Speir, for Claimants. 

. * ■ 

THOMASi District ludge. On May 26, 1899, the Asiatic Prince, 
ladeu with sugar, from Maceio, Brazil, arrived at the port of New York. 
-She began discharging lier cargo on May 29th, and flnished such dis- 
charge on June 3d. Hitch, the claimant, had become the consignée. 
•Thé sugar was in bagsj apd was subject to peculiar dépréciation from 
the drainage of molasses, breaking of bags, and from evaporation. 
T^e decrease in weight from thèse causes frequently amounts to 16 
or 18 per cent, on cargoes of this nature, and, as it ultimately ap- 
I)eaped, the loss in the présent case was about 12 or 13 per cent. One 
of the claimants testifled that he expected cargoes of this nature to 
fall short 12 or 15 per cent. If the f reight were computed uponthe 
bills of lading, the libelant might hâve demanded justly the sum of 
$4,119.27, which would make no allowance for any dépréciation aris- 
ing from the causes stated. He in fact did demand this sum on or 
about June 2d, and again on June 3d, and still later, on June 6th, he 
demanded his freight upon the basîs of a loss of 10 per cent, in weight 
of the sugar. At the time of the libelanfs demand of the whole 
amount, the claimant refused to pay thé same, and suggested the 
payment of about $3,000, but did not tender the same. Upon the 
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libelant refusing to accept less than the whole amount demanded, the 
claimant made a formai tender of £1. 17s. 6d., which tender was based 
upon the bills of lading, which provided that the freight on certain 
bags should be 13s. 9d., and the freight on other bags should be 10s. 
The intention of the contract of carriage was that thèse should be 
the rates per ton, but by an oversight the blank which should contain 
the Word "ton" had not been fiUed. Therefore the claimant, standing 
upon the unjust proposition that he was called upon to pay only the 
sum of £1.17s.6d., tendered the same, and never thereafter increased 
the tender; while the libelant, equally disregardful of the certain 
knowledge that there had been a loss on the sugar, demanded pay- 
ment at the outstart upon the assumption that such loss did not ex- 
ist. The irritation caused by this action on either side has resulted in 
annoying and unnecessary litigation, and this court is asked to ascer- 
tain and state the equities between the parties, although the conduct 
of each party indicates an absence of effort in good faith to discharge 
the customary duties of merchants. After the arrivai of the vessel 
a controversy arose respecting the obligation of one party or the other 
to mend the bags. It was not the duty of the carrier to mend the bags, 
which were out of order from some cause for which he was not liable; 
but the claimant insisted otherwise, at least to the extent that the 
carrier should bear one-half of the expense. The claimant finally 
placed his own menders on the ship, for whose services he présents 
a claim of $284.45. Pending ail thèse controversies, the discharge of 
the sugar was begun at Woodruff's Stores, either into lighters provid- 
ed by the claimant, or upon the dock, from which place it was also 
taken by the lighters; but the carrier refused to deliver 1,028 bags 
of sugar until the freight was paid, and, upon such freight not being 
paid, the 1,028 bags were stored. The libelant, according to the flnal 
weights of the sugar, was entitled to recover $3,602.81, provided no 
allowance was made for loss and injury due to his actionable négli- 
gence. No tender of that amount, nor of any amount save the pounds, 
shillings, and pence above stated, was made; and as the libelant had 
a lien for his freight he was authorized to store the sugar to maintain 
his lien. It was the claimant's duty to tender the due freight money, 
or whatever sum the libelant was entitled to receive, and, as he did 
not do this, the storage was technically authorized, and the expense 
thereof, and the loss of the use of the commodity, must fall upon the 
claimant. The claimant's demand that the libelant should pay for the 
mending cannot be suetained, save so far as such mending was caused 
by the carrier's négligence in discharging. An examination of the 
case shows that an unusual number of new bags were required, and 
the excess is so extraordinary that it leads inevitably to the con- 
clusion of a lack of care on the part of the carrier in the handling of 
the cargo, in the absence of other adéquate causes. The claimant was 
obliged to pay the sum of $284.45 for such mending, and it is conclud- 
ed that at least one-half of such expenditure was occasioned by the 
libelant's culpable négligence. In addition to the items of which dis- 
position is made by the foregoing holdings, the claimant demands 
payment for the loss of sugar wasted by the carrier's négligence in dis- 
charging. As the sugar did not show a shrinkage below the usual 
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.^jptsige, or tke expectation of tlie libelant in tàe présent case, it must 
rbè çonciiided tHat no sugar was lost by tlie négligence of thé carrier, 
aîtiongli it may bé fhat certain sweepings did not bring the full pi*ice. 
Ail tlie :Sugar delivered was sold at full price, save a certain amount, 
which tlie claimant places at about 800 pounds. It is impossible to 
deterinine what portion of tbese sweepings bringing a decreased price 
became such. by reascjn of carelessness of the carrier in handling, as 
sufiQcient data is not furnished by the claimant for the court to make 
the détermination. The loss arising from this cause is small, and, for 
the réason just stated, must be borne by the claimant. The claimant 
seeks to recover for the loss of sugar. The count showed the absence 
of 36 bags, but this dœs not indicate that 36 bags of sugar were lost, 
as the sugar was undoubtedly delivered in new bags, and the damage, 
if any, was caused by the détérioration in quality, and is ineluded in 
the 800 pounds which were sold at half price. Under the circumstan- 
ces it. seenjs a just disposition of the case to require the claimants to 
pay the sum of $3,602.81, less f 142.22, one-half of the total cost of 
mending the bags, which was made necessary by the carrier'a négli- 
gence in handling. On the amount thus recoTered by the libelant it 
should bave interest from the date of the last delivery, which is under- 
stood to be June 6, 1899. The libelant tried to coerce the claimant 
to pay a sum that was not due nor reasonable, and the claimant, in 
irritation, faiïed in légal duty. The resuit has been an unnecessary 
and troubîesome litigation, and the court emphasizes its disapproval 
by withholding costs from the libelant, and compelling each party to 
pay the costs incurred by it. 



THB WILLOWDENH. 

(District Court, E. D. New York. July 9, 1900.) 

Shipping-^Injurt of Stbtbdore — LiABiLiTT op Bhip. 

A ship which was belng navlgated by the owners under a tlme charter 
entered port, and was taken possession of by the charterers, to be by 
them dlscharged and reloaded. She was dlscharged by employés of the 
charterers, and was dlrected to> proceed to another wharf at no great dis^ 
tance for reloading. Whlle on the way, libelant, who was a stevedore In 
the employ of the charterers, with others, was dlrected by them to wash 
the holds preparatory to reloading. In removlng the cover from a hatch- 
way, libelant stepped upon another part of the cover, which gave way by 
reason of Its havlng been Improperly replaced by the stevedores after dis- 
charglng, and libelant fell through the hatchway, and was injured. The 
hatch cover was in snfflclently good condition, and was safe to stand upon 
If properly placed. Belê, that the ship, belng, under the charter, under 
the sole control of the charterers whlle In port, for the purposes of belng 
dlscharged and reloaded, was under no duty wlth respect to the placing of 
the hatch covers during such tlme, and could not be held Uable for the 
in jury. ' 

In Admiralty. Suit in rem to recover for a personal injury. 

McBarron & Kaven and Martin A. Eyan, for libelant. 
Convers & Kirlin and J. Parker Kirlin, for claimant. 
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THOMAS, District Judge. On the 9th day of May, 1899, at about 
4 o'clock p. m., the libelant fell through No. 3 hatchway of the steam- 
ship Willowdene, while the vessel was shifting from the American 
Sugar Keflnery, in the East river, New York, to pier 47 in the North 
river. The vessel had brought in a cargo of sugar to New York, which 
was discharged at the sugar refinery by the American Sugar-Kefining 
Company, whose charges therefor were adjusted by the charterers of 
the vessel. After such discharge, the charterers sent the libelant and 
other of their stevedores to wash the holds of the ship in préparation 
for cargo. For the purpose of entering the hold, the libelant was 
removing some of the covers of the No. 3 hatch, and upon stepping 
upon one of the covers, while lifting another, the cover upon which 
he was standing tilted under bis weight, and he fell into the hold. No. 
3 hatch is about 12 feet square, and had 15 covers arranged in three 
tiers, with 5 covers in each tier. Thèse hatch covers and their sup- 
ports were in sufflciently good condition, and, if the cover which 
caused the injury had been suitably adjusted to the space for which 
it was intended, it would hâve been reasonably safe to stand upon. 
In the présent instance the cover either was not placed upon a proper 
section or opening, or, if so placed, it had not been properly adjusted. 
The covers had ail been removed by the stevedores of the sugar- 
reflning company, and had been replaced by them, and were so fairly 
adjusted that neither the libelant nor his fellow workmen, who were 
engaged at that point, observed any improper replacement of the 
covers. Yet it must be concluded that there had been an improper re- 
placement, and the question is whether this imputed négligence to the 
ship. The ship was under a time charter, and ail matters relating 
to its navigation were imposed upon the owners. The discharge or 
loading of the cargo fell upon the charterers, and for such purposes 
the ship was at the entire and sole disposai of the charterers. There- 
fore when the ship was at the dock of the American Sugar-Eeflning 
Company it was the privilège of the charterers to remove the covers of 
the hatches, and, after such removal, either to leave the hatches open 
or to replace the covers; and whatever was done in that regard was 
done at the instance and in behalf of the charterers, and not at ail 
in behalf or under the direction of the ship; nor might the ship inter- 
fère therewith. The ship was to be taken from the sugar-reflning 
company's dock in the East river to pier 47, North river, for the pur- 
pose of reloading it in the interest of the charterers, and in prépara- 
tion therefor the charterers' servants were directed to wash the holds; 
and while attempting to do so the libelant, trusting to the proper re- 
placement of the hatch covers, stepped on the same, as he had a right 
to do, and from the tipping of the cover received the injury. Now, 
the improper fitting in fact was made by the sugar-reflning company's 
servants, and therefore by the sugar-reflning company itself, and 
hence it was done by a person whom the charterers had employed to 
assist in the discharge of the vessel ; and the question is whether the 
ship is liable for the négligence of the reflning company, acting for the 
charterers, in replacing the hatch cover. That is, considering that 
the ship was in port, was at the dock to be unloaded, that the hatch 
covers had been taken off by the charterers, that the vessel was being 
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moved for the purpose of t^king lier to anotlier dock, not distant, for 
the purpose of reloading, aod the cliarterers were undertaking to pré- 
pare the ship for such rdoading, and the charterers' stevedore was in- 
jured thereby, may it be said that the ship should hâve followed up 
the action of the discharging agents of the charterers, and hâve dis- 
covered whether the covers had been properly replaced? It is clear 
enough, both in reason and autbority, tliat if the hatches had not been 
put on at ail the ship would not hâve been liable had the libelant fallen 
through, and it would not hâve been the duty of the servants of the 
ship to. exercise any care whatsoever under such circumstances to pro- 
tect thé libelant from any danger attending the open hatches. But, if 
there was an entire absence of duty if the covers were ïeft off, upon 
what theory can it be claimed that it was the duty of the ship to keep 
track of the condition of the hatches, and see to it that, if any attempt 
was made to replace the covers, such attempt should be properly and 
successfully carpied ont? The holding in such case would be that 
thé ship was under no obligation to see to it that the covers were re- 
placed at ail, but was obliged to use càre, provided an attempt was 
made to replace them. Such position is illogical. The évidence pre- 
ponderatingly shows that the arrangements for covering the hatches 
were suitame. The ship was in the course of unloading and reload- 
ing. The charterers w^e in the entire charge of that work. They 
had procu'red the remoVal of the hatch covers. They had procured 
the replacement of the hatch covers. The replacement was for the 
brief time which should ejapse while the vessel was shifted to the point 
of reloading. Upon such state of facts it is concluded that the ship 
was in no way responsible for what may hâve been done in or about 
the replacement of the covers, nor was it the ship's duty to police the 
decks for the purpose of inspecting the work of the charterers and 
their stevedores or agents. A contrary rule would place under the 
necessary surveillance of the offlcers of the ship the duty of unloading 
and reloading,, ^d ail the other incidents attending the same. The 
whole theory oi the law is that the ship belongs to the charterers in 
the matter of tiie cargo and its réception and removal, ùnless there be 
stipulations pibdifying the usual duty. The stevedores had a right to 
leàve the covers off, or pàrtly ofif, or to put them on temporarily for the 
purpose of gqing from one dock to another, where they were to be re- 
môved again, pr, as in the présent case, to replace them after the hold 
\^a8 dischàrgèd for the purpose of taking them off at an early time to 
wash the holds. This work was entirely that of the charterers, with 
which the ship had nothing to do whatever. The fault foUows the pos- 
session and right of use ojEthe holds, and such right was vested in the 
charterers alone, and they alone were exercising the right, and no 
Vigilance was required of the ship to protect the charterers' servants 
against a négligent eierdse of that exclusive right. The libelant was 
injured. It inay be that the charterers are liable tiierefor, but the ship 
is not. The Ijbel should be dismissed, with costs. 



THE KENNEBBa 681 

THE KENNBBEO. 

(District Court, B. D. New York. July 16, 1900.) 

Admiraltt — Claim for Sinking Vessei.— Negi-ect to Display Lights. 

In a channel from 400 to 450 feet wide, eight vessels were moored 
abreast olï a coal dock on a dark and foggy night, occupying nearly 190 
feet of the channel, at a distance o£ 350 feet from a steamboat dock. The 
masters of the vessels went to bed, knowing of the fog, and, If any lights 
at ail were displayed ontside the cabln, they were only those of ordlnary 
lanterns. When about five-eighths of a mile from the coal dock, the 
claimant, which was approaching the steamboat dock, reduced her speed 
to one bell, blew fog signais, and, before the collision In question, had 
stopped her englnes, se that the vessel was belng carried by thn tide. The 
pUot In charge of the wheel of the claimant was a man of long expéri- 
ence, and the compass course pursued by hlm carried hls steamer about 
100 feet off the face of the coal dock, which course was approved by pre- 
vious expérience. Although three men besides the captain were In the 
bow of the claimant on the lookout, the vessels at the coal dock were not 
discovered until withln about 50 feet, when the pilot gave the signal to 
back, but the forward movement was not stopped before the steamboat 
struck a barge belonglng to the llbelant, which was driven forward up the 
river and sunk, and for which damages are claimed. Beld, that common 
prudence demanded that vessels appropriating so large a portion of the 
channel should employ adéquate means to make their présence known, and 
that, the course of the claimant's pllot belng a fair navigation of the chan- 
nel, in the absence of any warning apprising hlm of Interruption the libel 
should be dismlssed. 

Robinson, Biddle & Ward and Mr. Hough, for libelant. 
William J. Kelly, for claimant. 

THOMAS, District Judge. At the entrance of the Quinnipiac 
river flowing into the harbor of New Haven are three docks, — ^the 
coal dock, the water dock, and the steamboat dock. The total dis- 
tance from the coal dock to the steamboat dock is about 350 feet. 
On the night of October 26, 1899, there were lying ofE the coal dock 
a schooner and two barges, and at about half past 8 on such night a 
tug added flve barges; making in ail eight vessels abreast said dock 
with their bows pointing upstream. The outside barge — No. 1 — 
belonged to the libelant; next inside was the barge called the "shell 
boat"; next lay barge No. 11, which is involved in this action, such 
barge being 91 feet long and 22 feet wide. At the time the âve 
barges were added the night was dark, and somewhat foggy. The 
channel at this point is about 500 feet wide from the face of the 
pier, and was understood by the persons having occasion to use it 
to be 400 or 450 feet wide. Of this space nearly 190 feet were 
occupied by the boats lying off the pier, and past such coal dock 
and boats and through such interrupted channel the steamboats plying 
from Providence to New Haven, and from New Haven to New York, 
and from New York to New Haven and Providence, necessarily went 
in order to reach the steamboat dock, where they received and dis- 
charged passengers and freight. The coal dock and water dock be- 
longed to the New York & New Haven Eailroad Company, and 
vessels were accustomed to tie up to the coal dock by implied con- 
tract with the owners. The practice of so tying up was of long 
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standing, and it was not an extraordinary event for a larger number 
of vessels to lie off said dockrtibanthose in such position on the 
night in question, Abo^t half past 9 or quarter of 10 the master of 
barge No. 11, the ônly person aboârd of her, -went to bed, knowing 
of the fog, and, as he daims, he lef t as the only signal a white 
light in a six-inch lantern standing on the gallej, which was about 
eight feet above the deck. He states that the shell boat next out- 
side of him also had a lantern oia her house, and that No. 1, the 
outside boat, carried a lantern on lier flagstaff. The captain of the 
shell boat, the captain of No. 1, aéd the master of No. 6 conflrmed 
this statement. About 10 o'cloék the Richard Peck, a steamboat 
about 315 feet over ail, passed the coal dock bound for the steam- 
boat dock. Then the fog was such that the captain saw the barges 
TtIO or 800 feet away, and was obliged to go further to the eastward 
in the channel to avoid them. He states that at this time there were 
no lights bufning on any of the barges. Charles French, the agent 
of the steamboat company, states Ôiat he was at the end of the 
steamboat dock when the Peck came in, and that he saw the beats 
at the end of the coal dock; that he thought their présence was 
dangerous to the incoming steamers, inasmuch as there was no light 
displayed upon them, and no sound came from them to wam ap- 
proaching vessels. Eedman, the watchman on the steamboat dock, 
states that when the Peck came in Tue was at the end of the dock, 
blowing a fog horn; that from his position he could make out the 
Peck about the time she got to the coal dock, by her form; and 
that there was no light on the boats^.the number of which he places 
at 12. His distance from them was atout 350 feet. He states that 
he went to the water dock, and complained to the servant of the 
owner of the coal dock that there were too many vessels lying ofE 
the pier, and he states the number of vessels was extraordinary. 
Coleman, foreman of the, steamboat dock, states that he could see 
the boats wlien,the Peck came in, and that there were no lights 
on the flotillà ôf boats; that when the Peck came in she sounded a 
fog whistle far away, and that he made out her form and light about 
the eame time. 

Such seems to be the évidence relating to the conditions existing 
at the time of the arrivai of the Peck. She remained at the steam- 
boat dock about au hour and a half or two hours, and then went 
on her way to Providence. About 1:30 a. m., the Kennebec, 260 
feet long and 58 feet wide, bound from Providence to New York, 
attempted to go to the steamboat dock. Aboard her was a pilot, 
McMullen, a man of long expérience in connection with the New 
Haven Harbor. Such pilot took charge of the wheel, and devoted 
himself entirely to steering his vessel upon a compass course which, 
passing the dock, was N. E. by E. ^ E., a course approved by pre- 
vious expérience. He states tliat he could take the vessel to such 
dock by reliance upon his compass, .without référence to objects on 
th;e shore, and that such course, adopted and pursued by him, would 
carry him about 100 feet off the face of the coal dock. At this time 
the fog had greatly increased, hanging heavily over the boats at the 
end of the coal dock. This pilot states that the Kennebec came up 
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the harbop at about half speed, or at the rate of flve or six knots 
■pev hour; and at Long wharf, which was about flve-eighths of a mile 
below the coal dock, there was a red liglit, and tbat a man was also 
stationed there with a horn, which he used to aid the navigation of 
the steamers in the fog; tliat at this point the speed was reduced 
to one bell, which was about sufQcient to give steerageway, the tide 
being then flood; and that before the collision about to be mentioned 
the engines were stopped, and the vessel was carried by the tide. 
The évidence on the part of this pilot and others makes it clear that 
the Kennebec continued to blow fog signale as she came up the harbor 
and approached the coal dock. The pilot states that he saw sud- 
denly the masts of the schooner a trifle on his port bow, his vessel 
meanwhile moving with the tide, and the engines shut off; that he 
saw the masts of the schooner less than 50 feet away from the bow 
of his vessel, and at once gave a signal to back; that this forward 
motion could hâve been stopped within 125 feet, but that his head- 
way was not entirely arrested, and therefore the bow of the Kennebec 
struck the starboard quarter of No. 11. The tide aided the forward 
movement. Barge No. 11, although tied with four lines, was driven 
forward up the river, where she sank. She was afterwards raised 
about opposite the water dock, and 40 feet away from the face thereof . 
For the damages thus arising the présent libel is flled. The pilot 
states that as he approached there were no lights on any of the 
vessels, and that he saw no lights until after the accident, when he 
states, "I see right down under us — whether it was lights in the 
cabin or where they were — ^I see one or two lights on our port side." 
He does not know whether there were lights on the starboard side, 
because he claims that it was not his duty to be looking for lights, 
but to steer according to his compass. He also states that the lights 
were of no conséquence in such a fog, as sounds were alone avail- 
able. He testiâed that his compass course was adopted in the ex- 
pectation that nothing would be found outside the coal dock, and 
that notice of any vessels lying there would be given in some proper 
manner. He testifled that after the accident he saw four barges, a 
schooner, which, together with the No. 11, which sank, and the two 
vessels which floated away, make eight vessels. Joseph Collins, the 
captain of the Kennebec, does not entirely agrée with the pilot. He 
states that there was a watchman on the lookout until the Kennebec 
reached Long wharf, and that at such point the second pilot joined 
such watchman on the bow of the vessel. He confirms the pilot's 
évidence as to the speed and caution with which the Kennebec ap- 
proached the coal dock, adding, however, that the Kennebec stopped 
twice between Long wharf and the coal dock to get bearings; that 
he saw the masts of the schooner about 300 feet away, and three 
points on his port bow. He first stated that he thereupon backed 
strong, but, upon it being suggested that he would hardly back on 
account of an obstacle so far away and so far on his port bow, he 
stated that he did not go back at that time, and not until the barges 
were reported to him by the watch on the bow. He states that he 
received a bail respecting such barges, and further that he could hâve 
stopped in less than half a minute. He is positive that there were 
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no lights on any oî the barges. McDonald testified that he was on 
IpOikout at the extrême bow of the Kennebec, and that the reguJar 
walcbman and the second pilot were there with Mm; that, after 
passing Long dock, he saw and reported, 200 or 300 feet awaj, and 
about, |2i x>oiDts on his port bow, the topmasts of a schooner, but 
that the fog was so dense below that be could not see the lower 
masts; that he saw the barges only about 40 feet away, when he 
reported "Dark object ahead"; and stated that there were no lights 
on the barges, and no signais came therefrom. Marson, the second 
pijot, States that at Long wharf he went to the bow on the port 
side, ftnd saw what he took to be a mast or coal derrick at the 
coal dock, and that McDonald, the watchman, reported the same; 
that he next saw "two little lights — very dim lights, like a tallow 
candie'— right down forward close to the bows"; that he hollered 
"Stop and back!" and then the collision came. He judged that the 
lights were in the cabin. He statea that the lookout reported a 
"vessel on the port bow," but does not remember that he reported 
the dark objects. The engineer of the Kennebec gives évidence tend- 
ing to show that the vessel was navigated cautiously in approaching 
the coal dock, although his évidence does not accord entirely with 
that of the pilot. Such is the testimony of the persons engaged in 
the navigation of the Kennebea Kedman, the watchman on the 
steamboat dock, States that he heard the fog whistles from the Ken- 
nebec; that he biew the hom, and that he could see the outline of 
the boats lying off the coal dock, *' not very plain. I could see them 
plain enough to see the boat"; that there were no lights on the 
boats at that time, and that he saw the mast light on the Kennebec 
about the time that she struck, Bannon, assistant foreman, stated 
that he went to the end of the dock before the Kennebec came up 
at about l;30 a.m.; that there were no lights; that he could see the 
form of the boats at the end of the dock; that he heard the fog 
signais, he^pd the watchman blowing his hom; that he saw the 
Kennebec's light before she struck. Coleman, the foreman of the 
steamboat dock, states that he saw the two outside boats that drifted 
away after the collision, going ont to them in a rowboat, and that 
they had no lights. He states that he saw the light of the Kennebec 
slightly after the crash. 

Upon this évidence the conclusion is preferred that the Kennebec 
approached the coal dock well piloted, at proper speed, with sufifi- 
cient men on lookout, and capable of being stopped within 125 feet. 
But why did' not the lookouts, or any of them, see the boats so as 
to enable the Kennebec to stop within that distance? Redman and 
Bannon on the steamboat dock saw them 350 feet away. But such 
persons had been watching them, accustomed their eyes to locating 
them, and therefore had superior opportun! ty, and at last they saw 
dimly their outline. The captain and the three men in the bow were 
keeping lookout. They were obviously vigilant, and it is easily in- 
ferable that they, or some of them, would hâve discovered the boats 
earlier if the conditions permitted. But, with a channel 400 or 500 
feet wide, by what right did the steamer lay her course by compass 
so that she would necessarily pass within about 100 feet of the dock. 
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knowing that such place was frequently occupied by vessels? Tlie 
pilot's explanation is that he believed that he had a right to lay bis 
course as he did, as it was a fair navigation of the channel, and that 
he expected that, if the channel were interrupted, there would be 
some Sound or warning apprieing him of the interruption, to the same 
extent as if a vessel were anchored in the channel. Such statement 
is logical; for, while it was customary for vessels to lie ofE the dock, 
it does not appear that they were accustomed to lie there with a 
total width of 187 feet, in a dense fog, without suificient lights or 
warnings. Moreover, if a vessel may not anchor in the channel 100 
or 175 feet from the pier without taking due measures, in the midst 
of a fog, to give notice of her présence, by what right may she tie 
up outside other beats, in the whole occupying nearly half of the 
channel? Her position is the same. In one case she is held by her 
anchor, in the other by her connection with the other boats. The 
occupation of a main part of a water way for anchorage without 
prudent warnings is highly dangerous and inexcusable. It is objected 
that the statute does not require lights or signais. Even so, common 
prudence demands that ships appropriating a quarter or third of a 
channel should use care to employ adéquate means to make their 
présence known. But were the lights sufiftcient? The masters of 
thèse vessels went to bed, leaving only ordinary lanterns to apprise 
incoming steamers that they lay in the very way of navigating ves- 
sels. It is doubtful whether even such lights were displayed outside 
the cabin, but, if they were there, they were utterly powerlesa to 
give warning in a dense fog. But what shall be said of the steam- 
boat company's knowledge of the fact that thèse boats were lying off 
the coal dock in an extraordinary number, as the watchman states, — - 
a dangerous obstruction to navigation, as the agent of the line testi- 
fies, — and yet that condition be allowed to continue without giving 
warning to incoming steamers? If it were dangerous for boats to 
lie in this position, the agent in charge had knowledge of the fact, 
and was it not his duty to take some measure to protect incoming 
steamers? But such fault was that of the owner, and it is doubtful 
whether such négligence can be imputed to the ship in an action 
in rem. If the ship did her whole duty, such nonfeasance of the 
owner on shore as hère appears would not seem to be imputable to 
the res. But it is not necessary to détermine this question, as such 
culpability is not speciflcally urged against the Kennebec. It fol- 
lows from the foregoing views that the libel should be dismissed, 
with costs. 



SMITH et al. v. ELMER E. WOOD TKANSP. 00. 

(Circuit Court of Appeals, Pifth Circuit. May 8, 1900.) 

No. 908. 

Admiralty— Appeal — RKQUiRiNa Amendaient of Pleadikgs. 

Wtiere tlie pleadings in a suit in admiralty are so déficient tliat the court 
on an appeal cannot properly apply tbe évidence in the record, or justly 
détermine the rights of the parties, but there is apparently no design to 
suppress the facts, the decree below will be set aside, and the case re- 
manded for the ûling of new pleadings. 
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Âppeal from the District Court Qf tbe United States for the Eastern 
District of Louisiana. 

John D. Grâce, for af^pellants. 

Chas. S. Eice (R. B. Montgomery, on the brief), for appellee. 

Before PAEDEE and SHELBY, Circuit Judges, and MAXEY, Dis- 
trict Judge. 

PEB OUBIAM. The pleadings and proof in the record are such 
that we cannot, we think, justly make a final disposition of the case. 
The libel does not state the case with such fullness as to conform to 
the rules. This f allure, however, to fully state the case, in the ab- 
sence of à design to suppress material facts, should not be fatal to the 
right to relief . The Syracuse, 12 Wall. 167, 173, 20 L. Ed. 382. The 
respondent, in the évidence offered, relies on the fact that the alleged 
salvage serrices were rendered under a contract; but the contract is 
not fully stated in the answer, nor dœs the évidence clearly show the 
terras of the contract. Before màking a final disposition of the case, 
we hâve concluded that it wouldbe proper to require the libelants to 
amend their libel, and the respondent will be permitted to amend the 
answer, and both parties will be allowed to take additional evidencei 
The decree of the district court dismissing the libel is vacated and set 
aside, and the case is remanded to that court for further proceedinga 
in conformity to this opinion. One-half of the costs in this court will 
be paid by each of the parties. 



THE THORNLBY. 

(District Court, E. D. New York. July 16, 1900.) 

Mabitimb Lien— Damages fob Breach of Charter— Estoppel bt Settlk- 

MENT. 

While a steamsblp was under a tlme charter to the libelant, she became 
stranded, and received injuries which subsequently made It necessary for 
her to be docked for repairs, after whlch libelant resumed his use of her 
under the charter. In the next settlement he claimed and was allowed 
a déduction for the tlme lost In mâklng the repairs. He made subséquent 
payments from time to time under the charter, and on its termination made 
a final settlement with the owners, no claim for further damages haring 
been made on aceount of the Injury. Eeld,. that he was estopped by such 
settlements from subsequently assertlng a lien upon the vessel for such 
further damages after her sale to a bona flde purchaser with no notice of 
libelant's claim. 

In Admiralty. Suit in rem to recover damages for breach of charter. 

Wheeler & Cortis, for libelant. 
Gonvers & Kirlin, for claimant. 

THOMAS, District Judge. The steamship Thornley, under a time 
charter to the libelant, during a voyage from Philadelphia to Tampico, 
stranded at Elbow Bèef, on the coast of Florida. A part of the cargo 
was jettisoned, whereby she was floated, and taken to Key West, 
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where a diver examined her bottom, and reported absence of serions 
injurj, but a thorough examination of her bottom was impracticable 
before she went on dry dock. A consular survey was had at the 
same port, and a certiflcate of seawortliiness was given. Accordingly 
the vessel, with her cargo, went to Tampico, where the discharge of 
the cargo was finished on or about the 29th day of December. The 
charterer, having no retum cargo, paid the port charges, and ordered 
the vessel to Baltimore, to take on another cargo for Tampico. Dur- 
ing the voyage to Baltimore the vessel met with heavy weather off 
Cape Hatteras, and during and after such storm she leaked in one of 
ter tanks. Upon her arrivai at Baltimore on January 13th, the ves- 
sel was placed on dry dock, and her bottom was found to hâve been 
indented and injured at Elbow Reef, and proper repair was made. 
The charterer, on Pebruary 25th, resumed his use of the vessel, and 
continued her employment until May 12th, when he delivered her to 
the owners, and the charter party was ended by mutual consent. 
In the latter part of May the vessel was sold to the claimants, who 
purchased in good faith, and without knowledge of the libelant's prés- 
ent claim. This action in rem was begun on the 7th day of December 
following, and is based upon the claim that when the vessel left Tam- 
pico she was not in fact seaworthy to carry a retum cargo, provided 
the charterer then had one, — as he had not, — and that by the terms 
of the charter party the charter hire ceased, the vessel was at the 
expense of the owners until her restoration to a suitable carrying 
condition, and that he should recover back the sum of $2,680.59, the 
hire paid for the ship from 29th December, the date of her discharge 
at Tampico, until January 13th, when she arrived at Baltimore ; also 
$341.25, the value of the coal coneumed on the return voyage; also 
$41.99, the port charges at Tampico. Further facts remain to be 
stated. The charterer paid no charter hire for the time the vessel was 
under repair at Baltimore, but after she came from the dry dock a 
settlement for loss of time growing out of the stranding was had, and 
the following receipt shows the understanding and claims of the par- 
ties relative thereto : 

18 Broadway, New York, Feb. 28th, '99. 
W. D. Munson, Esq., to Bennett, Walsh & Co., Dr. 
To Hire of S. S. Thornley, as per Charter Party, from Jan. 6th, 1899, to 

Feb. 6th, 1899. 
Second half of montli at 8/1 p. g. (2847)— £1,138.16.0 per calendar 

month, £569.8.0 at $4.85 $2,761 59 

Feb. 6 to Mar. 6, flrst half, £569.8.0 at $4.85 2,761 59 

Feb. 6 to Mar. 6, second half, £569.8.0 at $4.85 2,761 59 

$8,284 77 
Less. 
Time lest from Jan. 13, 10 a. m., Feb. 6, 10 a. m., 24 days, 

31 dy. mo., 8/1 per mo., £881.12.0 at $4.85 $4,275 76 

Time lost from Feb. 6, 10 a. m., to Feb. 25, 10 a. m., 19 

dys., 28 dy. mo., £772.14.11 at $4.85 3,747 82 

Corn. 21/2% 6 53 

8,030 11 

$ 254 66 

Eeceived payment, Bennett, Walsh & Oo. 
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Môreover, from March 6th: to May 18tlï semimontMy settlements 
for diarter hire were Mfl, ftùd on-the làtter date a final settlement 
occnrted, pursuant to whieli the libelant paid the Bum of $1,082.10, 
which, toi^etlier with a certain aJlowance for coal on hand, made up 
the hire âen apparently due. At none of thèse settlements, and at 
no time previous to a demand made subséquent to the sale of the 
vessel, wfts any claim suggested for the alleged loss of time now the 
subject of coritroversy. With theae facts in mind, it becomes neces- 
sary to inquire, what knowledge, during àll this time, the charterer 
had respecting the condition of the véssel after the stranding. From 
Key West, under the date of December 4th, the master of the vessel 
telegraphed the charterer J "Arrived hère this inorning. Jettisoned 
fivé huitdred tons of coal. Will probably sail Monday after settling 
salvage claim, Diver èxamining bottom. Anticipate no danger." 
Previous to ttè arriVal of the vessèl at Baltimore, the charterer re- 
ceived no further report; concernîngfhe vessel, îind had no futher 
knowledge of her conditibn 'previous to herleàving Tampico, although 
he had an agent at Tampico. Theïèis no contention that the char- 
terer di3 not know thé véssél was pût on dry dock and repaired on 
account of injuries refcelVed from the stranding, if such was the case. 
While the évidence does not show tjdit the vessel was disabled from 
carrying â cargo from Tampitio, yet, if that be assunîed, it is quite 
certain fbàt thé libelànt ha» no lien enforceable against the ship after 
the sale. On February 28th'he settled his claim for loss of time. He 
repeatedly failed to présent àny claim thereafter by paying charter 
hire, aiïd sùrrendered the ship finally, making déductions daimed by 
him> âûd i^oring the 'claim now pfesentéd, of which in fact he had 
fuU knOwledge. The settlement of IVbruary 28th was a spécifie set- 
tlement of claims for loss of time arisiiig from injûry from stranding, 
and thé subsëqtfent settleMeïitB and payments wére confirmatory, and 
the final' settlétnéht évinces the ultiniîate Understanding of the parties 
upon the severance of théir rélatioiis. The valuable présentation by 
the libelant's proctors Of tîie authorîtiés, illustrating that lâches may 
not arise neqessarily from lapse of t;me or sale of the ship to a bona 
fide purchaaer, fàil to njeet the real reason for estopping the libelant's 
enforcement of his présent action. Such estoppel does not epring 
from the brief time that interven^d bétween the opportunity to pré- 
sent the claim and its actual présentation and attempted enforcement, 
nor from the m^re fact of a sale to a bona fide holder, but from the 
settlement of the claims arising ont of the charter party. By réason 
6f such settlement the owner of thé Véssel was jïïstifled in believing 
that thére was no further claim against her, and that he might sell 
the vessel free from liens; and the purchaser, who may be presumed 
to hâve made inquiry of the owner, could be aseured, upon the basis 
of the libelant's own conduct, that ail matters relating to the charter 
party had been arranged; In viéw Of such ^djustments it is con- 
sidered that the libelant cannot, with good conscience, ask that the 
sljiip' shall respond f or the claim hère involved, whatever may be the 
légal right of the libelant to reopen the accountings concluded with 
the former owner. It foUows that the libel should be dismissed, with 
costs. 
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SPBAR & TIETJEN SUPPLT CO. T. VAN RIPER. 

CDlstrlct Court, E. D. New York. July 16, 1900.) 

Pbinoipal and Agent— Liability of Principal fob Debts Conteacted bt 
Agent. 

The owner of a pleasure launch, who sent one of the crew to purchase 
supplies, in some instances not fumishing him with funds to pay for the 
same, but paying him the money on hls rendering an account thereafter, 
must be held to hâve intended that his agent shonld buy on his crédit, 
or that of his vessel, and is liable for supplies so fumished by a dealer, and 
whlch were dellvered to and used on the vessel, but were not paid for by 
the agent. 

Id Admiralty. Suit to recover for supplies fumished to a vessel. 

Hyland & Zabriskie, for libelant. 
Hassett & Waldo, for respondent. 

THOMAS, District Judge. The présent libel is to recover the pur- 
chase price of certain goods alleged to hâve been furnished to the 
respondent for the use of the launch Kingston. The launch was a 
small boat used for the pleasure of the owner, who was himself 
master, although no licensed master was required. The supplies were 
sold, on the crédit of the owner, to one Webber, who, upon the oc- 
casions of purchasing them, called himself "Captain Webber," although 
he was merely one, although the principal one, of the small crew. 
The libelant took no pains to inquire directly from the respondent 
whether Webber had authority to purchase the goods upon the crédit 
of the owner or the launch, nor was any demand of payment made 
upon the owner until some time after the goods had been delivered 
to Webber or to the launch, or at a place designated by Webber, at 
which time the respondent had paid Webber ail his disbursements 
and wages, and the latter had left the employment. The answer made 
upon the trial to the claimed indebtedness is that, while the re- 
spondent at times, and upon numerous occasions, sent Webber to pur- 
chase supplies for the yacht, he did not authorize him to purchase 
upon crédit, and that, on the other hand, he always furnished him 
with money to pay cash for the goods which he was sent to buy. 
It is considered that, if the respondent sent out Webber to buy goods, 
and furnished him with the money to pay for the same, he is not 
liable to pay for goods secured by Webber on crédit. The mère fa et 
that he authorized him to purchase would not justify the agent in 
buying upon crédit, unless some other fact appeared. But if the owner 
sent Webber to buy goods, and did not furnish him with money, but 
received an account of goods purchased thereafter, and settled such 
account, he must hâve known that Webber was purchasing the goods 
upon crédit, and intended him to do so. Thereby he authorized Web- 
ber to buy goods on behalf of the owner. Now, the bills presented 
by the respondent on the trial do not show that the respondent at 
ail times furnished money to Webber to purchase the goods for cash, 
but the accounts rather show that Webber bought and was sent to 
buy goods for the launch without funds to pay for the same, and that 
he renderéd an account thereafter, and finally received the money in 
103 ¥.-A4 
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setflement of the account produced by him. This illustrâtes that 
the owner kHèWjior showld àaté'toown, that WelbeJ* was buying 
goods upon tbe ççedit either ol tlxe Jaunch or aajiis agent. In such 
case the ownèr sKoùld maké good tb the seller the purchase price ol 
such gôMô as are shown to haye been delivered to him, or used by 
him or,,ij?^ Ma behalf ; for it is cpnsidered that, ;if a, principal sends 
hig agent, to buy and receive goods, and does not provide money to 
pay for the same, he intends that the agent shall buy on the crédit 
6î his principal, and there is no' presuniption tha,t the agent will use 
his o^n money. The matter is .tiierefore referred to a commissioner 
to ascerfaîn what portion of thé goods claimed to hâve been sold to 
"Webber by the libelant was used for the benefit of the launch or the 
owner, »r;were-accounted for to him, and for such portion the re- 
spondent should make payment. Ijet there be a decree accordingly, 
with costs. • , 



•:.. THE WILLIAM OaUBCHILL. 

;'•■ (District Court, B. D. Nevr York. July 9, 1900.) 

1. ÇOLUSION— CONTSIBUTORT .FaULT— BdbDEK^ OF PeOOP. 

WBère the fault of the bùrdened vessel was the primary cause of a col- 
lision;' she must prodiice reasonably clear evlflence to sustaln a plea of 
contrlbutory fault ôH the part of the prlvlleged vesSel on the ground that 
the:Jft^ter, in trylng to avold the threatened collision, departed from her 
coursf, 
8. Same-^Baiung VKSsBiiS. Crossing. 

À schooner salllng free Mdî in fault for a collision with one on a crosslng 
courfife, 'salUùg closehauM, because of her fallute to maintaln a proper 
lookoùt; and eTldenoé to show contrlbutory fault In the prlvileged vessel 
M(S InsutBqient, .:;,: .; / 

In Admiralty. Suit ^çr cpUision. ■ ; 

James J, Macklin and It E. S. Gové, for the Hencken. 
Oarpenter & Park, for the William Churchill. 

THOMAS, District Judge. The schooners William Churchill, in 
cargo, north bound, and Freddie Hencken, unladen, south bound, 
collided alfoot 6 o'clock in the afternoon of January 22, 1899, north of 
Barnegat, on the Atlantic coast. ; The wind was westerly. The 
Churchill was sailing free on a course north by east one-half east; the 
Hencken ^asclosehauled on a course southwest by south one-half 
south. Bothi vessels carpied proper lights, and Uie lights as well as 
the vessels themselves coijld be sepo at a sufficient distance to avoid 
accident. The évidence shows conduàvdy that a proper lookout was 
not kept on tlie Churchill, and that;^ did not discover the Hencken 
until the d^Uiger of a cpllisiou was considérable, and that she was 
then rou^d to activity by the horn sounded on the Hencken. Hence 
the Churchill, by her négligence, contributed to the injury of the 
Hencken, and, as she was ^e bùrdened vessel,! she alone must re- 
spoudfoy the damage, unless the Hencken, without excuse, failed to 
keep her course. Kie substance of the claim of the Churchill is that 
she did not see tiie Hencken earlier on account of the obstruction 
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caused by another schooner, and that when she did discover the 
Hencken the latter's red light appeared a little on the Churchill's 
starboard bow, and that the Churchill'» jibboom was heading for 
about the foremast of the Hencken; that the Churchill's wheel was 
put hard up, and that she went off several points, the spanker sheet 
being let go to aid the maneuverj that the Churchill strucb the 
Hencken on her starboard side, near the main rigging, within a point 
of abeam; that the collision was caused by the failure of the Hencken 
to keep her course, and by reason of her paying ofl.some three points 
to avoid the collision, which maneuver was undertaken by the Henck- 
en as soon as the Churchill tried to go oif. If the Churchill went off, 
and the Hencken followed in the same direction, — of which there is 
much évidence, — the Hencken was négligent unless she acted in 
extremis. But the évidence of the Hencken is that she kept her course 
without déviation, and her évidence is as crédible as that of the 
Churchill, although certain évidence of the mate is unacceptable. He 
States that from first seeing her the Churchill "kept olî, and showed 
her red light, and she luffed up, and showed her green light, and then 
kept off, and showed her red light again." This may be true, but he 
further states that when she showed her green light she fuUy crossed 
the Hencken's bow, so that her stem cleared by about 60 feet, and 
that she "turned around and showed her red light, and shut out her 
green" light, and struck the Hencken amidships. This seems im- 
possible. But the mate's erroneous estimate of the distance is not 
controlling. The captain of the Hencken is dead, and the court is de- 
prived of his évidence, but the truth seems to be that the Churchill 
was, in the first instance, the offender, and the burden is upon her to 
show that the Hencken changed her course. Considering the évidence 
with ail its confusion and inconsistencies, the court is not convinced 
that the Hencken changed her course, and therefore the fault must 
rest with the Churchill, who was clearly a wrongdoer. Her négli- 
gence was the primary cause of the accident, and without reasonably 
clear évidence she should not be i)ermitted to bring the Hencken into 
fault upon the plea that the latter, in trying to avoid a threatening 
collision, departed from her duty to keep her course. There should 
be a decree for the damages caused the Hencken, and dismissing the 
cross libel, with costs 
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THE WILLIAM PLETCHER. 

(District Court, E. D. New York. July 9, 1900.) 

Collision— Stbam Vessei.s in Fog— Eyideucb Considerbd. 

Evidence in support of a libel and cross libel for collision considered, 
and 'hdâ insuffleient to show tliat a collision between two steamers in 
East river durlng a fog was due to négligent navigation on the part of 
either vessel, and both tbe libel and cross libel dismissed. 

In Admiralty. Libel and cross libel for collision. 

Wilcox, Adams & Green, for the William Fletcher. 
James J. Macklin, for the Ferry Co. 
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"EHOMAS, District Jndge. The Fletçher isà passager stèamboat, 
135ieet in length, with a speed capacityiof about 10 or 11 miles per 
honr. On the 12tli day of October, 1899, being under charter to carry 
the gueste of Sir Thomas Lipton from the barge office in the city of 
New York to the locality of the international yacht races, she started 
at about 10 minutes of 8 a. m-, having been delayed about 20 minutes 
by the fog. The vessel started by working her engine slowly, in- 
creased ier motion to fuU speed, and shortly reduced it to half speed, 
which, according ^to the description of her crew, was about 4 or 4J, 
and in a fog about 3, miles per hour. She had proceeded about six 
or seven njinutes on her way, when the fog thickened so that it was 
impossible to see a vessel over 50 feet away, and she gave usual 
and proper fog signais. After being out about 10 minutes, and hear- 
ing many whistles behind her, there was one long whistle on her port 
bow, which was heard and reported by the lookout, and was also heard 
by the mate, who was in the pilot house. Thereupon she immediately 
gave one whistle, stopped, reversed, and sounded alarm whistles, as 
she claims, at the same time porting her wheel so as to carry her 
from her then compass course of west-southwest to about west. 
Shortly she saw the West Brooklyn some 30 to 40 feet away from 
her stem, partly across her bow, and, knowing that a collision was 
inévitable, she starboarded for the purpose of throwing her head to 
port, and thereby lightening the contact; but this was îneffective, 
and the West Brooklyn struck the Pletcher on the starboard bow, 
and swung her about thrèe or four points, injuring her port side. 
The West Brooklyn also was injured. The Fletcher's pilot, her look- 
out, and other members of the crew state that they did not hear 
other than the one whistle above described from the West Brooklyn. 
Lord Beresford, an English admirai, was sitting aft of and leaning 
against the pilot house. He states thaï in crossing the channel he 
did not think the Fletçher was going fast, but did not pay much 
attention^ because he was reading his paper; that the Fletçher blew 
the ordinary amount of whistles sounded in a fog; that his atten- 
tion was flrst called to the West Brooklyn by the Fletcher's engines 
stopping, and directly thereafter he heard the crash; that he flrst 
actually saw the West Brooklyn in collision; that he thought her 
wheels "were gbing ahead when we struck," but could not sweaj* to 
it; that the Fletcher's bow went under the sponson beam and hit 
the paddle of the West Brooklyn, the former hitting the latter about 
a couple of points beforè the beam; that "she stopped before she 
struck, I think, because what flrst made me look up was stopping 
the engine, and it was almost directly after that I heard the crash." 
Mr. Barrie, in charge of Lord Lipton's party, testified that he was 
on lookout on the port side of the pilot house; that the Fletçher 
proceeded slowly, blowihg Whistles; that after getting out he heard 
other whistles; that his attention was called to the ferryboat almost 
simultaneously with the crash; that he heard a whistle from the 
West Brooklyn; that the Fletcher's engines were reversed before the 
collision ; that the West Brooklyn came in sight about 40 or 50 feet 
away; that he could not speak of the movement of the other boat. 
The évidence on the part of the crew of the Fletçher is that the 
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West Brooklyn was moving with considérable speed, and that tlie 
Fletcher was making but little, if any, headway at the time of the 
collision; that the West Brooklyn was headed at the time about 
north by east, and the stem of the Fletcher came in contact with her 
starboard bow about 30 feet aft of the stem, and raked along the 
West Brooklyn's side, tearing away some of the braces, and ûnally 
lodging in the wheel in such a way as to do it considérable damage, 
in which injury the port side of the Fletcher shared; that the mo- 
tion of the starboard paddle wheel of the West Brooklyn was for- 
ward as it scraped the port side of the Fletcher in a downward 
direction. It may be noticed hère that the évidence on the part of 
the West Brooklyn tends to show that the motion of the paddle 
wheel was upward, as evidenced by the manner in which portions of 
the wheel were broken. The lookout of the Fletcher — Johnson, a 
Norwegian, a good witness — testifled that he, with another person, 
was on lookout some four feet aft of the stem, and that he saw the 
paddle wheel of the West Brooklyn moving forward, although he 
turned away for safety before the collision. Hopkins, a Sandy Hook 
pilot engaged to take out the Erin, Lord lipton's boat, was in the 
pilot house, looking forward. He conârms the évidence of the crew 
of the Fletcher as to the gênerai conditions of weather, as to her 
half speed, the fog whistles blown by the Fletcher, the West Brook- 
lyn's whistle, which appeared near by. He stated that he could not 
say whether the Fletcher had lost headway, but that she had not 
much headway; but he asserted that the West Brooklyn had head- 
way. He did not seem to recall deflnitely the whistles. The witness 
seemed to be fair in his statement, but did not remember détails 
with much accuracy. Tiffany was one of the lookouts ahead on the 
Fletcher, and coincided with the master of the Fletcher in his gên- 
erai statement. Buzzee, the flreman, stood on the deck on the port 
side, about 30 feet from the stern. He testiiied to hearing the whis- 
tles of the Fletcher, but he, as well as the other members of the 
crew, testifled that they heard no whistles ahead of them until the 
loud whistle from the West Brooklyn. He states that the West 
Brooklyn was going ahead, which he judged from the motion of the 
wheels, 

The évidence on the part of the West Brooklyn is as follows: 
She left her berth at Thirty-Ninth street, Brooklyn, at 7:30. The 
weather was hazy at the time of starting, but hardly to be character- 
ized as foggy. She came along to the bell buoy near the Buttermilk 
Channel, at which point the fog closed in thick. She had been going 
at her usual speed, but at that point reduced to half speed, and pro- 
ceeded, the lookout reporting the bell of a schooner anchored on 
the west side of Grovernor's Island. Shortly after passing the schoon- 
er, and while yet on a northem course by compass, she heard a 
whistle, which she took to be about one point on her port bow. 
Upon a répétition of the whistle she stopped, for the purpose of lo- 
cating it, having, however, changed her course to north by east. She 
continued blowing her whistle, making little, if any, headway for- 
ward, with her engines stopped. She elaims that the whistles on the 
port hand were not those of the Fletcher, and that two or three 
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minutes after the collision the Atwater came from that direction, and 
theréfoïe she ascribes the wMstle to that beat. After the West 
Brooklyn had been lying stai in the water close to a minute, the 
Pleteher came in sight, moving at rapid speed, and struck the West 
Brooklyn on her starboard bow, about 30 feet off from the stem, 
and scraping along the side to the wheel house. The Fletcher was 
about 40 feet away when first seen, and her course made with the 
keel of the West Brooklyn something less than a right angle. The 
responsible persons of the West Brooklyn got no whistles or alarms 
from the Fletcher. When the Fletcher came in sight, the West 
Brooklyn was started astem, and was backed until the time of the 
collision, but did not get under much sternway, and may hâve been 
going ahead a little under the headway acquired before she stopped. 
The West Brooklyn had not reached the position off Castle William 
where she would turn to go easterly to pier 2 in the East river, 
which was her destination. Smedley, the deck hand, was on look- 
out for the West Brooklyn, and appeared reasonably honest, but did 
not impress the court as being as good a man for a lookout as John- 
son of the Fletcher. Lundequist, the engineer of the West Brooklyn, 
swore to slowing down and stopping, and a bell to go back, and that 
he continued to go back until his wheel was stopped by the collision. 
McKittrick, the fireman, testifled that he hèard the one bell to slow 
down, and afterwards the two belk to stop, and that through the port 
hole he saw the Fletcher comingrapidly; but, as he was looking 
through the port hole, his évidence in this regard is not very useful. 
He also testifled to the two bells to go back. Ambrose, the super- 
intendent of the ferry, testifled to the broken woodwork on the West 
Brooklyn from a point about 45 feet aft of the stem to the wheel, 
which was about 70 feèt from the stem. He stated that a number of 
arms and buckets were broken, and that the wheel was jammed on 
top in such a manner as to indicate that it was in backward motion 
at the time of the collision. One Crowley, who was a cable operator, 
accustomed to use that ferry route to reach his business, stated that 
the accident happened about 5 minutes of 8 o'clock, in which he is 
conflrmed by members of the créw of the West Brooklyn. He states 
that some time before the accident the^-West Brooklyn slowed up on 
account of the thickening fog, and that he heard the bell on Gov- 
emor's Island; that he changed hia position for the purpose of look- 
ing ont towards it, and that he suddenly saw the Fletcher coming 
from a point oflf the island, but on the starboard side of the West 
Brooklyn. He stated that she was coming f ast, navigating towards 
the West Brooklyn; that there was no signal from the Fletcher; 
that the West Brooklyn had been blowing from the time of starting, 
and at a later period very often. He did not know about the West 
Brooklyn's speed at the time of collision. 

It appears from this évidence that each boat claims to hâve been 
stopped in the water, with machinery reversed, for the purpose of 
going astern, and with little, if any, forward motion due to the mo- 
mentum already acquired; that usual fog signais had been given, but 
that no signais of any nature were recognized as coming from the 
opj>osite boat, except as the Fletcher heard the one whistle from the 
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West Brooklyn, to wHch. she responded. It is suggested that tlie 
Iflokout of the West Brooklyn could not bave been as careful or ef- 
ficient as that of the Fletcher, because the lookout on the Fletcher 
says he did hear one signal from the West Brooklyn, while the pilot 
of the West Brooklyn states that he heard no signal or whistle from 
the Fletcher. However, it may be that the whistle heard by the look- 
out and pilot of the West Brooklyn, which they stated sounded off 
their port bow, may hâve been the whistle which the Fletcher claims 
that she gave. But if each of thèse vessels was blowing fog whistles, 
as claimed by them (and it is inconceivable that they should hâve 
been navigating in the fog without them), it is very strange that, 
approximating the time of the accident, no more than one whistle 
should hâve been heard on either boat, save as the captain of the 
West Brooklyn claims that he heard two whistles from some vessel. 
If the rule is to be adopted that the évidence of what happens on 
a boat is préférable to the négative évidence of the witnesses on the 
opposite boat that euch event did not happen, then it must be con- 
cluded that each vessel blew fog whistles with reasonable frequency, 
and that the duty was fuUy performed in that regard. There seems 
to be no proof of superior alertness on the part of the lookout on 
either vessel. It is true that the Fletcher had two lookouts, where 
the West Brooklyn had but one. Johnson, on the Fletcher, seemed 
to be a reasonably good lookout; but the évidence of Tiiïany, and 
his manner of testifying, does not seem to indicate that he added 
much to Johnson's eificiency. If everything was done as each boat 
claims, and if each boat is to be regarded as being on its proper 
course to reach its proper destination, then the case would seem to 
fall within the décision of The St. Louis, recently made by the cir- 
cuit court of appeals of this district (39 C. G. A. 261, 98 Fed. 750). 
No vessel can be adjudged liable unless there is a prépondérance of 
évidence establishing her négligence, and the court is not convinced 
that either vessel committed any of the faults charged against her. 
If the West Brooklyn was moving through the water negligently at 
the time of the accident, why did not Mr. Barrie, who stated that 
he was in charge of hia party, and was acting as lookout, discover 
the forward motion of that vessel? The évidence of Mr. Barrie and 
Lord Beresford corroborâtes the évidence of the crew of the Fletcher 
that she was not moving forward when the accident occun*ed. Their 
évidence, in connection with other évidence adduced by the Fletcher, 
shows that she was giving proper fog signais, although the master 
of the Fletcher greatly impaired the case of his vessel by his excessive 
statements on this subject. It is difBcult to disbelieve the concur- 
ring évidence of the several witnesses of the West Brooklyn that she 
frequently sounded her whistle. It is urged that the West Brooklyn 
should hâve stopped when she first heard the flrst signal, rather 
than at the time of its répétition; but it is enough that she was 
proceeding very slowly and cautiously at the time the accident hap- 
pened, and it is not understood to be the rule that a vessel must 
stop in a fog, and remain silent in the water, at the very instant 
she hears a fog signal from another vessel. After a careful con- 
sidération of the évidence and arguments, the court is inclined to 
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ï^dôj^tthe conclusion of tora Beresford iiat it was "àû Ordinary ac- 
cîaent jBiàt would happen and be very Hable to happeii in any fog, 
iio jfiàtter how careful any captàin may te or both captàîiis may be." 
Tlie îibèl and the cross libel sbould bé dismissed, with costs to each 
party against the other. 



THE OITT OF BBADING. 

THE CITY OF DUNDEE. 

(District Court, H. D. Pennsylvanla. August 21, 1900.) 

L CoLtiBiôs— Impkopbr Ai*chohage— Fatjï-t of Pilot. 

An océan steamshlp, broBght up the Delaware river to Phlladelphla at 
nlght by a pUot, and anobored, cannot be held In fault for a collision 
wSlle atber ancborage because the pllot placed her ontside the anchorage 
grounds set apart by the régulations of the port, whlch faet was unknown 
to her offiçers. 

2. PiLotS— NfesMoÉNT Service— LiABiLiTT èï- Pilots' Association. 

The Pflbts' Association of the Bay and River Delaware, whlch Is an un- 
Incorporated association of pUots, Intended to further the Interests of Its 
members In varions ways, but havlng no power to make contracts for 
pilotage Service, Its meinbers actlng Indlvldually In that matter, does not 
stand in tbe relation of principal as to such contracts, and is not llable 
for the négligence or fault of Oné of Its members in the performance of 
a contract for his services. 

8. Coi.lision-"Ferrtboat akd Anohored Vbsbbl in Fog. 

Evldçnce held insufflclent to establish fault on the part of a steamship 
anchorëd in the Delaware river àt Philàdëlphia for a collision between a 
ferry bbat and such vessel iû a fog. 

In AdmiraJty. : Suit for collision. 

John G, Lamb for the City of Reading. 
Henry R. Edmunds, for the City of Dundee. 
Flanders & Pngh, for Pilota' Associktibn. 

McPHEKSON, District Jiidge. This is an action to recover dam- 
ages for the itojttry cauised by a collision that took place about 7 
©"clock in the môhiing of Seiitember 18, 1899, between the ferryboat 
City of Readiûg and the àtejamship City bf Dundee, The ferryboat 
is one of a linè that plies u$on the Delaware river between the cities 
of Camden and Philadelphia. On thë morning in question the river 
was covered by' a fog s6 dense thât objects could not be distln- 
guished at a distance of a f èw feet. ïhe boat had safèly made one 
rôiiad trip between Camden and Philadelphia, and ha^d retumed to 
Philadelphia upon the second tripi Àfter leaving Camden her 
course was up the river tô à point neàrly opposite Chestnut street, 
and then across tb the dock at the foot of that street. Leaving 
Chestnut street for Cauiden, her course was down the river close to 
the Pennsylvanla shore tuitil nearly opposite the Allah JAne pier, 
ahd then across in a southêàsterly diéèctibn to Kaighh's Point on the 
New Jersey aide. As she crbssed and rëcrossed the river on her first 
round trip, she heard bèlls frdm séVeriai vessels at anehor in the 
stream, but did not know that the City bf Dundee was among them, 
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or was in the berth that she actually occupied. The steamship had 
corne up the river during the previous evening, and had been an- 
chored about 8 o'clock, by the pilot who brought her from the capes, 
nearly in the mlddle of the channel, not far above Washington ave- 
nue. She was, therefore, close to the course of the ferry from the 
pier of the Allan Line to Kaighn's Point. As the City of Keading 
proceeded down the river upon her second trip towards Camden she 
was blowing her whistle, and was moving at half speed. Her ofQ- 
cers — the captain and the second pilot — were properly vigilant, a 
lookout was on duty, and nothing was left undone by the boat that 
seemed necessary to guard her safety. She continued down the riv- 
er until she supposed herself to be at the proper point to change her 
course, — being guided in part by the ringing of the ferry bell at the 
slip upon the Camden side, — and then turned across the stream. 
She heard bells from vessels in her neighborhood, and knew that two 
or three, at least, were anchored not far away. The oflficers in 
charge of the boat believed that the bells were from vessels anchored 
above her, and, acting upon this belief, continued at half speed in 
the usual course across the river. The tide was ebb, and, before the 
boat had gone far, the lookout gave warning that there was some- 
thing ahead. This proved to be the anchor chain of the Dundee, 
and almost immediately the bows of the steamship appeared through 
the fog, but it was then too late to avoid collision. The boat was 
carried by the ebb tide across the bows of the steamship, and suf- 
fered considérable damage. 

The charge of négligence is based upon two allégations: First, 
the steamship is said to hâve been anchored where she had no right 
to be; and, second, it is also averred that she failed to give the 
proper signais, and therefore lèft the ferryboat in ignorance of her 
whereabouts. Concerning this second ground there is a good deal of 
testimony that is in some degree conflicting. On the part of the 
libelant, it proceeds mainly from persons upon the ferryboat, officers 
and passengers, who testify that they heard no ringîng of bells, or, 
at ail events, no adéquate ringing of bells, upon the steamship. 
This testimony, however, is for the most part négative testimony; 
and when it is further considered that there is often much diiïieulty 
in locating the place from which sound cornes in a fog, I hâve little 
difSculty in believing the positive testimony of the witnesses called 
on behalf of the steamship, who déclare that she was giving due no- 
tice of her position in the stream by ringing proper bells at fréquent 
intervais. I am unable, therefore, to sustain the charge that the 
steamship was négligent because she failed to give the customary 
signais. In my opinion, — if it be assumed for the moment that the 
steamship was not at fault in anchoring where the collision took 
place, — the injury to the ferryboat was an inévitable accident, for 
which neither herself nor the steamship should be held liable. 

It remains to consider the charge of fault based upon the place of 
anchorage. It seems clear to me that the steamship should not be 
held liable for the collision, even if it should be conceded that the 
injury was caused by anchoring her in an improper place. It is true 
that her berth was outside of the anchorage ground set apart by the 
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régulations of the board of port warSensy and I havè no doubt that 
thè Jffliot who brôught lier from tHe, capes knew thèse régulations, 
and aiso knew tbât fewak anchdrinig the boat upon a forbidden 
groiind; but I do not tMak that thé steamship can be held liable for 
this titeduct of the pilotii etèn if it be assumed to hâve been without 
sufflcient éXcuse. The ofiScers of thé ship knew nothing of thèse reg- 
ulatiohsi and they could not be expectêdto run counter to the pilot's 
instructions. Whether thê pilot hitoself was at fault under ail the 
facts néèd nbt be considered in this proceeding. He is not indi- 
Tidually a pârty, and the question of his blameworthiness is not now 
material, lïnless he was the agent of thè other respondent, the Pilots' 
Association, so that his misconduct (if any existed) is to be attrib- 
uted to his principal. Upoû this point I agrée with the counsel for 
the asSociiation that the relation of principal and agent did not exist. 
The pilot is â member of the association, but the association itself 
has nothing to do with the pilotage of vessels upon the Delaware 
river. It ÎS an unincoïptorated society, intended to f urther the in- 
terests of the pilots, and in part to serve as a bénéficiai association; 
but it does not attempt to take charge of vessels, nor to conduct 
them safely between thé capes and the city of Philadelphia. In the 
appropriate language of thé brief : . 

"It is an association Inter-'sese, and Its objects are Ilmlted to the manage- 
ment of Its pUot boats, and the division of the moneys reeeived from its 
members according to their; r^^pectiye Bha,re8 as set forth in its rules. It has 
no power to contract for pilotage service. The pilot offers hlmself and serves 
In his Indlvldual capaclty, and Is pald In that capacity. He has no power to 
bind any or âU of his associâtes; his contracts, his acts of omission or com- 
mission, not relatlng to the pUrpoSes of the association. He Is- not engaged in 
the business of the association* îbut is a Ucensee of thé states of Delaware and 
Pennsylvania, respectlyely, and.governed 1^ the laws of sald states, respec- 
tlvely, as to his conduct and acts as a pilot." 

I think, therefore, that, as the steamship was not at fault, and as 
the association was not liable for the conduct of the pilot, no fault 
bas been shown entitling the Ubelant to recover. 

It may, perhaps, be well to add a few words concerning libelant's 
averment — ^flled at the argument pf the case — that the steamship 
was négligent in failing |to keep an çinchor watch. There is very 
little testimony on this subject, and I think the paucity of évidence 
is to be chargea against the libelant, upon whom the burden of proof 
rested. Several witnesses from the steamship were examined, but 
the libelant did not go into this matter, so as to make the point clear. 
From the meager testimony, however, I am inclined to conclude that 
a watch was kept by the quartermasters that were on deck, although 
no watch may hâve been formally set; but, in any event, I am sat- 
isûed that the collision could not hâve been prevented even if the 
most vigilant watch had been on duty, The Elk (0. 0. A.) 102 Ped. 
697. The f pg was too dense to perpiit the eyes to be of service, and 
the steamship {as I hâve already found) was giving the only notice 
possible by ringing her bells. . 

The libel must be dismissed, with costs. 
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THE WILLKOMMEN. 
THE AUREOLE. 

Pistrict Court, E. D. Pennsylvania. August 20, 1900.) 
Nos. 5, 6. 

1. Collision— OvEBTAKiNG Vessels. 

Evidence considered, and Ma to show that a collision betwœn twa 
steamships, one of which was attempting to pass the otber, was due to 
the fault of the overtaking vessel, which, after passing, relying upon her 
greater speed, attempted too soon to cross the bows of the other. 

2. Sa ME. 

A steamship cannot be held in fault for reducing her speed and changing 
her course where another vessel, after overtaking and passing her, turns 
to cross her bovcs, and collision is certain if she maintains her speed and 
course, and where her action, altbough it does not prevent, in fact lessens, 
the force of the collision. 

In Admiralty. Cross libels for collision. 

Convers & Kirlin, for the Auréole. 
Henry R. Edmunds, for the Willkommen. 

McPHEESON, District Judge. On the 13th day of January, 1898, 
the British steamship Auréole and the German steamship Willkom- 
men coUided in the Delaware river, near the town of Newcastle, and 
both vessels were injured. The cross libels now under considéra- 
tion are one resuit of the accident, each vessel charging the other 
with varions négligent acts or omissions. The testimony discloses 
the contradictions usual in cases of this kind, each set of witnesses 
apparently holding a brief for their own ship. In my opinion, the 
facts are as follows: , 

Both vessels, fully loaded with crude oil in bulk, were at anchor 
opposite Marcus Hook, in the Delaware river, on the day in ques- 
tion. About noon both weighed anchor, and began the voyage 
down the stream, the Willkommen being a considérable distance in 
the lead. The day was clear, the tide at flood, the wind fresh from 
the west or northwest, and i)oth ships were properly manned and 
equipped. A pilot was in charge of each vessel, and her captain, 
with two or three subordinate offlcers, was also on duty upon the 
bridge. Compétent steersmen were in charge of the wheel, and the 
steering gear was in good order. The Auréole was the speedier 
boat, and desired to pass the Willkommen as soon as circumstances 
would permit. About 2 o'clock the attempt to pass was made at a 
point where the channel was about 60O feet wide. No signal was 
given by either vessel, but both knew that the passing was about to 
be undertaken, and neither asserts that the resulting collision was 
in any degree due to the failure to give the usual preliminary notice. 
The Auréole is a steel ship of 2,553 tons net regîster, 345 feet long, 
46 feet in the beam, and was drawing about 25 feet aft, and 23 feet 
forward. The Willkommen is also of steel, 1,999 tons net register. 
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325 feet long, 41 feet in the beam, and was drawîng about 24 feet 
ait and 22 feet forward. The Willkommen was on the western sida 
of the channel, a little to the east of th& ranges, abundance of room 
to the eastward being available for the overtaking ship. As the 
Auréole came up, she changed her cdurse — ^having been following 
nearly astern' — so as to pass the Willkommen on the east or port 
side of that ship. Both vessels were going at full speed, and the 
Auréole maintained this speed until the collision took place; but 
the Willkonimen slowed down to half speed as the bow of the Auré- 
ole came abreast of her beam, and soon afterwards stopped her en- 
gines, and weht back full speed as the imminent danger of a col- 
lision became apparent. The collision was not averted, however, 
and the vessels came together with a good deal of violence, the side 
of the Willkommen near the port bow striking the starboard side 
of the Auréole a glancing blow near the stern. Both ships were 
so much ihjured that they were obliged to return to Philadelphia for 
repairs, before they were able to proceed upon their respective voy- 
ages. , 

The question for décision is, to whose fault was the collision due? 
Upon this point the testimony is in hopeless conflict, and I can do 
no more than adopt what seems to me the reasonable and probable 
explanation of the contact. The Aureole's theory is that the two 
vessels were proceeding upon substantially parallel courses at a dis- 
tance of 300 feet apart, tintil the bridge of the Auréole had reached 
a point opposite the bow of the Willkommen; and that, for some 
reason not apparent, and not yet explained, the Willkommen then 
sheered suddenly towards the Auréole, and did the damage com- 
plained of. To my mind, this theory is incredible. If the vessels 
had been 300 feet apart, going upon parallel courses, and if they 
were still 300 feet apart when the bridge of the Auréole was op- 
posite the bow of the Willkommen, the latter Ship could not pos- 
sibly hâve crossed the intervening space at an angle, — being the 
slower boat, and her englues moving at only half speed, — and hâve 
delivered the blow in question. The Auréole must inevitably hâve 
passed out of danger before her dourse could haVe been reached by 
i:he Willkommen. The other theory is, I think, much the more prob- 
able, namely, that the Auréole was attempting tb pass at a distance 
not greater than- 75 or 100 feet, and that, relying upon her greater 
speed, she undertook to cross the bows of the Willkommen, but 
changed her course too eoon, and thus brought about the injury. 
This theory explains, and fully justifles, the Willkommen's change 
of speed and courge. To hâve held her speed and course, when it 
became apparent that a collision was dangerously near, would hâve 
probably sunk the Auréole; and certainly no rule requires speed 
and course to bé maintained when such a resuit would hâve been 
produced. ; 

I hâve not discussed the testimony in détail. It would be profit- 
less to point ont the contradictions between the witnesses, or to 
criticise theii^accounts of what took place. An attentive reading 
of the évidence has satisfled me that the weight of probability is in 
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favor of the Willkommen's contention, and I hâve found the facts 
in accordance with this Tiew. 

The libel âled by the Auréole must be dismissed, with costs. In 
the other case a decree will be entered in favor of the Willkommen. 



THE DEAN EICHMOND. 
(District Court, E. D. New York. July 16, 1900.) 

1. COLIilSION— MOVING AND MOORED VeSSELS— PRESOMPTION OF FaULT. 

A collision between a moving vessel and one moored raises a presumption 
of fault on tlie part of the moving vessel whieh Imposes upon her the 
necesslty of explanation of the presumed culpability. 

2. Samb— Vessel Lying at End op Pibr— New York Chartes Provision. 

Section 879 of the New York City charter, relating to the mooring of 
vessels at the ends of piers, does not relieve a moving vessel from liability 
for collision with a vessel so moored, which did not unduly obstruct naviga- 
tion, and where the moving vessel was not seeking entrance to an adjoin- 
Ing slip. 

In Admiralty. Suit for collision. 

Wilcox, Adams & Green, for libelant. 
William P. Prentice, for claimant. 

THOMAS, District Judge. At about half past 6 o'clock on the 
morning of June 27, 1899, the canal boat H. A. Peck was made fast 
outside the canal boat Ada, which was lying abreast of pier 33 in 
the North river. The Peck had been in this position about half an 
hour, and was awaiting an opportunity to flnd a berth in the slip of 
which such pier was the southern boundarv. The slip between piers 
33 and 32 is 98 feet wide, pier 32 is 64.89 feet wide, the slip be- 
tween piers 32 and 31 is 171 feet wide; making a total distance of 
333.89 feet from the south side of pier 33 to the north side of pier 
31. The Peck was about 17 feet wide, and the Ada was about 20 
feet wide, so that together they occupied 37 feet of the water way 
adjoining the head of pier 33. The stern of each boat projected 
somewhat, but not considerably, into the slip south of pier 33. The 
Dean Richmond, a steamboat 375 feet long, plying between Albany 
and New York, on the date and at the hour named passed the Peck, 
and approached the northwest corner of pier 31, with the intention 
of casting a line from her bow to such point on such pier, which line 
should be carried to the stern of the Richmond, for the purpose of 
working the vessel ahead, and thereby drawing her stern into the 
slip. Before the line was made fast and the boat worked forward, 
the stem of the Richmond, which she claims was 75 feet away from 
the Peck, drifted rapidly towards the Peck, striking the stern of the 
latter boat, and producing the injury for which the owner of the 
Peck flles the présent libel. There is évidence that it was not an 
unusual thing for boats to lie at rest at pier 33, and that the Rich- 
mond had found boats in that position, but that she had been so 
managed as to escape collision with them; and it is contended that 
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ail .suîtable care was taken in the présent instance, and that tbe col- 
lision was due to a very unexpected cacrying of lier stern towarda 
tbe Pfck on account pf a sfldden swirl of the ebb tide. It does not 
satisf^torily appear that there were any unusual conditions on the 
moming in question. The wind was light from the west, and there 
were no unaccustomed phenomena attending the ebb tide. It appears 
that the claimant was entitled to the use of the southern portion of 
the slip lying between piers 32 and 83,;but it was her intention on 
the présent morning to,use the slip between piers 32 and 31. If the 
bow of the Dèan Richniônd were lying against the northwest corner 
of pier 31, her stem would be about even with the northem side of 
pipr 33. Her évidence shows that she passed about 50 feet away 
from the oûter side of the teck. The captain of the Peck contends 
that the collision occnrred while the Dean Richmond was passing, 
but the latter vessel insista that the accident arose in the manner 
above dajcribed. 

Provided the Peck ifras rightfully in her position, a pteSumption of 
negligeîîce against thé Ei'chimond arises from the fact of a collision 
with a moored vessel, and imposes upon the oflending vessel the 
necessity of explanation of the presumed culpability. The Nellie, 7 
Ben. 497, Fed. Cas. No. 10,093; The Mary Powell (0. O.) 36 Fed. 
598; The Michigan (C. 0.) 52 Fed. 501, 505; Henderson v. City of 
Cleveland (D. C.) 93 Fed. 844; The Canima (C. C.) 32 Fed. 302. The 
explanation given by the Eiclunond is that she used proper care, 
but that the sudden energy of the tide resistlessly drew the stem 
of the Eichmond about, and produeed the accident. This explana- 
tion does not appeal with much force to the court. She was ac- 
customed to making her slip under similar circumstances. There 
was no unusual disturbance of the water, and the wind was slight. 
The f allure to exécute her wonted maneuver for the purpoee of enter- 
ing her slip on the présent occasion was due, undoubtedly, to some 
error of calciilation. It would be quite unsuitable to excuse a skill- 
ful pilot for his f ailure, under the présent circumstances, to escape 
a boat lying at the end of a pier of which he was quite aware. 

It is further urged by the claimant that the Peek was lying ofE 
the end of the pier, in violation of section 879 of the New York City 
charter, relating to the mooring of vessela at the ends of piers. Some 
construction of that stàtute was attempted by this court in The F. 
W. Devoe (D. C.) 94 Fed. 1019, and the Cincinnati (D. C.) 95 Fed. 
302. In the latter case it was said, "The statute undoubtedly in- 
tends to prevent the use of piers forming the boundaries of slips to 
or from which another vessel seeks outrance or exit." The Eich- 
mond, in the présent case, was not seeking entrancè to a slip bounded 
by pier 33. In passing such pier she had the same, and no greater, 
rights than any other vessel. The Peck was authorized to lie where 
she did, andîher act was neither wrongful nor was she guilty of any 
négligence contributing to the accident. It may be that it would be 
négligent for boats intoo great numberô to lie one beside the ottiev 
off the end of a pier, where there was considérable traffic, but the 
court is not, prepared to say that two canal boata constitute an un- 
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due obstruction of tlie water way. The Dean Kiclimond had tlie 
same rights as any other vessel navigating the river. She may not 
justly claim greater privilèges or considérations. Slie committed an 
act which, unexplained, condemns usual vessels, and lier explanation 
is entirely unacceptable. 

It is urged that it was the duty of tlie master of the Peck to move 
lier from the end of the pier, so as to avoid the accident. But the 
advocate for the claimant emphatîcally states that the accident was 
unexpected, and it certainly happened without prémonition, so far as 
the master of the Peck was concemed, and the case is not brought 
within The Etruria (D. G.) 88 Ped. 553. The libelant should hâve a 
decree for damages and costs. 



THE GAMMA. 

(District Court, E. D. New York. July 81, 1900.) 

Collision — Steam Navigation ou Canal — Caee Requihed. 

A steam canal beat, wlth three other steel boats heavlly laden In tow, 
was passing eastward through the Brie Canal, and on rounding a bend, 
which obscured the view ahead, came in collision with a horse boat, which 
was proceeding westward, and which had passed over towards the berme 
banli, and stopped abont 350 feet from the bend, to allow overtalcing boats 
to pasè her. Seld, that the steam vessel was in faiilt for the collision in 
moving around the bend at such speed that she could not be stopped in 
Buch distance, and especially for failing to give any signal of her approach 
before entering the curve, which, though not required by any conventional 
rule, was required by custom, which should be held obligatory. 

In Admiralty. Libel for collision. 

Wilcox, Adams & Grëen, for libelant. 
Bassett & Williams, for claimant. 

THOMAS, District Judge. At about 8:45 p. m., September 4th, 
the canal boat Morse, closely attached to and preceding a consort, 
■was going westward on the Erie Canal. At a point where a tum 
intercepted the forward view beyond 350 feet, the Morse dropped over 
towards the berme bank to allow two overtaking boats to pass. Dur- 
ing this undertaking the Gamma, a steel steamer drawing two steel 
boats and pushîng one, ail loaded with grain, came around the curve, 
and a collision occurred between the Morse and the head boat. The 
libelant claims that the head boat was run into the Morse, while 
the Gamma contends that her captain saw the Morse some 350 feet 
away, and immediately reversed, and ran the head boat into the bank, 
and that her tow was at once run ashore; but that the horses of the 
Morse were whipped up, and thereby the Morse was brought in col- 
lision with the stranded head boat. The prépondérance of évidence 
leads to the conclusion that the accident was caused by the forward 
motion of the Gamma, rather than that of the Morse, although the 
horses of the Morse may hâve been started up in appréhension of a 
collision, to aid the starboard direction which was attempted to be 
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given to the Morse. ItM coijsidered tixatthe Morse did not unduly 
0|C<jupy the water way, and that no rulç pf practice or prudence con- 
détaàs her for Btopping/«rhen she did toallow thé overtaking beats 
topassi The more serions question relates tojiie manning of thé 
Morse and her consort, and the alertness of those in charge. There 
were two persons aboard,;.and but one seems to hâve been on im- 
médiate duty when the Q^inma came in.view. But the Morse was 
praictic^Ily at pest, and the,failure of îthe second man to be in full 
readine^s to act does not çpridemn the Morse, ina^much as it dœs 
not ^ppear that such unrpa,âiness contributed tothe accident. The 
passaigefjpf t^e overtaking ]t)oats was proceeding successfully until the 
Gamma disturbed the undertaking. The accident is attributable 
solely to the Gamma. There was no conventional rule requiring her 
to Sound a whistle when approaching a curve. But such is the prac- 
tice, and the practice should be obligatory. In the présent case four 
great steel vessels, heavily laden with gr^in, impelled by steam power 
located in the second boat, were occujiying a water way not prima- 
rily intended for sUch navigation. The momentum of the mass was 
highly dangerous to any craft with which it should come in collision. 
The danger arising from this new meansof propulsion on the canàls 
may be met and avoided'l^ the ose of càre. Ordinary prudence would 
require that in âpproiatlhing a bend in à canal, of an available width 
for passing of about 60 feet, notice of thiëir oncoming should be given 
by steam-propelled boats, inasmuch as the conditions found in the 
présent case, or ctthers equally embarrassing, might be expected. The 
évidence «ifprcëS the conclusion that no such warning was given, 
and the Galtihia and her àccompanying boats found herself confronted 
by the four canal boats, and that she considered that there was not 
sufBcient opportunity for passing. The jeopardy or appréhension was 
so great that, according to the claimant's évidence, the whole fleet 
was run onto the bank. Wheh a navigator, meeting with usual and 
normal conditions of navigation, is obliged with précipitation to 
strand his vessel to prevent a collision, the act itself, in a degree, 
points to the absence of due care on his part. The conviction is that 
the Gamma did not approach the curve with sufflcient caution. She 
was not under control as regards speed; the vigilance of her lookont 
is not shoiwn; and in any case she did not give proper signais. The 
truth conceming the collision cannot be known with certainty, but 
the probabilities tum the décision against the Gamma. There should 
be a decree accordingly, with costs. 
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PLATT y. MASSACHUSETTS REAL-ESTATE 00. et al. 

(Circuit Court, D. Massachusetts. July 26, 1900.) 

No. 1,413. 

1. JURISniCTIOlf OF FEDERAL CODKTS— DISTRICT OF BrtNGING SoIT— WaIVEB. 

The provision of section 1 of the fédéral judiciary act of 1887-88 that, 
where the jurisdiction Is founded only on the fact that the action is be- 
tween citizens of différent states, suit shall be brought only In the district 
of the résidence of either the plaintiff or the défendant, does not affect 
the gênerai Jurisdiction of the court, where the requisite diversity of 
citizenship appears, but créâtes a Personal exemption in favor of a de- 
fendant, whlch he may waive by agreement or consent, and which Is 
waived by his entering a gênerai appearance In a suit brought In a district 
other than either of those specifled. 
8, Samb—Cohpobations— Consent to bb Sued in Another State. 

The compliance by a corporation with a statute of another state re- 
quiring a forelgn corporation, as a condition of doing business therein, to 
appoint an attorney in that state upon whom ail lawful processes In any 
action or proceedings against It may be served, and to agrée that any law- 
ful process against it whlch Is served on said attorney shall be of the 
same légal force and validity as If served on the company, does not make 
such corporation a citizen or résident of the state, or constltute an agree- 
ment or consent that it may be sued in a fédéral court of that district by 
a plalntifC who is a résident of another district, where the jurisdiction is 
founded only on diversity of citizenship, but It may Insist on the right 
glven by the judiciary act of 1887-88 to be sued only in the district where 
it is Incorporated, or that in which the plaintiff résides. 

In Equity. On motion to dismiss for want of junsdiction. 

Robert M. Morse, Wm. M. Richardson, and Wm, M. Stockbridge, 
for complainant. 
Jabez Fox, for défendants. 

COLT, Circuit Judge. TMs is a bill brought in the United States 
circuit court for the district of Massachusetts by a stockholder, in 
behalf of himself and other stockholders, against the Massachusetts 
Real-Estate Company, a corporation incorporated under the laws of 
the state of Maine, and three individuals, two of whom are ofScers and 
trustées of the company, praying for a receiver, an account, and, in 
substance, for the winding up of the company. From the frame of 
the bill it is manifest that the corporation is a necessary and in- 
dispensable party. The plaintiff is a citizen of Connecticut, the de- 
fendant corporation is a citizen of Maine, and the other défendants 
are citizens of Massachusetts. The corporation has appeared spe- 
cially, and moves to dismiss the case for want of jurisdiction on the 
ground that the suit is improperly brought against it in the district 
of Massachusetts, instead of the district of Maine. As the suit is 
between citizens of différent states, there is no question of the gên- 
erai jurisdiction of the court under section 1, c. 373, of the act of 
March 3, 1887, as corrected by the act of August 13, 1888, c. 866 (25 
Stat. 434). The only question is whether the plaintiff is not pro- 
hibited from bringing suit in the district of Massachusetts against the 
défendant corporation by reason of the provision in section 1 which 
déclares that, "where the jurisdiction is founded only on the fact that 
103 F.-^5 
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the action is between citizens of différent states, suit sliall be brought 
only in thfe district of thë réiidince of eithêr tlife plaintiff or the de- 
fendant." While divereity of citizenship is an indispensable condi- 
tion of jurisdiction of tbë fédéral courts in this clasa of cases, the 
particular district in which the action may be brought is a matter 
of Personal privilège, which the défendant may insist upon or may 
waive, at'Ms élection. CSonstriiction Co. v. Gibney, 160 U. S. 217, 
219, 16 Sup. Ot. 272, 40 L. Ed. 401; Ex parte Schollenberger, 96 U. 
S. 369, 378, 24 L. Ed. 855; Gracie v. Palmer, 8 Wheat. 699, 5 L. Ed. 
719; Toland v. Sprague, 12 Pet. 300, 330, 9 L. Ed. 1093; Railway 
Ck). V. McBrîde, 141 U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659; South- 
ern Pae. Co. V. Denton, 146 U. S. 202, 206, 13 Sup. Ct. 44, 36 L. Ed. 
377; Eailway Co. v. SâunderB, 151 U, S. 105, 14 Sup. Ct. 257, 38 L. 
Ed. 90; Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 L. 
Ed. 98; Express Co. v. Todd, 12 U. S. App. 351, 5 0. C. A. 432, 56 
Fed. 104. 

In Construction' Co. v. Gibney, Mr. Justice Gray, speaking for the 
coutt (page 219, 160 U. S;, page 273, 16 -Sup. Ot., and page 401, 40 L. 
Ed.), said: 

"Dlverslty of dHzenshlp is a condition of Jurlsdîetlon, and when that does 
n(rt appear upon the record thç court, of Its own motion, wlll order the action 
to be dlsimlssed. But the provision as to the particular district in which the 
action Shall be brought does not touch the gênerai jurisdiction of thè court 
over such a cause between such parties, but afCects only the proceedlngs taken 
to brlng the défendant wlthln such jurisdiction, and Is a matter of Personal 
privilège, which the défendant may Insist upon or may walve, at hls élection." 

In Ex parte Schollenberger, Chief Justice Waite, speaking for the 
court (page 378, 96 U. S., and page 588, 24 L. Ed.), said: 

"The act of congress prescriblng the place where a person may be sued la 
not one aftectlng the gênerai Jurisdiction of the courts; It Is rather in the na- 
ture of a Personal exemption In favor of a défendant, and it is one which he 
may walve. . If the citizensblp of the parties is sufflclent, a défendant may 
consent to be sued anywhere he pleases, and certainly JurlBdiction wlll not be 
ousted because he has consented." 

This perfonal privilège of the défendant may be waived by entering 
a gênerai ftppearance in the case (Construction Co. v. Gibney, supra), 
or by agreement or consent (Ex parte Schollenberger, supra). In 
the case at bar the corporation has not entered a gênerai appear- 
ance, and the only question is whether it has waived its privilège 
by agreement or consent IJnder St. Mass. 1884, c. 330, the corpo- 
ration, as a condition of doiag business in the state, appointed the 
commissioner of corporations its attorney "upon whom ail lawful 
processes in any action or proceedings against it may be served," 
and agreed tbat "any lawful process against it which is served on 
eaid attorney shall be of the same légal force and validity as if served 
on the company." The judiciary act of September 24, 1789 (chapter 
20, § 11), ppovided, in cases where jurisdiction is founded on diversity 
of citizenship, that no civil suit should be brought in any other dis- 
trict than that whereof the défendant is an inhabitant, "or in which 
he shall be found at the time of serving the writ." 1 Stat. 78, 79. 
This provision was substantially re-enacted in ail the succeeding 
judiciaiy acts down to the acts of 1887 and 1888. In thèse last acts 
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the alternative that a person may be sued in the district "in whicli he 
shall be found" was eliminated; so that, as the law stands at prés- 
ent, suit can only be brought in the district in which the plaintiff or 
the défendant is an inhabitant and résident. Under the earlier act 
of March 3, 1875 (18 Stat. 470), it was held that, where a corpora- 
tion transacted business in a foreign state, and appointed a gênerai 
agent upon whom process could be served, pursuant to a local law, 
it thereby consented to be "found" there, and the fédéral courts ac- 
quired jurisdiction. Ex parte Schollenberger, supra; Insurance Co. 
V. Woodworth, 111 U. S. 138, 4 Sup. Ct. 364, 28 L. Ed. 379; In re 
Louisville Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 33 L. Ed. 
991. In Southern Pac. Oo. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 
36 L. Ed. 942, the question arose whether, under the acts of 1887 
and 1888, a corporation doing business in another state, and author- 
izing service of process upon an agent in that state as required by 
a state statute, thereby agreed to become a citizen or inhabitant of 
that state, and so subjected the corporation to the jurisdiction of the 
circuit court of the United States. It was held that such agreement 
did not confer jurisdiction; that, while such agreement subjected the 
corporation to jurisdiction so long as the judiciary acts allowed a 
corporation to be sued in the district in which it was "found," it 
did not subject the corporation to jurisdiction under the acts of 1887 
and 1888, which restrict the bringing of suits to the district of the 
résidence of the plaintiÊE or of the défendant. Mr. Justice Gray, in 
delivering the opinion of the court (page 207, 146 U. S., page 46, 13 
Sup. et, and page 945, 36 L. Ed.), said: 

"Moreover, the supposed agreement of the corporation went no further than 
to stipiilate that process might be served on any offlcer or agent engaged in 
Its business wlthin the state. It did not andertalse to déclare the corporation 
to be a citizen of the state, nor (except by the vain attempt to prevent re- 
movals into the national courts) to alter the jurisdiction of any court as deflned 
by law. The agreement, if valid, might subject the corporation, after due 
service on its agent, to the jurisdiction of any appropriate court of the state. 
Insurance Co. v. French, 18 How. 404, 15 L. Ed. 451. It might lilsewise hâve 
subjected the corporation to the jurisdiction of a circuit court of the United 
States held within the state, so long as the judiciary acts of the United States 
allowed it to be sued in the district In which it was found. Ex parte Schollen- 
berger, 96 U. S. 369, 24 L. Ed. 853; Insurance Co. v. Woodworth, 111 U. S. 
138, 4 Sup. Ct. 364, 28 L. Ed. 379; In re Louisville Underwriters, 134 U. S. 
488, 10 Sup. Ct. 587, 33 L. Ed. 991. But such an agreement could not, since 
congress (as held in Shaw v. Mining Oo. [145 U. S. 444, 12 Sup. Ct. 935, 36 L. 
Ed. 768]) has made cltizenship of the state, with résidence in the district, the 
sole test of jurisdiction in this class of cases, estop the corporation to set up 
noncompliance with that test when sued in a circuit court of the United States." 

The rule laid down in Southern Pac. Oo. v. Denton has been af- 
flrmed in Be Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct. 273, 
40 L. Ed. 402, and Eailway Co. v. Gonzales, 151 U. S. 496, 502, 14 
Sup. Ct. 401, 38 L. Ed. 248. There is no substantial différence, so 
far as relates to the présent question, between the statute of Mas- 
sachusetts and the statute of Texas, which was under considération 
in Southern Pac. Co. v. Denton. Under both statutes the corporation 
agrées to appoint an agent upon whom ail lawful processes may be 
served. The agreement did not attempt to alter the jurisdiction of 
any court as deflned by law. If the law was that a corporation may 
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be "found" în a foreign state, tlien lawful service CQuld be tliere made 
Bpon it. But under the aets of 1887 and 1888 such serrice was not 
authorized, and the only lawful service AvMch could be made was in 
the district of which the corporation was an inhabitant and résident. 
If the agreement had been that the corporation consented to become 
a citizen and iniiabitant of another state for the purpose of the serv- 
ice of process upon it, the case would be différent. Such an agree- 
ment might be held as a waiver of its privUege to be sued in the 
district where it was incorporated. 

Under the décision of the suprême court in Southern Pac. Co. v. 
Denton, I must hold that the objection of the défendant corporation 
to the jurisdiction of this court is well taken, and it follows that the 
bill should be dismissed. 



NORTHERN PAO. RY. 00. v. CUNNINGHAM. 

(Circuit Court, D. Washington, S. D. August 28, 1900.) 

1. JoBisDiCTiON DP Fbdbraii Coukt— Amount in Controvbbsy. 

In a suit to enjoin the défendant from grazing stoclî on lands of the 
complainant, the amount of damage already doue is not the amount in 
controversy for jurisdlctional purppses, but the value of the rlght to be 
protected, and, vrhere It reasonably appears that the injury vyhich will 
resuit to complainant if the défendant is not enjolned wilï exeeed $2,000, 
it is sufQclent to sustain the jurisdiction of a fédéral courti 

8. iNJUNCTIONr-QEOUNDS— CONTINUED TreBPASSES. 

A court of equity has jurisdiction to grant relief by injunction against 
continued trespasses committed by the pasturing of sheep upon lands 
owned by thé complainant -which are valuable only for grazing purposes, 
where it is shown that such pasturing résulta in the destruction of the 
grass and the permanent injury of the land. 
8. Samb— Gkazikg oit Uninclosbd Lands. 

In a suit to enjoin the défendant from pasturing sheep upon the unin- 
closed lands of the complainant it appeared that complainant was the 
owner,' through a grant from congress, of a large number of odd-num- 
bered sections of land, the Intervenlng even-numbered sections being still 
public lands of the United States. IJnder the laws of the state, défend- 
ant had no rlght to graze his sheep on the lands of the complainant. 
EeUt, that the difficulty encountered by défendant in keeping his sheep on 
the government lands, where he had the right to graze, owing to the 
section Itnes being unmarked, was one which he must overcome at his 
péril, and did not enlarge his rights nor deprive the complainant of the 
right to an injunction, but that défendant would not be enjoined from 
drivlng across complainant's lands to reach the government sections to 
the same extent that an owner of the even-numbered sections would 
hâve the rlght to a way of necesslty. 

This is a case in equity to enjoin the défendant from pasturing sheep 
on uninclosed grazing land owned by the complainant. Argued and 
submitted on final hearing. Decree for complainant. 

Crowley & Grosscup, for complainant. 
A. S. Bennett, for défendant. 

1 Jurisdiction of circuit courts as determlned by amount in controversy, 
see notes to Auer v. Hombard, 19 C. C. A. 75, and Shoe Co. v, Roper, 36 G. C. 
A. 459. 
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HANFOED, District Judge. A décision in this cause upon excep- 
tions to portions of the défendant'» answer will be found reported in 
89 Fed. 594. Since the rendition of that décision testimony has been 
taken in belialf of botbi parties, and the case lias been argued and sub- 
mitted for final détermination upon the merits. By the documents 
and évidence introduced the complainant has established its title to 
more than 12,000 acres of land situated in Yakima and Klickitat 
counties, which are of no value whatever except as pasture lands. 
Before the bringing of large bands of horses and flocks of sheep into 
the vicinity of thèse lands, a nutritions grass, commonly spoken of as 
"bunch grass," valuable for feeding ail kinds of domestic animais, was 
produced in moderate abundance. The soil, however, is light and 
sandy, and the country is open and windy; the breaking of the surface 
crust by large numbers of animais trampling it loosens the soil, so that 
it is easily lifted and carried away by the prevailing winds, and thie 
sweeping away of the soil leaves the roots of the grass exposed to the 
action of drought and frost, so that it perishes. Unless due care is 
observed, pasturing causes permanent destruction of the grass in the 
manner I hâve indicated, rendering the land valueless; and the évi- 
dence is convincing that between the summer of 1896 and the spring 
of 1898 the défendant did drive his flocks of sheep over the lands in 
controversy, and permitted them to graze upon the same to such an 
extent as to work irréparable injury to several différent sections; and 
by his défense in this suit the défendant has shown a disposition and 
a purpose to continue trespassing in the same manner, unless he shall 
be restrained by judicial process. 

The défendant disputes the jurisdiction of this court on the ground 
that the évidence does not clearly show that the damages which may 
be caused by the defendant's trespasses will amount to $2,000. The 
complainant asks protection for more than 12,000 acres of grazing 
lands from further injury by a continuing trespass. The évidence 
does not enable me to fix precisely the value of the right which is the 
subject of controversy, but the amount of damage which has been 
donc certainly is not the measure of value. The évidence shows that 
the lands in their natural condition are reasonably worth from 75 
cents to |1.50 per acre for grazing purposes. After being pastured, as 
some of the sections hâve been, by the defendant's sheep, they are of 
no value for any purpose, and the owner must pay annual taxes, with- 
out having any bénéficiai use of ownership, or abandon its property. 
Considering the number of acres involved, I am satisfied that the value 
of the protection which the complainant asks for is more than |2,000; 
and it is not necessary, in order to sustain the Jurisdiction of the court, 
for the complainant to show the amount in controversy with any 
greater accuracy. 

The next position of the défense is based upon a déniai that the 
case is cognizable in a court of equity, and it is contended that the 
complainant should be remitted for relief to an action for damages in 
a court of law. An action for damages does not afford adéquate re- 
lief to an owner of real estate for continuing trespasses destructive 
of his property. Courts of equity hâve always been open to suitors 
seeking préventive relief against wrongdoers who persist in conamit- 
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ting trespasses of the kind which do permanently impair the value of 
real estate, whether the injury consista in the removal of minerais 
from mihing lands, cutting down trees, digging the soil, or other kinds 
of misdiief ; and there is no reason for denying to the owner of lands 
valuable only for its native grass such relief in the form of an injunc- 
tion against the unlawful pasturing of sheep, when it appears that 
the sheep will destroy the grass. 3 Pom. Eq. Jur. §§ 1356, 1357; 
1 High, Inj. § 724; Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 565, 
28 L. Ed. 1116; Smith v. Bivens (G. G.) 56 Fed. 352; Schneider v. 
Brown (Cal.) 24 Pac. 715; Cattle Co. v. Chipman (Utah) 45 Pac. 348; 
Kellogg V. King (Cal.) 46 Pac. 166. 

As to the question as to the defendant's right to permit his sheep 
to roam over the uninclosed lands of the plaintiff, his counsel appears 
to acquiesce in the décision heretofore rendered by this court, which 
was to the effect that an injunction should issue forbidding the de- 
fendant to herd his sheep upon the complainant's lands, but that the 
injunction should not be so broad as to prevent the défendant from 
taking his sheep upon the vacant uninclosed public lands of the 
United States for grazing. 89 Fed. 594. The case présents this diiïï- 
culty: The complainant's lands are ail odd-numbered sections, vrhich 
were granted by act of congress to the Northern Pacific Railroad Com- 
pany, and most of the alternate even-numbered sections are public 
lands of the United States, upon which the défendant bas the right, in 
common with other citizens, to pasture his sheep; but the public lands 
upon whicli the défendant has a license to go are inaccessible without 
passing over some part of the odd-numbered sections, and the Unes 
separating the odd sections from the even are not marked. From con- 
sidération of the évidence, I am convinced that it will be extremely 
difficult, but not impossible, for the défendant to take his sheep upon 
différent even-numbered sections, without permitting them to graze 
upon the odd-numbered sections. The diflCiculty, however, is for the 
défendant to contend with. In principle the court should not inter- 
fère with his right to pasture his sheep upon the public lands while the 
government pennits Hm to do so. On the other hand, the laws of the 
state of Washington make it unlawful for him to permit his sheep 
to graze upon the lands owned by the complainant. The court will 
leave him to overcome the difflculty if he can. The interlocutory in- 
junction will be modifled, and made perpétuai. By its terms the de- 
fendant will not be enjoined from driving his sheep across the com- 
plainant's lands to pasture them upon the even-nmnbered sections, 
but he will not be permitted to use any more of the complainant's 
lands than the owner of the even-numbered sections could rightfuUy 
make use of as a way of necessity. He cannot drive his sheep across 
the middle of an odd-numbered section, nor permit them to graze upon 
it. If he attempts toavail himself of the right to cross complainant's 
land at aU, and fails for any reason to prevent his sheep from grazing 
or doing greater damage than. they would if being driven in a lane 
along the boundary Une of the complainant's lands, he will hâve to 
suffer the conséquences of violating the court's injunction. 
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LOS ANGELES CITY WATER CO. t. CITY OF LOS ANGELES. 

(Circuit Court, S. D. Callfornia. August 13, 1900.) 

No. 954. 

1. Fbdbeal Courts— JnEisDiCTioN—CoNSTiTUTiONAii Questions. 

A fédéral court has jurisdiction of a suit by a water company to enjoln 
the enforcement of a municipal ordinance fixing rates of charge for water, 
on tlie ground that it impairs the obligation of a contract between the city 
and the company, although the contract, as set eut ta the bill, expired by 
its terms prior to the passage of the ordinance. where it Is alleged to be 
still In force. 

2. Municipal Corporations— Contbact with Water Compant— Termin^ation. 

Under a contract with a city to reeonstruct its water worlis and operate 
the same for a term of 30 years, a water company during the term prac- 
tically constructed an entlrely new and greatly enlarged plant, increasing 
the distributing System from one having 6 miles of wooden pipes to one 
with 320 miles of Iron pipes. The contract required the company to fur- 
nish water free for ail municipal, fire, and school purposes, and to supply 
the inhabitants of the city with water for domestic purposes at rates not 
exceeding those therein flxed, and for that purpose to malce ail reasonable 
extensions of its System. It further proTided that at the end of the term 
the plant should be returned to the city, which should pay the value of ail 
improvements made therein; the amount to be agreed upon or flxed by 
arbltrators. At the expiration of the term the city did not pay or tender 
the value of such improvements, which had not been agreed upon or satls- 
factorily determined; but it continued to require the company to make 
extensions, and to furnish water free for public uses, the same as before. 
Held. that so long as the company complled with such requirements, and 
untîl the city terminated the contract by making or tendering the required 
payment, Its provisions for the beneflt of the company remained in force, 
and the city conld not, wlthout unconstitutionally impairing its obligation, 
reduce the rates which the company was thereby authorized to charge for 
water supplied to private consumers. 

8. Injunction— Grounds. 

A water company is entitled to an injunction to restrain a city from 
enforcing an ordinance reducing its rates of charge in Impairment of a 
contract, and subjecting the company and its officers and employés to 
pénal actions for its violation, and also to restrain private persons from 
institutlng threatened prosecutions under such ordinance. 

In Equity. On exceptions and demurrers to original and supple- 
mental bills. 

J. S. Chapman, John Garber, and Stephen M. White, for com- 
plainant. 

Walter F. Haas and Lee & Scott, for défendant. 

EOSS, Circuit Judge. This is a suit in equity, the chîef object 
of which is the annulment of an ordinance adopted by the défendant 
city on the 26th day of February, 1900, establishing the rates at 
which the complainant shall furnish water to its consumers. ïo 
the bilI certain exceptions were flled by the défendant, as, also, a 
demurrer. Subsequently a supplemental bill was filed by the com- 
plainant, to whicli certain consumers of the water within the city 
were also made parties; and they, together with the défendant city, 
flkd certain exceptions to the supplemental bill, as well as a de- 
murrer thereto. The case now comes before the court on thèse 
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pleadîngg. A sîmîlar ordinance adopted by the défendant city in 
Pebruary, 1897, was attacked by the cômplainant in a suit tried in 
this court before Judge Wellborn, and resulted in a decree annul- 
ing, the ordinance on the ground that the rates se established were 
lower than those provided for by a contract entered into on the 22d 
day of July, 1868, by and between the défendant city, then known 
as the "Mayor and Common Council of the City of Los Angeles," 
on the one part, and John S. G-riflBn, Prudent Beaudry, and Solomon 
Lazard, on the other part, t6 whose rights and obligations under the 
contract the complainant. company almost immediately thereafter 
succeeded. (C. 0.) 88 Fed. 720. On appeal that decree was af- 
firmed by the suprême court. 177 U. S. 558, 20 Sup. Ct. 736, 44 L. 
Ed. ^—. Each of thé opinions in that case shows that the validity 
and effect of the contract of 1868 were carefully considered, and the 
resuit of tiat litigation is plainly conclusive against the validity of 
the similar ordinance of February 26, 1900, now in question, if the 
provision of the contract of 1868 to the effect thiat the city shall 
not reduce the water rates below those then chafged continues in 
force. On the part of the city it is denied that that provision of the 
contract in 1868 was in force at the time of the commencement of 
this suit, and that is the principal question in the présent case. 
The demurrers, of course, conf ess the truth of ail f acts properly 
alleged in the original and supplemental bills. From thèse it ap- 
pears that in August, 1865, the city of Los Angeles, through its 
then mayor and common council, thereto authorized by ordinance, 
entered into a contract wîth one Jean Louis Sainsevaine, by which 
the city leased to Sainsevaine " 'the public water works of Los An- 
geles City,' 80 called, with ail and singular the rights of way and 
water, easements, wheels, flumes, pipes, canals, réservoirs, and ap- 
purtenances thereunto belonging and appertaining, with the f urther 
right to build necessary'ahd suitable réservoirs on vacant city lands 
for use in connection with said water works, and with the f urther 
right to sell and distribute water through, by, and from said works 
for the beneflt of the said Sainsevaine" for the period of four years 
from February 8, 1865, with the privilège on his part to continue the 
agreement and lease for the further period of six years after the ex- 
piration of the four years, he giving written notice to the city of his 
intention to avail himself of the extension at least three months 
before the expiration of the original term. The obligations imposed 
on Sainsevaine by that instrument, and by him assumed, were: (1) 
To give a bond in a specified amount for the faithful performance 
of the contract on his part. (2) To pay to the city, as rent of the 
leased property and privilèges, $1,000 yearly, in quarterly install- 
ments of |250 each. (3) To supply the city, so far as pipes "hâve 
been or shall be laid," with pure, fresh drinking water for ail do- 
mestic purposes, and to keep constantly on hand, in réservoir or 
réservoirs, a suiHciency of such water for a 30-days supply for those 
purposes. (4) To replace or repair such of the pipes as should 
burst or leak, as soottvas practicable. (5) To pay ail the costs of 
repairs, enlargements; extensions, and préservations of the water 
works and appurtenances. (6) To furnish water free of charge to 
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the public school houses in the city and to city hospitals, "where the 
same are adjacent to such works and any Une of pipe," and also for 
the irrigation of trees and shrubbery in the lots of school houses 
and in the public plaza; and to furnish water in cases of flre free of 
charge, whether the conflagration be of public or private property. 
(7) In no case to interfère with the gênerai irrigation of the city 
from the public zanja, nor with the laws and ordinances governing 
the same. (8) In case of the extension of the lease for the addi- 
tional term of six years, to exécute to the city a new bond for bis 
faithful performance of the agreement. (9) Upon the expiration of 
the agreement, or its continuance, as the case should be, to surren- 
der or deliver to the city peaceable possession of the water works, 
rights of way, water, pipes, flumes, machinery, wheels, canals, keys, 
and other appurtenances thereunto belonging, including ail enlarge- 
ments, extensions, altérations, and additions made thereon or there- 
to during the tenancy, in good order and condition, reasonable use 
and wear excepted, and free of ail debt, charges, and incumbrances. 
The lease also contained on the part of the city a concession to the 
lessee of the right to lay pipe underground in ail the public streets 
of the city, and of taking them up when necessary, and the further 
covenant on the part of the city not to grant any franchise to any 
other person or corporation for similar purposes. In July, 1868, the 
contract which forms the basis of the présent suit was executed; the 
Sainsevaine lease having been previously surrendered and canceled. 
It bears date July 20, 1868, but was not executed until the 22d day 
of that month, at which time it was authorized and conârmed by 
an ordinance of the city. The water works therein referred to con- 
sisted at that time of a water wheel placed in the Zanja Madré, be- 
low the point of its diversion of water from the Los Angeles river, 
which wheel was used for lifting the water from the zanja into a 
wooden flume, by which it was conducted to a pipe System consist- 
ing of about six miles of wooden pipe, which had been laid in the 
streets of the city, and from which the then population of about 
5,000 people received water for domestic purposes. The contract 
of 1868 is as follows: 

"Thls agreement, made and entered Into this the 20th day of July, A. D. 
1868, between the corporation known as the 'Mayor and Common Council of 
the City of Los Angeles,' and thelr successors in office, for and on behalf of 
said city of Los Angeles, party of the first part, and .lohn S. GrifHn, Prudent 
Beaudry, and Solomon Lazard, résidents of the city and county of Los Angeles, 
State of California, party of the second part, witnesseth: That for and in 
considération of the yearly payment of one thousand five hundred dollars per 
annum in gold coin, such payments to te made upon the first day of January of 
each year, after the signing and approval of this ordinance and contract, until 
the conclusion of the term of this contract, and the further considération that 
the said parties of the second part ■will surrender to the said party of the 
first part and cancel ail claims they now hold against said city for repairs of 
said water works and for damages, amounting to the sum of eight thousand 
dollars, a little more or less, and for the further considération that the said 
parties of the second part shall make the following improvements about, in, 
and upon the said water works at thelr own proper eost and expenses, to wlt: 
Lay down in streets of said city twelve miles of iron pipes of sufQcIent capacity 
to supply the inhabitants of said city with water for domestic purposes, and 
shail erect, or cause to be erected, one hydrant, to be used as a protection 
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agalnst flre, at one corner of .fiacli cross street of said city, where the water 
pipes nqw a^p or may hèrea^ér oe laid by vlrtue of thls contract, and shall, 
wlthln ôpe i^ar from thè Wpi^ûVal of thls contract and oi-dlnance, erect or 
cause tobe erected an ornameâital fountaln upon the public plaza of said clty, 
of such design as the mayor and common eotincll shall direct, at a cost not to 
exceed one thousand dollars, and, Shall,, wlthln two years from the approval of 
thls contract and ordinance, construct, at thelr own expansé, such ditches, 
flunies, or erect such machlneîTr, In connection wlth said water works, as wlU 
secute to thë Inhabitants of said City a constant supply of water for domestlc 
purposes, and shall construct réservoirs of sufflclent capaclty for that purpose. 
The said party of the flrst part, for the above considération, and oue dollar 
in hand pald, the recelpt wbereof Is hereby aeknowledged, hereby covenants 
and agrées wlth the said party of the sedond part, thelr hèlrs, executors, ad- 
ministrators, or asslgns, to dellver and concède to the said parties of the second 
part, thelr belrs, executors, admlnlstrators, or assigns, the exclusive use, con- 
trol, poBpesslon, and management of the Los Angeles Clty Water Works, so 
called, togetber wlth, ail ahd slngular, the pipes, flumes, wheels, and other Per- 
sonal property composing aûd appertalnlng to said water works, In any manner 
whatsoever, wlth ail the rlghts, easements, and privilèges, and covenants as 
describedaiid contained in a certain Instrument of lease executed by the mayor 
and common counell of the fsald city of Los Angeles, of date October 16, A. D. 
one thousand elght hundred and sixty-flvft to Jean L. Salnsevaine, for the 
perlod of thlrty years frôm thé slgnlng and approval of thls contract and ordi- 
nance, with the rlght to sêll and dlstribùte water for domestlc purposes, and to 
recelve the rehts and profits thereof for thelr own use and beneflt, except as 
hereinbefore provlded, héteby giving and granting the said parties of the second 
p^rt, thelr heirs, executors, admlnlstrators, or asslgns, the rlght to lay pipes 
In any and ail the streets of said clty, and to dlg and to make ail necessary ex- 
cavations for that purpose, and the rlght bf way through, lipon, and over land 
or Street bélonglng to the said clty of Los Angeles, with the additional rlght 
to take watér from the Los Angeles river at a point above or near the présent 
dam, provlded, always, that the said parties of the second part, their heirs, 
executors, admlnlstrators^ or assigns, shall at no time take from said river for 
the use of said water works more than ten inches of water, wlthout the previous 
consent of the mayor and common counell of said clty, and that they wlll, 
wlthln slxty days from the date hereof, sélect the point from whlch the water 
will be takén from said river. The said pftrty of the flrst part hereby cov- 
enant and agrée with the s^ld parties of the second part, their heirs, executors, 
admlnlstrators, or assigns, th^t, at the expiration of the perlod of thlrty years 
from the exedutlon of thls instrument, they wlll pay to the said parties of the 
second part, thelr heirs, executors, admlnlstrators, or asslgns, the value of the 
improvements made in, about, and upon the said water works in puraiiance of 
this contract; the same to be ascertained by arbitration. In case the parties 
cannot agrée upon the value thereof; the said party of the flrst part and the par- 
ties of the second part, their heirs, executors, admlnlstrators, or assigns, to 
choose one màn each, and the two men thus chosen to sélect a third man, and 
the Judgment of the three men thus selected shall be final In the premlses. And 
the said party of the flrst part hereby covenant and agrée to make no other 
lease, sale, contract, grant, or franchise to any person or persons, corporation 
or company,jfa!r the sale or delivery of water to the Inhabitants of said city 
for domestlc purposes, during the continuanee of this contract, always wlthout 
préjudice to any rlghts already granted. And the said parties of the second 
part, thelr heirs* executors* administrators, or assigns,' hereby covenant and 
agrée with tbe said party of the iîrst part that they wlll pay the sums of money 
at the time anijln the manner hereinbefore mentioned and set forth, and cancel 
the claims hereinbefore mentioned and set forth, upon the signing and approval 
of this coptraçt: and ordinance by the proper parties thereto; that they will 
make the Iniprovements hereinbefore mentioned and set forth. In the follow- 
Ing manner,!to wit: That they will replace ail the wooden pipes now belonging 
to said water works wlthln one year from the slgnlng and approving of this 
contract aûd ordinance, and that they wlll extend said iron pipes as fast as 
the citizens desiring to be supplied with water for domestlc purposes wlll agrée 
to take snfficient water to pay ten per cent, per annum Interest upon the cost 
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of extending such pipes throngh the streets now unsupplied with water; that 
they will, within one year, from the date hereof, place a hydrant, to be used 
as a protection against flre, at one corner of one street at eacli of the cross 
streets where the pipes are now laid down, and wUl erect hydrants at other 
Street corners, according to the terms of this contract, as fast as the pipes 
are extended through the streets of the said city; that they will erect, or cause 
to be erected, an ornamental fountain upon the publie plaza, of such design as 
the mayor and common council shall direct, within one year from Ihe date 
hereof; that they will furnish water for the public schools, city hospitals, and 
jails free of charge, when the same are near the pipe, the city furnishing the 
neeessary conduits for that purpose; that they will make ail the improvements 
herein mentioned and set forth, and keep the same In repair, at their own cost 
and expansé, for the said period of thirty years, and return the said water 
Works to the said party of the first part, at the expiration of the said period 
of thirty years, in good order and condition, reasonable wear and the damage 
of the éléments excepted, upon the payment to them of the value of the im- 
provements made after the approval of this contract, to be ascertained as 
hereinbefore provided, and glve a bond in the sum of twenty thousand dollars, 
conditioned for the compliance by them of the conditions of this contract, to 
be approved by the mayor of said city, and will pay ail state and county taxes 
assessed upon said water works during the said period of thirty years: always 
provided, that the mayor and common council of said city shall bave, and do 
reserve, the right to regulate the water rates charged by said parties of the 
second part, or their assigns, provided that they shall net so reduce such water 
rates or so fix the price thereof to be less than those now chargea by the par- 
ties of the second part for water: provided, that a certain contract of lease here- 
tofore executed by the mayor and common council of said city to Jean L. Sain- 
sevaine of said water works, of date October sixteenth, A. D. one thousand 
eiglit hundred and sixty-five, be surrendered up and canceled at or before the 
signing of this contract: provided, always, that the rights and privilèges by 
thèse présents conceded to said parties of the second part do not embrace, to 
any extent, or hâve any référence to, the water works of said city used for the 
distribution of water for the purposes of irrigation, or afCect in any manner any 
rights of irrigation either existlng at présent, or which may exist hereafter, 
except as to the ten inches of water, as hereinbefore provided. And it is ex- 
pressly stipulated and covenanted that said parties of the second part shall 
not dispose of any water for the purpose of irrigation, but shall only take from 
said river the water neeessary for domestic purposes, as above speeifled. In 
testimony whereof, the said parties hâve hereunto set their hands and seals 
the day and year first above written. John Klng, Président. 

"Approved this 22nd day of July, A. D. 1868. 
"C. Agullar, Mayor. 

"John S. Griffin. [Seal.] 
"P. Beaudry. [Seal.] 

"S. Lazard. [Seal.]" 

The 30 years mentioned in tliis contract expired with the 22d day 
of July, 1898, for which reason the défendants contend that the con- 
tract then came to an end, and for which reason they also say that 
this court is without jurisdiction of this cause. The objection to 
the jurisdiction of the court is clearly without merit. Whether or 
not the contract ended with the 22d day of July, 1898, as well as 
the results to flow from the détermination of that question, are 
questions involving the exercise of jurisdiction, and can only be de- 
termined after the court talies jurisdiction of the case. The bill 
allèges that the contract, including ail of its provisions and con- 
ditions, continues in force, and that notwithstanding that fact the 
défendant city, under and pursuant to the provisions of sections 1 
and 2 of article 14 of the constitution of the state of California, 
adopted in the year 1879, and by virtue of an act of the législature 
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of the state of Califounia approved March 7, 1881, passed in pur- 
Sûance of those provisions of the constitutioii of the state, enacted 
the ordinance in question, flxing the rates at which the complainant 
should furnish water to its consumers at rates aggregating |7o,0(X) 
, less than those prevailing at the time of the exécution of the con- 
tract of July 22, 1868, in violation of its provisions, and contrary to 
that provision of the constitution of the United States securing it 
against impairment. Tha,t the question so presented is of fédéral 
cognizance does not admit of doubt, and it is equally plain that, if 
the contract is still in force, a court of equity only is capable of 
affording the complainant appropriate relief. Hamilton Gaslight 
& Coke Co. y. Hamilton City, 146 U. S. 258, 13 Sup. Ot. 90, 36 L. 
Ed. 963; City of Shreveport t. Cole, 129 U. S. 36, 10 Sup. Ct. 210, 
32 L. Ed. 589; Insurance Co. v. Austin, 168 U. S. 685, 18 Sup. Ct. 
223, 42 L. Ed. 626; Douglas v. Kentucky, 168 U. S. 488, 18 Sup. Ct. 
199, 42 L. Ed. 553; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 
42 L. Ed. 819 ; City of New Orléans v. Citizens' Bank of Louisiana, 
167 U. S. 371, 17 Sup. Ct. 905, 42 L. Ed. 202; City of Walla Walla 
V. Walla Walla Water Co., 172 U. S. 1, 19 Sup.'Ct. 77, 43 L. Ed. 
341; Benson v. City of San Diego (C. C.) 100 Ped. 158; Kimball v. 
City of Cedar Eapids, Id. 802; Agua Pura Co. v, City of Las Vegas 
(N. M.) 60 Pac. 208; South vrest Missouri Light Co. v. City of Joplin 
(C. C.) 101 Fed. 23; Bank v. Stone (0. C.) 88 Fed. 383; Mercantile 
Trust & Deposit Co. of Baltimore v. Collins, Park & B. K. Co. (C. C.) 
99 Fed. 812; Citizens' St. Ry. Co. v. City Ey. Co. (C. C.) 56 Fed. 
746; Iron Mountain E. Co. of Memphis v. City of Memphis, 35 C. 
C. A. 410, 96 Fed. 113, . 

The ordinance sought to be annulled provides, among other 
things, that: 

"Any person who shall charge, demand, collect or recelve, either as owner, 
agent, collecter, employée of any water company or person fumishing water 
to the Inhabitants of said clty for domestlc use or private purposes, any rate 
or compensation for water f urnlshed to the Inhahitants of the city of Los 
Angeles In excess of the rates flxed by thls ordinance, shall be deemed guilty 
o£ a misdemeanor, and, upon conviction thereof, shall be flned in a sum not to 
exceed one hundred dollars, or shall be Imprisoned in the city jail for a term 
not exceeding nlnety days, or shall be punishable by both such fine and im- 
prisonment." 

The bill sets out the provisions of the constitution and statute of 
California above referred to. The constitutional provisions are as 
f ollov/a : 

"Section 1. The use of ail water now approprlated, or that may hereafter 
be approprlated for sale, rental, or distribution, Is hereby declared to be a pub- 
lic use, and subject to the régulation and control of the state, in the manner 
to be prescrlbed by law: provided, that the rates or compensation to be col- 
lected by any person, company or corporation in this state for the use of 
water suppUed to any clty or town, or the inhabitants thereof, shall be flxed 
annually by the board of supervisors, or city and county, or city, or town 
council, or other governlng body of such clty and county, or city, or town, by 
ordinance or otherwlse, In the manner that other ordlnanees or législative acts 
or resolutions are passed by such body, and shall continue in force for one 
year and no longer. Such prdinances or resolutions shall be passed in the 
month of February of eaeh year, and take efCect on the flrst day of July 
thereafter. Any board or body falllng to pass the necessary ordinanees or reso- 
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lutlons flxing water rates, where neeessary, within such time, shall be subject 
to peremptory proeess to compel action, at the suit of aay party interested, 
and shall be liable to such farther processes and penaltles as the législature 
may preserlbe. Any person, company, or corporation collecting water rates 
in any city and county, or clty, or town, in this state, otherwise than as so 
established, shall forfeit the franchises and water- worlcs of such person, com- 
pany or corporation to the city and county, or city, or town, where the same 
are coUected, for the public use. 

"Sec. 2. The right to coUect rates or compensation for the use of waters sup- 
plied to any county, city and county, or town, or the inhabitants thereof, is a 
franchise, and cannot be exercised except by authority of and in the manner 
prescribed by law." 

The act of March 7, 1881, of the state of California, passed pur- 
suant to thèse constitutional provisions, and referred to in the bill, 
provides as follows: , 

"Section 1. The board of super visors, town council, board of aldermen, or 
other législative body of any city and county, city, or town, are hereby author- 
ized and empowered, and it is hereby made theîr officiai duty, to anuually flx 
the rates that shall be charged and collected by any person, company, associa- 
tion or corporation for water furnished to any such city and county, city, or 
town, or the inhabitants thereof. Such rates shall be flxed at a regular or 
spécial session of such board or other législative body held during the month 
of February of each year, and shall take efCect on the flrst day of July there- 
after, and shall continue in fuU force and efCect for the term of one year and 
no longer." : 

"Sec. 6. The rates for the furnishing of water shall be equal and uniform. 
There shall be no discriminations made between persons, nor between persons 
and corporations, nor as to the use of water for private and domestic aud pub- 
lic or municipal purposes: provided, that nothing herein shall be so construed 
as to allow any person, company, association or corporation to charge any 
person, corporation or association anything for water furnished them, when by 
any présent law such water is free. 

"Sec. 7. Any person, company, association or corporation charging or attempt- 
ing to coUect from the persons, corporations or municipalities using water any 
sum in excess of the rate flxed as hereinbefore designated, shall, upon the 
complaint of said board of supervisors, town council, board of aldermen or 
other législative body thereof, or of any water rate payer, and upon conviction 
in any court of compétent jurisdiction, forfeit the franchises and water-works 
of such person, company, association or corporation to the city and county, 
city, or town wherein the said water is furnished and used. 

"Sec. 8. Any board of supervisors or other législative body of any city and 
county, city, or town, which shall fail or refuse to perform any of the duties 
prescribed by this act at the time and in the manner hereinbefore specifled, 
shall be deemed guilty of malfeasance in office, and upon conviction thereof at 
the suit of any interested party in any comrt of compétent jurisdiction shall be 
removed from office." 

The bill allèges that at no time prior to the adoption of the con- 
stitution of 1879 was there any law of the state of California im- 
posing any condition of forfeiture of the works of any company or 
individual engaged in the business of supplying water to the in- 
habitants of cities and towns and to the municipalities, for charging 
rates other than those fixed by the goveming body of such city or 
town, or any other agency established by law for flxing such rates, 
or any conditions of forfeiture of such works for or on account of 
the rates charged by such person, company, or corporation; that 
the provisions of the constitution and statute of the state of Cali- 
fornia mentioned, attempt to annex to the estate of the complainant 
in the System of water works mentioned in the bill a condition sub- 
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sequent to the contract of 1868, in impairment of its provisions, and 
in violation of the protisions of the constitution of the United 
States; that the défendant city claims that, under and by virtue of 
the above provisions of the constitution and statute of California, it 
bas the right to flx rates to be charged by any individual, company, 
or 'corporation engaged in the business of furnishlng water to the 
city of Loa Angeles or its inhabitants for ail pnrposes, and that 
the rates so fixed by it are the only rates that can be charged or 
collected by such company, individual, or corporation, including the 
complainant, and that the collection of any rate by the complain- 
ant in excess of the rates so fixed by the ordinance hère in question 
subjects the property of the complainant to forfeiture to the city, 
and it threatens and intends, and will, unless restrained by this 
court, in the event the complainant should coUect the minimum 
rates provided for in the contract of July 22, 1868, or any rates ex- 
cept those fixed by the oiPdînance of February 26, 1900, attempt to 
enforce the forfeiture of the property of the complainant, and 
threatens and intends and will attempt to seize the water works 
mentioned, and to dispossess the complainant thereof, and to take 
possession of, manage, and control the disposition of the waters 
through the System of workS belonging to complainant, and to col- 
lect the rates therefor and claim the same as the property of the 
city, free and discharged of ail claims of the complainant for the 
payment of the value thereof as provided in the contract of July 22, 
1868; that the city furthèt claims that the provisions of the ordi- 
nance in question making it a misdemeanor for any person, corpo- 
ration, or company so engaged in the business of furnishlng water 
to the inhabitants of the city to charge, demand, coUect or receive, 
either as owner, agent, collector, or employéof any water company or 
person so fumishing water to the inhabitants, any rate or compensa- 
tion in excess of the rates fixed by the ordinance, is a valid provi- 
sion, and threatens complainant and its agents, collectors, and em- 
ployés, in the event complainant should attempt to collect any rates 
other than those so established, with divers criminal prosecutions 
and a multiplicity of suits under the provisions of the ordinance, 
and wËl so harass and annoy and prosecute the complainant and its 
agents, collectors, and employés, unless restrained by this court. 

The bill shows that the rights and obligations of Griffln, Beaudry, 
and Lazard under the contract were transferred to the complainant 
water company on the 12th day of June, 1869, and that on the 2d 
day of April, 1870, the contract and ordinance authorizing the same 
were ratified by the législature of the state. It further shows that 
the complainant and its assignors paid to the city the |1,500 per 
annum provided for in the contract until the 2d day of December, 
1870, on which day the city and the complainant company, for mu- 
tual considérations, reduced the annual payment from $1,500 to 
|400, after which the annual payment of $400 was regularly made 
by the complainant under the contract of July 22, 1868, and received 
by the city. The bill also shows that the Sainsevaine lease was sur- 
rendered and canceled as provided for by the contract of July 22, 
1868, prior to its exécution, and that the claims of Griffin, Beaudry, 
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and Lazard against the city, therein referred to, amounting to tlie 
sum of |8,000, were also surrendered and canceled. It further 
shows that, différences having arisen between the respective parties 
concerning the rates that were charged at the time of the exécution 
of the contract for fumishing water to the inhabitants of the city 
by the parties of the second part thereto, commissioners were, in 
the jear 1870, appointed by the city for the purpose of ascertaining 
and determining what those rates were, which committee, after in- 
vestigation, reported to the council certain rates, in the bill set ont, 
as being those charged at the date of the contract of July 22, 1868, 
and which rates so ascertained and reported were accepted by the 
city and the complainant water company as being the rates charged 
at the date of the contract by the parties of the second part thereto. 
The bill further allèges that, in pursuance of the terms and provi- 
sions of the contract, GrifQn, Beaudry, and Lazard, and their suc- 
cessor in interest, the présent complainant, replaced within one year 
from the exécution of the contract ail of the wooden pipes then per- 
taining to the water works with iron pipes, and that the complain- 
ant company, after succeeding to the rights of Griffln, Beaudry, and 
Lazard under the contract, proceeded to lay down 12 miles of iron 
pipes within the time therein prescribed, and has continued the ex- 
tension of such pipe Unes, and constructed a System of pipes and 
réservoirs under and in pursuance of the contract for supplying the 
city with water for municipal purposes, and its inhabitants with 
water for domestic uses, and in the construction of the system origi- 
nally provided for, and in its extension, has laid down about 320 
miles of iron pipes in the city, and has been conducting the water 
and distributing the same to the city and its inhabitants for more 
than 30 years, and has, under the direction and supervision of the 
city, by and through its constituted authorities, and under and in 
pursuance of the contract, erected more than 600 fire hydrants, and 
has during ail the time mentioned been supplying the city with wa- 
ter for extinguishing fires, and for the use of the public schools, 
jails, hospitals, and ail other public municipal buildings, free of 
charge, and fumishing the inhabitants of the city with water for 
domestic purposes and collecting rates therefor; that within one 
year from the approval of the contract of 1868 the complainant and 
its predecessors in interest erected an ornamental fountain upon the 
public plaza of the city, of a design directed by its mayor and com- 
mon council, and did at their own expense, and within the time 
provided in the contract, construct such ditches and flumes and 
erect such machinery in connection with the waterworks as to se- 
cure to the inhabitants of the city a constant supply of water for 
domestic purposes, and did construct réservoirs of sufficient ca- 
pacity for thèse purposes, and has erected one hydrant, to be used 
as a protection against fire, at each cross street in the city where 
water pipes were then laid, and also where water pipes were there- 
after laid, and, as requested and directed by the council of the city, 
did give the bond provided for in the contract. It is alleged that 
the complainant has extended the iron-pipe system as fast as the 
citizens of the city desiring to be supplied with water for domestic 
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parposes wouM agrée to take sufflcîent water to pay 10 per cent, 
pei!' annum interest npon the cost ôf extending such pipes through, 
the stfeets then unsupplied with Water; that the complainant has 
constructed for use in connectioïi wità the said System of water 
Works four réservoirs, having an aggregate capacity of 20,000,000 
gallons, ail of which are used in connection with and as a part of 
the System; that at the date of the contract in question the terri- 
torial limits of the city w&re about four square leagues, in a square 
f orm, the center of which was the center of whât was known as the 
"Old Pueblo Plaza," and was co-extensive with the limits of the four 
square leagues which had theretofore bèen patented by the United 
States government in pursuance of the decree of conflrmation of the 
city's claim under the grant made to it by the Mexican government, 
and that in the year 1872 the limits of the city were extended 420 
yards south of its former south boundary, and so as to embrace a 
tract of land 420 yards in width, and extending across the south ern 
boundary of the city, and that within the last twb years the limits 
of the city hâve been further extended so as to înclude about 15 or 
16 square miles of additional territory; that thé complainant has, in 
pursuance of the request and direction of the city, and in pursu- 
ance of the contract in question, extended its water System into the 
said tracts of land which hâve been added to the city limits as above 
stated, and has, at the request and uûder the direction of the city, 
from time to time, and^ extending down tô a period within six 
months of the commencement of this suit, èt^dted fire hydrants 
within the limits of the said new territory thus included within the 
city, and outside of the boundariés of the city as existing in 1868 
and in 1872^ and that sehool houses hâve been erected in said added 
limits, and the complainant has been furnishing water for the ex- 
tinguishment of Ares in the said added limits, and has also fur- 
nished water for the schooI houses constructed within such addi- 
tional limits, free of charge, and that said extensions of the pipe 
lines and the érection of the fire hydrants were demanded by the 
city, and made by the complainant, for the use of such sehool houses 
and for the extinguishment of Ares, free of charge, under and in 
pursuance of the contract of July 22, 1868, and not otherwise. The 
bill shows that in the construction of this Water system the com- 
plainant bas expended more than $2,500,000; that since the exé- 
cution of the contract of 1868 the city has increased in population 
until thére are now more than 100,000 inhabitânts within its limits; 
that at tlië time of the exécution of the contract there were but 
three sehool houses in the city, with an average aggregate number 
of pupils of about 250, and that there are now more than 60 sehool 
liouses within the city limits, with an attendance in the public 
schools of about 25,000 pupils; that within the territory added to 
the city since the exécution of the contract about 20,000 people ré- 
side, and use water fronl' the complainant's system for domestic 
purposes. 

The bill further allèges that, within 60 days of the date of the 
contract in question, Griffih, Beaudry, and Lazard selected the point 
from which thé water Jghould be taken from the Los Angeles river. 
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which point was above the dam mentioned therein, and that the 
point thus selected was so located that it was difQcult to maintain 
a dam in the stream, owing to the fréquent changes wrought by 
floods therein, and that in order to obviate those diificulties, and to 
obtain the water at a higher élévation, and to enable the complain- 
ant more effectually to perform the terms of the contract, a new 
location was made by the complainant, by and with the consent of 
the city, at a point still higher up the river, and about six miles 
above the north boundary of the city, from which point the com- 
plainant constructed a ditch, by means of which and of flumes the 
complainant conducted the waters of the river to the city, and dis- 
charged the same into a réservoir known as the "Buena Vista Street 
Réservoir," near the northern boundary of the city and within its 
limita, and from thence conveyed the waters by means of iron pipes 
through the city, and distributed them for the purposes of supply- 
ing the inhabitants of the city with water for domestic uses, and 
the city with water for ail public uses, including the extinguish- 
ment of fires, which ditch has since been known as the "Power 
Ditch," and is still used by the complainant in diverting the waters 
of the river and conducting the same to the said réservoir for the 
uses and purposes stated; that owing to the growth of the city, and 
the increase in its population and in buildings of ail kinds, it be- 
came necessary to obtain larger supplies of water, for the purpose 
of enabling the complainant to furnish the inhabitants of the city, 
and the city itself, with an adéquate supply of water for the pur- 
poses mentioned in the contract in question; that about the year 
1886 a corporation was organized, known as the Crystal Springs 
Land & Water Company, which company acquired various tracts of 
land and rights of development in the Ranchos Los Feliz and San 
Rafaël, lying to the north of the city, and that the Crystal Springs 
Land & Water Company did, at heavy expense, make excavations 
and lay pipes within those portions of the Los Feliz and San Rafaël 
Ranchos, and developed of the waters percolating in said soil about 
650 inches of water, measured under a 4-inch pressure, and that 
the said Crystal Springs Land & Water Company did lay and con- 
strnct a pipe line extending from a point known as the "Gâte 
House," and into which the said developed waters were coUected, 
down to the north boundary of the city, and did, by means of the 
said conduit, conduct the said waters to the north boundary of the 
city, and that the complainant leased from said Crystal Springs 
Land & Water Company its waters and pipe line, and conducted 
the same to the Buena Vista street réservoir, and has ever since 
used the same for the purpose of distributing the water to the in- 
habitants of the city through the system of works already men- 
tioned; that the excavations made and the pipe line laid by the 
Crystal Springs Land & Water Company were completed in the 
year 1890; that in the year 1894 that company constructed another 
pipe line, known as the "Bellevue Branch," which connected with 
the main conduit used for conducting the waters from the Gâte 
House to the north boundary of the city at a point between the 
Gâte House and the north boundary, and about a mile and a half 
103 F.-46 
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norti of, the north boundary of the city, and extended the branch 
Une in a sonthwesteriy direction to the réservoir known as the 
"Bellevue Reservoix,'^ belonging to the Crystal Spcings J^and & Wa£ 
ter Company, of a capacity of aboqt 4^,000,000 gallons, and that the 
Orystal Springs Land & Water Company eonstructed pipes leading 
from thftt réservoir to a point on the western side of Hoover street, 
then ojjteide of the city of Los Angeles, and from the said western 
side of Hoover street continued that pipe Une in a southerly direc- 
tion to Seventh street, and there, under the lease and contract afore- 
said, delivers the water to complainant, and from thence it is con- 
ducted by complainant in its said gy stem of pipes, and distributed 
throughoat the city, for the purposes mentioned in the contract of 
July 22,: 1868; that the main conduit of the Crystal Springs Land 
& Water Company is an iron pipe about 44 inches in diameter, and 
the Bellevue Branch pipe is of about the same dimensions, and that 
the pipe extending from the western side of Hoover street to Sev- 
enth street is 30 inches in diameter, which last-mentioned pipe was, 
when it waa laid, outside of the territorial limits of the city, and is 
in a portion of the territory which has since been incorporated 
within the city; that ever since the said pipe has been laid it has 
been used continuously for the purpose of conducting water to the 
complainant's System of pipes, and for distribution by the complain- 
ant among the inhabitants of the city for domestic purposes, and 
for furnishing the city with water for municipal uses; that in the 
year 1893 the complainant purchased the System of water works 
known as the "Citizens' Water Company's Wat^r Works," which 
had been eonstructed, for supplying the hilly portion of the city, 
upon lands lying above the pipes of the complainant, and that im- 
mediately flfter that purchase the system was remodeled, enlarged, 
and re-enforced by complainant, and connected with its System of 
water works, and has ever since been owned by the complainant; 
that thereafter the complainant acquired the stock of the East Side 
Spring Water Company^ which company was organized for the pur- 
pose of supplying portions of the eastern side of the city of Los 
Angeles with water, and obtained control of that property consist- 
iug of the System of water works eonstructed by the East Side Spring 
Water Company, and connected the same with the System belong- 
ing to complainant more than flve years ago, and that the said Citi- 
zens' Water Company's plant, as remodeled and improved by com- 
plainant, and the said East Side Spring Water Company's plant, 
also improved and repaired by complainant, are now connected to- 
gether, ànd constitute a part of the System of water works of com- 
plainant, ajud used by it for the purpose of supplying the city and 
its inhabitants With water as in the contract of 1868 provided. The 
bill allèges; that it was necessary for the complainant to acquire the 
plants of theiSaid East Side Spring Water Company and the said 
Citizens' Water Company, and the waters thereof , as also the waters 
developed by the Crystal Springs Land & Water Company, and also 
waters from the Arroyo Seco, to the extent of about 75 inches, meas- 
ured under: a 4-inch pressure, in order to enable it to furnish an 
adéquate eupply of water to the city and its inhabitants; that in 
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order to furnish an adéquate supply to the inhabitants of the city, 
and to the city itself, for municipal uses, it requires, and bas re- 
quired ever since the exécution of the contract of 1868, from 70 to 
130 gallons of water per capita per day, and that never at any time 
would 10 inches of water, measured under a 4-inch pressure, hâve 
been sufficient to supply the inhabitants of the city with water for 
the uses and purposes mentioned in the contract in question; that, 
when the ditch was ârst constructed by complainant for the pur- 
pose of conductiug the waters of the Los Angeles river to the city 
for the purposes mentioned, complainant, with the knowledge and 
consent and acquiescence of the city, took at least 200 inches of 
water, measured under a 4-inch pressure; that of the waters so 
diverted a large proportion was lost by seepage and evaporation 
along theline of the ditch, which was from the beginning about flve 
or six miles in length; that at that time more than 30 inches of 
water were used in the city for supplying the city and its inhabit- 
ants with water for the uses and purposes mentioned in the con- 
tract, and that more than 30 inches, measured under 4-inch pres- 
sure, were required for those purposes during ail of the time, and 
that as the city increased in population and in buildings of various 
kinds, and as industries sprang up, requiring the use of water for 
machinery and manufacturing purposes, ail of which hâve been sup- 
plied by the complainant, with the knowledge and consent of the 
city, ever since the contract was executed, it became necessary to 
increase the amount from time to time, until more than 20 years 
ago the amount so taken from the Los Angeles river by and through 
the said Power ditch by complainant for the purposes stated 
amounted to at least four or five hundred inches, measured under 
4-inch pressure, and such quantity has been increased to meet the 
growing demands of the city until the whole amount now used by 
the complainant, including the waters acquired by it from the Ar- 
royo Seco and from the Crystal Springs Land & Water Company 
developments, amounts to an average daily use of about 1,200 
inches, measured under a 4-inch pressure, and in the summer season 
expands sometimes to as much as 1,600 inches, measured under a 
like pressure, and that during ail of the said time, and as the 
amount was increased as aforesaid, and up to the year 1896, no ob- 
jection of any kind was ever made by the city, although the same 
was done with its knowledge, but that, on the contrary, the city ac- 
quiesced in the taking of the said water, and understood that com- 
plainant had the right to take the same, and whatever quantity was 
necessary for the purpose of supplying the city and its inhabitants 
with water, provided, always, that the amount so taken did not in- 
terfère with the use of the waters of the river for irrigation pur- 
poses, as provided in the contract of July 22, 1868; that never at 
any time has the complainant's diversion of the waters of the river 
diminished the same so that the city has not had an ample supply 
of water for irrigation purposes, but that, on the contrary, the city 
has, during ail of the 20 years last past, been disposing of waters 
of the river for irrigation to a greater or less extent each year for 
use outside of the city limits. 
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The Mil farther allèges that the city has been continually încreasîng 
in population, and in the number of résidences and other buildings of 
ail kinds; that ever since the exécution of the contract in question the 
complainant bas been furnishing the inhabitants of the city with 
water' for ail purposes other than irrigation, including the water for 
the génération of steam for the opération of steam engines of various 
kinds eniployed in the manufacturing businesses of the city, for operat- 
ing elevators in buildings, for use in livery stables and priyate rési- 
dences, for watering horses, washing carriages, and other like uses, 
and that such use bas been made during the entire period with the 
knowledge and acquiescence of the city, and that the term "domestic 
uses," as used in the contract in question, bas been interpreted by the 
parties from the beginning to mean, and that the said term was in- 
tended to grant to the complainant and its predecessors, -the right, 
and to impose upon them the duty, of furnishing the water to supply 
the inhabitants of the city for ail uses and for ail purposes except irri- 
gation; that the number of houses in the city is now, and for more 
than two years last past bas been, increasing at the rate of more than 
100 per month, and that each and ail of them demand and require sur- 
face connections to be made with the complainant's System of water 
Works, for the purpose of supplying the same with water, and that 
complainant has Continued ever since the 22d day of July, 1898, — the 
expiration pf the 30-year period mentioned in the contract in question, 
— to make such surface connections, and to supply such new édifices 
and industrial establishments with water for their uses, and that the 
city has required and directed the complainant, since the last-men- 
tioned date, at divers times, to make extensions of its pipes, and to 
erect other flre hydrants, ail of which bave been complied with by the 
complainant in pursuance of the terms of the contract; that notwith- 
standing the meaning of the provisions of the constitution of Cali- 
f ornia above set out is that the governing body of every city or town 
in the state should in the month of February fix and establish a rate 
to be charged by any company or individual engaged in the business of 
supplying water to the city and its inhabitanta for ail purposes, the 
council of the défendant city has during every year since July 22, 
1898, passed an ordinance flxing the rates to be charged by such com- 
panies and individuals, but has never in any instance flxed any rate to 
be charged by the complainant for furnishing water to the city for 
use in the public schools, jails, or other public buildings, or for ex- 
tinguishing Ares, but, on the contrary, has at ail times claimed that the 
complainant is bound to furnish the city with water for publie uses 
as provided in the contract of July 22, 1868, free of charge, and that 
the complainant has acceded to that claim, and has admitted and does 
now admit that it is bound by the terms of that contract to fumish the 
défendant city with water for its municipal purposes in accordance 
with the terms of the contract, and that the contract continues in full 
force, and will so continue until the complainant is paid the value 
of the said water works. The bill further allèges that the défendant 
city prétends that by reason of the fact that the complainant is di- 
verting from the Los Angeles river from 600 inches, measured under 
i-inch pressure, to 1,000 inches, measured under a like pressure, in 
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order to supply the needs of the city and its inhabitants with water, 
the complainant is taking an amount of water in excess of the amount 
mentioned in the contract of July 22, 1868, claiming that, by the 10 
inches of water mentioned in that contract, 10 inches measured under 
a é-inch pressure was intended, and that because the complainant is 
so diverting a larger amount than 10 inches measured under a 4-inch 
pressure, it is not acting under and in pursuance of the contract, and 
that therefore the city has the right to fix the rates, under the pro- 
visions of the constitution and act of the législature of the state of 
Califomia, without regard to the contract rate; that the said daims 
on the part of the city are unfounded; that it was not the intention 
of the contract to limit complainant or its predecessors in interest 
to the taking of 10 inches of water, measured under a 4-inch pressure, 
nor to prevent them from taking any other amount of water necessary 
to the performance of the contract to supply the city and its inhabit- 
ants with water, provided that such amount so taken and diverted did 
not deprive the city of sufficient water for irrigation purposes; that at 
the time of the making of the contract in question there was no 
known source of supply of water for the city, other than the Los 
Angeles river, and that the obtaining of water by the complainant 
from any other source was not contemplated or deemed possible at 
tliat time; that at the time the contract was made there was no 
knowledge on the part of any of the parties to the contract, or any 
one else, of the existence of underground percolating waters in the 
vicinity of the city, and from which a supply could be obtained, and 
that the amount of such underground percolating waters yet developed 
is not now sufScient to supply one-haJf of the quantity necessary for 
supply ing the city and its inhabitants with water; that as the city 
has grown and expanded, and as the higher élévations of the city hâve 
become settled and inhabited, the convenience and comfort and health 
of the inhabitants hâve required the grading of a large number of 
streets, until the amount of such graded streets at présent existing in 
the city is more than 300 miles, and that, to keep those streets in good 
order and condition, it is necessary that they should be regularly 
eprinkled; that the sprinkling of streets was not one of the purposes 
fop which the complainant could use the waters of the river, but, on 
the contrary, that the sprinkling of streets is included under the term 
"irrigation" ; that, owing to the position of many of the graded streets, 
it became necessary that water should be provided for street-sprink- 
ling purposes at higher élévations than any of the ditches belong- 
ing to the city, and that for the convenience of obtaining such water, 
and fllling the sprinkling carts used in that business, it became neces- 
sary that the city should obtain the water for this purpose through 
the Works of the complainant, and that the city has constantly for 
more than 15 years obtained the water for street sprinkling through 
the System of water works of the complainant, and that the complain- 
ant has fumished water through its works for such purposes free of 
charge, and that the city now obtains from the complainant, through 
its System of works, water for street sprinkling to the amount of 
3,000,000 gallons per day; that the water is so furnished through the 
complainant's said System of water works, and is received by the city 
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from the fire liydrants erected hj the complainant, aai kept and main- 
tained at complainant's expense, as provided in the contract in ques- 
tion, and that the city bas not paid at any time, and does not now pay, 
to the complainant, any compensation whatever for the water so fur- 
nished through the said System foc Street sprinkling, and that the 
city daims, and has at ail times claimed, that the street sprinkling 
cornes within the provisions of the contract in question providing for 
the city's use of the water for irrigation purposes, and that the term 
"irrigation purposea," as used in that contract, includes the sprinkling 
of streets, and that the city has never, in any ordinance passed by it 
regulatiittg or assuming to regnlate and flx the price to be chargea 
for water, flxed or established any rate to be paid for street sprinkling; 
that the city has already laid and constructed more than 100 miles of 
sewer pipes within the city limita, and has caused to be connected 
therewith more than 600 flush tanks^ the water supply of which is 
furnished through the pipes of the complainant for the purpose of 
flushing ;the sewers, and that the city continues to increase the number 
of taps upon the complainant's System of water Works Connecting the 
samewith flush tanks constructed from time to time by the city as its 
needs require, and which are used in flushing the said sewers, and 
demanda and obtains from the complainant and its said system of 
water Works the water used in flushing the sewers, ail of which is fur- 
nished by the complainant free of charge, and that the city has never 
paid or tendered or offered to pay any amount whatever theref or, nor 
made any provision in its ordinances for rates fixing the payment 
therefor; that the construction of the sewers and flush tanks and 
surface taps connected therewith has been carried on by the city from 
time to time as the sewer system was constructed and increased, and 
extending over a period of 15 years last past, and that the city has 
tâken the water for flushing the sewers from the System of the com- 
plainant, and that a large portion of the water so diverted by the com- 
plainant from the Los Angeles river is and has been furnished to the 
city by the complainant and used by the city for those purposes; that 
the city also claims that the contract of July 22, 1868, has expired, 
and that it is no longer bound by its tenus; that the city has not paid 
to the complainant the value of the water works as in the contract pro- 
vided, nor otherwise, nor at ail, nor paid or tendered to the complain- 
ant any portion of the value of the property, or any sum of money 
thereon, whatever, nor has the value of the property or the price to 
be paid therefor ever been flxed or determined, either by the agree- 
ment of the parties or otherwise, and thait under the terms of the con- 
tract the complainant is entitled to the possession and opération of 
the water works until such payment, and that the contract does not 
expire until the payment is made; that the city and its inhabitants in- 
sist upon the performance by the complainant of ail the terms of the 
contract iniposed upon the complainant, and which are burdensome, 
and that suchdemands hâve been acceded to by the complainant, and 
it has continued to perform, and does now perform, ail the terms of 
the contract upon its part to be performed, but that the city dénies 
that the contract continues in force for any of the purposes bénéficiai 
to the complainant; that the complainant has been constantly doing 
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ail things wàicL the contract requires it to perform in providing 
water to the municipality for public use, and to its inhabitants for ail 
uses other than irrigation, ail of which is and bas been well known to 
the city, and that the city is receiving ail of the benefita of the contract 
that accrue to it under the terms of the contract in question, and that 
the complainant cannot cease to make such extensions and provisions 
of ail kinds for supplying the increased population of the city without 
stopping its growth and progress. The bill further allèges that, un- 
der the terms and provisions of the contract in question, arbitrators 
were appointed, one by the complainant and one by the city, and the 
third by the two thus selected, and that proceedings were had and 
évidence taken before them for the purpose of determining the value 
of the complainant's System of water works, and that a pretended 
award was made by two only of the arbitrators, whereby they agreed 
upon and reported to the council of the défendant city as the value 
of the said property the sum of $1,183,591.42, and that the city claims 
that the said report, concurred in by the two arbitrators, constitutes 
an award and a anal détermination of the value of the property, ail 
of which is denied by the complainant, which claims that, if the 
award be not void upon its face, it was obtained by such means as that 
it should be set aside, and that a suit has been brought by the com- 
plainant in this court for the purpose of having the said award decreed 
to be invalid and to be set aside, and that the court flx the value of tht 
property in question; that the amount so named as the value of the 
property by the two arbitrators was not concurred in by the third, 
but, on the contrary, that the third arbitrator dissented from the 
award, and declared as his opinion that the amount awarded by 
the two was far legs than the actual value of the property; that 
the rates fixed by the ordinance of February 26, 1900, hère in question, 
would not produce sufficient revenue over and above the cost of main- 
tenance and operating the said water works to pay 7 per cent, per 
annum upon the amount of the pretended award, and would not pro- 
duce sufiQcient revenue, over and above the cost of maintenance and 
opération of the works to pay 3J per cent, on the actual value of the 
property. 

By the supplemental bill the complainant allèges, among other 
things, that since the flling of the original bill, and on the 25th day 
of June, 1900, the council of the défendant city adopted an ordi- 
nance entitled "An ordinance regulating the rates and compensa- 
tion allowed to be collected by the West Side Water Company, a cor- 
poration, supplying water for domestic and private purposes to the 
inhabitants of the city of Los Angeles, during the year commencing 
July 1, 1900, and ending June 30, 1901," which ordinance the sup- 
plemental bill sets out at large, and allèges that, if it be intended 
to apply to the West Side Water Company alone, it is unjust and 
not uniform, in that it fixes rates largely in excess of the rates flxed 
by the ordinance of February 26, 1900, set forth in the original bill, 
and thereby authorizes or attempts to authorize the West Side Wa- 
ter Company to charge and receive a much larger compensation for 
fumishing water to the inhabitants of the city for domestic uses and 
the various uses and purposes therein named than it has flxed by 
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the ordinance of February 26,- 1900; that while the ordinance of 
June 35, 1900, does not fis any rate to be chargea for the use of 
water for extinguishing Ares, Jret theré is a contract between the 
défendant city and the said West Side Water Conoipany whereby the 
city pays the West Side Water Company a rental of |40 per annum 
for eadi and every fire hydrant under its system, for water fur- 
nisbed to the city for extinguishing Ares. The supplemental bill 
further allèges that on the 29th day of June, 1900, the council of 
the défendant city passed another ordinance assuming to fix the 
rates to be charged by the Highland Water Company, a corpora- 
tion engaged in supplying a part of the inhabitants of another por- 
tion of the city that had been recently included within the city 
limits, and that the rateâ so pretended to be established by the last- 
mentioneid ordinance are the same as the rates flxed by an ordi- 
nance adopted in February, 1899, which were substantially the same 
as the rates fixed in the aforesaid ordinance of June 25, 1900; that 
each and ail of the aforesaid ordinances passed in the year 1900, 
and the ordinance of February, 1899, fix the rates to be charged for 
the use of water at much less than was charged by the complain- 
ant's predecessors in interest at the time of the exécution of the 
contract of July 22, 1868, each and ail of which impair the obliga- 
tions of that contract, in violation of the constitution of the United 
States; that by reason of the enactment of the several ordinances 
of the year 1900 it is rendered uncertain and doubtful as to which 
fixes the rate to be coUected from and after the Ist day of July, 1900, 
by any çolpporation, compâny, or individual to which the same are 
applicable, and that the complainant does not know to which of 
the said ordinances to conform, in order to avoid taking any risk of 
forfeiture of its water Works to the city, and allèges that, though 
neither of them is valid as to the complainant, such forfeiture will 
be attempted to be enforced unless it conforms to such of the ordi- 
nances as the défendants may assert régulâtes the rates to be char- 
ged by the complainant, unless restrained by this court. The sup- 
pleniental bill also shows that both of the last-mentioned ordinan- 
ces, to wit, those enacted June 25 and 29, 1900, also contain the 
provision that "any person who shall chttrge, demand, coUect or re- 
ceive, either as ownei*, agent, collector, employé of any water com- 
pâny or person furnishing water to the inhabitants of said city for 
domestic use or private purposes, any rate or compensation for 
water furnished to the inhabitants of the city of Los Angeles in 
excess of the rates fixed by this ordinance, shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof, shall be flned in a 
sum not to exceed one hundred dollars, or shall be impriëoned in the 
city jail: for a tenu not exceeding ninety days, or shall be punish- 
able by bOith such fine and imprisonnlent," and allégea that the in- 
dividual rate payers who axé made défendants to the supplemental 
bill hâve asserted that thèy are not bound to pay any greater rate 
to the complainant for thei/water furnished to them than the rates 
fixed by the ordinance of 'F^ruary 26, 1900, set ont in the original 
bUl, and threatenand intend to tendet to the complainant the rates 
80 flpted foiîi the several services and uses for which the water is 
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f urnished them, and that each of them intends to refuse to pay any 
greater sum for such water, and threatens and intends, unless the 
complainant accepta such compensation and continues to furniah 
them with water for domestic uses at those rates, that they will 
institute divers légal proceedings against the complainant to hinder 
and prevent it from collecting the rates to which it is entitled un- 
der the contract of July 22, 1868, and in the event the complainant 
charges more than the rates fixed by the ordinance of Pebruary 26, 
1900, will institute proceedings to obtain a decree of forfeiture of 
the complainant's property to the city, unless restrained by this 
court. The supplemental bill also repeats in substance some of the 
averments of the original bill in respect to the supplying by the 
complainant of the city and its inhabitants with water through the 
water works described in the original bill under the contract of July 
22, 1868, and the acceptance of such service by the city and its in- 
habitants. The relief sought by the complainant is a decree that 
the ordinance of February 26, 1900, is, as respects the complainant, 
a violation of its rights under the contract of July 22, 1868, and 
therefore void, and that the complainant is entitled to coUect water 
rates as in that contract provided, and that pending this suit the 
défendants be enjoined from enforcing or attempting to enforce, as 
respects the complainant, either of the ordinances of 1900, and that 
the défendant city, its offlcers, agents, and employés, be restrained 
from taking possession or attempting to take possession of the Sys- 
tem of water works referred to, or ousting the complainant of the 
possession thereof, or from collecting or attempting to collect any 
rates for water furnished thereby, or from in any manner inter- 
fering with the management, opération, or control thereof by the 
complainant, and that the défendants be enjoined from enforcing 
or attempting to enforce any claim of forfeiture of the said water 
works growing ont of any rates collected or charged by the com- 
plainant under and pursuant to the contract of July 22, 1868, and 
for such other and further relief as may be équitable and just. 

It is apparent that the suit involves no question between the city 
and the Crystal Springs Land & Water Company in respect to the 
water, whatever its nature, alleged in the bill to hâve been devel- 
oped by that company on its own land, and leased to the complain- 
ant Company. The exceptions to that portion of the bill, therefore, 
setting out the nature of the water alleged to hâve been developed 
by the Crystal Springs Land & Water Company on its land, as well 
as its source of title thereto, will be sustained, as also the excep- 
tions to that portion of the bill alleging the percentage upon the 
actual value of the property in question, as well as the percentage 
upon the award referred to in the bill that can be realized by the 
complainant under the rates established by the ordinance in ques- 
tion. The averments of the bills in regard to the conduct of the 
respective parties under the contract are not impertinent. The con- 
struction placed upon a contract by the parties to it by their con- 
duct is always allowed to be shown, and is often of controlling 
weight in ascertaining their true meaning. Under this familiar 
rule, and for reasons afterwards stated, I am of opinion that none 
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of the other exceptions âled by ihe défendants are well taken. 
That a City in making sueh a contract as that hère involved is act- 
ing inà quasi private business eapacity, rather than in its govern- 
mental eapacity, and is therefore governed by th.e same rules that 
govern a' 'private individual or private corporation, is well settled. 
Illinois Trust & Savings Bank v. City of Arkansas City, 22 G. G. A. 
171, 76 Fed. 271, and numerous cases there cited. 

Thé fundamental question in the case relates to the status of the 
respective parties to the contract of July 22, 1868, upon the expi- 
ration of the 30 years therein mentioned, and since. That question, 
together with the incidental rights growing out of that status, is 
the only question hère for détermination. Upon the expiration of 
that period, litigation ar ose between thèse parties in the superior 
court of Los Angeles county, and was carried to the suprême court 
of the state. It was there said that the main question in those cases 
was this: "Had the citythe right to take possession of the water 
Works at the end of the 30 years, without paying for the same or 
tendering payment?" And tiie court, without a dissent, held that 
it had not. City of Los Angeles v. Los Angeles City Water Co., 
124 Cal. 368, 379, 57 Pac. 210, 571. Why? Manifestly because the 
contract itself required such payment bef ore its provisions were 
ended. In those cases it was contended on the part of the city, as 
it is contended hère, that the instrument in question should be 
classed as a "lease," one of the features of which is that at the 
expiration of the term the lessor has an immédiate right of re-entry 
and possession; but the Court held that contention untenable, say- 
ing: "The written instrument in question cannot be categoried 
into any smallèr class than that of a 'contract' It is a contract 
with many and various covenants." This is entireîy trile, and any 
one who attempts to designate it by a particular name, such as a 
"lease" or "mortgage," and to rigidly apply the ordinary features of 
such instruments to its provisions, will wholly f ail to give it its 
true interprétation. A bare perusal of the instrument plainly shows 
that it is a contract with many différent covenants on the part of 
both parties to it. It would not hâve been a difficult matter to 
hâve made its language clearer and more concise. In several in- 
stances inapt words and expressions are used. For example, it 
provides for the "return" of the water works to the city upon the 
expiration of the 30 yearg^ and the making of the payment for the 
improvements, which word — "retum"— has been much commented 
on by counsel for the city as sho\Ving that the instrument should 
be treated as a lease. But, as was well said by counsel for the com- 
plainant, the city, so far as appears, has cever bêen in possession 
of any part of the présent works. No one can be properly said to 
"retum" a thing never in his possession. The contract itself re- 
quired the abaolute démolition of what little there was of the old 
works, and the construction of an entireîy new plant by the com- 
plainant and its predeeessors. In Speed v. Eailroad Co., 30 G. C. 
A. 1, 86 Eed. 237, it was said: 

"It inay be regarded as tlie recognized rule that In the exposition of grants 
and contracts the construction should he upon the vlew of the attitude of the 
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persons making it, and upon a comparison of every part of the eutlre instru- 
ment, so that, while endeavoring to give every substantive part operative 
effect, also to give it a practical, rather tlian a theoretical, application. And 
when the intention is apparent, without répugnance to tlie settled rules of law, 
it -wlU control tlie technical terms; for the intention, and not the words, is 
the sensé of any agreement, and this will prevail, regardless of Inapt expres- 
sions or careless recitations." 

See, also, Southwest Missouri Light Co. v. City of Joplin (C. C.) 
101 Fed. 23. It is not at ail difficult, in my judgment, to ascer- 
tain from the terms of the instrument itself the rights and obliga- 
tions of the respective parties, not only during the 30-year period, 
but upon the expiration of that period; and when read in connec- 
tion with the conduct of the parties thereunder, as disclosed by the 
pleadings, both during and since the expiration of the 30 years, it 
seems to me that no room for doubt remains. Taking the contract 
by its four corners, as ail contracts should be taken, and reading 
the entire instrument, we see that the obligations thereby assumed 
by the predecessors of the complainant company were: To pay to 
the city an annual sum of |1,500, gold coin, on the Ist day of each 
January during the continuance of the contract (afterwards re- 
duced by agreement of the respective parties to |400 per annum). 
The surrender by the complainant's predecessors of ail claims then 
held by them against the city for repairs of the then water works 
and for damages, amounting to the sum of about $8,000. The mak- 
ing of certain improvements at their own expense in, about, and 
upon the then water works, thus specified : The laying down in the 
streets of the city of 12 miles of iron pipe of sufficient capacity to 
supply the inhabitants of the city with water for domestic purposes ; 
the érection of one hydrant, to be used as a protection against fire, 
at one corner of each cross street of the city where the water pipes 
then were or might thereafter be laid by virtue of the contract; the 
érection within one year from the approval of the contract of an 
omamental fountain upon the public plaza of the city, of such de- 
sign as the mayor and common council of the city should direct, at 
a cost not to exceed $1,000 ; the construction within two years af ter 
the approval of the contract, at their own expense, of such ditches 
and fiumes, and the érection of such machinery, in connection with 
the water works, as would secure to the inhabitants of the city a 
constant supply of water for domestic purposes; the construction 
of réservoirs of suflScient capacity for that purpose; the sélection 
within 60 days from the date of the contract of the point from which 
the water should be taken from the river, such point to be at or 
above the then dam. To furnish water for the public schools, city 
hospitals, and jails free of charge, "when the same are near the 
pipe," the city furnishing the necessary conduits for that purpose. 
To give a bond in the sum of $20,000, conditioned for the compli- 
ance by them with the conditions of the contract. To pay ail state 
and county taxes assessed upon the water works during the said 
period of 30 years. To return the works at the end of that period 
in good order and condition, reasonable wear and damage by the 
éléments excepted, upon the payment to them of the value of the 
improvements made after the approval of the contract. To surren- 
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der up to tlie city the Sainsevaine lease, to be canceled, prior to 
the exèciition of the contraet. In so making the improvements 
si)ecifled, ail of the wood^n pipes were required to be replaced by 
the parties of the second part to the contraet within pne year from 
its exécution; and they also obligated themselves, their heirs, ex- 
ecutors, and assigns, to extend the iron pipes as fast as the citizena 
desiring to be supplied with water for domestic purposes would 
agrée to take sufficient water to pay 10 per cent, per annum. inter- 
est upon the cost of extending such pipes through the streets unsup- 
plied with water, and that within one year from the date of the 
contraet they were to place the hydrants to be used as a protection 
against fire at one corner of the cross streets where pipes were tben 
laid, and ereçt others at the street corners, accoi'ding to the terms 
of the contraet, as fast as the pipes were extended through the 
streets of the city, and were to keep ail of the water works in re- 
pair at their own expense during the said period of 30 years. The 
city, in considération of the performance of thèse obligations on 
the part of the parties of the second part to the contraet, granted to 
them, their heirs, executors, and assigns, the exclusive use, control, 
possession, and management of the then Los Angeles City Water 
Works, together with ail and singular the pipes, flumes, wheels, and 
other Personal property composing and appertaining thereto, with 
ail the rights, easements, privilèges, and covenants described and 
contained in the Sainsevaine lease, for the period of 30 years from 
the approval of the contraet, with the right to sell and distribute 
water for domestic purposes, and to, receive the rents and profits 
thereof for their own use and beneflt, except as afterwards provid- 
ed, and with the right to lay pipes in any and ail of the streets of 
the city, and to dig and to make ail necessary excavations for that 
purpose, and the right of way through and over land- or streets be- 
longing to the city, with the additional right to take water from 
the Los Angeles river at a point above or near the then dam: "pro- 
vided, always, that the said parties of the second part [Griifin, 
Beaudry, and Lazard], their heirs, executors, administrators, or as- 
signs, shall at no time take from said river for the use of said wa- 
ter Works more than 10 inches of water without the previous consent 
of the mayor and common council of said city." The city also cove- 
nanted notto make any other lease, sale, contraet, grant, or fran- 
chise to any.person or persons, corporation or company, for the sale 
or delivery of water to the inhabitants of the city for domestic pur- 
poses, during the continuance of the contraet, always without préj- 
udice to any rights already granted. Upon the ; f oregoing rights 
and obligations were imposed by the contraet thesç limitations: A 
provision declaring that the domestic uses therein speciiEied and pro- 
vided for were not to include the furnishing of water for irriga- 
tion, and that the parties of the second part should not hâve the 
right to dispose of any of the water of the river for that purpose. 
A réservation upon the part of the city of the right to regulate the 
rates to be charged by the parties of the second part, their heirs, 
executors, and assigns: "provided, that they shall not so reduce 
such water rates or so flx the priée thereof to be less than those 
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now charged by the parties of the second part for water." The 
contract contained the further covenant and agreement on the part 
of the City to pay to the parties of the second part, their heirs, ex- 
ecutors, administrators, or assigns, at the expiration of the period of 
30 years from the exécution of the instrument, the value of the im- 
provements made in, about, and upon the water works in pursuance 
of the contract; the amount thereof to be ascertained, in the 
event the parties could not agrée, by arbitration; each party to 
choose one man, and the two thus chosen to sélect a third, to dé- 
termine the value; and the judgment of the three men so selected 
to be final in the premises. 

The contention on the part of the city that the grant of the right to 
talîe water from the Los Angeles river was limited to 10 inches, 
measnred under 4-inch pressure, was disposed of by the suprême court 
of Califomia, by Judge Wellborn, and by the suprême court of the 
United States, adversely to the contention, in the cases aiready re- 
ferred to; the suprême court of the state saying: 

"The words of the contract on this siibject are simply that the company 
shall not take from the river 'more than ten inches of water without the pre- 
vious consent' of the city. There is nothing in the contract about 'four-inch 
pressure,' nor is there any intimation as to what the parties meant by 'teu 
inches' of water. But, looking at the context and the subject-matter of the 
contract, It is quite évident that the parties did not mean only ten inches un- 
der a four-inch pressure. If that had been the meaning, there would hâve 
been no sensé in the other important covenants. At the time of the contract 
ît would hâve talcen many times ten inches under a four-inch pressure to 
furnish water for domestic purposes to even the few thousand people who 
were then inhabitants of the city, and much more than that amount was nec- 
essary to supply free water under the contract; and a solemn covenant to 
supply a growing city with sufficient water for domestic and municipal purposes 
for thirty years, from a flow of ten inches under a four-inch pressure, would 
bave been absurd. The company, immediately after the date of the contract, 
commenced to use an amount of water greatly in excess of ten inches under 
a four-inch pressure. Soon after the exécution of the contract the company 
was using three hundred inches under a four-inch pressure, and from that to 
the présent time they hâve been using, with the knowledge and consent of the 
city, from three hundred to seven hundred inches, so measured. Therefore, 
whatever, if anything, was meant by the simple words 'ten inches,' the con- 
tract was immediately, and bas been eontinuously, construed by the action of 
the parties as meaning more than ten inches measured under a four-inch pres- 
sure. There is no prêteuse that the city ever objected to the use of this 
water by the water company until 18!>0, when an ordinance was passed by 
the city government undertalsing to withdraw the city's consent to the taking 
of more than ten inches from the river. It is difflcult to imagine how this 
ordinance was passed seriously; for, if the water «company had been prevented 
from taking from the river at that time more than ten inches of water under 
a four-inch pressure, there certainly would hâve been a water famine in the 
city, for the city had no works of its own, and no means whatever for supply- 
ing water for either domestic or municipal purposes. But the city, having al- 
lowed the water company for nearly thirty years to divert the quantity of water 
above mentloned, and to expend vast sums of money upon the faith of a con- 
tinuance of the right to take said water, eould not withdraw its consent within 
the period of the contract." City of Los Angeles v. Los Angeles City Water 
Co., 124 Cal. 378, 57 Pac. 210, 57t. 

The case as now presented shows that, notwithstanding the expira- 
tion of the 30-year period mentioned in the contract, the city has not 
paid or tendered to the complainant company the value of the improve- 
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ments made in, about, and upon the water works in pursuance of the 
contraçt, nor hâve the respective pekrties been able to agrée upon the 
value pfsuch improvements. And the bill shows that, although three 
arbiti^ators hâve been appointed, as provided by the contraçt, for the 
purpo^ of ascertaining that value, they bave been unable to agrée 
upon the proper amount. Nevertheless the city insista that the com- 
plainant is still bound by ail the obligations imposed on it by the con- 
traçt, and the complainant so admits. The city still insiste upon the 
complainant extending its Unes of pipe as the needs of the city and ita 
inhabitants require, and the keeping in repair those already in exist- 
ence; upon its érection of additional flre hydranta; upon the furnish- 
ing of the city by the complainant with water for the varions mu- 
nicipal uses free of charge, and the fumishing of its inhabitants with 
water for domestic purposes, as provided in the contraçt; and the 
Company admits its obligation to do so thereunder, and has continued 
to perform those obligations ever since the expiration of the 30-year 
period. Yet the astonishing claim is now and hère made on the part 
of the city that ail of its grants and covenants made in considération 
of the performance of those obligations by the complainant and its 
predecessors ceased with the 22d day of July, 1898, with the exception 
of its agreement to pay the value of the improvements made to the 
property, fiotwithstanding the fact that it has not paid or tendered to 
the complainant the value of those improvements. It ought not to be 
necessary to cite décisions to show that this contention is wholly with- 
out merit. It is a seltevident proposition that it takes at least two 
parties to make a contraçt, and it is equally plain that, as long as it 
exists at ail, ail parties are bound by its provisions. The fact that 
one of them is a municipal corporation in no manner alters the case. 
In Meyer v. Brown, 65 Cal. 589, 26 Pac. 284, the court said: 

"It Is well occasionally to recall the fact that there Is no more reason 
to permit a miinicipal governinent to repudlate its solemn obligations, entered 
Into for Value, than there Is to permit an indivldual to do so. Good faith and 
falr deallng should be exacted of the one equally with the other." 

See, also, Zabriskie v. Eailroad Co., 23 How. 400, 16 L. Ed. 488; City 
of Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 
43 L. Ed. 341; Illinois Trust & Savings Bank v. City of Arkansas City, 
22 C. C. A. 171, 76 Fed. 293; Bâtes v. Porter, 74 Cal. 224, 15 Pac. 732. 
As hasbeen said, it was settled by the suprême court of the state in the 
suit between the complainant and the city that the company is not 
bound to surrender the property in question until it is paid for the im- 
provements, but is entitled, until payment is made or tendered, to re- 
main in the exclusive possession thereof, notwithstanding the expira- 
tion of the 30-year period. This, of course, can only be because the con- 
traçt eecùres it in that right. A similar ruling was made by the circuit 
court of ftppeals for the Eighth circuit in a case quite similar to the 
présent one, entitled National Water Works Co. v. Kansas City,report- 
ed in 10 0. C. A. 653, 62 Fed. 853. There a contraçt had been entered 
into between the water company and the city by virtue of an ordinance 
adopted by the city pursuant to an act of the législature of the state 
which, among other things, empowered the city to grant to any person 
or persons or any corporation the rlght to erect and operate water 
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Works described in the act, and to accomplisli that purpose on sucli 
terme and conditions as might be agreed on in a contract therefor, 
yvith certain provisions in respect to the approval of the ordinance hj 
two-thirds of the qualified electors of the city, and with the pro- 
vision that "no grant so made shall confer the right to operate the 
water-works for any period beyond 20 years froiù the time of approval 
of the ordinance as aforesaid; but the grant may be renewed by or 
pursuant to ordinance approved as aforesaid during the last of such 
20 years for another term not exceeding 20 years on tenns and condi- 
tions specified in the ordinance for the renewal of the grant," and with 
the further provision, among other things, "that at the expiration of 
the 20 years, if the grant be not renewed, the city shall purchase and 
become sole owner of such water-works as aforesaid, and pay therefor 
a price agreed upon by the parties or ascertained as they may agrée, 
or, if the price cannot be thus flxed, then the city shall pay the fair 
and équitable value of the whole works, to be ascertained by" a court 
on the pétition of either party filed for the purpose. The contract 
sued on was made under and by virtue of an ordinance passed pur- 
suant to that statute. The circuit court of appeals (Mr. Justice 
Brewer delivering the opinion) said, among other things: 

"The act of 18V3 provided 'that at the expiration of the twenty years, If 
the grant he not renewed, the city shall purchase.' The ordinance passed 
In pursuance of that act, and in effeet the contract under which the works 
were created, provided that on a failure to renew the grant at the expiration 
of 20 years 'the city shall then be requlred.to purchase.' There has been no 
renewal of the grant. The twenty years hâve elapsed. The imperative voice 
of the act and the ordinance is that the city 'shall purchase.' This is not an 
Incidental, directory, or subordinate provision, but one mandatory, vital, and 
controUing. The thought of the législature was that the city should own its 
■water works; that, if any arrangement was made with a corporation for their 
construction and opération, the control and right of such Company should be 
temporary, and the city should become, willingly or unwillingly, at a certain 
time, the owner. The time flxed was at the expiration of 20 years, with a 
privilège of extension for another twenty years. This vital, mandatory, and 
controlling provision compels a decree that the company sell and the city buy. 
Such was the will of the législature; such the terms of the act and the ordi- 
nance. • * * We dissent in toto from the claim of the city that at the 
lapse of the twenty years the title of this property, with the right of posses- 
sion, passed absolutely to it, wlthout any payment or tender of payment, leav- 
ing only to the company the right to secure compensation by agreement or 
litigation, as best It could. Much was said in argument of the relative rights 
of lessor and lessee to buildings erected during the term of the lease. The 
city and the company were called 'licensor' and 'licensee,' and it was insisted 
that, as the right to operate was to cease at the expiration of twenty years, 
the relation was équivalent to that of lessor and lessee; that full tltle and 
right of possession passed instantly to the city, leaving ail questions of amount 
and time and manner of payment to be subsequently determined. lluch was 
said, too, about the rule of construction of public grants; that rule being that 
the grants are to be construed favorably to the publie and unfavorably to 
the grantee. It Is unnecessary to attempt to deflne the peculiar quality of 
the title held by the company, nor do we question the rule of construction 
of public grants; but ail contracts Involving property rights and obligations 
between munlcipalities and Individuals must be presumed to be based upon 
and to reeognize the ordinary laws of business transactions, and, if any depar- 
ture therefrom is eontemplated, such departure must be clearly manifested. 
New, the famillar and ordinary law of business transactions is that he who 
parts with title recelves, at the time, payment. In other words, payment of 
priée and transfer of property are contemporaneous and concurrent acts. 
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When It'lB afflrmea that a contract made by 9. mufllclpality contemplâtes that 
he \^faose money bullds and constructs, and thètefore establlshes title to, 
property, shall surrender hls tltle and possession wlthout payment, or even 
the amoant thereof determined, the language compelling such a construction 
must be çlear and Imperatlve. There Is no such language In either the act or 
the ordinance. Whlle It Is trae that the act provides that no grant so made 
shall conter the rlght to pperate the water works for any period beyond twenty 
years, yet such provision is no more imperative than the one that at the ex- 
piration of the twenty years the clty shall purchase and pay therefor. If the 
clty fails to purchase and pay, It acqulres no title, no right of possession, to 
the property of the water works. There Is no language which would justify 
the court In saying that it Is clearly expressed that the purpose of thls con- 
tract and the, thought of the législature were to vest the tltle and rlght of 
possession In the clty at the end of twenty years, leaving to future litigation 
the flxing of the amount and the enforcing of the act of payment. If at the 
expiration of the twenty years the clty liad tendered to the company, in pay- 
ment for the property, an àmount admitted or found to be the fair and équi- 
table valtte,' doubtless the rlght of the clty to the possession and future earn- 
Ings would hâve Immediately accrued, and the présent decree would hâve been 
based upon such transfer of rlght, but no such tender was made. In so far, 
therefore, as the decree of the circuit court attempted to transfer the title and 
the possession to the clty before payment, we are constrained to hold that It 
was erroneous." 

The cômplainant herélbeing entitled to the exclusive possession and 
control of the property, as was explicitly adjudg:ed in the former case 
between it and the city, and that by virtue of thé contract in question, 
what is it ttf do with it, except to operate the works? And if it ope- 
rates them, as the city itself insists that it ia bound to do, under what 
possible terms and conditions does it do so, except those specifled in 
the contract? The city insists that the cômplainant shall continue to 
keep the works in repair, and it does so. It insists that the cômplain- 
ant must continue to extend its Unes and pipes as required by the con- 
tract, and the cômplainant does so. It insists that the cômplainant 
shall continue to erect flre hydrants as demanded by the city, and the 
cômplainant accèdes to the demand. It insists that the cômplainant 
shall continue to fumish the city with water for ail of its municipal 
purposes free of charge, and this the cômplainant continues to do. It 
insists that the cômplainant shall furnish the inhabitants of the city 
with water for domestic purposes, and this the cômplainant continues 
to do. To sustain the contention on the part of the city that only the 
burdens imposed upon the cômplainant by the contract continue, and 
that ail rights and beneflts secured by it thereby ended with the ex- 
piration of the 30 years, except the payment by the city of whatever 
may be ultimately ascertained to be the value of the improvements 
made to the property by the cômplainant and its predecessors, would 
not only violate the first principles of law and equity, but would leave 
the city at liberty at any time after July 22, 1898, to grant water to 
another company, with the right to establish a competing System of 
water works for the supply of the city and its inhabitants with water 
for domestic and other purposes, which other cotapany would be under 
the protection of the provisions of the constitution of the state of Cali- 
fornia, requiring the rates to be flxed for ail purposes, including the 
municipal uses, while the cômplainant would remain bound to furnish 
water to the city for those uses free of charge. Such a resuit would 
clearly fall directly within the principle the suprême court applied in 
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refusing to allow the city of Walla Walla to build water works in com- 
pétition with. the Walla Walla Water Company, with which it had 
contract rights, Tàe charter of the city of Walla Walla empowered 
it to provide a sufflcient supply of water, and to erect and maintain 
water works within or without the city limita, or to authorize the 
érection of the same, for the purpose of fumishing the city or the in- 
habitants thereof with a sufiQcient supply of water, and also to grant 
the right to use the streets of the city for the purpose of laying gas 
and other pipes intended to furnish the inhabitants thereof with light 
or water, to any person or association of persons, for a term not ex- 
ceeding 25 years, provided that none of the rights or privilèges thereby 
granted should be exclusive, nor prevent the council from granting 
the same rights to others. The city was also by its charter empowered 
to condemn and appropriate so much private property as should be 
necessary for the construction and opération of such water works, and 
to purchase or condemn water works already erected, or which might 
be erected. TJnder that statute the city, by ordinance, granted to the 
water company the right to lay and maintain water mains, etc., for 25 
years, reserving to itself the right to maintain are hydrants and to 
dush sewers during the term without charge. It also covenanted not 
to erect water works of its own during the life of the contract. The 
contract further provided that it should be voidable by the city, so far 
as it required the payment of money upon the judgment of a court of 
compétent jurisdiction, when there should be a substantial failure of 
the supply of water, or failure of the company to perform its undertak- 
ing. The works were ereetecj pursuant to the provisions of the con- 
tract, and the company for a number of years supplied the requisite 
water and perf ormed its part of the agreement. Then the city passed 
an ordinance to construct its own System of water works, and to issue 
bonds therefor, when the water company ûled a bill to enjoin the city 
from so doing. The court below granted the injunction, and the su- 
prême court afiflrmed its judgment, saying in its opinion, among other 
things: 

"Nor do we think the contract objectionable in its stipulation tliat tlie city 
would not erect water worlis of its own during the life of the contract. There 
was no attempt made to create a monopoly by granting an exclusive right to 
this company, and the agreement that the city would not erect water worlis 
of its own was accompanied, in section 8 of the contract, with a réservation of 
a right to talie, condemn, and pay for the water woriss of the company at any 
time during the existence of the contract. Talîing sections 7 and 8 together, 
they amount simply to this: That, if the city should désire to establish water 
works of its own, it would do so by condemning the property of the com- 
pany, and making such changes in its plant or such additions thereto as it 
might deem désirable for the better supplyîng of its inhabitants, but that 
it would not enter into a direct compétition with the company during the life 
of the contract. As such compétition would be almost necessarily ruinous to 
the company, it was little more than an agreement that the city would carry 
out the contract in good faith. An agreement of this kind was a natural inci- 
dent to the main purpose of the contract; to the power given to the city by 
its charter to provide a sufflcient supply of water, and to grant the right to 
use the streets of the city for the purpose of laying water pipes to any persons 
or association of persons for a term not exceeding 25 years. In establishing 
a System of water works, the company would necessarily incur a large ex- 
pense in the construction of the power house and the laying of its pipes through 
the streets; and, as the life of the contract was limited to 25 years, it would 
103 P.^7 
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necèssarlly désire to protect Itself fr^mbompetltlon as far aS possible, and 
would hat« a rlght to ç^qeect tbat at Ipast the clty would not itself enter Into 
suoi, compétition, It tonot to be SHpposeà that the company would hâve 
entered ttpon tiis large iiDdertaklng in vléw of the possibility that, in one ôf 
the suddeh changes of publie opinion to which ail municipalities are more or 
less éilbject, the city might resolTe to entear the fleld itselt— a fleld in which 
it undoubtedly wotiid hâve become the master,— and practlcally extlnguish 
the rights it had already granted to the fcomjpany. We tblnlj; a disclaimer of 
this kind was wlthin the falr intendmeht; of the contract, ând that a stipula- 
tion to that éfeect was suteh à oné as the clty mlght lawfuUy malse as an 
incident of the principal flildèrtaking." 

I âm tiûàble to see the slightest groimd for the contention on the 
part of the city that it 'i* nbt as muCh hound by the terms and pro- 
visions of the contract in question as is the complainant company, 
and it seeûis very cleajp to me that the continned right and obliga- 
tion on thé part of the eomiplainant tO operate the works under the 
contract is necessarilyacdompanied by the right to collect and ap- 
propriate to its own use the watër rates therein provided for; for 
the right to collect and àppropriatè thbse rates was the principal 
considération that moved the complainant and its predecessors to 
enter into the contract, to construct the works, and to carry on the 
business. And that suçh was the view of the circuit court of ap- 
peals for thé Eighth circuit in National Water Works Co. v. Kan- 
sas City, supra, is cleài"^ hôt ônly from its opinion in the casé, but 
from the judgment that i|: drafted aiid directed to be entered by the 
lower court. The defèndkàt city has it in its power to put an énd 
to ail of thé rights an(J obligations arising under the contract by 
paying or tehdering tô the complainant company the value of the 
improveménts mâde in, âbout, and upon the wàter works as therein 
provided for. It can do thïs at àny hioment that it is ready tb make 
the payment, after thë âmonht has been agreed upon or has been 
otherwise determined. TJntil it doës so, or oflers to do so, ail of 
the co venants and protisions of the contract continue, including 
that prohibitirig the city from éstablishing lower rates than those 
charged at the time of the exécution of the contract. If thèse views 
be correct, itnecessarily results frOm the détermination of the su- 
prême court in the forn;ler suit between the complainant and the de- 
fendant city regarding the ordinance of February, 1897, that the 
similar ordinance now in question is, as respects the complainant, 
invalid. And if so, is it not plain that a court of equity only can 
decree it void. and that a court of equity only is capable of afford- 
ing the complainant thë incidental relief to which it is in that 
event entitled? If the ordinance be void, and the défendant city, 
notwithstanding, threatens to, and, unless restrained by the court, 
will, proceed to enfotcé îts pénal provisions, including those con- 
tained in it and in the constitution and statute of Calif ornia, for the 
f orfeiture to the city of the water works in question should the com- 
plainant charge other rates than those therein prescribed, and oth- 
erwise dispossess the complainant of the propérty, nothing can be 
plainer than that a court of equity ought to restrain the city, and 
its power to do so is quite as clear. Iron Mountain K. Go. v. City 
of Memphis, 35 C. C. A. 410, 96 Fed. 113; Southwest Missouri Light 
Co. V. City of Joplin (C. 0.) 101 Fed. 23. And if, as is alleged, cer- 
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tain of the water consumers, acting under such statutory provisions 
and under the same provisions of the ordinance in question, threaten 
to, and will, unless restrained, commence similar suits for the for- 
feiture of the works to the city, and criminal suits against the com- 
plainant and those acting for it, as provided in the ordinance, ought 
not a court of equity to restrain them, also? Undoubtedly so. It 
is only by such means that the rights of the complainant under the 
contract can be protected. See decree in Kational Water Works 
Co. V. Kansas City, 10 0. C. A. 653, 62 Fed. 853, 867; Singer Sew- 
ing Mach. Co. v. Union Buttonhole & Embroidery Co., 22 Fed. Cas. 
222 (No. 12,904); Wat. Spec. Perf. Cont. § 109; 1 Beach, Inj. § 444. 
The revenue laws of the city contain no provisions by which any 
tax can be levied for the payment of the value of the improvements ; 
the only means of providing such money being the issuance of bonds 
by the city, first authorized by its qualified electors. City of Los 
Angeles v. Los Angeles City Water Co., 124 Cal. 368, 376, 377, 57 
Pac. 210, 571. The other preliminary relief asked for by the com- 
plainant is an order permitting it to collect, pending the suit, from 
the consumers of water for domestic purposes, the rates estab- 
lished by the défendant city at which other companies than the 
complainant shall furnish water to the inhabitants of the city for 
the same purposes. As those rates are shown to be less than those 
to which, under the views above expressed, the complainant is, un- 
der the contract in question, legally entitled, it is manifest that nei- 
ther the city nor any of its inhabitants can be injured, unless it 
should turn out on appeal to a higher court that the views hère 
taken are wrong, in which event the city and its inhabitants will 
be protected by proper bond. But every court must award the re- 
lief appropriate to its own conclusions. Holding, as I do, upon the 
facts averred and confessed, that the ordinance of February 26, 
1900, is invalid as respects the complainant, and that it is entitled 
to collect the rates provided for by the contract of July 22, 1868, so 
long as the city permits that contract to continue in existence, I 
would not hesitate to authorize the complainant to collect those 
rates, pending the détermination of the suit, however high they may 
be, upon the giving of a proper bond, but for the fact that the com- 
plainant itself asks only for an order permitting it to collect, pend- 
ing the suit, the lesser rates established by the défendant for the 
furnishing of water to the inhabitants of the city for domestic pur- 
poses by other companies than the complainant. I entertain no 
doubt of the power of the court to make the order, and I think it is 
right and proper that it should be done; for, as bas been said more 
than once, the city insista that the complainant must continue to 
furnish the water for domestic purposes under the contract, and no 
one, I apprehend, will seriously contend that it must do so without 
rémunération. Similar ordere were made in the cases of Interstate 
Commerce Commission v. Louisville & N. R. Co. (C. C.) 101 Fed. 146, 
and Cotting v. Kansas City Stock-Yards Co. (C. C.) 82 Fed. 850, 857. 
For the reasons stated, orders will be entered: (1) Sustaining 
the exceptions hereinbefore indicated and overruling ail of the other 
exceptions. (2) Overruling the demurrers to the bills, with leave to 
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the défendants to answer Within the usual timè. (3) Continuing în 
force the preliminary injunction heretofore granted against the de- 
fendant city, and graûting the preliminary injonction asked for 
against the individual défendants to the suppleniental bill, upon 
the giving by the complainant of a bond în the sum of |20,000, to be 
approved by the court. (4) Allowing the complainant to collect, 
pending the suit, or until the further order of the court, the rates 
established by the défendant city at which other companies than 
the complainant shall furnish water to the inhabitants of the city 
for domestic purposes, upon the exécution of a bond by the com- 
plainant, to be approved by the court, in the pénal sum of |50,000, 
payable to the clerk of this court and his successoïs in office, for the 
beneôt of whom it may concern, conditioned that in the event it 
shall be flnally determined that the ordinance ofFebruary 26, 1900, 
is valid, the complainant will, on demand, pay to the party or par- 
ties erititled thereto ail fexcess of rates coUected by it over the char- 
ges therein authorized. 



GRAND TRUNK RY. 00. v. CENTRAL VERMONT R. CO. 

(Circuit Court, D. Vermont. March 24, lÔOO.) 

RAiifEOAPS^SuiT TO FoRBCLOSE Mortsasbs'^Effbct of 8alh. 

A court, In Its decree forecloslng railroad mortgages, ordered the prop- 
érty soia frêe from ail claims except siich as should be decreed to hâve 
préférence over the tnortgages, and provided that no clalm should be 
allowed préférence tinleBS it had 'beèn filed in the suit, or should be filed 
within 60 days, notice of vhich provision was published. In the subsé- 
quent order confirming the sale after the expiration of the 60 days, the 
purchase priée havingbeen pald chlefly in mortgage bonds, the court re- 
served the right to require the purchaser to pay such further sums In 
cash as should be neeessary to pay claims -which should be allowed préf- 
érence undér the tenus of the deeree. Meld, that the court, after having 
sold and transferred the property, had no further jurisdiction in the suit 
toentertain. a pétition to enforce a claim against it, or to require the pay- 
ment by the purchaser of any claim whlch had dot been flled as required 
by the decree. 

In Equity. Suit to foreclose railroad mortgages. On pétition of 
intervention. 

Hollis R. Bâiley, for petitioner. 
Chas. M. Wilds, for respondent. 

WHEELEBi . District Judge. While the Vermont Central and 
Vermont & Canada Railroads were in the hands of reCeivers of the 
State court of chancery by the namé of trustées and managers, that 
court, by decree of April 20, 1872, authorized them to issue and dis- 
pose of their notes, callèd "income and extension bondSj" to an 
amount not exceeding |2,500,000, on time not exceeding 30 years, at 
interest not exceeding 8 çer cent., to "constitute a lien and charge 
upon the trust property aiid the eamings thereof under the control 
of said trustées and managers; and in case said trustées and man- 
agers shall fail to pay said notes, or the interest thereon, as it be- 
comes due and payable, the holders of said notes, or any of them, 
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may apply to this court by pétition for a realization of his or their 
securities, or for a summary order for the payment of the amount 
due out of the property or current earnings of the railroads uuder 
the control of said trustées and managers." Pursuant to the decree, 
the trustées and managers issued such notes to a large amount, 
whereby in each they, "as such trustées and managers only, and out 
of the funds and property and securities reserved and devoted to that 
jjurpose by the order and direction of the chancellor under and by 
virtue of a decree of the court of chancery under the date of April 

20, 1872," promised to pay , or bearer, the sums .'^pecified in 

each, 30 years after date, with interest semiannually at 8 per cent., 
on présentation at their oiïice in Boston, Dpon leoiganization, in 
1883, thèse notes were made exchangeable for lirst morrj^agi' hond- at 
face value, without interest, on présentation to the trustée. That 
mortgage, with a subséquent one, has been foreclosed iu this cause. 
Ail the bonds issued for notes presented for exchange were reck- 
oned in Computing the sum due in equity, and on January 27, 1899, 
a decree of sale was made, on fallu re to redeem, of ail the property 
free of ail claim except such as should hâve a préférence over the 
mortgages, to be paid for, mostly, in bonds and coupons to be de- 
posited, and providing that "no claim shall be allowed a préférence 
over the said mortgages unless the same has already been flled in 
this cause, or shall be flled within sixty days from the date of this 
decree," and for notice by publication to ail parties desiring to file 
such claims to do so within the time limited. The property was sold 
on a bid of $7,000,000, and by the decree of confirmation of the sale 
the grantee of the purchaser was required from time to time thereafter 
to "pay such further portions of said bid and purchase price in cash as 
the court may direct in order to meet the expenses of foreclosure and 
sale, and such claims as may, in accordance with the terms of said de- 
cree entered January 27, 1899, be allowed a préférence over the mort- 
gages thereby foreclosed, or either of them, and be ordered by the 
court to be paid, and the distributive share due upon ail bonds and 
coupons not deposited in payment of the purchase price." Koland 
M. Smythe has, since the expiration of the 60 days, and after the 
decree of confirmation, presented a pétition setting forth that he is 
the owner for value in good faith of five of the income and extension 
bonds or notes of $1,000 each, with interest coupons unpaid; that 
through ignorance of the proceedings in respect to them they were 
not presented for exchange under the reorganization nor within the 
60 days under the decree of sale, nor till after the decree of con- 
firmation of the sale; and claiming that the grantee the Central 
Vermont Kailway Company should, by the terms of the decrees, pay 
into the court such sum as the petitioner is entitled to receive in 
payment of his five bonds, and interest; and praying that such pay- 
ment be ordered, and for further relief. That company has moved 
that the pétition be dismissed, and the cause has now been heard 
upon that motion. 

That thèse notes or bonds were valid securities upon the property 
in the hands of the receivers issuing them while it remained in the 
custody of that court could not well be questioned, and that they 
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were so wherever the property might be situated, if it could be 
reached by propei* proceedings to enforce them, may be true; but 
that does not answer the question whether this pétition should be 
retained hère for further proceedings. While the property was in 
the custody of this court, through ite receivers, an intervening péti- 
tion like this would be a proper proceeding for any one having a 
lien or claim upon the property to take for enforcement of the right, 
because the court had the property in the grip of the law, and it 
Could not be proceeded against elsewhere. That the court has so 
had the property in custody is, however, no good reason for such a 
proceeding against it after it ha3 gone to the owners. The custody, 
which is the foundation for such a proceeding in such a case, is 
gone. The actual custody of the property hère is gone, and no 
ground for such a proceeding remains, unless the liability of the 
purchaser has been so retained, through the proceedings mentioned, 
as to warrant it. Liabilities for labor, materials, and supplies were 
pending in the course of the cause, and they were understood to be 
claims having precedence over the mortgages when allowed as such. 
Still other claims might, from the generality of the expression, be 
included. However this might be, only such as had been presented, 
or should be within the 60 days, were, by the terms of the decree, 
saved. The running of the time might not at ail affect the validity 
of the securities, and yet exclude them from among those reserved 
for summary proceediugs against the purchaser of the property which 
the court, by the decree, parted with. The time for presenting them 
expired before the confirmation of the sale, and in that aspect prés- 
entation within the time would be quite.material to the rights of 
the purchaser. The further provision as to distribution of the priée 
among bondholders not depositing their bonds applies to those who 
had mortgage bonds and did not deposit them, and not tô those who 
might hâve had mortgage bonds, but did not. The petitioner might 
hâve had such bonds, but did not, and through his failure to ex- 
change his notes or bonds for them nothing has been reserved for 
him in the receivership proceedings hère. Pétition dismissed with- 
out préjudice. 



In re FITOHAKD. 
(District Court, N. D. New York. September 20, 1900.) 

1. Bankruptoy—Dischabob— GnouNDs of Refusal. 

The burden rests upon a creditor to establish by convlnclng proof that 
a bankrupt, slnce his adjudication, has concealed property belonglng to 
his estate from his trustée, and that the concealment was knowingly and 
fraudulently made, to defeat his rlght to a discharge on that ground. 

8. Samb— Frauddlent Conckalmbnt dp Property. 

The fact that a bankrupt, after his failure In business, many years be- 
fore Bankr. Act 1898 was enacted, conducted business in the name of 
his wife, with capital borrowed by her, for the purpose of preventing his 
credltors from reachlng the product of his Industry and skill, does not 
render property whlch is thereby accumulated in the name of the wiîe, 
and to whlch he never had any title, légal or équitable, assets of his 
estate on his subséquent adjudication as a bankrupt, so that lils failure 
to schedule such property or report the same to his trustée constitutes a 



IN RE FITC'HAKD. 743 

knowing and fraudulent concealment of property, or the making of a false 
oath to his schedule, whicli will defeat hls right to a discharge. 

8. Samb. 

Property transferred by an insolvent to his wife years prier to the pass- 
age of Bankr. Act 1898, which was purchased by him principally on crédit, 
and subsequently paid for from the proceeds of business conducted by him 
as agent for his wife, Is not assets of his estate which he is required 
to schedule on his subséquent adjudication as a bankrupt, In the absence 
of proof that it was held for him on a secret trust; and his failure to so 
schedule it is no bar to his discharge under such act. 

In Bankruptcy. On motion to conflrm report of référée recommend- 
ing tlie discharge of the bankrupt, and on exceptions to said report. 

A copy of the objections interposed by the creditor has not been handed 
to the court, and nelther original nor copy is found among the papers in the 
possession of the clerk. It may, however, be gathered from the briefs that 
the discharge is opposed upon two grounds: First, that the bankrupt has 
knowlngly and fraudulently concealed certain property belonging to his estate; 
and, second, that In omitting to mention said property in hls echedules and in 
Yerlfying the same he knowingly and fraudulently took a false oath. But 
one creditor appears in the schedules. The discharge is opposed by thls 
creditor who reeovered a judgment against the bankrupt March 12, 1890, for 
Ç637.52, upon a debt created prier to 1880. The facts upon which opposition 
to the discharge is founded, except as to some formai matters, ail corne from 
the bankrupt. He is the sole wltness as to the principal transactions. Thèse 
occurred between 1879 and 1886. It is impossible to formulate a perfectly 
correct statement as the testimony fails to give the facts with accuracy. 
There is uncertainty and confusion as to dates and amounts. The testi- 
mony has been read in full, and the following are, It is thought, its salient 
features: In 1879 the bankrupt commenced a grocery business at Clinton, 
N. Y. He also engaged in buying and selling hops. The business continued 
until about 1884, when he failed. When the grocery business was suld out 
he was Indebted about $1,700 for goods purchased in that business. He also 
owed the demand of the présent objecting creditor, which at that time amouut- 
ed to about $500. He owed other debts amounting to about $2,400, occasioned 
by a drop in the priée of hops. He sold his interest In the grocery business 
for about $1,000, and was then insolvent in the sum of about $3,600. On 
the 27th of March, 1886, he purchased property in Olinton known as "The 
Seeley Place," the considération being $2,000; he paid $500 in cash and gave 
a bond and mortgage for the balance. On the 24th of July, 1886, this prop- 
erty, through a third person, was conveyed by the bankrupt to his wife, he 
having married in August, 1882. A portion of the Seeley property was subse- 
quently sold for $700. On the remaining portion two houses were erected, 
in one of which the bankrupt and hls family lived. Soon after his failure 
the bankrupt commenced paying his creditors, and that ail hâve since been 
paid, with the single exception stated, may fairly be inferred from the testi- 
mony. After the grocery business was sold out the bankrupt commenced 
buying and selling hops as agent for his wife, and since then has been acting 
in that capacity. This business started with $500 which his wife borrowed 
from her aunt. In one of the first transactions thereafter the bankrupt pur- 
chased a quantlty of hops at 3 cents per pound and sold them at 17 cents pet 
pound, realizlng a profit of some $3,200. From 1882 down to the date of flling 
the pétition the business was ail transacted in the name of the bankrupt's 
wife. Up to 1892 the business was profitable, but since then it has been losing 
at the rate of from $200 to $500 yearly. The bankrupt has had his living 
expenses and spending money out of the business, the house being kept andi 
the family supported out of the money thus produced. From time to time 
real property has been purchased from the avails of the business which is 
worth about $5,000 over the mortgages thereon. 

Andrew W. Mills, for bankrupt. 

D. 0. Stoddard, for objecting creditor. 
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CGXE, District Judge (after stating the facts). In order to succeed, 
the opposing creditor must prove that the bankrupt, since the adjudi- 
cation, has concealed property belonging to his estate f rom hia trustée, 
and tMt the concealnaent was knowingly and fraudulently made. 
Thé burden is upon the çr;^ltor to establish thèse propositions by 
cdhvincing proof. In îfe McGurn (D. C.) 2 Nat. Bankr. N. 877, 102 
Fed. 743; In re Marsh, 2 Nat. Bankr. N. 649; In re Berner, Id. 268; 
In re May, Id. 93; In re Cornell (D. O.) 97 Fed. 31; Roberts & 
Go. V. Buckley, 145 N.'Y. âlS, 39 N. E. 966. It is unnecessary to 
consider, separately tl^e.specification relating to the bankrupt's false 
oath. In the circumstànces disclosed by the proof if there be no con- 
cealmeht there can be no false oath. Briefly stated, the case presented 
iâ that ot a man who, fiàvingfailed with judgments against him, trans- 
acta bpsiness thereafter in the name of hia wife for the purpose of 
preventing his creditors from reaching the avails of his labor. There 
is nothing unUsual in this Situation. Thousands of insolvents, since 
the repeal of the bankraptcy act of 1867, hâve resorted to similar 
devices. One of the main objecta of the présent law is to emancipate 
this vast army of unfortunates by permitting them to émerge from a 
questionab^e and undignifled aeclusion and face the vicissitudes of the 
business tvbrld openly and honestly. The court has no difflculty in 
finding that the business of the bankrupt was conducted in the name 
of his wife for the purpose of preventing his creditors from reaching 
the products of his indttstry and skill. "Rie title to the real estate waa 
placed iû her name for a like reason; but there is nothing in the prés- 
ent act which makes such conduct a ground for withholding a dis- 
charge. To prevent the discharge, property belonging to the bank- 
rupt must be fraudulently concealed from his trustée. The record 
does not show a case of this kind. When the bankrupt failed in 1884 
his entire estate, apparéntly, was swept away. He was insolvent in the 
sum of nearly $4,000. Since then, unless the testimony is to be re- 
jected arbitrarîly and suspicion and conjecture substituted, the bank- 
rupt has tfansacted business for his wife, the capital being money 
which she.borrowed and placed in his hands. He gave up every- 
thing when he failed; ; there is not a dollar's worth of property 
which he then owned now in existence; there is nothing that the 
trustée can put hia hand on and assert that it was once the property 
of the ban&rupt. The property which is the subject of controversy 
was never owned by the bankrupt With the exception of a few 
months when the title to the Seeley property stood in his name, he 
never held the équitable or légal title to any of it. What property 
did he conceal? Where is it situated? In what language can the 
court descrifee it? If he owns no property it is manifest that he 
can conceal no property. The gênerai facts resemble those disclosed 
in the case ôf In re McGum, supra, ànd in the Case of Freund (D. C.) 
98 Fed. 81, Vvhere the business was transacted by the bankrupt as 
the agent of bis wife. A married woman may carry on business with 
her husband as agent, and the fact that he receives no compensation 
other than his support does not impair her title to the property or sub- 
ject it to the claims of his creditors. Such an arrangement, consid- 
ered ethically, may be a fair sqbject of discussion, but that it can be 
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npheld from a légal point of view, is beyond doubt. In Abbey v. Deyo, 
44 N. Y. 343, Judge Hunt, who delivered the opinion of the court of 
appeals, says, at page 346: 

"The appellant's counsel inslsts that the services, the tlme and talents 
of the husband are valuable, and he has no more right to give them to bis 
wife, as against his eredltors, than to give to her his property to theii- 
préjudice. The one, he says, Is as mucli their property as the otber. Tliis 
argument is entirely unsound. The property of a debtor, by the laws of ail 
commercial countries, belongs to his creditors. He must be just before he is 
gênerons. He must pay before he gives. Not so with his talents and his in- 
dustry. Whether he has much, or little, or nothing, his first duty is the sup- 
port of his family. The instinctive Impulse of every just man holds this to 
be the first purpose of his industry. The application of the debtor's property 
is rigidly directed to the payment of his debts. He cannot transport it to 
another country, transfer it to his friend, or conceal it from his créditer. 
Any or ail of thèse things he may do vrlth his industry. He is at liberty 
to transfer his person to a foreign land. He may bury his talent In the earth, 
or he may give it to his wife or friend. No law, ancient or modem, of which 
I am aware, has ever held to the contrary. No country, unless both barbarous 
and heathen, has ever authorized the sale of the person of a debtor for the 
satisfaction of his debts." 

See, also, Bucliley v. Wells, 33 N. Y. 518; Knapp v, Smith, 27 
N. Y. 278. 

Even were it proved that the property in dispute was once owned 
by the bankrupt and that years prior to the x>assage of the act he 
transferred it to his wife, such a conveyance, in the absence of proof 
that the property is held for the bankrupt by a secret trust, cannot 
bar a discharge under any of the provisions of the présent act. Where 
property owned by the bankrupt is actually in existence and is in 
faet concealed from the trustée, "or where the title is concealed by a 
colorable conveyance, the discharge should be refused." Where 
neither of thèse conditions exists, it should be granted. In re Mur- 
dock, 1 Low. 362, 17 Fed. Cas. 1010 (No. 9,939); In re Boynton (D. C.) 
10 Fed. 277. 

Counsel for the créditer relies upon the Quackenbush Case (D. C.) 
102 Fed. 282; but the case at bar lacks the essential élément which 
there induced the court to refuse the discharge. In the Quackenbush 
Case the référée found that the bankrupt had in his possession and 
under his control property, in specie, which had been transferred by 
him to his wife without considération, by a mère légal fiction, to pre- 
vent his creditors from reaching it. But for this fraudulent title 
the trustée could lay his hand upon and divide among the creditors 
the identical property once owned by the bankrupt. In other words, 
it was the property of the bankrupt which he had attempted to hide 
by a veil so transparent that the failure was visible to the most un- 
observing. Ail thèse ingrédients are lacking in the case at bar. 
There is no property which can be said to belong to the bankrupt, 
there is no concealment and no fraud. 

The report of the référée is conflrraed, the exceptions are overruled 
and the discharge is granted. 
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WESTBEN UNION TEL. 00. v. CITY OF TOLBDO et al. 

(Circuit Court, N. D. Ohlo, W. D. August 23, 1900.) 

■No. 1,597. 

TBLEGHAPHg— Occupation of SthhSts— Révocation oi' Permit. 

A gênerai telegrapû eompaloy, grantéd a permit By a clty to ereet pôles 
and wlres In the Streëts and alleys of the clty, Caniiot, under cover of Its 
francblee, conter tàe rlght to use such streets and alleys upon a separate 
Company deslrlng to construct a local System, wlthout the consent of the 
clty, and an attempt to do so'will justlfy the clty In rôvoklng Its franchise. 

InEqtiity. . 

H. D. Estabrook and E. A. Foote, for complainant. 
Mosés B. Brailej, for respondents. 

THOMPSON, District Jtidge. This cause is submîtted on an ap- 
plication for a preliminary injunction. The gist of the complaint, 
found in paragraph 10 of the bill, is that: 

"The sald clty of Toledo,: through Its common councU and Its varions offl- 
cers, partlcularly the défendant offlcers hère impleaded, threatens to eut the 
wlres, destroy the Unes, and remove the pôles of your orator from districts 
and localities not covered by the underground ordinaneé, and in places and 
localities whlch do not and cannot by any posslblUty Interfère wlth the ordinary 
travel upon the streets and alleys of sald clty of Toledo, and wlthout desig- 
natlng any place or locallty, other than the places now pccupied, to which your 
oratpr shallremoVe thèse' lines and pôles; and your orator avers and shows 
unto your honors that sflld clty of Toledo, Its common councll, and offlcers 
aforesaid, wlll, unless restrained by order of this honorable court, destroy 
the property of your orator, Interrupt the working of Its lines, dlsorganize and 
ruin Its bu^ness, and Incapacltate it froiû discharging Its duties to the pub- 
lic arid its agency to the fédéral governmènt." 

The afS'davit of Charles 0. Brighaip, filed in support of the appli- 
cation, shows that the city of Toledo revoked the permits "for outside 
construction of any kind" which had theretofore been granted the 
complainant, and that by "outside construction of any kind" com- 
plainant understood that the en tire city of Toledo was included. 
The afladavits of the défendants show that the city of Toledo found 
that the National District Telegraph Company was using the permits 
granted to the complainant to construct for opération a System of 
local messenger call boxes, and thereupon revoked the permits; and 
afterwards, on the 5th of April, 1900, the common council of the city 
of ToledQ passed an ordinance directing the chief of police, the civil 
engineer, ^nd superintendent of the fire-alarm telegraph to remove 
forthwith frpw the streets, alleys, and public places of the city of 
Toledo the wires, fixtures, and pôles ^rected or constnicted by the Na- 
tional District Telegraph Company. The défendants disclaim any 
intention to eut, remove, or destroy any of the wires, pôles, or other 
property of the complainant, but insist upon their right to remove the 
property of tiië National District Telegraph Company, because it has 
not complied with the laws of the state of Ghio, nor with the ordi- 
nances and régulations of the city of Toledo goveming the placing of 
wires and pôles in said city. The rebutting aflSdavits of the complain- 
ant state that every pôle set and every wire strung on any of said pôles 
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under pennits issued to the complainant was and is the property of 
tlie complainant, and that no other person or corporation under said 
permits erected pôles or strung wires thereon. 

It clearly appears from the affldavits that the permits granted to 
the complainant contemplated work to be donc in furtherance of the 
ordinary business of the complainant, but did not contemplate that 
any other company or corporation under cover of thèse permits 
would use the franchise of the complainant to establish and carry on 
a purely local business. Upon the case presented by the afSdavits 
there would seem to be an abuse of the privilège granted the com- 
plainant sufficient to justify the revocation of the permits. The com- 
plainant, under its franchise, could not confer upon a separate and dis- 
tinct company or corporation the right to use the streets and alleys of 
the city of Toledo without its consent. The ordinance referred to M'as 
directed against the National District Telegraph Company and its 
attempted use of the streets and alleys of the city of Toledo with- 
out its consent, and not against the complainant, and there is no 
proof to sustain the allégations of the bill that the défendants seek 
to remove or destroy the property of the complainant. The appli- 
cation for an injunction therefore will be refused, and the prelimi- 
nary restraining order heretofore issued will be vacated. 
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(Circuit Court, W. D. Arliansas, Ft. Smith D. August 6, 1900.) 

1. Railboads— PowBK OF Bminent Domain— Aekansab Statutes. 

Under the statutes of Arlsansas, as eonstrued by the suprême court of 
the State, a railroad company which has complied wlth Sand. & H. Dig. § 
6148, and thereby eiïected its incorporation, becomes vested with the right 
to exercise the power of eminent domain; and its failure to comply wlth 
the subséquent provisions of the statute relating to Its organization can- 
not be Involied as a défense to proceedings under the statute to condemn 
right of way or an easement to cross the tracli of another road. 

2. Same. 

A railroad company authorized by its articles of Incorporation to con- 
struct, acqulre, purchase, own, equip, and operate a railroad between des- 
ignated. termlni may lawfuUy purchase the road of another company, and 
make use In Its own Une of such portion of the traclî of such road as It 
sees fit; and the building of a new road Connecting with such track does 
not make necessary a compliance with the requlrements of the Arkansas 
statutes relating to an extension by a railroad company of its road before 
it can maintain proceedings to condemn a right of way. 
8. Same— CROssiNa Tback op Anothbr Road. ' 

Under the Arkansas statutes which enjoin upon every railroad company 
whose railroad Is or shall be crossed by any new railroad the duty of unit- 
Ing with the owner of the new road in forming such crossing, and of grant- 
Ing ail necessary facilities for that purpose, and also for the interehange 
of business at such crossing, where a company desiring to cross with its 
track the track of another company suggested to the latter a point of 
crossing, which was approved, such approval estops the older company 
from objeeting, either to the necessity for the crossing or the place, in 
subséquent condemnation proceedings made necessary by the failure of 
the two companies to agrée upon the terms, and after the new companv, 
in reliance thereon, has purchased right of way and constructed Its road 
nearly to the point agreed on for the crossing. 
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4 8a»b. 

A raUroad compaùy whlch constructs and opérâtes a Une of road In 
itiQOther State subject to the laws of such state, whlch glve other roads 
the right to cross its tracks, and whlch requlre it to afEord ail proper 
faclllties therefor, bas no right to Impose upon anotber oompany unusual 
and unnecessary terras as a condition for permitting such a crossing; and 
Its demand that a crossing eompany shall construct and maintain at its 
sole expense an interloeking switch, such as It does net Itself maintain at 
any crossing similarly sltuated on its line, is not a reasonable demand 
whlch wIU be enforced by the courts. 

6. Samh— iObstrccting Cbossing by Anothek Company. 

Where a railroad eompany, after agreelng wlth another eompany as to 
the point at which the latter should cross its track, and upon the subsé- 
quent refusai of the second eompany to agrée to unreasonable conditions, 
constructed a switch and a spur track on either slde o£ its main track 
at such point on différent grades, and for which it had no need, the 
real purpose being to preyent the crossing, such tracks. wlU be treated by 
the court as mère obstructions, which will not be permltted to Interfère 
wlth the crossing, or to enhance the damages awarded therefor. 

This wais a proceeding by a railroad eompany under the sta tûtes 
of Arkansas to condemn right of way and also an easement to cross 
the right of way and tracks of another eompany. 

The folio wing are the findings of fact: 

On this day came on to bé determined the above-entitled cause heretofore 
submitted, after argument by the respective attorneys of the parties, on the 
pleadings, exhlbits, the dépositions of witnesses reduced to writing and flled, 
maps, plats, profiles, written stipulations, and other proof, and the court, 
being no^y fully advised, doth make the following spécial findings of fact: 

Tliat the Arkansas & Oklâhoma Railroad Company is a corjjoration duly 
organized under the gênerai .statutes of the state of Arkansas for the incorpo- 
ration of raiiroads, and the' St. Louis & San Francisco Railroad Company is 
also a corporation organized under the laws of the state of Missouri, and at 
the institution of this sUit,'amd for many years prior thereto, owned and oper- 
ated a railroad running nûrth and south through the eastern part of Benton 
county, Arkansas, and through the town of Rogers, in said county, which is a 
town of about twenty-five hundred Inhabitants. That for many yéars prior 
to the institution of this suit an independènt railroad line, about six miles in 
length, known as the "Bentonville Railroad," was operated between the towns 
of Rogers and Bentonville, In the same county, and by an arrangement between 
the BentonvUle Railroad and the défendant eompany the former road inter- 
seeted the làtter about three-quarters of a mile north of the dépôt of the 
défendant conipany at the town of Rogers, and used the track of the défend- 
ant eompany from the point of intersection to said dépôt for its terminal faclli- 
tles. On the Ist day of April the plaintiff eompany, the Arkansas & Oklâhoma 
Railroad Oompany, flled Its articles of IncorpOijation in the office of the secre- 
tary of state of Arkansas, said incorporation having been had under section 
6148 of Sandels & Hill's Dlgest of the state of Arkansas, and In conformity 
thereto. That said railroad eompany was incorporated, as stated in its char- 
ter, "for the purpose of constructing, acqulring, purchasing, owning, equipping, 
and operating a railroad frorn a point at or near the southeast corner of section 
thlrty-one, in township twenty north, range 29 west, in Benton county, Arkan- 
sas; thence In a westerly direction across the track of the St. Louis & San 
Francisco Railroad, and by the way of the tovn of Bentonville, in said county 
of Benton, and j cofltlnuing In a westerly direction across the track of the 
Kansas City,. , Plttsburg & Gulf Railroad to the southeast corner of section 
thlrty-flve. In township twenty north, range thirty-three west, in said county 
of Benton," making the entire Une of said proposed railroad between twenty- 
four and twenty-flve miles in length. Before this suit was begun, the Benton- 
vUle Railroad was absorbed by the Arkansas & Oklâhoma Railroad Company, 
and after its absorption, and up to the commencement of this suit, the Arkan- 
sas & Oklâhoma Railroad Company, by an arrangement with the défendant 
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Company slmilar to that whlch had previously exlsted between the Bentonvllle 
Railroad Company and the défendant Company, continued the use of the de- 
fendant company's tracks at Rogers for terminal purposes. That the défendant 
railroad Company originally owned, laid oft, and platted the town of Kogers, 
reservlng certain properties for railroad purposes, including the right of way 
wbich plalntiff company now seeks to cross. That some time afterwards it 
acquired title to the eighteen-aere tract described in plaiDtifC's complaint by 
donation from the people of Eogers, In order to secure a roundhouse and the 
end of a division at that place. That a roundhouse was constructed on said 
eighteen-acre tract, and the end of a division also maintained at Rogers until 
1886 or 1887, when the end of the division was removed to Chester, and said 
roundhouse and eighteen-acre tract abandoned for railroad purposes. The 
roundhouse vras left standing, and a single track running thereto was also 
left. Ail other tracks were taken up. That since the removal of the end of 
the division to Chester the roundhouse and the eighteen-acre tract hâve been 
abandoned for ail railroad purposes. That at the commencement of this suit 
the walls of the roundhouse were crumbling down, the roof had rotted ofï, 
and nothlng remained except the dilapidated walls and the single track, which 
was used by an oil company whlch had an oil tank upon the premises alongside 
of the remaining track. That said eighteen-acre tract was not reserved, when 
the town was laid olî, for railroad purposes. That it lies outside of the original 
plat of the town, and, since the end of the division was removed, has been an 
abandoned common; used by the défendant company for no railroad purpose 
whatever. That early in 1898 the plalntiff company entered upon negotiations 
with the proper officers of the défendant company for new arrangements for 
terminal facllitles, either joint or otherwise, at Rogers, and was then notified 
that, after the extension of the plaintiff's road west from Bentonville, it must 
provide its own terminal facilities, and that Joint facllitles would not there- 
after be entertained. That thereupon the plalntiff company began negotiations 
with the défendant company for the crossing of the défendant road at Eogers. 
That, as the resuit of Personal interviews and correspondence with the gênerai 
solieitor and the vice président and gênerai manager of the road, Mr. Yoakum, 
as well as of correspondence with the latter, the plaintlfî company was re- 
quested by Mr. Yoakum to designate a point for a crossing, and did so designate 
the very point at which It now seeks to cross; and the plaintifC company, look- 
ing to an amlcable arrangement with référence to the point of crossing, made 
inquiry of the défendant company whether or not there was any other point 
at whlch it would prefer that plalntiff company should cross. To this Inquiry 
Mr. Yoakum, the gênerai manager of the défendant company, wrote the fol- 
lowlng letter: 

"St. Louis, January 28, 1899. 
"Crossing at Rogers. 
"Mr. J. M. Bayless, Président, etc., Bentonville, Ark.— Dear Sir: I hâve gone 
over, with Mr. Blsbee, the matter of the crossing of the Arkansas & Oklahoma 
Une through our station grounds at Rogers, and we were unable to suggest 
a point of crossing that would be less objectlonable than the one Indicated by 
you. Whenever you are ready, after the contract Is signed, Mr. Bisbee will 
corne or send some one to Eogers, and deflnitely fix the grade and point of 
crossing. After the agreement is signed, the matter of détails can be ar- 
ranged between Mr. Bisbee and yourseif, I thlnk, without any difEculty. 

"[Signed] Yours, truly, B. F. Yoakum, by G. H. B." 

"C. H. B," It Is shown In the proof, was the clerk or secretary of Mr. 
Yoakum. Before this letter was written, the matter had been referred by 
Mr. Yoakum to Mr. Bisbee, who is a civil engineer in the employment of the 
St. Louis & San Francisco Railroad Company, and the superintendent of 
its tracks, bridges, and buildings at Rogers; and Bisbee had recommended the 
crossing at the point designated in the complaint, upon condition that an inter- 
locking plant was provlded for. That the plalntiff company, in February, 
1899, notified the défendant company that It would not stand the expense of 
an interlocking plant, and would force its way through at that point. The 
disagreement, therefore, with référence to the point of crossing, mainly grew 
out of the refusai on the part of the plaintifC company to stand the expense of 



750 103 FEDERAL REPORTER. ' 

an InterlOcfklng plant Prior -tb ihla a contract had be&n prepared by the 
plalntlff Company speclfylng the Conditions and requlrements which the dé- 
fendant Company requlred, and the plalntlff company had refused to sign It, 
and had prepared and tendered ànother contract, whlch was not accepted by 
the défendant company. There Was no disagreement between the parties 
as tp the point of crosslng. It gtèw ont of the controversy over the Inter- 
lockiiig plaht and the expense lacldent to Its provision and maintenance; In 
short, a controversy over the amount of compensation that plaintffl company 
was requlred by the défendant cbttipany to bear In order to efCect the crosslng 
at the point speclfled. Immedlately after recelving the Yoaknm letter above 
set forth, the plalntifiC compahy,' à'cttog in good falth upon that letter, bought 
certain lahds lying north and west of the defêndant's said elghteen-acre tract 
on which to construet Its roadbed, swltches, and wye, preparatory to crosslng 
at the point agreed upon, and proceeded, at great expense, to construet its 
roadbed and wye thereon, 'whleh- was constmeted down to the point of inter- 
section on the northern boundary of the elghtëen-acre tract above referred 
to. It aléo ptôceeded to acqulretie right from the town Of Eogers to extend 
Its roadbed east and south of the point deslgnated for the crosslng of the 
plalntlff company's Une, down Arkansas fitreet In the town of Rogers, to a 
point opposite the défendant conlpany's dépôt, and only a very short distance 
therefrom, and at whlch dépôt for many years the plalntlff company had trans- 
acted ail of Its local business àt Hogers, using the défendant company's track, 
as above stated, for thrèe-qtlârters of a inlle north of Rogers for its ter- 
minal facillties. After the stîld lands were purchased and said rlghts acqulred 
by thé plalntlff company, and the défendant company advised of it, and after 
the rlght of way on the east slde of the défendant company's track was pro- 
cured from the town of Eogers, the défendant company permitted the plaln- 
tlff company to go on and cohStruct its roadbed and wye down to the Une of 
the said elghteen-acre tract, 'vrlth the manifest purpose of crosslng the said 
elghteen-acre tract and Its rlght of way and track at the point deslgnated, and 
never, up to the tïlal, wlthdrew, or attempted to wlthdraw, the said letter of 
Mr. Toàkum, agreeing to thé point deslgnated as the proper point for cross- 
lng, or even protested that It Was not a proper point to cross, or that It would 
In any way interfère wlth Its business, or detract from the osefulness of Its 
yards; nor did It afterwards clalm that any 'pairt of the elghteen-acre tract 
was necessary for trackàge or future rallfoad purposes at the town of Rogers. 
When the défendant company saw that plalntlff company was constructlng Its 
roadbed and Une and wye doTvn tb the Une Of the elghteen-acre tract at the 
point Its contemplated Une was to enter the elghteen-acre tra.c-t, and whlle the 
iron was being laid thereon, it at once extended a short spur track on the east 
slde of the main track, south, a sufflclent distance to become an obstruction 
to the Crossing of the plaintiff's roàd at the point deslgnated and agreeû upon 
for a crosslng, and constructed a long parallel swltch on its rlght of way on the 
w%st slde of Jts main Une, the full length of the elghteen-acre tract. At the 
tlme the point of crosslng was deslgnated and agreed upon, nelther of thèse 
switches constituted an obstruction at the point of crosslng, and they were 
not put there nntll the plalntlff company began laylng i.ron on its roadbed and 
wye just north of the elghteen-acre tract. Both of thèse swltches were roughly 
and crudely laid down, and below the grade of the main track, and confessedly 
for obstructlve purposes only, and not, as the court flnds, because there was 
any real necesslty, présent or future, for their use, In truth, Mr. Blsbee, the 
Buperlntendent of tracks, buildings, and bridges for the défendant company, 
and who Is a civil engineer of nSàny yeai's' standing, and who extended the 
spur switch on the east slde and constructed the long swltch on the west slde 
of defêndant's Une so as to obstruct the point of crosslng, on cross-examlnation 
was forced to admit that the track of the swltch on the west side is about 15 
or 18 inches below the main tràek, and the east side about 4 feet below, and 
that the natural surface of the groùhd at that point on both sides is approxl- 
mately on a grade wlth the 'main track,-^not entlrely so,— and that hé con- 
structed the switches In tljat way "slmply to keep 'you folks' [meaning the 
plalntlff company] from crossing "us' [meaning tie défendant compalny]"; 
that that was "protection for ourselves" (meaning the défendant company). 
On being asked if he dld not put the switch in as an obstruction to the con- 
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templated crossing by the plaintif!! company, and for no other reason, he sald; 
"I put those switches in because I had instructions to add what sidings were 
necessary to the Kogers yard, and use my judgment when and wbere to put 
theïD in. I put them in on a statement made by Mr. Bayless [who was the 
président of the Arkansas & Oklahoma Kailroad Company] in St. Louis, in the 
gênerai office, glving to understand he was going to force a track over that. I 
took the matter In hand, and did It as protection to ourselves, as he would 
not accept our interlocking plant." It Is clearly established, therefore, that 
the refusai o£ plaintiff company to exécute the contract, among other things, 
providing for an Interlocking plant, Involving large expense which the plain- 
tiff company was not willing to stand, was the real cause of the disagreement, 
and brought about a failure of the original agreement as to the terms of cross- 
ing. The court finds that on the sixteen hundred miles of railroad operated 
by the défendant company, on which there are fifty or slxty crossings by other 
roads, it has only three such Interlocking plants as was required of the plain- 
tiff company,— one at Coburg, just outslde of Kansas City, where the défend- 
ant company crosses two other roads; one at Fair Lawn, in the immédiate 
vicinity of St. Louis; and one about half a mile from Oklahoma City, which 
has some six or eight thousand people; that It has no interlocldng plants at 
such places as Neosho, Mo., Nichols Junctlon, and Sprlngfield, Mo., Ft. Smith, 
Ark., Vinita and Claremore, Ind. T., some of which are towns from three to 
fiye times as large as the town of Eogers; that they hâve several contracts 
for putting in Interlocking plants at some of the points just named, and perhaps 
at other places, and, when inquired of as to the reason why interlocking plants 
had not been put in at those places, the witness Bisbee stated that that was a 
question for the transportation department to say when they needed interlock- 
ing plants, and not him. The court finds as a matter of fact that there Is no 
real necessity for an interlocking plant at Rogers; that there is no unusual 
or extraordinary danger at Rogers in establishing an ordinary grade crossing 
there which is not incident to crossings at other places much larger In size, 
and at which there are no interlocking plants; that the effort to show the 
necessity there for an interlocking plant, and the necessity for additional track- 
age on the elghteen-acre tract, Is a mère subterfuge, havlng no foundation in 
fact, and Is a part of the obstructive tactics employed by the défendant com- 
pany to secure a contract for an Interlocking plant, at their pleasure, at Rog- 
ers, at a place where one is now not required, and not likely ever to be re- 
quired. The testimony fails to convince the court that the crossing of the 
plaintiff's road at the point designated will destroy or materially affect the 
value of Its yard at Eogers, or impair its usefulness, or materially interfère 
with Its business there beyond that which Is Incident to the crossing of a road 
at any point The court further finds that before the institution of this suit 
the plaintiff company had surveyed and located Its Une of road across the 
eighteen-acre tract and across the line of the défendant company at the point 
designated In the complaint, and had made a map and profile of the route In- 
tended to be adopted by sald company, whlch was duly eertified and filed in 
the office of the clerk of Benton county, Ark., as required, and in conformlty to 
section 2765 of Sandels & HIU's DIgest of the Statutes of Arkansas, and that 
the Une surveyed and located runs across the elghteen-acre tract and the right 
of way and track of the défendant company as the same Is described In the 
complaint. The court further flnds that the eastern terminus of plaintiff's 
line, as designated on the map and profile of the plaintiff's road, is In the 
nelghborhood of one mile Southwest from the point designated in the charter, 
and is on the east side of the défendant company's road, as designated in 
its charter; that the proof does not show that the plaintiff company has ever 
made any other survey, map, or profile of its road, or made any changes what- 
ever in this one since It was filed; that the surveyed line is a substantial 
compliance with the plaintiff's charter. The court further finds that the 
yards of the défendant company are about one-half mile from the point desig- 
nated for the crossing of défendant company's road, and the dépôt of de- 
fendant company is a llttle less than one-half mile from the proposed cross- 
ing; that plaintiff's road is now constructed and operated west from Benton- 
viUe about twenty miles, and graded several miles further west in the direction 
of Southwest City, Missouri. The court further flnds that the short spur 
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swltch on tlie east side of défendant éoinpànys iriàln Une; and whlch was ex- 
tendéd 80 as tO eonstitute an obstructfon at the point of crosslng, Is not a 
strtteîj ifi ànj^ gênerai use; one of thé Wltnesses who lived near by and passed 
the Swltçh every day testlfylng that hè never saw a car on that switch, and 
nèvet had seèn the swltch open. Thé^côùrt further flnds that the public con- 
venléncè and nécesslty require that the road of the plaintifC company should 
cross the defendant's Une of road àt Rbgefp^ and that the point désigna ted in 
the plalntlffl's eomplalnt is a proper place for the crosslùg; that the necessity 
that the plalntlff's Une should be rijn'ïb the point on :&kansas strèet opposite 
and near the dépôt of the defendttiit'cotDpany is a pubUc necessity was recog- 
nlzed by the défendant Company by-îts joint arrangement for the use of its 
own tràek for many years to Its sald dépôt near that point, as well as 
shown l^ other testimonyi and especfâlly by the îoalrum letter above quoted. 
On the above flndings of faet the court maliés the followlng déclarations of 
law: 

1. That the Arkansas & Oklàhoma liallroad Conipany is a corporation hav- 
Ing power to exercise the flght of éiïflnéht domain, àhd has In àll things con- 
forméd to the statutes of the state of Atkansas givlng It the rlght to the 
exercise thereof, and that thls prodeéding to coodemn is toi à necessary and 
publie purposè; •■ .. " , 

2. That the défendant company IS estopped from being heard to say that 
the point designated for thé crossing b^ the plalntlff company Is not a suitable 
and proper point for the erbSslngV or that there is no necessity therefor. 

3. That, If It Is not so estopped, the court dedares that the point designated 
Is a proper place for the crossing, and that there is a pubUc necessity that the 
plaintlfE company should crosg the defendant's Une so as to* reach the point 
In Arkansas street opposite the dépôt df the défendant company In the town 
of Rogers, and that such necesëlty Is shown by évidence and recognized by 
the défendant by the Arrangement ehteted Into by it with the BentonviUe 
Railroad for the joint usé Of Its tracks In order that the BentonviUe Railroad, 
and afterwards the plàJntlïC company, rhight reach the dépôt of the défendant 
company. 

4. That the eightèen-acre tract of land is in no proper or rightful sensé a 
part of thé yards of the défendant coinpahy, but Is property how, and which 
has been for years past, held by the défendant raUroad company for no publie 
purpose connèctëd vrith- its raUfoàd business, and is, therefore, subject to 
condetnnfttlulnti for public purposes Uké' the iproperty of any other corporation or 
Indlvidual. 

5. That the plalntlff company îs èi!):tltled to the right of way as described 
In the comiplaint, through the elghtèéii-acre tract, and of one hundred feet in 
wldth, aûd thàt the same ShOnld' be cohdeip'ned for that purpose, and that the 
value therèof, and the dajnage to thé remalnder of the tract, Is the sum of 
$550; that the plaintiff company shcitild not be allowed to condemn for its 
sole and sépàrate use any portion of the right of wày oi* traek of the défend- 
ant company, but Is entltled to an ,eàseiiient over the satnie for the crossing 
at the point designated in the complkint for a single trâck of standard-gauge 
rallway; a,hd that the plalntlff cémpaày should pay aU of thé. expansés neces- 
sary toth^ construction bf an Otdlnaiy grade crossing across the defendant's 
main line-'âfthe t)oint designated lu' thé conipïàint, Including the necessary 
gradih^i iron, frogs, switches, and othér appurtenances for an ôrdlnary cross- 
ing, as 'Well as the labor and ail; matérlal used In constructlng the same. 
In short, tihat the crossing of thé defendant's llUe should be made whoUy at 
the èxpense of the plalntlff cdinpany, and that the def éludant company should 
furhish sUChfacilittes therefor as the' Statute feqnires. The court further 
déclares that thé switches on the east àh^ "west sides of sald road at sald 
point of crossing should be treated' as mère obstructions, Whlch the court 
flnds they aïe, and are not s-^dtches corifetfucted there for railroad purposes 
because necessary or désirable fô'r defendant's business. The court further 
déclares that the plalntlff cbinpàiiy should hâve the right to cross -Whàt is des- 
ignated Ih the cOhiplaint as the "mlir éwltCh" at a point, Jh the cehter of 
Arkansas ' Street; tod thât the plaintiff conipany should furnîsh the' material, 
Including the grading, iron, frogs, switches, and other necessary appurtenances 
for an ôrdlnary grade crossing, as well as aU other làbor and material In eon- 
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Btnicting the sarae. In short, that the crossIng of defendant's main Une and 
mill swltch should be made whoUy at the expense of the plaintiff, and that 
the défendant company should furnish such facilitles therefor as the statute 
reqnires. The court further flnds the damages of the défendant company for 
such easement over Its said right of way, track, and mill switch, as well as 
the damages -which the défendant company sustalns by reason of the crossing 
thereof, to be the sum of $450; maklng the total damage to be paid by the 
plaintiff the sum of ?1,000. 

It Is therefore considered, ordered, and adjudged that a right of way one 
hundred feet In wldth be, and the same is hereby, adjudged and condemned 
in favor of the plaintiff company, the Arkansas & Oklahoma Eaiiroad Com- 
pany, and against the St. Louis & San Francisco Eaiiroad Company, across 
the following described real estate, situate in the county of Benton, and state 
of Arkansas, to wit: "A part of the northwest quarter of the northwest 
quarter of section 7, township 19 north, range 29 west, and more particularly 
described as folio ws, that is to say: Beginning at the northwest corner of 
said northwest quarter of said section 7, township 19 north, range 29 west, and 
runnlng east with the Une of said section 7 535 feet, and to the western 
boundary Une of the right of way of the St. Louis & San Francisco Railroad; 
then in a southwesterly direction along the west boundary Une of said right 
of way, and 50 feet from and parallel with the center of the railroad track 
of the said St. Louis & San Francisco Kailroad, 2,016 feet to the north boundary 
Une of Maple street, in the town of Rogers, Arkansas; then west along with 
said north boundary Une of Maple street 86 feet, more or less, to the north- 
east corner of Maple and Douglas streets, Sikes' addition to said town of 
Rogers; thence north along the east boundary Une of said Douglas street a 
distance of 380 feet to the northeast corner of Douglas and Cedar streets, in 
said town of Rogers; thence in a westerly direction along the north boundary 
Une of said Cedar street to the point of intersection of the west boundary 
Une of said section 7; thence north along said western Une of said section 
7 to the place of beginning,— containing eighteen acres, more or less." And 
that said right of way hereinbefore referred to is described as foUows, that is 
to say: That the center of said right of way enters upon the said eighteen 
acres of land hereinbefore described at a point 31 feet east of the north- 
west corner of said section 7, township 19 north, of range 29 west; then 
runnlng in a southeasteriy direction to a point of intersection of the western 
boundary Une of the defendant's right of way 1,060 feet south of a portion 
of the north boundary Une of the northwest quarter of the northwest quarter 
of said section 7. The said right of way so condemned shall embrace 50 feet 
on elther side of said above-deseribed Une across said entire tract of eighteen 
acres of land, the said right of way being more accurately described In plain- 
tifC's complalnt, to which référence is made, but not to interfère with the 
ronndhonse or switch thereto. It is further considered, ordered, and adjudged 
that the plaintiff company is entitled to an easement for a standard-gauge 
railroad track across the entire right of way of the défendant railroad com- 
pany at a point fixed by continuing the Une heretofore described as the center 
or the right of way across said eighteen-acre tract in a southeasteriy direction 
across the defendant's right of way, and across the defendant's railroad track, 
at a point thereon 1,159 feet south of the point where said track Is crossed 
by the north boundary Une of the said northwest quarter of the northwest 
quarter of said section 7; then continuing in a southeasteriy direction over 
and across the defendant's right of way on the east side of Its track a distance 
of 169 feet to a point of intersection of the eastern boundary of the street 
known and designated as "Arkansas Street," in said town of Rogers, which 
street runs south parallel and contiguous with defendant's right of way, said 
easement across said right of way and railroad track of the défendant company 
belng of snfQclent wldth only to eonstruct and grade a track of a standard- 
gauge rallway, and not to exceed at any point 20 feet. It is further con- 
sidered, ordered, and adjudged that an easement be, and the same is hereby, 
condemned in favor of the plaintiff company across what is known and de- 
scribed in the complalnt as the "mill switch," at a point In the center of said 
Arkansas street, and in the middle of said street, where said switch crosses 
the same, and that such easement be of such wldth only as is necessary for 
103 F.-^8 
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the construction <?^ Ihe track and beâl pf sald^ .plaintlff railwp.y, company. It 
Is further con^l^esed, ordered, and adj^dgéd iHàtall the èjfpénSë of said cross- 
ings, Including %«> neoessary grading, iron, îrogs, swltçliés, àûd pther appar- 
tenances for an ordinary grade crosslng, as well as tïie labbr ànd ail materlal 
used in constrnjçtjjig; ithe sajne, be supplied and ftirnisUed bj^ the plaintifC Com- 
pany, and that. tb^ pWntlffi Company pày, into the trea|ttty ,ot tbls court, for 
the use and b(!n^fttof tbe défendant cqmpany, or to thè défendant company, 
or Its attorney of record, by way of compensation for d£tti^a:ges sustained by 
the défendant, coDjipany, as stated In the spécial findiJigS, bf fact hereinbefore 
recited, the Sï^ii of $1,000, for the sole use. and behooif ofthe défendant com- 
pany. It Is furf|i|Br considered, ordered, and adjudged that eaçb of the parties 
to this proceeding pay its own costs incurrèd hereln. ït Is fiirther consideredi 
ordered, and adjudged that, upoh the plaintifC comp^hy co,iiiï>lylng with the 
terms of this Judgmeht, the proper lands and eaaemèùts hereinbefore de- 
scrlbed be, and the same are hereby, condemned to the use of tbe pîalntlfl as 
hereinbefore mdri^partiçularly stated, and that the plaintifC company hâve 
the right to enter upon and construct Itç Une of railwây over and across sald 
property and defendant's right of way ànd railroad track and swltches as the 
same are hereinbefore descnbed, and, upon the failure of the plaintifC company 
to pay the awoflipl; hereinbefore stated -within thirty dâys next after the rendi- 
tion of this judgment, that ail of its rights hereln described, be, and the same 
are hereby. forfeited,; and tbis judgment held for naùght 

James A. Eic6, for plaintiff. 
B, E. Davidaoû, for défendant. 

EOGrEES, District Judge. This is a civil procçeding under the 
statutfes of Arkansas, and demanda relief under two distinct stat- 
utès: ■■', ' '''„''■■ 

First. The cpndemnation Qf the right of way, acr6ss the 18-acre 
tract of land described in the complaint; and the proceeding for that 
purpose was instituted under the following sections of Sandels & 
Hill's Digest bfthe Statiiçjtèrof Alrkansas:^ ^^ ^ ^:^' ■ - " 

"Sec. 2770. 4^ny railroad, t^egraph or téléphone coniRany.organlzed under 
the laws of thïssjtate, atter.ha^ng aurvéyéd and locàted Us Unes of railroad, 
telegraphor téléphone, sÉatt, in, ail cases whére sucb côjïQpanies fail to ob- 
taln by agreemenjt 'with the o^ner of tfte property through whlch sald Unes 
of railroad, ielegraph or telépHorie may be located, the, rigbt Of way ovef the 
same, apply ito th,« circuit cpurt of the çounty in whicb satd property is pltu- 
ated, by petltloDk to hâve the daniiages for such right of wày assessed, giving 
the owner Ojf sucb property çti least tenday^s' notice In ;wrrltlng of the tlme and 
place wheresuc^ pétition TvlU be heard," , , 

"Sec. 2772. ,ïf :'ihe o^vner bis owners of Sùcb pçppeïti' be non-residents of 
the State, iiiÇatUta oï persons of urisoundpiind, sucb no|:ic;8 shaU be igiven by 
publication lia anynewspaper In sald cpunty whlch is Jititborized b^ law to 
pubUsh légal notices, which notice shall be pubUshed foi tbe same length 
of. tlme ^s way be required ïn other civil cases. If thére'be no such news- 
paper publishedin the coùnty, tben sald publication sliaU be made in some 
such newsp^per designated by ihe circuit clerk, and ç(nè wrltten or prlnted 
notice thereof postpd on tbe door of thé cpiirt bouse o^'isuçb county." 

"Sec. 2774. Supb pétition sliall, nearly 8,^ njay be, deScribe the lands over 
whicb sald rpftd is located, and for wlùè|ï, damages are à*ked to be assessed, 
whether improvéd. or unimproivèd, and be s^orn to." 

"Sec. 2776. Tne amount of damages tb be paid the owner of such lands for 
thp right of Wfty f or the usé of such company shall be determined and assessed 
Irrespective b£;ai)ybeneflt such owner may receive frow any Improvement pro- 
posed by. suebtCoinpany. 

"Sec. 2t77. 1» ail cases wliere damages for the rigbt of way for the use of 
any railroad ,coiitipany hâve been assessed In the manner hereinbefore pro- 
vlded, it shall be tbe duty of such railroad company to deposlt wlth the court 
or pay to the owners thcamount so assessed, and pay such costs as may, In 
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the discrétion of the court, be adjudged against it, within thirty days after 
such assessment; whereupon it shall and may be lawful for such railroad Com- 
pany to enter upon, use and bave the right of way over sucb lands f orever." 

"Sec. 2780. In ail cases where such company shall not pay or deposit the 
amount of damages assessed as aforesaid within thirty days after such assess- 
ment, they shall forfait ail rights in the promises. 

"Sec. 2781. The -words 'right of way' as used in this act, shall be construed 
to mean and inelude ail grounds necessary for slde-tracks, turn-outs, dépôts, 
work-shops, water stations and other necessary buildings." 

Second. The condemnation of an easement, merely, across the 
right of way and the tracks of the défendant company ; and for that 
purpose the proceeding was instituted under the following sections 
of said digest: 

"Sec. 6345. Every railroad corporation created and organized under the laws 
of thJs State, or created and organized under the laws of any other state or 
the United States, and operating a railroad in this state, shall hâve the power 
to cross, intersect, join or unité its railroad with any other railroad now con- 
structed or that may hereafter be constructed, at any point on its route and 
upon the grounds and right of way of such other railroad company, with the 
necessary tumouts, sidings, and switches and other convenienees in further- 
ance of the object of its construction. And every railroad company whose rail- 
road is or shall be crossed, joined, or interseeted by any new railroad shall 
unité with the owners and corporation of such new railroad in forming such 
Crossing, intersection and connection, and shall grant to such railroads so 
crossing, intersecting or uniting ail the necessary faciUties foi that purpose as 
aforesaid. 

"Sec. 6346. If the two corporations ean not agrée upon the amount of com- 
pensation to be made for the purposes set forth in the foregoing section, or 
the points or manner of such crossing, junction or intersections, the same shall 
be ascertained and determined by a court of compétent jurisdiction in the 
same manner as provided for the ascertainment of damages for right of way 
for railroads. 

"Sec. 6347. Every railroad company operating a railroad in this state shall 
cause ail freight and passenger trains running on their roads to stop at ail 
points on their roads where another railroad crosses, joins, unités or intersects 
and take and recelve on their trains ail passengers, freights and mail which 
such railroad so crossing, joining or intersecting has for shipment at such 
point, and shall carry the same and shall also discharge ail passengers, 
freights and mail consigned to said point of crossing. Intersection or junc- 
tion of such railroad, and which is to be transported, carried and conveyed 
on said railroad, and no railroad company shall in any wise discriminate 
against passengers or freight transported or conveyed by any intersecting 
railroad company. 

"Sec. 6348. Any railroad company violating any of the provisions of the pre- 
ceding sections shall forfeit and pay to the company injured thereby double 
the amount of damages which such injured company may hâve sustained, to 
be recovered in any court of compétent jurisdiction." 

There is no reported case of the suprême court of this state, nor 
in the United States courts, so far as has been discovered, settling 
the practice or the nature and character of the judgment to be ren- 
dered under the last-named sections of the statute providing for the 
crossing or intersecting of one railroad by another, and the statute 
itself is so crude and meager in its provisions as to what the court 
is to do that I hâve found no little difflculty in framing any judg- 
ment adéquate to the situation without trenching on législative 
ground. It is to be hoped that this case may be taken to a higher 
court, where some authoritative décision can be rendered for future 
é'uidance of the inferior courts, and that the attention of the leg- 
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islature of the stâte may be dra-wn to the crude, incongruous mass of 
patchwork législation in regard to rai|.rôftds in tbis state WÏÏÏçh now 
a^most defeats intelligent judicial interprétation and eïnforcement in 
many particulars. 

It was urged with much persistence that the plaintiff corporation, 
at the commencement of this suit, had not been organized so as to 
authorize it to exercise the right of eminent domain. It was not, 
however, insisted that it had not complied strictly with section 6148 
of Sandiels & Hill's Digest. It was insisted that it had not complied 
with section 6149 of SaHdëîs & Hill's Digest, and that a compliance 
with that section of the stâtute was a condition précèdent to its right 
to exercise the power of eminent domain. To this contention I can- 
not agrée. The question has been settled by the suprême court of 
Arkansas in the case of Brown v. Eailway Co. (Ark.) 56 S. W.' 862. 
Upon the authority of that case, which is binding upon this court, I 
hold that, upon compliance by plaintiff with the section 6148 of San- 
dels & Hill's Digest, the plaintiff became an incorporation vested 
with the right to exercise the power of eminent domain, and that its 
f allure to çomply with the subséquent provisions of the statute, if 
such were true, relating to its organization, are questions which the 
défendant cannot raise under the statutes and décisions in this state 
in a proceeding like this, but that such questions must be remitted 
to the state under whose laws the plaintiff corporation was organ- 
ized. 

It was also urged that the plaintiff corporation had not complied 
with the act entitled "An act to amend the railroad laws of this state," 
found on page 365 of the bound acts of Arkansas, approved May 8, 
1899. This act ^as not in fprce wheq the plaintiff corporation was or- 
ganized or this suit was brought. It has no application to the case, 
and does not aflect the organization of the plaintiff corporation, or im- 
pose any duty upon it as a condition précèdent to the right to maintain 
this suit. 

It was insisted that the plaintiff corporation, in seeking to build into 
the town of Eogers, was extending its road. Such is not the case. 
If the work now sought to be done was being prosecuted by the Benton- 
ville Eailroad, which plaintiff corporation absorbed, the contention 
might be pressed with much force that it could only be done af ter a 
compliance with section 6176 of Sandels & Hill's Digest, as amended 
by the act of May 8, 1899. But such is not the case. The plaintiff 
corporation, when organized, was not, under its charter, compelled to 
buy the Benton ville Eailroad, or, after buying it, to cpntinue the use of 
its whole line. It took ont an original charter of its own, and defined 
its termini. It had a right to do tins, and, if it chose, it had the right 
to absorb by purchase the Bentonville Eailroad. But such a purchase 
did not compel it to adopt its whole line. It may be that, under the 
provisions of the constitution of this state, the plaintiff would not hâve 
had the right to hâve paralleled the Bentonville road from Eogers to 
Bentonville with its road; but whether it did or not was not a 
question for the défendant corporation, but was a question for the 
state. Surely, if it had the right to buy the Bentonville Eailroad, it 
might use such portions of it in operating its own line as it saw fit, 
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and I know of no authority or power anywhere to prevent it froni 
abandoning other portions so long as it operated its Une of road from 
Kogers to Bentonville. At ail events, as stated, thèse were not ques- 
tions the défendant could raise, but questions for the state, whose 
créatures ail domestic corporations are. Tbe construction of the road 
into Rogers by plaintiff was not, therefore, an extension of its Une, 
nor was it a branch Une. It was merely the construction of its Une 
as originally chartered, which charter was in no wise alïected by the 
act of May 8, 1899. And the mère fact that in constructing its road 
from Rogers to Bentonville it used the greater portion of the old Une 
of the Bentonville Railroad does not alter the fact that it waa simply 
constructing, under its original charter, its own road. 

Several other questions of a purely technical character were raised 
by the défendant corporation, but I think they are wholly without 
merit, or are determined either by the spécial flndings of fact or the 
principles decided in Brown v. Railway Co., supra. 

Much évidence of an expert character was taken in this case in the 
effort to show that no publie necessity had been shown for building 
this road down Arkansas street to a point opposite the defendant's 
dépôt in the town of Rogers, and hence no right to cross its 18-acre 
tract and its main Une and switches on either side thereof;. second, 
that, if such necessity existed, other points of crossing and other 
routes into said town were equally accessible, less injurions and 
dangerous to the public and the defendant's employés and business 
interests, and that no engineering obstacles or difiiculties interposed 
to prevent the adoption of such other routes, and that it was only a 
matter of economy that the route songht was adopted ; third, that the 
right of way and 18-acre tract were already condemned for railroad 
purposes, and should not, in the absence of imperative necessity, such 
as would defeat the purpose of plaintiff's charter rights, be condemned 
for other like railroad purposes by another corporation; fourth, that 
great loss and injury would be sustained by the impairment of the use- 
fulness of defendant's yards if the crossing sought was allowed; 
flfth, that the grade of defendant's road at that point was unfavorable 
to a crossing; and other obstacles, more or less spéculative and im- 
aginary, were pressed with apparent zeal and pertinacity on the at- 
tention of the court. The St. Louis & San Francisco Railroad Com- 
pany, although a foreign corporation, can only do business in this state 
by conforming to its laws. It is hère by the grâce of the state, and 
not by any right conferred upon it by any other sovereignty. Being 
hère by the grâce of the state, it is entitled to the full protection of 
its laws; and, on the other hand, it should cheerfully conform to any 
laws regulating it enacted for the gênerai welfare of its people and 
the interests of the state. 

Section 1, art. 17, of the constitution of Arkansas of 1874, provides: 

"AU railroads, canals and tnrnpikea shall be public highwaya, and ail rail- 
roads and canal companles shall be common carriers. Any association or cor- 
poration organized for the purpose shall hâve the right to eoustruet and oper- 
ate a railroad between any points within this state, and to connect at the 
state line with railroads of other states. Every railroad eompany shall hâve 
the right with Its road to intersect, connect with or cross any other road, 
and shall receive and transport each the other's passengers, tonnage and cars, 
loaded or empty, without delay or discrimination." 
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Section 9 of the same article protides: 

"The exercise of the rlght of emlnent domain shall never be abridged or so 
construea as te prevent the -gênerai assembly from taking the property and 
franchises of Incorporatedf (àjmpanies and subjectlng them to publie use the 
same as the property of Indlylduals." 

Section 6175 of Sandels & Hill's Digest confers extensive powers 
upon corporations, and also places upon them liabilities and restric- 
tions, and, among other tMngs, provides that they shall hâve power 
"to construct their road upon or across any stream of water, water 
course, road, highway, railroad or canal, which the route of the road 
shall intersect." And by the sixth paragraph of the same section it 
is provided that they "shall hâve power to purchase lands or take 
them, may change the Une of its road iwhenever a majority of the di- 
rectors shall détermine, as is hereinafter provided, but no such change 
shall varyi the route of sùch road to exceed five miles laterally." It 
will be seen, by reading sections 1 and 9 of the constitution of th^s 
state, above quoted, that every railroad corporation doing business in 
this State, and holding property therein, holds the same subject to 
the statè's right of eminent domain, and to hâve its property and 
franchises subjected to public use, the same as the property of indi- 
viduals.- It will also be seen that ail railroads hâve the right to con- 
struct and opéra te their Unes between any points within this state, 
and the further right to intersect, connect with, and cross any other 
road, and are comi)elled to receive and transport each the other's 
passengers, tonnage, and cars, loaded or empty, without delay or dis- 
crimination. And the législature of this state, by the act of March 
20, 1888, embraced in sections 6345, 6346, and 6347, above quoted, in 
pursuance of the foregoing provisions of the constitution, gave every 
railroad corporation created and organized under the laws of this 
state, or the laws of any other state, and operating a railroad in this 
state, the power to cross,' intersect, join, or unité its railroad with any 
other railroad now constructed, or that may hereafter be constructed 
at any point on its route, ànd upon the grounds or right of way of such 
other railroad company^ with the necessary turnouts, sidings, switches, 
and other conveniences in f urtherance of the object of its construction ; 
and it enjoins upon every railroad company whose railroad is or shall 
be crossed, joined, or intersected by any new railroad to unité with 
the owners and corporation of such new railroad in forming such 
crossing, intersection, and connection, and to grant to such railroads 
so crossing, intersecting, or Connecting ail the necessary facilities 
for that purpoise. It also provides that, if the two corporations can- 
not agrée upon the amount of compensation to be paid for the pur- 
poses hereinbefore stated, or cannot agrée as to the points or manner 
of such crossing, junction, or intersection, the same shall be ascer- 
tained and détèrmiued by a coiljt of compétent jurisdiction, in the 
same manner as provided for thé ascertainment of damages for right 
of way for railroads. It is also provided in section 6347 that every 
railroad company operating a railroad in this state shall cause aîl 
freight and passenger trains running on their roads to stop at ail 
points on théir roads where another railroad crosses, joins, unités, or 
intersectSjand take and receive on their trains aJl passengers, freights, 
etc., and for failure to do any of thèse things such railroad company 
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forfeits double the amount of damages wMch the injured company may 
sustain, to be recovered in any court of competeut jurisdiction. It 
was the duty, therefore, of the St. Louis & San Francisco Railroad 
Company, upon application of the plaintiff corporation, to unité with 
it in effecting the crossing of its road; and what is meant by the word 
"unité" is "to concur, or act in concert with" the plaintiff corporation 
in accomplishing that end. And it was its duty to do this in good 
faith, and to offer ail necessary facilities with the view of accomplish- 
ing that purpose. 

In the premises now under considération the défendant company, 
in the opinion of the court, while protesting its désire not to be cap- 
tions, but amicably disposed to unité in effecting the crossing of its 
road by the plaintiff company, has wholly failed to obey either the 
law or the spirit of the constitution and laws of this state regulating 
the crossing of railways. By permitting the Bentonyille Eailroad, 
while it was in existence, and the plaintiff company after it absorbed 
the Bentonville road, the use of its track for three-quarters of a mile 
in order to reach its dépôt, it recognized and admitted the public 
necessity for the plaintiff company, after such joint facilities were 
denied, to extend its line as near to the defendant's dépôt as pos- 
sible, and manifestly for the mutual convenience of the traflic and 
travel of both roads, for both roads are compelled by the statute of 
the state (which it is to be presumed they both wish to obey) to stop 
ail trains at ail intersections or crossings, and to reçoive each the 
other's passengers, freight, and cars. If this could be done at the 
defendant's dépôt, and to the satisfaction of both roads and the pub- 
lic, rather than to hâve two dépôts and two stops within three- 
quarters of a mile of each other, manifestly it was for the mutual 
convenience of both roads, and more satisfactory to the public, to do 
so. And so, when the défendant company, after submitting the re- 
quest to cross at the point designated to its engineer, and having 
received his report, then wrote plaintiff to the eft'ect that the point 
suggested by plaintiff for crossing was as little objectionable as any 
other point it could name, it not only conceded the necessity for the 
crossing, but it also waived ail objections to the point suggested. 
The effort, therefore, to show that there was no necessity for a cross- 
ing, and that the point suggested was ruinons to its business inter- 
ests and to its yard, and that the grade of its road was such as to 
make it expensive and dangerous to hâve the crossing there, is, of 
necessity, futile. Ail thèse objections are merely subterfuges and 
afterthoughts, — obstacles intended to embarrass a crossing already 
conceded to be proper and necessary, — and do not address them- 
selves either to the judgment or charitable considération of the court. 
Manifestly, the real reason the défendant company opposes the cross- 
ing is its désire for a contract enabling it to introduce an interlock- 
ing plant at the crossing whenever, in its judgment, it becomes nec- 
essary, without expense to itself. But should such alleged obsta- 
cles now hâve considération, under the circumstances of this case? 
After the Yoakum letter of January 28, 1899, set ont in the spécial 
findings of fact, was written, the plaintiff company, in good faith, 
and relying on that letter, purchased, at considérable expense, lands 
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lyliig nôJili and west oftie 18-acre tract, and graded its main Une, 
wye, JUid Bwîtèhies theréoû down'to the ûorth Une of the iS-acre tract 
àt *the ;^oînt deaignated fôr eûtering upon tbe same, and began lay- 
ing its il*on thereon, when for the flrst time it then discovered that 
défendant was laying a switch on its right of way along the east side 
of the 18-acre tract, and west of its main Une, and also extending 
another awîtch, not iù any gênerai use or demand, on the east side 
of itë maiû Une, so as toobstruct!, by both said switches, the point of 
Crossing which had been agreed upon. If the point of crossing 
agreed *1ipotii sbonld noiw be denied plàîntiff, thèse lands and the 
money es^ended on the iSoadbed, switches, and wye is a dead loss 
to the plaîiitiff, not to say anything of the annoyance and delay in 
procûring another crossing, and the expense of procuring grounds 
and right of way for apprbaches thereto. In thè opinion of the court 
the défendant Company should be estppped from being heard to say 
that *hé cî^ossihg wâs ntit necessary, or that the point suggested was 
not a piJoper oiie, or that the 18-acre tract was not subject to condem- 
nation, or that the crosising of the défendant'» line at the point des- 
ignated tvould materiâUy injure its business or its yards. But, if 
it was net estopped, the court is of opinion, from the testimony, that 
such is the case, and so holds. TThis conclusion éliminâtes from con- 
sideratiolQ the question as to whethèr there are other eligible routes 
over which the plaintifE Company could reach the same point by the 
expenditure of a sufflcient sum of money. This, no doubt, is true. 
It might cross at the old intersection of the Bentonville road, and 
condemn ïitB way through the résidence property of citizens on the 
east side of the defendaût's main line down to the north end of Ar- 
kansas Street, aûdthencè down that street to a point opposite the 
defendarit's ' dépôt. The distance, howèver, would be greater, and 
the expense much largen Moreover, the persons through whose 
lands the road would then run hâve the same right to ob ject and pro- 
test against the condemnation of their homes as the défendant Com- 
pany has as to its 18-acre tract, and tourné, with greater reason and 
justice^ that the route wMch is now sôught is more economical and 
direct, and over land whoUy unoccupifed for any* purpose, and there- 
f ore that their homes and property should not bé destroyed. 

But it may be said thât the défendant did not agrée to the point 
désignâtes for a crossing except upoii Cèndition that an interlocking 
plant be put in.' Where does the défendant acquire the right to de- 
mand an interlocking plant at the expense of plaintiff? Can it dic- 
tàte its own tétms, without regard to the rights <jf the plaintiff? 
Why shonM it haye the exclusive right to do this, when it accepted 
its own ti^t to do business in this stàte ù^oh condition that its 
road might be crossed by other roads at such points as they might 
sèe fit? Of course, the statute giving the right to the plaintiff Com- 
pany to cross the defendant's road Would not be so construed by the 
coùTt as to ']j)ermit a ctGsfeing at aày p*oMt, without regard to the 
rights ôi thë défendant. The defeildanttailroad Company accepted 
its right in this state subject to its' làwl; Sud also its powers (within 
constittJtionstli limitations) of changing itS laws. One of the condi- 
tions imposedbylaw when it acquired its rights was that any other 
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l'oad should cross it, and that it should offer ail proper facilitiea 
therefor. In the opinion of the court, neither road had any other or 
greater right than the other as to the manner of crossiag, or the ap- 
pliances to be employed. Both should be reasonable, having regard 
for the common safety and rights of each other and the rights of the 
public; and, in the event they could not agrée as to the amount of 
compensation and point of crossing, such questions must be remitted 
to the courts for détermination. In the opinion of the court, the 
demand of the défendant Company for an interlocking plant at Eog- 
ers was unjust, unreasonable, and oppressive, and should not be en- 
forced. In the face of the admitted fact as to the practice of this 
large, well-regulated, and ably-conducted railroad System that no- 
where on its 1,600 miles of railroad bas it a single interlocking plant 
at any place similarly situated and of the size of Eogers (which is an 
interior town in the mountain régions of Arkansas), the expert tes- 
timony of the engineers as to the necessity of such a plant at Eogers 
is utterly impotent of any probative force. Such testimony chal- 
lenges the humane and intelligent management of its large proper- 
ties, and imputes to it neglect of duty to the public in not having 
constructed thèse plants at the numerous crossings on its own lines 
passing through large towns confessedly with much better prospects 
of growth and larger possibilities for tbe future. I am not willing 
to admit that the défendant corporation is open to such neglect of 
duty, nor that, if sued for an injury resulting at any crossing where 
no interlocking plant exists, alleging that the injury resulted from 
the absence of such plant which it was its duty to bave provided, the 
défendant company would be willing to concède its failure to hâve 
such plant to be négligence, nor that the courts would hold, as a 
matter of law, that it was négligence; nor do I doubt, from the tes- 
timony in this case, that défendant company would be able to show 
that such plants were not usual, customary, or necessary at places 
such as Eogers, Ark. The demand made, therefore, of plaintifl com- 
pany for a contract providing for an interlocking plant, was a de- 
mand the défendant company had no right to make under présent 
conditions; nor can mère spéculations as to the future growth of 
Eogers be made the basis for compensation for probable injuries re- 
sulting from the absence of an interlocking plant, or the basis for 
damages so purely spéculative as the testimony develops in this 
case. It may be that the little mountain resort, now quietly and 
modestly nestling among the apple orchards of that prospérons and 
lovely région beyond the Ozarks, and chiefly, as well as justly, cele- 
brated for its good water, pure air, red apples, and happy, contented, 
and rustic population, favored as it is by the somewhat familiar and 
euphonious name of "Eogers," will, in a few years, be metamor- 
phosed into a great commercial metropolis, and that its unpreten- 
tious and rural people will give place to the surging, struggling 
masses of a busy mart of trade and commerce; but thèse optimistic 
spéculations as to the future are altogether too dreamy and ethereal 
to become the basis of damages for land (though most favorably 
located in the event the prophétie destiny of Eogers shall be real- 
ized), now simply an abandoned common, and at most not worth 
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ua&pe than flOO per acre. The dcturts, under the most favorable cir- 
ctïitfstàiicës, do not deal #îth things so fànciful and visionary, and in 
thîs dry, hot, sultry wfeather, only things real, tangible, and prac- 
tical coiQBiànd a jmtient considération. Moreover, a glanée at the 
blue-^prinli iûap introduced by the défendant, and which was explain- 
ed to the conrt, shows the route selected to be the only practicable 
route; since, if the road had been run on the west side of défend- 
ants main line to a poifit opposite the defendant's dépôt, it would 
hâve been compelled to hâve condemned for right of way not only a 
part of the defendant's réservation for rail way purposes, on which 
stand varioùs railway improvements, in order to reach the point, 
but to condfemn a part of said réservation for dépôt purposes, or else 
condemn a right of waiy along Douglas street, the principal business 
Street of the town of Rogers, for nearly half a mile, and also locate 
its dépôt in that street in the very heart of the town. No court 
would entertain that proposition for a moment, unless there was an 
imperative necessity therefor. It will be observed, from an exami- 
nation of thé map, that on the east side of the line of the défendant 
Company, and between its right of way and Arkansas street, there is 
a strip of property now occupied by various industries; and imme- 
diately opposite the dépôt, upon this strip, a vacant lot. It does not 
appear from the proof w^heré the plaintiff company expects to build 
its dépôts, but it will be assumèd, in the absence of proof, that it 
would not attempt to obtain, by condemnation proceedings, a line 
of road to the point mentioned in the côniplaint without having flrst 
examined into at least the question of procuring sufficîent property 
upon which to establish its dépôts, and especially since the statutes 
of the state designate the character and kind of dépôts which every 
railroad company must maitltain. Sand. & H. Dig. § 6219, as amend 
ed by the àct of March 31, 1899 (Bound Acts, p; 152). 

It is contéûded that the 18-acre tract constituted a part of the 
defendant's SwitCh yards; that said tract and the right of way had 
been dedicated for railway purposes, and should not be condemned 
by plaintiflf for a like purpose. This 18-acre tract, on which was 
constructed a roundhouse and some tracts leading thereto, had been 
used for a few years foi- that purpose, but as far back as 1886 or 
1887 it was abandoned by the defendaiit company for ail railway pur- 
poses. A single track, however, was left, leading to the roundhouse ; 
and an oil company, for its convenience, built an oil tank and ofQce 
by the track, The roundhouse became dilapidated, its walls crum- 
bled down, roof rotted ofE or burned by tramps, who made it a ren- 
dezvous, and the whole tract stood for years an abandoned com- 
mon, used for no other purpose than that above stated. It is at its 
nearest point nearly half a mile from the dépôt of the défendant 
company, and the switch yards of défendant are principally beyond 
the dépôt, and on the opposite side and south of town. When plain- 
tiff company began negotiations early in 1898 for new arrangements 
for terminal facilities at Rogers, and until after the Yoakum letter 
dated January 28, 1899, this 18-acre tract remained in the condition 
I hâve described, used for no railroad purposes whatever, and there 
were no switches on either side of the défendant line obstructing the 
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crossing at the point designated in the complaint, and no apparent 
necessity for additional trackage seems to hâve urgently pressed it- 
self upon the management of the défendant company. This is made 
to conclusively appear by the Yoakum letter bearing date January 
28, 1899; but after the interview in St. Louis between the président 
of the plaintiff company and Mr. Yoakum, the vice président and gên- 
erai manager of the défendant company (which interview must hâve 
occurred in the month of February, 1899, and in which the former 
refused to stand the expense of an interlocking plant, and declared 
his purpose to force his way through the track, and to cross the de- 
fendant's line at the point designated in the complaint), ostensibly 
there sprung immediately into existence an urgent necessity for more 
trackage at Kogers. It does not appear that any appréciable in- 
crease in business had occurred between January 28, 1899, the date 
of the Yoakum letter, and March, 1899, a space of about 30 days, 
when this new trackage was put in; but, nevertheless, the neces- 
sity for the additional trackage was ostensibly necessary and urgent- 
ly pressing, — so pressing that Mr. Bisbee, the défendant company's 
engineer, was authorized to put it in, using his discrétion when and 
where it should go. Mr. Bisbee tries to make it appear that he had 
received instructions to put in more trackage at Rogers the previous 
year; but, if he did, the necessity for it does not appear to hâve 
occurred to Mr. Yoakum in his letter of January 28, 1899, and that it 
was necessary to put it in so as to obstruct the crossing at the point 
designated in the complaint. But Mr. Bisbee proceeded at once to 
put in the trackage, and he put it in, not on the 18-acre tract, but on 
the defendant's right of way, alongside thereof, and the full length 
of the track, and put it in in such a way as to make it the greatest 
possible obstruction to plaintiff's crossing at the point previously 
designated by plaintifE and agreed to by défendant. He also extend- 
ed a spur switch on the east side of defendant's track about 136 feet, 
so as to make it also an obstruction to the plaintiff crossing at the 
point designated and agreed upon. This 136 feet must hâve given 
the défendant company great relief, for one of the witnesses who 
lives north of that switch, and who passes it every day in going to 
and from town, says that he has never seen the switch open nor a 
car on the track. Confessedly, thèse were obstructions put there in 
bad faith, and for no other purpose than to force défendant to terms, 
which, as we hâve seen, were unjustly and illegally demanded. 

Plaintiff had a right, under the constitution and laws of Arkansas, 
to cross defendant's line, and it was defendant's duty to assist in 
making the crossing, and afford ail necessary facilities. Instead of 
doing so, it set to work, in bad faith, to obstruct and defeat the plain- 
tiff in doing what the law gave it the right to do, and in so doing it 
disobeyed the statutes of the state, to the détriment and injury of 
the plaintiff company, and now it seeks to defeat plaintiff in making 
its crossing at ail, and, in the event it fails in that, to secure large 
damages for injury to the defendant's yards, claiming that the 
18-acre tract is a part of its yards, when in truth it is not now, and 
has not been for 10 or 12 years ; and also to secure damages because 
of crossing its two switches, put in as mère obstructions, and in or- 
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der to detér plaintifE from crossing, and, failing in that, to get ad- 
ditioual damages therefor. Conduct like this does not commend itself 
either to the judgment or the conscience of the court. No one should 
be àllowed to gain by his own wrong. The court is of opinion that 
the plainitiff company has à right to cross the roàd of the défendant 
at the point designated in the complaint, without référence to ita 
switehes, which were placéd there as mère obstructions ; and that, 
if it shall become necessary, in future, for the défendant company to 
use any portion of the remainder of its 18-acre tract for switehes, it 
will be time enough then to détermine how and on what terms the 
crossing of plaintiff company's prospective line of road should be made. 
The court is of opinion that a strip of 100 feet in width should be 
condemned across the 18-acre tract to the use of the plaintiff company 
as a right of -way for its railroad, and that the plaintiff company should 
pay for said land, and for the damage to the remainder of the track the 
aura of $550; and that an easement should be condemned across the 
right of wày and track and switehes of the défendant company, as de- 
scribed in the complaint, to the use of the plaintiff, of a width suffi- 
cient for one standard-gauge rail way track; and that for said ease- 
ment and damages which the défendant sustains by reason thereof 
the plaintiff should pay the sum of |450, making damages in the 
aggregate of $1,000. The court is of the opinion, also, that the labor, 
material, and ail appliances necessary to be furnished for crossing 
at grade the défendant company's railway and mill switch should be 
furnished by the plaintiff, and that in making said crossing the rail 
furnished Should correspond to the rail used at that point by the 
défendant company, and the work should be done in a safe and work- 
manlike manner, and that the défendant company should furnish the 
necessary facilities for the same, as the statute requires. The court 
is further of the opinion that the crossing should be what is usually 
known as a "grade" crossing, with such facilities as are usual and 
necessary under like or ordinary circumstances, and without any 
interlocking plant, and that the $1,000 hereinbefore assessed as dam- 
ages should be paid to the défendant company, or into the treasury 
of this court for the use of the défendant, as the plaintiff may elect, 
within 30 days next after the renditîon of this judgraent ; and upon 
its failure to do so ail of its rights herein adjudged should be for- 
feited, and the judgment în its favor héld for naught. The court is 
further 6f the opinion that, under the circumstances of thia case, 
each party should pay its own costs. 



MILLAN V. MUTUAL HESERVE PUND LIFE ASS'N. 

(Circuit Court, W. D. Virginia. July 20, 1900.) 

1, PboCKss — Service on PorkIgn Insdrakce Company— Validity. 

Under Code Va. §§ 1265-1267, pioviding that no Insurance company which 
Is not Incorporated under the laws of the state shall make any contracts 
of Insurance wlthln this state untll such company shall appoint a citizen 
Of the state Its agent upon whom may be served ail lawful proeess 
against the company, and that until such appointment is made service 
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of process may be sérved upon the auditor of publie accounts, service of 
process upon the auditor, in an action against a foreign Insurance company 
conducted upon the assessment plan, and which bas no agent or attorney 
in this State upon whom service of process may be made, is void, since 
such corporations are eontrolled by Act May 18, 1887, and amendments 
thereto, vfhich makes no provision for the service of process upon a foreign 
assessment company during the existence of a vacancy in the office of 
such agent or attorney. 
8. Same— Imstjfpicikxcy of Copy 8bnt to Defbndakt. 

A copy of process mailed to a foreign insurance company, pursuant to 
Code Va. | 1267, in which the day, month, and year of Its Issuance are 
left blank, Is not sufflcient to eonstltute a légal service under the statute. 

8. SaME — JURISDICTION. 

Upon a foreign insurance company ceasing to do business in the state 
of Virginia, it is no longer amenable to the jurisdiction of the courts of 
that State, under Code Va. f 1267, providing that service of process in . 
actions against a foreign insurance company may be made upon the agent 
of the company, or. In the absence of the appointment of an agent for snch 
purpose, then upon the auditor of public accounts. 

On the Motion to Quash. the Service of the Writ. 

Downing & Richards, for plaintiff. 
Charles S. Stringtellow, for défendant. 

PAUL, District Judge. In this case the plaintiff, on the 16th day 
of April, 1900, brought an action of assumpsit in the circuit court 
of Eappahannock county, Va., to recover the sum of $3,000 on a life 
insurance policy issued on the 8th day of April, 1896, to Lyle J. Millan, 
who died on the 28th of September, 1899. Being a nonresident, the 
défendant removed the case hère. The writ was directed to the ser- 
geant of the city of Richmond. The return is as follows: 

"Exeeuted In the city of Eiehmond on the 26th day of April, 1900, by deliv- 
ering a true copy of the within process to Morton Marye, auditor of publie 
accounts of Virginia, and immediately transmittlng by mail a copy to the 
home office of the Mutual Reserve Fund Life Association, no citizen of this 
State having been appointed by said association Its agent upon whom lawful 
process may be served." 

The service of process was had in this case under the provisions of 
sections 1265-1267, c. 53, Code Va., 1887 : 

"Sec. 1265. When Foreign Companies not to Insure.— No insurance company 
■which Is not Incorporated under the laws of this state, shall make any con- 
tracta of insurance within this state, until such insurance company shall hâve 
complled with the provisions of this chapter. 

"Sec. 1266. Appointment of Agent on -whom Process may be Served.— Every 
such company shall, by a written power of attorney, appoint a citizen of this 
state, residing in the city of Eiehmond, its agent upon whom may be served 
ail lawful process against such company, and who shall be authorized to 
enter an appearance in its behalf. A copy of such power of attorney, duly 
certlfled and authenticated, shall be flled with the auditor of public accounts, 
and copies thereof duly certlfled by the auditor shall be received as évidence 
In ail courts of this state. 

"Sec. 1267. If Agent Die, etc., Another to be Appointed; When Service of 
Process may be on Auditor.— If any such agent shall be removed, resign, die, 
become Insane, or otherwise incapable of acting, it shall be the duty of the 
company to appoint another agent in hls place, as prescribed in the preceding 
section, and until such appointment is made, or during the absence of any 
agent of such company from the state, service of process may be upon the 
auditor of public accounts with like efCect as upon an agent appointed by the 
company. The officer serving such process upon the auditor shall Immediately 



766 103 FEDERAL REPORTER. 

transmit a copy thereof, by mail, to the company, and state such fact In his 
return." 

It is cqntended on behalf of the plaiûtiff that, in tlie absence of an 
agent designated by the provisions of section 1266, on whom process 
could be served, the auditor of public accounts was the proper and only 
person on whom the summons could be executed. The défendant is a 
life insurance company conducted on the mutual assessment plan. It 
insiste that it is not subject to the prçvisions of chapter 53 of the 
Code arid the acts amendatory thereof; that the provisions of that 
chapter apply to old line and not to assessment companies. It claims 
that an assessment company is controUed by the act of the gênerai 
assembly of Virginia approved May 18, 1887, as amended by an act 
approved February 24, 1890. Section 1 of that act provides: 

"Tiat it Bhall not be lawfiil for any corporation or association, organlzed un- 
der the authorlty of the laws of this or any other state, for the purpose of 
furnishing life or accident Indemnity or Insurance upon the assessment plan, 
by its agents, to do any business in this state, or for any person to act -within 
this state as agent in solicitlng, procuring, i-ecelving, or transmitting any 
application for membership or insurance, in or for or on behalf of any such 
corporation or association, unless such corporation or association shall be au- 
thorized to do business in this state, and such agent licensed by the auditor 
of public accounts, as herelnafter provided." 

With référence to the service of process under this act section 3 pro- 
vides: 

"No such corporation or association mentloned in the preceding section 
shall transaet any business in this state, by an agent, unléss it shall flrst file 
wlth the auditor a wrltten instrument or pôwer of attorney, duly signed, sealed 
and acknowledged, authorizlng some person ^ho is résident of this state, 
to be named in such Instrument or power of attorney, to act as its attorney 
and to acknowledge service of process, or upon whom process may be served 
for and on behalf thereof, -whlch service shall be taken and held to be as 
valid as If served upon sucb corporation or association according to the laws 
of this or any other state: provided that If such attorney shall die, be re- 
moved, 6r resign, or cease tô be a résident of this state, it shall be the duty 
of such corporation or association in like manner to appoint and designate 
another persoiJ, a résident of this state, to act as such attorney, within thlrty 
days after belng notlfied by the auditor of the vacancy in said office." 

The act of 1887 was the flrst distinct législation in Virginia rel- 
ative to assessment companies. Why they were not embraced 
within provisions of chapter 53 of the Code it is not necessary to 
inquire. The provisions of that chapter are inapplicable to compa- 
nies conducted on the assessment plan, if for no other reason than 
that they hâve no capital with which they can secure their policy 
holders. This was one of the principal objects the législature had 
in view in enacting the provisions of chapter 53. ï*his is seen in 
section 1270, requiring foreign companies to give bonds with se- 
curity to the auditor of public accounts, conditioned to make re- 
turns, and pay the taxes required by law. Section 1271 requîres 
the company to deliver, ùnder oath, to the treasurer of the state, a 
statement showing the amount of its capital stock, and to deposit 
with the treasurer certain designated bonds to an amount equal to 
5 per cent, of its capital stock. Section 1272 provides for the com- 
panies dràwing the interest on the bonds so deposited. Section 
1273 provides for a sale of the securities to pay liabilities. Section 
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1274 gives to policy holdera a lien on the securities deposited with. 
the treasurer for any amount due them under their policies, and 
provides the remedy for enforcing such lien. None of thèse provi- 
sions are found in the act of 1887. Again, chapter 53 of the Code 
applies to Insurance eompanies not incorporated under the laws of 
the State of Virginia (section 1265); while the act of 1887 applies 
alike to corporations or associations organized under the authority 
of the laws of Virginia, or any other state, for the purpose of fur- 
nishing life or accident Insurance upon the assessment plan (sec- 
tion 1). A comparison of section 1267 of the Code with section 3 
of the Act of 1887 shows a wide différence in the means provided for 
securing service of process. Section 1267 provides that the agent 
of the foreign company shall appoint a citizen of the state of Vir- 
ginia residing in the city of Kichmond, and, if such agent become in- 
capable of acting, it is made the duty of the company to appoint 
another agent in his place; and until such agent is appointed, or 
during the absence of the agent from the state, service of process 
may be upon the auditor of public accounts. Section 3 of the act 
of 1887 provides that the assessment company shall appoint a citi- 
zen of this state, and, if the agency becomes vacant by any of the 
means named, it is made the duty of the company to designate an- 
other person, a résident of the state of Virginia, to act as such 
agent, within 30 days after being notified by the auditor of such 
vacancy. No provision is made by the act for the service of process 
during the existence of the vacancy, the législature perhaps regard- 
ing the penalty of fine and imprisonment by section 6 of the act of 
1887 upon any person transacting business for an assessment com- 
pany without a license, and the requirement of section 4 that the 
license to agents must be renewed annually, as suflSciently coercive 
to secure the prompt appointment of an agent upon whom process 
could be served. Many other différences in the provisions of chap- 
ter 53 of the Code and those of the act of 1887 might be pointed out, 
but those referred to are sufflcient to show the législative intent in 
the enactment of chapter 53 of the Code, and in the passage of the 
act of 1887. It intended the former to apply alone to foreign life 
insurance eompanies doing business on the old line plan, and the 
latter to foreign and domestic eompanies engagea in furnishing life 
and accident insurance upon the assessment plan. The législature 
intended the act of 1887, as it does, to cover the whole subject of 
insurance on the assessment plan; and it is, as amended, the law 
governing eompanies furnishing such insurance. It has no con- 
nection with, and makes no référence to, the law embodied in chap- 
ter 53 of the Code. It contains no provision authorizing service of 
process on the auditor of public accounts. It follows that the serv- 
ice of process in this case was null and void. The copy of the pro- 
cess which the return shows was transmitted to the défendant com- 
pany is not a true copy of the original. The day, month, and year 
of its issuance are left blank. It is conceded by counsel for the 
plaintiff that thèse defects are fatal to a légal service, and in the 
view of the court as to the original writ it is not necessary to dis- 
cuss the deflciency of the copy. , 



768 103 FEDERAL REPOpiÇK, 

There is oae other ground urged iby the defendapt in support oî 
îtfl motion td quash the process. jt is thus stated in the written 
motion to qnash: 

"Beeause befoire and at the tlme of the Issuance o£ the saïa^writ of process 
hereln, to wlt, on the 16th day ot April, 19Q0|, and before aad at the tlme of 
the alleged serrlcê Of the same upon Mdrton Marye, audltor of public ac- 
counts of the stite of Virginia, to -wlt. On the 26th day of April, 1900, the 
said Mutual Keserre Fund Life Association was, and thence hitherto haa 
been, and still is, a foreign Insurance coinpany, on tlie assessment plan, 
chartered and inborporated by and under the laws of the state of New York, 
and a. citizen and résident ôf the clty of New Yorl^. In the state of New York, 
and not a résident or citizen of the state of "Virginia, and not then or since 
earrylng on any business or havlng any property, office, offlcer, or agent iil 
the sald state of Virginia; aad that.lt cannot. legally be made a défendant in 
this action by service of thé wrlt «jy process aforesaid on sald Morton Marye, 
audîtof, as aforesaid, as the plaintlÉE has assumed to do, as appears by the 
record hereln." 

In support of its motion to quash on the ground that it had ceased 
to do business in the state of Virginia at the time the writ was is- 
sued and served, the défendant files the following afâdavit of its 
vice président: 

"State of New York, County of New York. George, D. Bldridge, being duly 
Bwom, déposes and says: That he Is of fuU âge, and is, and for two years 
past bas been, vice président and actuary of the Mutual Keserve Fund Life 
Association. That for several years prier to the 12th day^ of March, 1900, 
the said Mutual Keserve Fund Life Association : was licensed to and was dolng 
business In the state of Virginia as a life Insurance company on the assess- 
ment plan under the statutes of said state In such case made and provlded. 
That on the 12th day of March, 1900, by resolution of the bqard of dlrectors 
of the sald association duly adopted, said association withdreTfr from the state 
of Virginia, and ceased todo business in sald state, and revoked the authority 
of each and every one pt its agents or eoUectors in sald state, and since sald 
date has had no agent or collecter ta the state of Virginia, and has not been 
doing or transacting any business of any name or nature in sald state, and has 
not been collectlng any asSessments, dues, Or other premlums therein, or 
transacting any business of any blnd. George D. Eldrldge. 

"Subscribed and swom to before me thls 11 day of June, 1900. 

"Sewell T. Tyng, Notary Public, N. Y. Co. No. 45." 

It also flles from the office of the auditor of public accounts copies 
of the following proceedings of the board of directors of the défend- 
ant company, and of the action of the Company taken in pursuance 
thereof, and the auditor's certificate: 

"Whereas, the Mutual Réserve FUnd Life Association did, on the ilth day 
of May, 1895, duly appoint Major Chas. S. Stringfellow its agent and attorney 
to accept service of légal process for it In the state of Virginia, pursuant to 
the provisions of the statute in such cases made and provlded; and whereas, 
said association has, by a resolution of Its board of directors, this day with- 
drawn from the sald state of Virginia, and does not intend henceforth to 
transact any business therein: Therefore, be it resolved, by the board of di- 
rectors of the Mutual Réserve B^jnd Life AâsoeiatioD, that the said appoint- 
ment of sald Maj. Chas. S. Stringfellow as its attorney and agent for the 
service of process in the state of Virginia be, and the same hereby Is, revoked 
>and annulled." 

"I hereby certlfy that the foregoing is a true copy of a resolution adopted 
by the board of dlrèctorS of the Mutual Reserve Fund Life Association at a 
meeting thereof regularly called and held on the 12th day of March, 1900. 
"[Slgned] ; Charles W. Camp, 

"Sec'y Mutual Reserve Fund Life Asso." 

(Corporate seal annexed.) 
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"Wbereas, the Mutual Eeserre Fund Life Association has for a number of 
years last past beea duly licensed to transact tlie business of lifo Insurance 
on the assessment or co-operative plan in the state of Virginia; and whereas, 
the said association is desirous of withdrawing from the said state, aod of 
transacting no further business therein: Therefore, be it resolved, by the 
board of directors of the Mutual Keserve Fund Life Association, that said 
association does hereby withdraw from the state of Virginia, and hereafter 
and from this date that no business be written in the said state. And be it 
further resolved, that the appolntments and contracta of agents, gênerai agents, 
managers, and coUectors be, and they are, terminated, canceled, and annulled 
as of this date. Be it further resolved, that a certified copy of this resolution 
be transmltted to the auditor of public accounts for the state of Virginia." 

"I hereby certlfy that the foregoing is a true copy of resolutions adopted by 
the board of directors of the Mutual Reserve Fund Life Association at a meet- 
ing thereof regularly called and held on the 12th day of March, 1900. 
"[Signed] Charles W. Camp, 

"Sec'y Mutual Reserve Fund Life Asso." 

(Corporate seal of the association attached.) 

"Commonwealth of Virginia. 
"Office of the Auditor of Public Accounts, June 2nd, 1900. 

"I, Morton Marye, auditor of public accounts of the state of Virginia, do 
hereby certlfy that the Mutual Reserve F'und Life Association, a forelgn 
association chartered under the lavrs of the state of Nevc Yorli, vras, on the 
19th day of December, 1894, duly licensed to do business in Virginia as a for- 
eign insurance Company on the assessment plan, under section 3 of the act of 
the extra assembly of the législature of Virginia of 1887, approved May 18th, 
1887, chap. 271, page 384; and vras in llke manner, and only in such manner, 
licensed each succeeding year down to and including the présent year; the 
last license as aforesaid having been granted to said Mutual Reserve Fund 
Life Association on the 2nd day of January, 1900. I further certify that on 
the 14th day of March, 1900, I received by mail the resolutions and revacation 
of the power of Maj. Chas. S. Stringfellow as the statutory agent of the said 
Mutual Réserve Fund Life Association, copies of which are hereto attached 
(certlficates of acknowledgment and proof being omitted), marked 'A,' 'B,' 
and 'C; and that the same were duly signed and proved, under the corporate 
seal of the said association, and acknowledged and certiiied according to law. 

"Glven under my hand this 2nd day of June, in the year one thousand nine 
hundred. Morton Marye, Auditor Public Accounts." 

It thus clearly appears that more than one month before the is- 
stiance and service of the writ the défendant association had with- 
drawn from the state of Virginia, had revoked the authority of its 
agent Charles S. Stringfellow, who had been appointed to accept 
légal process, and of ail others its agents, and had ceased to do 
business in the state. This présents the question, can an action be 
maintained on the policy sued on against the défendant, a foreign 
corporation, in a Virginia court? , 

That jurisdiction to render a personal judgment against a non- 
resident can only be acquired by personal service of the writ or sum- 
mons on the party or by his voluntary appearance is too well estab- 
lished to admit of question. Pennoyer v. Neff, 95 U. S, 714, 24 L. 
Ed. 565; Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 
39 L. Ed. 517; St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 
L. Ed. 222. In the last case the court said, referring to Pennoyer 
V. Neff: , 

"The doctrine of that case applies in ail its force to personal judgments of 
state courts against foreign corporations. The courts rendering them must 
hâve acquired Jurisdiction over the party by personal service or voluntary ap- 
pearance, whether the party be a coiroration or a natural person. ïhere Is 
103 F.-49 
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'oMJ'IlilS dMTeïence: à cotporatioiii bëiiig 'an aitlflclal person, can act only 
ttiléfïïlh agents, and only throiigll tbëln'caln be reached; wid process must, 

tBë}*féi?é, Tbe sérved upon thetn." '' 

.i' ' i)ifi\ -.'. . ■ ■ ■ , .• 

Peoplfe T. Commercial Alliance Life Ins. Co., 7 App. Div. 297, 40 
Ï!f: Y. "Siipp. 269, was a case arisingunder a statute-of the state of 
Màtiie ;i)trôviding for tlie service ôJ'|>roéess in an atiiôn against a 
forei^insurance Company. The stetute proTÏded îQiat, wLere an 
action was brought against a foreign insurance corapàny, service of 
thë stiïnmons might bë'îaade on any autliorized agent of the com- 
pany^ ànà that, if no such agent èould be found, then service might 
be on the insurance commissioner.!rhe corporàtibn ceaséd to do 
business in the state of Maine on Jwly 1, 1894. On July 3, 1894, a 
summons was served on the insurance commissioner, and on July 
23, 18Ô4, on a person claimed to bé an agent of the foreign corpo- 
ration. It was held that the statute' àflected only foreign insurance 
companies doing business within tïie state of Maine, and that, as 
the corporation ceased to do business in that state on July 1, 1894, 
the service was inefEèctive, and wciuld pot sustain a judgment en- 
teted thereofti Patterson, J., said: 

''Wh^n à toïélgn corp,oralilô1i ondertakes to transact business In a state other 
than that' lii wlilcl» It is Incferporated, It undoubtedly submits to the authorlty 
of the coi^rts Qi that ot^ér fetate, ajid •will |be bound by the stàtutory provisions 
réspectjiiig tïie tnèthod of suCh courts obtalning jurlsdlctlbriover It. • • • 
While.thïa,' Commercial alliance Company was transacting business |ln the 
state pf Maine it was Sllbject to the provisions of the statute of Malhe re^ 
specting, tïe service of prqCess In an action against It on the state commis- 
sioner of insurance, in. the absence of any authorlzed agent of the company 
upoh wbpm service might be madé. But that subjection dtes not last for- 
ever. AS; the Commercial Alliance Insurance Company had ceased to do busi- 
ness on tbe Ist day of Jtily, 1894, had wjthdrawn from the state, and had no 
authorlzed ageS,t. upon whom service might be made after that date, the sùb- 
stltuted service on the state dômmissloner would not bind It as the équivalent 
of Personal service." 

A statute of the state of Kentuçky provided that before author- 
lty should be granted to any foreign insurance cpmpàny to do busi- 
ness in that state it should consent tlia,t service of process upon any 
agent of the company in that state or upon the commissioner of 
insurance in any action brought in that state should be a valid serv- 
ice. On tlie iOth pf j&t^y, 1894, ibe Mutual Keserve Fund Life As- 
sociation ïnsuçance Company of New York adopted a resolution in 
cbmpliancé with the requirements of tlie statute, and did business in 
Kentucky until October 10, 1899. At the latter date the insurance 
commissioner revokèd the authorlty granted tlie insurance compa- 
ny, and ail licenses issued to its agents. Subsequently an action 
was brought against the company, and process was served on the 
éommissioner (â insurance. ; The^court held that the consent of the 
company to ,the service df process upon its agents or upon the com- 
Uïissioner of insurance ceased to be effective upon the revocation 
of the compahy's license to do business in that state, and that serv- 
ice of a summons thereafter on the insurance commissioner in a 
suit brought against the insurance company in a state court con- 
ferred no jurisdiction, upon that court over the défendant company. 
Swann V. Association (C. C.) 100 Fed. 922, 



EMM0N8 V. UNITED STATES. 771 

Another case arîsîng under the same statute as that referred to 
in the case just cited is Friedman v. Insurance Co. (C. 0.) 101 Fed. 
535. In renderîng this décision, Barr, J., said: 

"Wliile it is true that the act authorizes the service of process npon any 
agent of the foreign insurance eompany, whatever may be the character of 
the agency, and also authorizes service upon the Insurance commlssioner, 
still the agents of the eompany and the Insurance commissloner are so con- 
nected, we think, as to make the authority of tlie insurance commlssioner 
eease when there is no agent whatever of the insurance eompany, and no 
business done in the state, so as to give, under the law, either résidence or 
légal présence of the Insurance eompany." ' 

The authorities cited fully sustain the position of the défendant 
in the second ground assigned for quashing the service. When the 
défendant ceased to do business in Virginia, and revoked the au- 
thority of its local agents, it was no longer amenable to the jurisdic- 
tion of the state courts. The right to serve process on any of its 
former agents or on the auditor of public accounts — even had the 
right to serve process on this officiai ever existed — was terminated 
by the withdrawal of the eompany from the state. The motion to 
quash will be sustained, and the case dismissed, without préjudice. 



BMMONS V. TJNITBD STATES. 

(Circuit Court, D. Oregon. August 15, 1900.) 

No. 1,655. 

1. Public Lands— Cancbllation of Timbeb Land Entrt— Action to Recot- 
BK Peiok. 

In an action under Act June 16, 1880, to recover from the United States 
sums of money paid by plaintiff's assignors for iands entered under the 
timber act, upon the ground that the entries -were subsequently canceled 
by the land department because the Iands were not subject to entry as 
timber Iands, an answer alleglng that the entries were canceled because 
they were not made in good faith, but were fraudulent, and were allowed 
upon false affidavlts made by the entrymen, states a good défense. 

8. Same— Reb Jddicata— Action of Land Dbpaktment. 

The refusai by the commlssioner of the gênerai land office of an appli- 
cation by an entryman for the refunding of the money paid for public 
Iands, after his entry was canceled, does not render hls claim res Judlcata 
Bo as to bar an action thereon In the courts, nor is his right to maiutain 
such action afCected by his conveyance of the land. 

On Demurrer to Answer. 

Zera Snow, for plaintifl. 
John H. Hall, U. S. Atty. 

BELLINGER, District Judge. On September 7, 1883, A. B. Gra- 
ham entered, under the timber-Iand act, a quarter section of land in 
Columbia county, and paid $400, plus^fees amounting to $10, therefor, 
and received his final receipt. On the 25th of August and the 19th 
of November in the same year Falk Steinhardt and Walter F. Jones 
made similar entries of one quarter section of land each, paying there- 
for, including fées, félO each. Thèse entries were subsequently can- 
celed by the land department on the ground that the Iands were not 
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chiefly valtiable fof timber. The plaintiff biings tbis action, as tbe 
assignée of tbfe «everal èlaims, for repayment of tbe amounts so paid 
as aforesaid. It is allegéd in tbe complaint tbat tbe commissioner 
of tbe général land ûfâce, after tbe éntries were made, undertook to 
and did receive, in bébalf of tbé Ubited States, certain évidence toucb- 
ing tbe nature and cbaracter of tbe laîids so severally entered, and tbat 
tbereupon, upon considération of tbe évidence sp taken, it v?as found 
and detennined by said commissioner tbat tbe said several pièces of 
land were nOt tlmber land, witbin tbé taeaning of tbé act of congress, 
upon tbe ground tbat sucb land, or tbe greater part tbereof, was flt 
for cultivatiôn wben tbe timber tbereon Was removed, and tbat tbe 
entry tbereof, and tbe allpwance of sucb entries, bad been made and 
pérmitted tbrongb a mistake as to tbe nature and cbaracter of tbe 
lands, and tbereupon tbé séveral entries were canceled. Tbe answer 
dénies tbat tbe commissioner and secretary of tbe interior, or eitber 
of tbem, found or detennined that siaid entries, or any of them, were 
made or perniltted tbrougb a mistake as to tbe nature and cbaracter of 
tbe lands, but avers tbat suçb entries were canceled upon tbe furtber 
ground tbat tbey were not in good faitb, but were fraudulent, and that 
each of tbe entrymen bad never seen tbe land in question, but bad 
sworn falsely in tbat respect; and, furtber, that their said alleged final 
proof was insufftcient. . Fiïrtber, ar^swering» it is alleged that each of 
tbe entrymen, except Jfones, wbo appeared by I. H. TafEe, to wbom he 
bad transferred bis interest, appeared in person at the hearing, and 
testimony was given, and it was shown that the lands were not subject 
to entry; that tbe parties bad nevér seen tbe land, and bad no Person- 
al information as to its cbaracter, and tbat the afiidavits on which the 
applications for purcba^e were basedwere false, and tbat each of said 
entries was not made in good faitb; tbat the dpcision of the local land 
office was examined and approved by the commissioner in each case, 
ànd tbat, no àppeals being taken, tbe, décisions became final, and ail 
rights betweén tbé parties becàme^a^judicated. For a furtber and 
separate défense tbe défendant, jçpiâirming àll miatters theretofore 
alleged, avers that eafth of the entrymen well knew that the several 
tiracts were nOt subject to entry imdef tbe timber act; that each of 
sÈiid tracts was not chiefly valua"|)le'fpr its timber, but was flt for 
'ciiltivatipn; that neithèr Pf tbem nafl'eVer seen tbè Mnd sought to be 
entered by bim, and bad no persojual kiip;wledge of ifs cbaracter; and 
tbat their entries were not made in good faitb, and each of said entry- 
men swore falsely in respect to said matters. And as to said Jones, in 
addition to each of the matters aforesaid, hç did swear falsely that he 
was entering tbe land for bis own exclusive use and beneflt, when in 
fact be was taking tbe same for one I. H. TafÉe, wbo was in reality 
tbeappliéani for said laild under the name of said Jones ; and the wit- 
ïieSses aë to thé cbaracter of the làbd did not show by their testimony 
tbat tbey wére well or at ail acquaiated with the smallest subdivisions 
OÏ'tbe tracts about wbicb tbey respéctively testifled, by reason of ali 
of which thë money pàid PB account bf each of said tracts of land be- 
eame andw^as forfeited. For a furthetand separate answer as to that 
portion- of tbé alleged claim growiûi; owt of tbe payment made by the 
said Stéinbardt, the défendant, reafanûing ail the matters bereinbefore 
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set forth, says that after the cancellation of Steinhardt's entry lie made 
application to the commissioner for the repayment of the $410 so 
paid by him; that said application was duly considered and refused, 
and the matter thereby became adjudicated. For a further and sepa- 
rate défense as to the claim growing ont of Steinhardt's payment, de- 
fendant avers that prior to the alleged transfer of said claim to plain- 
tiiî, and prior to the flling of the pétition herein, said Steinhardt duly 
conveyed said land by deed to another person, and thereby ceased to 
hâve any interest in said land, or any claim growing ont of his pay- 
ment on account thereof. 

The contention of the plaintiff is that the action of the commissioner 
of the gênerai land office was erroneous in holding that land fit for 
cultivation after the timber thereon has been eut and removed cannot 
be taken under the timber act, and he relies upon the rule adopted in 
U. S. T. Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 L. Ed. 384. But that 
question does not arise on the answer, to which plaintiff demurs. 
The answer allèges that the entries were canceled because it was f ound 
that they were not made in good faith, but were fraudulent; that the 
lands were not subject to entry. For a further answer it is alleged, 
reaffirming what is before alleged, that the entrymen knew that the 
land was not subject to entry under the timber act; that each of said 
tracts was not chiefly valuable for its timber, etc.; that as to Jones' 
entry, in addition to the matters so alleged, the fact is that Jones took 
the land for one Taffe, who was in reality the applicant to purchase 
under the name of Jones. If ail thèse allégations of fact are true, 
the plaintiff is not entitled to recover, under the act of June 16, 1880 
(21 Stat. 287). Upon demurrer it must be assumed that it appeared 
on the hearing before the commissioner that the land in question is not 
chiefly valuable for its timber as alleged; that the entrymen made 
false statements in that behalf ; that they did not act in good faith, 
but acted fraudulently in making application to purchase; and that 
Jones was making his entry for another. There can be no recovery 
if the commissioner's action was warranted, and tipon the facts as 
alleged it was warranted. The demurrer as to thèse défenses is over- 
ruled. 

As to the défenses that the matter as to Steinhardt's claim is res 
adjudicata by reason of his application to hâve the money paid by him 
refunded, and the commissioner's refusai to direct such repayment, 
and that Steinhardt conveyed his land to another before he assigned 
his claim, the demurrer is sustained. 



BRINKMANN v. TAYLOR. 

(Circuit Court, D. Connectlcut. July 19, 1900.) 

No. 490. 

Libel—Pleadinq— SPECIAL Damages. 

In an action for libel, to entitle the plaintiff to prove spécial damages 
on account of the loss of business contraets alleged to hâve been pre- 
vented by the libel, he must set out the names of the persons with whom 
8uch contraets would bave been made. 
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A.<?tipn for Libel. On motion to make complaint more spécifie and 
t*^ stfike but certain words. 

■ Elisha K. Oamp, for coiui^lainant. 
Howard Knapp, for défendant. 

TOWNSEND, District Judge. In this action, claiming $50,000 
damia^es, the complainant allèges that tàe défendant published a 
libèlouB circular or letter, which. "was recieived and read by many of 
the plaintiff's business customers, acquaintances, friends, and asso- 
ciâtes, and by the trade generally, and led many of them to décline 
to enter into certain business engagements, and to sell or to offer for 
sale the plaintiff's style of wire bustles bearing the brand '^ Victor,' 
wMch said engagements they otherwise would hâve entered into, and 
which said goods they would otherwise hâve sold or offer ed for sale; 
whereby plaintiff suffered heavy pecuniary loss." Défendant moves 
that the names of such persons be set forth. I understand that the 
raie in this circuit, in accordanee with the decided prépondérance of 
authority, requires that undeï such an allégation the names of the 
persons who, on account of said libel, declined to enter into business 
engalgements with the plaintiff, should be given; otherwise, the plain- 
tiff will be conflned to proof of gênerai damages on the trial. The 
motidn Is granted. The motion to strike out certain worda in the 
seventh pàragraph of the cdmplaint is denied. 



In reWHITB. 

(District Court, t). Vermont. May 12, 1900.) 

Bankruptçy— Exemptions— Authority of Court to ^et Apart. 

While It Is the duty of the trustée, under Bankr. Act 1898, to set apart 
the hoiUestead exemption of the bankrupt, hls action Is not final, but the 
courts of bankruptcy are expressly glven jurisdlctlon, by section 2, subd. 
11, to détermine aU daims to exemptions; nor does rule 17 of the gênerai 
orders (80 Fed. vlii., 32 C. 0. A. xix.), allowlng 20 days for exceptions to 
the setàng apart, apply to the bankrupt, who may pétition the court in 
relation to hls clalm to exemption at any tlme while the property Is still 
unadmltiistered. 

In Bankruptcy. On review of order dismissing pétition for set- 
ting apart homestead exemption. 

Frank Stowe, for bankrupt. 
Kittridge Haskins, for trustée. 

WHEELEE, District Judge. This is a review of the dismissal of 
a pétition of the bankrupt for a furthér setting apart of his home- 
stead. The trustée is required to set apart tjhe exemptions in the 
first instance, and to report the items and estimated value, but his 
action is not final. By section 2 of the act the courts of bankruptcy 
are expressly given jurisdiction to "(11) détermine ail claims of 
bankrupts to their exemptions." The provision of rule 17 of the 
gênerai prdèrs (89 Fed. viii., 32 0. C. A. xix.), allowing 20 dayS for 
exceptions to the setting apart, applies only to creditors, and not to 
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the bankrupt. Détermination of claims to exemptions by the court 
is left -without limitations, except such. as the progress of the settle- 
ment of the estate, by disposition of property left, or otherwise, might 
impose. Nothing of this kind appears, and the pétition must be re- 
tained. The just values, respectively, of the whole homestead prem- 
ises, — of the part set out and of the part remaining, — are necessary 
to be known, for a proper détermination of this claim, and thèse are 
proper subjects of spécial référence, which is made. Pétition re- 
stored, and specially referred to référée for report of just values in 
the premisea. 



In re PLIMPTON. 

(District Court, D. Vermont. May 31, 1900.) 

Bankruptcy— DiscHABGE— Requieing Payment on Fek. 

Where a bankrupt files an affldavit of inability wlth his pétition, a réf- 
érée has no authority, under Banlir. Act 1898, to requlre him to pay tue 
statutory fee, as a condition to the granting of a discharge; such power 
being given to the court alone by ruie 35, subd. 4, General Orders (89 Fed. 
xiil., 32 C. 0. A. xxxiv.), to be exercised on proof of ability only. 

In Bankruptcy. On application for discharge. 
Waterman & Martin, for bankrupt. 

WHEELER, District Judge. The bankrupt filed an affldavit of 
inability with his pétition, and did not deposit the statutory fées. 
The référée reports, upon the application of the bankrupt for a dis- 
charge, that no creditor appeared in opposition thereto; that he has 
notified the bankrupt to deposit the statutory fee, which the bank- 
rupt has refused to do, excépt as to the actual filing fées of the clerk; 
and that he has ruled "that, before the bankrupt is entitled to his 
discharge, he must pay said |25." The rules of this court authorize 
the clerk, when an alïidavit of inability is presented, instead of a 
deposit of the statutory fées, to require payment in advance of the 
ordinary fées for his services in filing and entering papers and pro- 
ceedings, not exceeding $10 in the whole. Rule 10 of the gênerai 
orders in bankruptcy (89 Fed. vi., 32 C. C. A. xiii.), authorizes the 
clerks and référées to require indemnity for expense before incurring 
it from the bankrupt or other person in whose behalf the duty is to 
be performed. And rule 35', subd. 4, provides, as to the statutory 
fées, that the judge "may, after notice to the bankrupt, and satis- 
factory proof that he then bas or can obtain the money with which 
to pay those fées, order him to pay them within a time specified, 
and, if he fails to do so, may order his pétition to be dismissed." 
89 Fed. xiii., 32 C. C. A. xxxiv. There is no law or rule author- 
izing a référée to make such order. Of course, failure to comply with 
such an order made by a référée would not affect the right to a dis- 
charge, or other proceedings. The référée could apply for such an 
order, in his own behalf, and would hâve opportunity of ascertaining 
any probable ground for it from examination of the bankrupt. On 
thia review the bankrupt has shown, by receipt from the référée, that 
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hj^has paîd referee's expenseSîto.the amount of $S2.95, ol wUich 
^i^TO/elaté to the settlement of, tlie trustee's account, which are not 
cl^àrgçable to the bankrupt, sqoié gf which need, and none of which 
hâve iad, allowance by spécial crder of the judge. After the first 
meeting of créditons the proceedjngs relating to the assets are for 
tlie,Lf beneflt, and those relating tp his discharge are for his. Under 
thesé ciçcumstances, as the bahtrupt has paid to the référée more 
thanj;l0 for whici he was not liable, the proceedings should not be 
retainefcl, a^ they, under propeï circumstances, might be, to afford 
opportunity now for application to the judge for such an order. As 
no spécification of grounds of opposition to the discharge has been 
filed, or appearance entered entitling aiiy one to file any, or to apply 
now for leave to file any undeç the rules, there is no occasion for 
requiring further report. Dischârge granted. 



In re LIBBY. 
(District Court, D. Vermont. June 11, 1900.) 

1. Bankruptct—Exbmptionb— State Statote. 

TJnder a state statute exempting to a debtor his "best swine or méat of 
a swlne," the fact that a bankriïpt has a part of the méat of a swlne 
does not deprive hlm of the rlght to sélect his best remainlng swine aa 
exempt. 

2. Saub. 

Under the Vermont statute çxemptlng to a debtor "two horses kept and 
used for team work," a bankrupt Is not entitled to clalm as exempt a 
horse kept and used as a racer, and not otherwise, although he had been 
casually used on a f ew occasions for work, and also In carrylng members 
of the bankrupt's famlly to and from work or school. 

In Baukruptcy. On report of référée on bankrupt's claim for ex- 
emptions. 

A. G. Cox, for bankrupt. 
J. G. Harvey, for trustée. 

WHEELEB, District Judge. The bankrupt had a horse, six 
swine, and a considérable part, but not the whole, of the méat of a 
swine. The statutes of the state exempt "the best swine or méat of 
a swine," and "one yoke of oxen or steers as the debtor may sélect, 
two horses kept and used for team work, and such as the debtor may 
sélect in lieu of oxen or steers." The bankrupt claimed one of the 
six swine, as the best, and the horse. The trustée refused to set out 
either. On spécial référence in review, the peferee has found that 
the bankrupt is entitled to the Swine claimed, but not to the horse, 
on the facts reported as to each- 

As to the swine, there does not seem to be any fair question but 
that the finding of the, référée is correct. The méat of a swine ia 
ail the méat of a swine; and a part of that does not exclude the 
exemption of a swipe, if the debtor has one, nor of the best swine, if 
he bas more thaç one. Church v. Fairbrother, 38 Vt. 33. 

The report shows that the horse has been a racer, and had been 



IN BE MARQUETTE. 777 

kept and used as such. It had not been used otherwise by the bank- 
rupt, for anything that could be called team work for himself, nor 
for any one, but the carrying of milk from the f arm where he worked, 
a f ew times, for his employer, without the latter's knowledge. This 
was not a use, nor a keeping for use, for himself or for his beneflt, 
such as the statute contemplâtes, but was a mère casual use for an- 
other, which the horse was not kept for. The only other use made 
of the horse by the bankrupt was the carrjing of his children to 
school, and a member of his family to work. This would be a use of 
the horse as a part of what is sometimes called a "team," which 
includes the horse, vehicle, and outfit; but the use of such a team 
for riding to or from work or study would not be a use in team work, 
which is more than a use for mère getting about for pleasure, or 
going to or from work or business. Hickok v. Thayer, 49 Vt. 372. 
If the exemption had been of a horse or horses kept and used for a 
team, without further word of limitation on the meaning, it might 
hâve been broad enough to include a team, in every sensé, and so 
reach this horse. But the word "work" is added, which excludes 
teams not for use in team work. The conclusion of the référée as 
to the horse seems, therefore, to be correct. If this was doubtf ul as 
a matter of fact, the conclusion of the référée, which the bankrupt 
act authorizes the court to take, would be foUowed, as is usual in 
such matters. . 

As neither party has whoUy prevailed, no costs should be taxed in 
favor of either against the other; but, as this proceeding has been 
made hecessary by the refusai of the trustée to set out the swine, the 
referee's fées (|10) should be paid out of the estate. Report of réf- 
érée accepted and conflrmed, without costs; referee's fées, of $10, to 
be paid out of the estate. 



In re MARQUETTE. 
(District Court, D. Vermont. July 10, 1900.) 

BANKIÎtrPTCT — HOMESTEAD EXEMPTION— VeRMOKT StaTUTES. 

Under the statutes of Vermont, as at common law, prlor to Acts 1896, 
p. 34, a husband entitled to curtesy became vested "with an estate for life 
in property conveyed to liis wife; and such act, which provided that he 
should, on the death of his wife, be entitled to one-third in value of the 
property In fee, in lieu of Curtesy, did not affect the Ufe estâtes of hus- 
bands, whlcB had previously vested. Also, under the statutes of the state, 
a husband is entitled to a homestead exemption, to the estent of $500 in 
value, to be allowed from the estate he holds in the property occupied 
by him and his family as a homestead, without regard to the value of the 
fee where his interest is less, and such homestead interest is subject only 
to debts contracted before its acquisition. Melê, that the homestead right 
of a bankrupt In property occupied by him as a homestead, the tJtle to 
which was conveyed to his deceased wife prier to 1896, dated from the 
time of such conveyance, and not from the taking effect of a devise to him 
of a life estate in the property made by the will of his wife. 

In Bankruptcy. 

Elmer Johnson, for bankrupt 
Emmet McFeeters, for trustée. 
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WJHjpiXiEB, Disftçiçt,J,udge.,„,ïh^ is a^. |pie,^^ on a spécial report 
çfj|tlie(,|'|ietèe, of thé setting f^éf a lioii;i|^8teâa to tlie bjfnkrupt by 
tft^stoupté^ : The stat^tes olthe^tate (V/ S, |^2179) exempt iahome- 
stead, used or kept as suçh, ii^t eKceedih§;^00 in value, together 
with the rents, issues, profits, a^^ products théreof, from attachînênt 
and exécution. It appears th&^, the hahkrupt was the husband of 
Susan Miarquette, and théy hadchfldrenwho might inherit lands from 
either, ffhe premises in question Tvere conveyed to her by deed 
recordeçî March 17, 1880, under which théy had possession. Slie 
diedin October, 1897^ leaving a wiU by which she devisèd the use of 
the pren4ses to him during life^, ajid he was actuaily occupying them 
lî^oyembe? 21, 1899, when the Jaankruptcy^ pçoceedings were com- 
menced» aithough he had ior a, time been dut of possession. By 
the:coi|injon law and the state statutes, he became yested with an 
estate for W* |i*e at once in the premises,-r-as husband durihg their 
joint iiifes, and by the curtesy if he should outlive her. Co. Litt. 
20a, 29a, 29b; 4 Kent, Oomm, 2^; Gen., St. Vt, c. 55, § 15; E. L. 
Vt. § 2229. A homestead right exista in snch estàte as the head of 
the family has in the premises, although less than a fee. 15 Am. 
& Eng. Enc. Law, 558; McCIary y. Bixby, 36 Vt. 2S4; Danforth v. 
Beattie, 43 Vt. ISS. A home^fead in Vefmont is liablefor debts 
existing at the time of the recprding of the deed by which it is ac- 
quired, and not for those accrùing afterwards, although it is not 
always occupied as a homestead meaawhile. Lamb v. Mason, 45 Vt. 
500; V. S. § 2186. This homestead in the ,estate for life of the bank- 
rupt was acquired by the deed to the wifç. ÏThe case shows no debts 
existing at that time. It is ther^fore aa free from ail debts as from 

aïiy- 'l'i'i:;. 

Since 1847 the rents, issues, and profits of the wife's real estate, 
and the husband's interest therein, hâve been exempt from his debts ; 
and he could not make conveyance of them without her joining with 
him, but this did not deprive hipi of his interest as husband. Peck 
V. Walton, 26 Vt. 82. And it lèJEt the a'nnual products liable for his 
debts. Bruce V. Thœmpson, 26 Vt. 741i In 1861 thèse products 
were made exempt, except for pecessaries of the family or improve- 
mept of,. the real estate. E. L,, § 2324. In 1884 an act was passed 
limiting : ift' wife's personal property to her sole and separate use, 
and prôviding that neither her separate property, nor the rents, 
issues, inconle, or products thereof, should be subject to the disposai 
of the .husband, or liable for his debts (Acts 1884, p. 119; V. S. § 
2647); and in 1896 one providing that "when a man and his wife 
are seised in her right of real e<^ate in fee simple, and the wife dies, 
the husband shall be érititled to ôhè third in value of said estate in 
fee in,iiéu of curtesy." Acta 1896, p. â4. Thç act of 1884 was 
probahly not intended to affect vested life estâtes of husbands, and 
would iseettt 'to be inoperative to devest them if it was. Peck v. 
Wàltoh, 2ê Vt. 82; Hitz v. Bank, 111 U. S. 723; 4 Sup. Ct. 613, 28 
L. Ed. 577. The same considérations affect the àct of 1896. It could 
not give this wife the power to dispose of the husband's curtesy by 
will. She could not will it to any one but her husband, for it was 
not hers, and her devise to him of the life estate he had before did 
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not affect the date of the acquisition of his title before in existence. 
The premises are found to be of the value of $1,000, and that of 
the life estate of the bankrupt in the whole to be less than |500. 
At first it was supposed that the homestead, under the law, would 
extend to not exceeding $500 of fee value, and that when the right 
vpas less than a fee the qualified title would exist in that value of 
fee only. Such vs'as the décision below in McClary v. Bixby, 36 Vt. 
254. But that was reversed, and the homestead right was held to 
extend to not exceeding |500 in value of the right of the person en- 
titled to the homestead. The same principle was applied in Dan- 
forth V. Beattie, 43 Vt. 138. Accordingly the bankrupt appears to 
be entitled to his life estate, as tenant by the curtesy, in the whole 
of the premises in question, against the claim of the trustée for any 
creditors. Life estate of bankrupt in whole premises set ont as a 
homestead, free of ail claims in bankruptcy proceedings. 



In re SPEAR et al. 

(District Court, D. Vermont. July 16, 1900.) 

No. 116. 

BANKHUPTCT— DiSCHAEGB— FaILUKE TO KbEP BoOKS. 

Unless the fallure of a bankrupt to keep books of account or records Is 
found to hâve been "wlth fraudulent Intent to conceal his true flnancial 
condition and in contemplation of banlo-uptcy," it cannot be made the 
ground for refuslng him a discharge under Bankr. Act 1898, § 14b. 

In Bankruptcy. On application of bankrupts for discharge. 

William Batchelder, for bankrupts. 
Warren C. Freneh, for opposing creditors. 

WHEELER, District Judge. Not failure to keep books of account 
or records, merely, is a bar to a discharge, but only such failure "with 
fraudulent intent to conceal his true financial condition and in con- 
templation of bankruptcy" is made such. Bankr. Act, § 14b. No 
such Intent is found or alleged hère, or any other statutory cause. 
Without such, by the terms of the act, a discharge is required. No 
room is left for a refusai for any other than statutory reasons, how- 
ever salutary they might be claimed or thought to be. Discharges 
granted. 



In re OBERKIKB:. 

(District Court, D. Vermont. July 16, 1900.) 

No. 458. 

1. Bankruptct— Proceedings por Sale of Homestead. 

Where a trustée finds the homestead property of the bankrupt, which 
exceeds in value the homestead exemption, indivisible, he may apply to 
the référée for an order of saie, and it is not essential to the validity of 
a sale so ordered that the proceedings should be flled with the clerk of 
the bankruptcy court 
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î|. 8A»&7H0MESTaAD Exemption. 

vWhere a bankrufct inade no application to retain hts homestead and pay 
thé extess In value ovei^ the stàtutory exemption, ànd no objection to an 
Ordér.for Its sale by the référée, he cànnot thereafter attaek the validlty 
of Buch sale; nor has he any grotmdfor objectlng to the déduction from 
bis share of the proceeds of the vali}e of other assets, not exempt, which 
he has recelved wlthoiit objection from the trustée. 

In Bankraptcy. 

Haîiand B. Howe, for bankrupt 

WHEELEB, District Jadge. This is a revîew of the proceedings 
of the trustée and referee relating to the homestead exemptions, 
This court has jurisdiction of determining ail claims of bankrupts to 
their exemptions. Bankr. Act, §§2, 11. This is a part of the juris- 
diction committed to the référées on report of trustées. The pro- 
ceedings are initiated by the trustée, whose duty is to set apart the 
exemptions. Id. § 47a, subd. 11. An inséparable homestead may be 
sold or assigned to one or another of the parties in interest, on condi- 
tions of payment to the others, by any court having jurisdiction, 
Lindsey v. Brewer, 60 Vt 627, 15 Atl. 329; 15 Am. & Eng. Enc. Law 
(2d Ed.) 734. When the trustée found the property in which the 
homestead existed indivisible, he could only apply for an order of 
sale, which he appears to hâve done. Objection is made that the 
proceedings were not flled in the clerk's ofiflce, but this was not nec- 
essary; Référées are their own flling and recording oiïicers in pro- 
ceedings before themselyes, and are so recognized by rule 2, General 
Orders in Bankruptcy (89 Fed. iv.^ 32 C. C. A. vii.). An order of 
sale appears to hâve been made and executed without proceedings 
by the bankrupt for revie'w, or for having the property assigned to 
him. The exemption was thus transferred from the property to the 
proceeds in money. The right of the bankrupt to the amount of his 
exemptions in the proceeds appears to hâve been well provided for 
and secured to him. He appears to hâve receited from the trustée, 
without question, other property of the bankrupt estate to the 
amount of f67;15; and $432.83 to bave been deposited, without ob- 
jection as to place, for his beneflt. The avails of the exemption 
might hot be the subjéct of an ordinary set-oflf; but réduction of a 
bankrupt's estate to money for distribution is not a proceeding for 
création of debts to the trustée, and dues from the bankrupt for as- 
sets would bë subject to cOntrol by the court, including the referee, 
for this purpose. The most that the bankrupt could hâve claimed 
at any time would hâve been the amount of his exemption in money, 
or to hâve the property assigned to him on payment of the remainder 
of its value. The former he now gets. The latter he did not apply 
for, but, rather, appears to hâve given the trustée and referee to un- 
derstand he waived, till after the order of sale. He could hâve se- 
cured the property by bidding at the sale, and paying over the excess 
above his exemption. Proceedings afllrmed. 
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In re TBRRILL. 

ODlstrlct Court, D. Vermont Aprll 10, 1900.) 

No. 13. 

BAifKBUPTCT— Allowance of Attornbt's Fbe. 

Under Bankr. Act 1898, | e4b, no attorney's fee can be allowed ta volnn- 
tary proceedlngs, except upon proof of services aetually rendered to the 
bankrupt, ta doing the things which the law requires of him. 

In Bankruptcy. On report of référée. 

W. L. Burnap and J. J. Monahan, for petitioners. 

E. B. Taft, for trustée. 

WHEELEE, District Judge. Attorneys hâve presented claims for 
services in priority. The bankrupt act provides for "one reasonable 
attorney's fee, for the professional services aetually rendered, irrespec- 
tive of the number of attorneys employed, to the petitioning creditors 
in involuntary cases, to the bankrupt in involuntary cases while per- 
forming the duties herein prescribed, and to the bankrupt in volun- 
tary cases, as the court may allow." Section 64b. This is a volun- 
tary case, and the law refers to what services are aetually rendered by 
an attomey for the bankrupt in assisting him about what the law re- 
quires him to do, such as preparing the pétition and schedules. In re 
Kross (D. G.) 3 Am. Bankr. K. 187, 96 Fed. 816. The report of the 
référée shows that the bankrupt fllled out his pétition and made his 
own schedules with his own hand, and that no proof was offered of 
anything that the attorneys did about them. The actual performance 
of necessary and proper services must be shown, in order that the 
court "may allow." None is so shown. The one examination of the 
bankrupt appears from the report to hâve been attended by thèse at- 
torneys in the interest of a pref erred créditer, and in opposition to the 
estate, and that this is ail that was done by them about the discharge 
before the death of the bankrupt. What was done after his death 
would not be anything required of him to be done, but would be done 
for those interested in his property acquired after adjudication. As 
the case now stands, the report would hâve to be accepted, and the 
claims rejected. There may hâve been services of an attomey about 
the préparation of the pétition and schedules, by way of advice, be- 
sides writing them out. On motion of claimants, the report is recom- 
mitted for further finding and report as to any such services. Re- 
port recommitted. 



In re HOPKINS. 
(District Court, D. Vermont. Angust 21, 1900.) 

BAHKKTTPTCY — HOMBSTBAD EXEMPTION. 

It Is the duty of a trustée to set out the bankrupt's homestead; and 
where it is subject to debts, so as to render a sale necessary, the cost of 
converting it Into money should be borne by the trustée, and the entlre 
proceeds above the amount of such debts paid to the banlcrupt. 
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In Bankniptcj. Review of order made by référée. 

Geo. N. Dale, fpr petitioner. 
J. D. Bâtes, foKbîmkrupt. 

WHEELER, District Judge. This Is a review of the proceedings of 
the référée in ordering the sale of the homestead which is subject to ^ 
prior dèbt of Î223.84, and understood to be inséparable. The bank- 
rapt shotild bave, if hç|lia,^,.not had, the privilège of retaining the 
homestead on payment te the trustée of that suM. It is the duty of 
the trustée to set out the homestead; The sale and.setting put the 
right in money are a part of the procpedings for that purpose, which 
it is the duty of the trustée, ànd not of the bankrupt, to pay for. The 
homestead right extends to ail there is besides the value bf |223.84,and 
that right is not chargeable with converting the trustee's right into 
money, Therefore the àvàils of the sale, after dedûcting that sum, 
should be paid over to th^ bankrupt Order modified accordingly, and 
then afiàrmed. 



In re GIBBS. 

(District Court, D. Vermoat August 16, 1900.)i 

No. 463. 

BaRKBUPTCT— JCWSDICTIOÎÏ OF COtTKT OF, ItANKKtlPTCT— iNSOLVBsfcT PeOCBEO- 

, mes IN Statb Court. ., ' 

Property àf which « baûknipt was lia tbe aetual occupahcy as a home- 
Btead atithe tlme of the adjuaicatlon, aad to which he had some. tltle 
which , had flot been devested by pei^dlng proceedings in Insolvency agalnst 
hlm in ^gtate court, was brought, by the adjudication, within the jùrisdle- 
tlon of the court of bantouptcy. 

In Bankruptcy. On report of référée on appiicatioa; of bankrupt 
for setting apart of homestead. i 

Farrington & Post, for bankrupt. 
C. D. Watson, in pro. per. 

WBnEEIiEE, District Jtidge. Upon report of the référée the prefliis- 
es in question are appar^tly the homestead of the bankrupt, in which 
he bas some title remaînlng from the original redeemable lease to 
him, of which he was nPt devested by the state insolvency proceedings, 
nor by the decree of foreclosure which was redeemed, and upon which 
his daughters, as heirs of their mother, hâve an équitable lien through 
the paying oS of the incumbrance by her to save her supposed right, 
or an équitable title in proportion to the amount paid as a resulting 
trust arising from payment of so much of the price upon which the 
deed was made to him instead oft:to her. Williams v. Wager, 64 
Vt 326, 24 Atl. 765;, Walker v. King, 44 Vt. 601, As the bankrupt 
was in actual occupation at the time of adjudication, this property 
came within the jurisdiction of this court as a court of bankruptcy. 
White V. Sehlberb (May 28, 1900) 178 U. S. 542, 20 Bnp. Ct. 1007, Adv. 
ê. U. S. IQQt, 4i li. Ed.—. If thiè%liie of the prettiiséS, which is 
not stated, is not |500 greater than the mortgage given by the bank 
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rupt and the amount paid by tlie mother on the decree, the whole 
should be set ofE as a homestead; and the question whether sbe held 
by virtue of the incumbrance or by a resulting trust would be imma- 
terial to the bankrupt eatate. As this fact, and others which may be 
material, do not appear, the report is recommitted for further findings 
to be made upon notice. Report recommitted. 



In re BOARDMAN, 

Pistrlct Court, D. Massachusetts. May 23, 1900.) 

Bankrtiptct— AssKTS— Life Inbubance Policy. 

An endowment poUey of Insurance on the life o£ a bankrupt, payable 
to him, or, in case of hls death before its maturity, to hls mother, if living, 
and, If not, to his assigna or légal représentatives, has a cash surrender 
value, within the meaning of Bankr. Act 1898, § 70a, cl. 5, where the Com- 
pany issuing it offers to pay a sum in cash for its surrender, although it 
contains no provision requiring such payment, and passes to the trustée 
as assets, unless the bankrupt pays the surrender value, subject to such 
rights therein as may be established by the banltrupt's mother. 

In Bankruptcy. On pétition by bankrupt for the delivery to him 
by the trustée of a life insurance policy. 

The following is the opinion of LEWIS G. FARMER, Eeferee: 

On December 24, 1889, the Equitable Life Assurance Society of the United 
States issued ta the bankrupt, in Cleveland, Ohio, its "free tontine" policy, No. 
452,167, whereby, in considération of an ànnual premium of one hundred 
twenty-one and to/ioo dollars ($121.75), it promised to pay either to him, his 
executors, admlnistrators, or assigns, on the 23d day of December, 1909, or, 
should he die before, then to his mother, Flavilla T. Boardman, if living,— If 
not, then to him, his executors, admlnistrators, or assigns,— at the ofBce of the 
Society, in the city of New York, twenty-flve hundred (Ç2,500), upon satisfac- 
tory proofs of his death; and the same has been delivered to the trustée, who 
retains it in his possession, claimlng that it has a cash sittrender value, which 
he is entitled to receive before delivering the policy to the bankrupt. The 
trustée has recelved from the actuary of the society the following communica- 
tion: 

"Dear Sir: On return, with proper release, of policy No. 452,167, on the 
life of Boardman, on Nov. 1, 1899, or within six months thereafter (if premiums 
be paid to Dec. 23, 1899, and thp premiums due on said date not paid), we will 
pay in cash the sum of six hundred ninety-two and «o/ioo dollars ($692.50), 
or give païd-up policy for flxed aaount of twelve hundred and fifty dollars 
($1,250); but, unless otherwise expressiy agreed, this ofCer will not be binding 
after the terminatlon of the said six months. Thèse values are inclusive of ail 
dividends." 

This communication was inclosed in a letter from said actuary to the trustée, 
in which it was stated that, if the policy should be surrendered for cash, the 
receipt should be signed by the life assured, and also by the beneficiary; and 
it appears that the beneficiary, so called (that is, the mother of the bankrupt), 
refuses to sign such a receipt. The bankrupt also clalms that the policy has 
no cash surrender value, within the meaning of the bankruptcy act, and has 
flled a pétition that the trustée be ordered to deliver the polioy to him. After 
hearing the trustée and the bankrupt's attorney upon this pétition, I flled the 
following mémorandum, orderlng that the same be denied: 

I think that this policy has a "cash surrender value," within the meaning 
of the bankruptcy act. I do not flnd that there is any exact définition of this 
term, as a matter of judicial détermination, but It seems to me to mean the sum 
the Company will pay upon the surrender and discharge of the policy; and it 
makes no différence whether the amount is an arbitrary one ûxed by the stat- 
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ute, or one settled by lie terms of the pbllcy, or merely a Toluntary matter 
on the company^d pirt«. In re Grahs, 1 Nftfc^BaDkr. N. 164, 1 Am. Bankr. K. 
463. If tUs amoiint 1» juyable to tbe baifikrQPt, bis estate, or bis Personal 
representativesj'tli^ji the trustée Is entltled to the pollcy, as a part of the 
assetg of the eètâté, uàless such an amoûàt is pald by hlm to the trustée, as 
provldea by section 70 (5). Thls questloù appears to be goveraed by the fol- 
lowing décisions: In re Lange, 1 Nat. Banicr. N. 60, 1 Am. Bankr. K. 189, 91 
Fed. 361; In re Grahs, 1 Nat. Bankr. N. 164, 1 Am. Bankr. K. 465; In re 
Steele, 2 Nat. Bankr. N. 281, 3 Am. Bankr. B. 549, 98 Fed. 78. In re Hernich, 
1 Am. Bankr. R. 713, is opposed to the above décisions, but I must regard their 
weight as controUing. In re Buelow, 2 Nat. Bankr. N. 230, 3 Am. Bankr. R. 
389, 98 Fed. 86, it did net appéar what the terms of the policies were; and 
the décision of the référée Jn re Diack, 2. Nat,. Bankr. N. 354, is opposed to 
that of Judge Thomas in thé same case. See, also, Brigham v. Insurance Co., 
131 Mass. 319; Pierce v. Insurance Co„ 138 [Mass. 151. I think, therefore, 
that the trustée is entitled toilihe possessioa ofjthe policy as an asset of the 
estate, redéemable in the manner provlded by the act. It may be that the 
barikrupt's interest in it is so involved witt âe rights of hls mother that it 
cannot be reached by the trustée, but ttha*; question must be determined in 
another tribunal. i 

Upon pétition by the béjnkrtipt the question presented by the fore- 
goilig pétition was certifi^dj^ the cou,rt. 
Walter N. Bufifum, for petitioner. 
Frédéric F. Haskell, trustée, pro se. 

LOWFUj, District Judgè, In thi^^ca^fe I agrée with the référée. 
The policy bas ;çt cash sui'i'èiwïèr vàlû^ Vithin the intent of the stat- 
ute, The fàet tîiat this Yai»# is notistaited in the policy is imma- 
terial. If in the ordiaary course K>t business thé bankrupt can obtain 
cash from thé cotnpany by ft sUrréridêr of the policy, his creditors are 
entltled to the cash. Agaiû, I think tjhé interest of the bankrupt's 
trustée is not defeated by the daim oiÉ.rs. Boardman, though I am 
not required to détermine at the présent time precisely what Mrs. 
Boardman's rights are. In addition tO the cases cited by the référée, 
siée In re Diaçk (D. 0.) lOO'Fed. 77Q, Jh that caiè the policy was 
iSSued by the company which issued thie policy in the case at bar. 
The poljcy was payable in 15 yearstO: the bankrupt, "^hould he then 
survive, or,' shbuld he die before, thèa His wife, Susan M. Diack, if 
living; if not,; then to the sàid Willîàiû Diack's executors, adminis- 
trators, or afisigiflë." Thîgijij^f substaiit;i8i% the language used in the 
fip^rdman policy. Some of the premiums were paid by Mrs. Diack, 
and so she was held entltled by the law^ï New York to a contingent 
légal interest in the policy, a,nd could, not be required to surteùd.er 
her interest theiçein. The bankrupt 'ifâstheréfoj'eordered to exé- 
cute an aasigoinent to the , trustée of /his interest in the surrender 
value of the policy. The jearned judge thus treated the trustée as 
haviiig some rights in thé proceèdft Of fhe; policy. With this case I 
atgree, rather lihan with In.re H^ruic^, 1 Am. Paukr. B, 713, if, in- 
dçed, the note iq that casé corpectiy st^tes Judîge Morris' opinion. If 
the trustée in this case is éntitled to the whole or part of the value 
of the polièy, he cannot béeOmpélledto deliver it up tp the bank- 
rtapt. Thé de<àêiph of tbe'réîéree ià jthèref ore aflSrmed. 
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UNITED STATES T. BEEBE et aL 

(Circuit Court, D. Massachusetts. August 27, 1900.) 

No. 858. 

1. CtrsTOMS DuTiBs— Valuation of Fobkign Coins— Pkoclaimkd Valub tue 
Basis op Estimatb. 

Under Tarlff Act 1894, § 25 (28 Stat. 552), providlng that the values of 
standard forelgn coins shall be estlmated quarterly by the director of the 
mint, and be proclalmed by the secretary of the treasury, and that the 
values so proclalmed shall be foUowed In estlmatlng the value of ail for- 
eign merehandlse exported to the United States, the secretary of the 
treasury has no authorlty to direct the liquidation of an entry for customs 
duties on the basls pt the exchange value of the forelgn coin ae declared 
by the consular certificate. 

8. Same — Approvai, of Wbono Estimate — Epfect. 

The approval by the secretary of the treasury of the liquidation of an 
entry for customs duties by the collecter of the port upon the basis of the 
exchange value of the f oreign coin specifled in the invoice, as declared in 
the consular certificate, does not amount to a reliquidation of the entry 
under Tarife Act 1894, § 25 (28 Stat. 552), providlng that the secretary of 
the treasury may order the reliquidation of any entry at a différent value, 
upon satisfactory évidence that the value in United States currency of the 
forelgn money specifled In the invoice was at the date of certification at 
least 10 per cent, more or less than the value proclalmed durlng the 
quarter In whleh the consular certification occurred. 

8. Same— Rbview op Estimate by Oircuit Court. 

The action of the coUector of a port, decUning to accept the proclalmed 
value of a forelgn standard coin, and in adopting the value declared ta the 
consular certificate, thereby increasing the amount of customs duty to be 
paid upon Imported merehandlse, although approved by the secretary of 
the treasury, is revlewable, on the protest of the Importer, by the board 
of gênerai appralsers and by the circuit court imder Oustoms Administra- 
tive Act Jime 10, 1890, §§ 14, 15, providlng for an appeal by an importer 
from a liquidation by the coUector of a port to the board of gênerai ap- 
pralsers, and from the board to the circuit court. 

Boyd B. Jones, U. S. Atty., and A. H. Washbum, Asst. U. S. Atty. 
Whipple, Sears & Ogden, for importera. 

COLT, Circuit Judge. This pétition for review is governed by 
the principles laid down in U, S. v. Newhall & Go. (C. G.) 91 Fed. 525. 
In that case this court reached the following conclusions: (1) In re- 
ducing f oreign standard coins to United States currency, for the as- 
sessment of duties, the basis in ail cases is the value of the pure 
métal in such coins, and not their exchange value. (2) This long-es- 
tablished rule was not changed by the proviso to section 25 of the 
tariff act of 1894 (28 Stat. 552) as to reliquidations where it appeared 
that the value of the foreign money specifled in an invoice had varied 
at the time of the invoice more than 10 per cent, from that proclalmed 
by the secretary of the treasury for that quarter. (3) A collecter is 
not authorized, because the consular certificate accompanying an in- 
voice shows the current exchange value of the money of the invoice 
to be more than 10 per cent, greate^ or less than the proclalmed value 
for the quarter, to départ from such proclalmed value, and adopt, for 
the purpose of assessing the duty, the exchange value shown by the 
certificate. (4) The action of a coUector in declining to accept the 
proclalmed value of a foreign standard coin, and in adopting another 
103F.-50 
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standard, thereby increasing the amount of duty on imported mer- 
chandise, does not relate itoï a disptrted' appraisranent, but to the 
amount of duti^;, and TOder Cuatgpis^^d]jqin|istratiye Act June 10, 
1890, §§ 14, 15, is rëviewable, on .tne prétest of the importer, by the 
board of gênerai appraisers and tîië Circuit court. 

The présent c£Ê^é'|»ï'eseûtS the samé State of facts as U. S, v. New- 
hall & Co., exçeptinJ;T!?(ï,p£^rticular8: , ; ^ ,- 

Fîrst. To the estimàtë of the pure-metàl value of foireign coins, in- 
cluding the rupee, in "United States money, by the; dii-ector of the 
mint, as proclaiïnéd by thé ^retary of the treasury on July 1, 1898, 
■wasappendëd the foil6\t^ing note: "y*aluç Of the riipee t(^ be deter- 
mined by consular certifleate." Tîii^ annotation was içlç^ly unau- 
thorized and void under section 25 of the tariff act of 1894, as con- 
strued by the court in U. S. V. Newhall & Co. 

Second. 'Èb.e secretary oî the treaétiry wrote a lettër to the collector, 
approTihg liis action in liquidating thé entry onthe bfisi^ of the ex- 
change value of the rupee, as certifie^ by the United States consul in 
theiavoice, as follows: 

' «Washington, D. 0., March 31, 1899. 

"Coî}éctôr 6t CuStoms, Boston, Mass.-^^Slr: The de^artment is In receipt 
of yourlettêr of the 20th ultlmo, trànsmltting the foUoWlng desûribed pro- 
teàt àgaihst your action in estlmatlng ^e value of the ptûin rupee' in certain 
importations from Madras, Indla, on the basis of the values shoWn In the U. 
S. consular certiflcates attached to the involces: Pi-btest lll* of Messrs. 
LuciuS' Beebe & sons, dàted Boston, Feb. 17, 1899; Importation, 27 baies of 
tanneSjgttat skins, per Côliinibian, Obt. 18, 1898; «ntïy Uquiflatëd Feb, 17, 
1899. ïdu stibmlt the Involces, Nos. i;610 and 1,611, dated Madras, India, 
August U and September Ij 1898, teépectlVely, for the Inspection of the de- 
partnienl;,' and caill attention to the faet that the TJ. S;- consular certiflcates 
attached thereto stàte ttat the exchange value of the rupee. In whlch cur- 
rency the''8ai(i lùvolces' are made out, was, àt thé date of shlpment, 32.11 
cents, 'fesOitated lu U. S. gold dollars, aâd that Inasmuch «s said valuàtlon 
is more than ten per centtitti greater thaû the value' of the India rupee as 
estintated by the directorof the mlnt l^or the quarter çovering said ship- 
ment, you hâve, foUowlng'depat'tment's rullngs, synopsei 17,766 and 18,110, 
assessed duties on the basis of the valuàtlon of the India rupee as certifled 
by the U. S. consul on said involces. In reply, I hâve to Inform you that 
from: an inspection ot the involces, and of the U. S. bonsular certiflcates at- 
tache^ thereto, the department Is satlsfledthat the correct and true value of 
the Ind^a rupee was, at the date of shipmént of the said mérchandlsÇ; in 
façt more than tén per centïljn greater than that estimated by the dlreétor 
of tté mlnt for the quarter covering said shlpments. Y6tir action In liqui- 
dating the éntry on the basis -of thls highèr valuàtlon for thé India rupee is 
th«r«fore hereuy approved, under the authorlty conferred uppn the secretary 
of the treasury by section 25 qf the ac|t: of, Àugust 28, 1894." 

The consular certifleate bearing the date of August 11, 1898, reads: 

"I further cërtlfy that the eXchange Value of the rùpfeei in whlch cUrrency 
the ahnexed Involce of merchandlse is màde out, is at thls date 32.11 cents, 
estimated In United States gpld dollars,"; lii 

The Collector liquidated the enti7 February 17, 1899. The entry 
be£Ufs this stâlmp: 
*'Ctistom Sotisè', Boston, February 17, 1899. LlquldSted." 

The proviso in section 25 is as foUows: 

"The secretary of the treasury may order the reliquidation of any entry at 
ft dlflerent value, wheneyer satisfactory évidence shall be produced to him 



UNITEB STATES V. BEÉBE. ibi 

showlng that the value In United States currency of the foreign money speci- 
fled in the Involce was, at the date of certification, at least ten per centum 
more or less than the value proclaimed durlng the quarter in whlch the con- 
sular certification occurred." 

The contention of the govemment is that the approval by the secre- 
tary of the treasury in his letter of March 31, 1899, of the action of the 
collector was a reliquidation of the entry under this proviso, and that 
such reliquidation is conclusive, and not subject to review by the board 
of gênerai appraisers or by the circuit court. The proviso says that 
"the seeretary of the treasury may order the reliquidation of any entry 
at a diiïerent value." If we are to give any signification to the words 
"reliquidation" and "différent value," they mean, in connection with 
the preceding part of the section, that there must hâve been a liquida- 
tion of the entry at the proclaimed value before the seeretary can di- 
rect a reliquidation at a différent value. We do not find in this case 
any order of the seeretary directing a reliquidation of the entry at 
a différent value from the proclaimed value, nor any reliquidation by 
the collector. The record discloses a single liquidation by the collector 
upon a basis not in conformity v?ith law, as held by this court in U. S. 
V. Newhall & Co., and an approval of such action by the seeretary. 
To hold such approval of the collector's liquidation based upon a wrong 
principle, a reliquidation under the proviso of section 25 would, in 
my opinion, do violence to the express language of the statute. To 
adopt such à construction is to déclare that the collector, in the first 
instance, may liquidate an entry, not upon the proclaimed value in 
pure métal of the foreign coin as required by section 25, but upon any 
standard of value he chooses to adopt, and that such liquidation is 
lawful and binding, provided the seeretary of the treasury ratifies his 
action under the authority conferred by the proviso. I am unable to 
assent to the able and ingénions argument of the government's coun- 
sel in support of this interprétation of the statute. Whether this 
case is reviewable by the board of gênerai appraisers or by the circuit 
court dépends upon whether there has been a reliquidation under the 
proviso of section 25. A valid reliquidation under this proviso would 
seem to be as conclusive as the proclaimed value under the preceding 
part of the section. Cramer v. Arthur, 102 U. S. 612, 619, 26 L. Ed. 
259; Hadden v. Merritt, 115 U. S. 25, 27, 29 L. Ed. 333; U. S. v. 
Klingenberg, 153 U. S. 93, 99, 14 Sup, Ct. 790, 38 L. Ed. 647. The dé- 
cision of the board of gênerai appraisers is affirmed. 

The court makes the f ollowing flndings of fact : 

(1) The importation in this case consista of 27 baies of tanned goat 
skins, shipped to Boston, Mass., from Madras, India. Said merehan- 
dise was included in two invoices, one dated August 11, 1898, for 13 
baies of skins, and the second dated August 31, 1898, for 14 baies of 
skins. 

(2) The invoice dated August llth showed a total value for the 
merchandise therein referred to, ineluding certain nondutiable char- 
ges, amounting to rupees (silver) 290./6./4, as follows: Eupees (silver) 
9,187./15./4, 

(3) The invoice dated August 31st showed a total value for mer- 
chandise therein referred to, ineluding certain nondutiable charges, 
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amounting to rupees (silver) 337./15./5, as follews: Eupees {silver) 
9,15O./5./10. 

(4) The total value ôf thé merchàndise included in both of said in- 
voices, including nondutiable charges, the total of which is rupeea 
628./5./9, amounts to: Eupees (silver) 18,338./5./2. 

(5) Said 27 baies of goat skins were entered for consumptîon by 
Lucius Beebe & Sons, the respondents and owners of said merchàndise, 
in the port of Boston and Gharlestown, October 18, 1898. After de- 
ducting f rom the invoice value the sum of rupees 628./5./9, for non- 
dutiable charges, the dutiable value, as ascertained at the custom 
house, Boston, is as follows: Eupees (silver) 17,709./15./5, and also 
in dollars |5,687, reduced at the rate of 32.11 cents per rupee. Duties 
were paid by the respondents on October 19, 1898, at the rate of 10 
per cent, ad valorem on said $5,687^ ; 

(6) On July 1, 1898, the secretary of the treasury issued a circular, 
the material parts of which are as follows : 

"Value of Forelgn Coins. 1898. 

"Department Çircnlar No. 124. 

"Treasury Department, Bureau of the Mint. 

"Washington, D. 0., July 1, 1898. 
"Hon, Lyman J. Gage, Secretary of the Treasury— Sir: In pursuance of 
the provisions of section 25 of the act of August 28, 1894, I présent In- the 
followlng table an estlmate of the values of' the standard coins of the nations 
of the world: 

Oountry. Standaid. Mon. Valae In Coins. 

Unit. terms of 

U. S. gold 

Indla. SUver. Bupee. .199 Gold, mohur 

: ' : (7.105) 

Silver; rupea 
and divisions. 

"(Appendefl to the estimâtes Is the followlng footnote:) 
"Value of the rapee to be determined by consular ceïtlflcate. 
"RespectfiiUy yours, 

"B. F. ; Butler, Actlng Director of the Mlnt 

"Treasury Department Office of the Secretary. 

"Washington, D. 0., July 1, 1898. 
"The foregolng estlmate by the director of the mint, of the values of for- 
elgn coins,;! hereby prociaim to be the values of such coins in terms of the 
money of aceount of the United States, to be f oUowed In estlpiatlng the value 
of ail forelgn merchàndise exported tp the United States on or after July 1, 
1898, expressed in any pf such metalllc currencles. 

"li. J. Gage, Secretary of the Treasury." 

(7) Attached to the invoice of August 11 was the followlng consular 
certiâcate, dated August 11, 1898: 

"I further certlfy that the exchange value of the rupee. In which curreney 
the annexed notice of . merchàndise is njade out, is at thia date 32.11 cents, 
estimated in Unltëd States gold dollars." 

(8) Attached to the invoice of August 31st was a similar consular 
certificate, under date of September Ist. 

: (9) fbe entry was liquidated by the collecter on February 17, 1899, 
at theexchange value of the rupee, namely, 32.11 cents, as certified 
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by the consul. Thereafter, on tlie same day, the protest and notice of 
aEpeal from said liquidation was duly flled by tlie respondents. 

(10) Eeduced into United States money at the rate proclaimed July 
1, 1898, namely, 19.9 cents, tlie entered value of said mercliandise, 
namely, nipees (silver) 17,709./15./5, would amount to |3,524, and 
the amouiit of duties payable thereon at 10 per cent, ad valorem would 
amount to $352.40. 

Under the f acts, the court makes the f oUowing rulings of law : 

(1) The court rules that the note appearing at the foot of the 
quarterly estimate of coin value, on July 1, 1898, "The value of the 
rupee to be determined by consular certificate," gave no right, power, 
or authority to the collecter to liquidate the entry in question at the 
value of the rupee stated by the United States acting consul in the 
certificates attached to the two invoices. 

(3) The collecter, in adopting the exchange value of the rupee as 
certifled by the United States consul, and in not adopting the pro- 
claimed value for the rupee, in liquidating the entry in question, acted 
illegally, and the board of gênerai appraisers had jurisdiction to order a 
reliquidation at the proclaimed value. 

(3) The décision of the board of gênerai appraisers must be sus- 
tained unless it is shown that there has been a valid reliquidation of 
the entry in question under the authority conferred upon the secretary 
of the treasury by the proviso of section 25 of the tariff act of August 
28, 1894. 

(4) The court rules that there is no évidence of the reliquidation of 
this entry, and that said entry has never been reliquidated. 

(5) The court rules that the letter of the assistant secretary of the 
treasury, dated March 31, 1899, does not contain an order for the 
reliquidation of the entry in question, nor does it amount to a re- 
liquidation of the same. 



TJNITED STATES v. DIECKERHOFP et al. 

(«rcult Court, S. D. New York. Aprll 6, 1900.) 

CnsTOMs DoTiœs— Cdstom-Housb Bonds— Damages for Brbach. 

The amount recoverable for the breach of a custom-house bond taken un- 
der Rev. St. § 2899, by the refusai of the principal obliger to return pack- 
ages on demand of the coUector, is double the estimated value of the par- 
tlcular packages so wlthheld, as liquldated damages; and such amount 
is not a harsh or excessive penalty, the object of the statute in requiring 
the bond being to secure the return of the packages when demanded, to 
obviate the necessity and trouble of resorting to extrinsic évidence to asc«r- 
tain thelr contents. 

On Demurrer to Complaint on a Custom-House Bond. 

W. Wickham Smith, for demurrant. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. The questions herein arise on a 
demurrer to the complaint in an action at law brought by the United 
States on a custom-house bond taken under section 3899 of the Be- 
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Tised Statutes. ïlie bOBd is for thé sum of $50,000. 'The essential 
part of thé c^nditîo» is as fôllows; 

"The condition éf tlilS oWigatlon Is stidh that, If each and eVery package or 
pacfcages of each and every importation made by the sald prineipals at any 
tlme within six months from and after the date :of thèse présents, and deliv- 
ered from the custody of the offlcers of the customs, In pursuaiice of section 
2899, Revised Statutes of the United States, shall, withîn ten days after the 
pacliage or packages designated by the coUector and sent to the public store 
to be opened and examined îiave been appralsed and reported to him, be re- 
turned to the ordeiiof the coUector without having been opened, except wlth 
the consent of the eollector qr sùrveyor glven In writing, and then in the prés- 
ence ofone of the offlcers ôf the customs; or If the above-bounden obligors 
shâll," In lieu of such return, pay to the proper collectlng offlcér of said port 
double the estlmated value of the package or packages of merchandise not so 
returrted, then thls obllgatioB Is to be vold; othérwlse, to temaln In full force 
and virtue." 

The question at issue is stated by the défendant as follows: 

"The real question of laW to be determined upon thls demurrer is whether the 
amount, stipula ted In thèse bonds, glven pursuant to section 2899, Rev. St., is to 
be regarded as a penalty to secure the payment of actual damages sustalned 
and prbved by the United States, or whethçr said amount Is to be regarded as 
liquldated damages which the obligors of the bond mày be conipelled to pay, 
wlthont proof thàt thé UWted States has %uffered fthy damage whatever, or as 
a stattttory penalty In the nature of punlshment for the violation of a statutory 
duty." 

The complâint allèges that a certain package, — No. 420, — of the 
estimated value of $185, waa ordered to be returned, and that its 
return was refused. That such refusai was a breach of the bond ia 
not disputed. The défendant claims that only such actual damage 
as the plaintifl can proive it has suffered càn be recovered in this 
action. The purpose of the bond is manifestly to prevent packages 
from beimg sold or opened, except in the présence of the coUector, 
until the amount of duty to be paid thereon has been finally ascer- 
tained. In case fraud in valuation is suspected, any package can be 
called for and examined. The plaintiff insista that the intent of the 
law will be made effectiye by construing the condition of the bond to 
mean that for any package not so returned upon demand there shall 
be paid twice its estimated value. The only actual injury suggested 
in défendants' brief, for which, on their theory, damages could be 
awarded, wpuld seem to be the additipnal expense of proving the 
contents of the package, caused by its absence. Loss of duties by 
reason of fraudulent description of contents of the package could 
not well be considered as actual damage arising froitn the râuaal to 
return tte goods to thé' eollector for inspection; and, even if they 
could beviSO considered, the resuit would not be satisfactory, for, if 
the govemment should fail to establish the fraud by reason of the 
absence of the package called for, it could not recover for any such 
damage. Défendants say" that théirë cân be other évidence as to 
the contents of the packages than such as is obtained by an inspec- 
tion of the packages themselves by the coUector, and add : 

"The cases containing the goods are only one kind of évidence by which to 
establish the character of the goods. Many cases will be found In the books 
where the cha,racter of Imported merchandise, in sults by the govemment for 
fopfelturè or duties, has been establlshed by the testirdOny of informers, and 
by the testimony or foreign shippers, by dOcumentary évidence, and in many 
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otlier ways. It may be barder to get this kind of évidence than It would be 
to open the cases If they could be produced, but this is no reason for giving 
a harsh and unreasonàble constructlcn to a statute seventy years after ita 
enactment." 

The object of the bond is to dispense with the necessity of resorting 
to such évidence. Défendants throughout maintain that, if plaintiff 
is entitled to recover at ail for anything except for actual damage 
alleged and proved, it must recover twice the value of the whole 
ehipment of which the package f ormed a part, and that such a penalty 
would be too severe. Such is not the proper construction of the 
bond. Upon the complaint as it stands, plaintiff, unless further an- 
ewer is made, is entitled tô recover, as liquidated damages, double 
the estimated value of the packages called for and not returned; and 
this is not a harsh or excessive penalty. To sustain the demurrer 
would violate the plain intent of the statute, and render it practically 
useless. The demurrer i% overruled. 



TJNITED STATES v. 246y2 POUNDS OF TOBACCO (BARTO, Intervener). 

(District Court, D. Washington, N. D. Augast 14, 1900.) 
Inteunal Retenue — Fokfeiturbs — Existence oi^ Mobtgage on Peopkkty of 

CiGAR MANUFACTOREB. 

Under Rev. St. § 3400, providing that a cigar manufacturer who violâtes 
the provisions of the internai revenue law shall, in addition to other penal- 
ties, forfeit to the United States ail materials, maclilnery, tools, etc., 
"which shall be found in his possession, or in his manufactory, aud used 
in his business as such manufacturer, together with his estate or interest" 
in the building, lot, etc., the existence of a bona flde mortgage on mate- 
rials or other personal property which is allowed to remain in the posses- 
sion of the manufacturer, and to be used by him in his business, wlll not 
prevent the forfeiture of such property, the risl£ of which the mortgagee 
must be held to hâve assumed, as the provision for forfeiture of such 
property Is not limited, \ïke that relatlng to real estate, to the interest 
of the ofiCender therein. 

On exceptions to pétition of intervention filed in proceedings to 
condemn and forfeit property for a violation of the internai revenue 
laws . 

E. E. Cushman, Asst. U. S. Atty., for the United States. 
Tucker «fe Hyland and J. J. McCafferty, for intervener. 

HAIWOED, District Judge. This is a proceeding upon an informa- 
tion âled by the United States district attomey to condemn certain 
tobacco and other property as forfeited to the United States by force 
of section 3400, Kev. St. U. S. The information charges that ail of 
said property v/aa seized by a deputy collecter of internai revenue, 
because found in the possession of one J. C. Zonig, who theretofore 
was engaged in the business of manufacturing cigars without having 
paid the spécial tax as a cigar manufacturer, and without having 
given bond as such. The intervener claims a lien upon ail of said 
property by virtue of a chattel mortgage given to her by Zonig to 
secure a loan of money made to him before the infraction of any law 
in connection with his business as a cigar manufacturer. In her com- 
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plaint tliç înteryenër allèges Ûiatthe tnortgage was taken in good faitb 
%ip 41 J,ct|i3l loan ot ûjOBey» and liât sfe was not a,t any time cog- 
nizant of any neglect on tlie part of Zonig to conform to the require- 
ments of= t%e iStatutes in the conduct of, his business. The United 
States attqmey bas filed ef ceptions to the claim set forth in the inter- 
vener'Si jCÇïiîplaint, and the case has been argued and submitted upon 
the question raise4by^id exceptions wh,etliei" the lien çreated by the 
mortgage has been extiiigïi^shed by the forieiture. 

The no^aterial pari pi tixe statute upôn which this proceeding is 
founded, j^eiads as follows: 

"Sec. 34(M)i JEvery manuftiçlsiirer of elgais», jwfio remov^s, or sells any cigars 
without pftyioeiit of the spécial ftax a.^ a cjgax-mjniifacturer, or without having 
given bond as such, •'•,* sh^ll, In addition to the penaltles elsewhere 
provlded In thls tltle for éuch offenses, forfélt to the United States ail raw 
material and Bianufactured or pArtly matrafacttired tobaoco ànd cigars, and ail 
machinery, tools, Implements, apparatiis, 'fixtureg, boxes, barrels, and ail other 
materlals whieh shall be found in hls possession, or in hls manufactory, and 
used In hls business as such manufacturer, together with his estate or interest 
m the building or factory, and the Tôt or tract of ground on which such build- 
ing or manufactory Is located, and ail appjirtenapces thereunto belonging." 

Consistçfltly with the purpose indiçated by thewords of the act, to 
punish the offending manufacturer by f orfeiture of property, the law 
should not be extended so as to affect the property or rights of inno- 
cent persons, According to the statute, the manufacturer must for- 
feit, and manitestly he can only forfeit, property which he owns, or 
his right'to the possession Or use of property. TJ. S. v. 398 Barrels 
of Dietilled Spirits, Eed. Cas. No. 16,504; TJ. S. v. 372 Pipes Distilled 
Spirits, Id. Ï6,505. On the other hand, a literal reading of the statute 
indicates a purpose to discriminate so as to make the f orfeiture of Per- 
sonal property absolute, the mère possession of such property by the 
offender, gr the use of it in connection tvith his business, being suf- 
ficieptto, close any controjersy as to the ownership, or as to rights of 
everybody respecting the same; but real estate, including the build- 
ing or factory, to be subjected only to fprfeiture of the ofifender's estate 
Or interest therein. The purpoSe flrst suggested, in so far as it re- 
stricts thè'fbrfeiture bf Personal property, is incompatible with the 
second; therefore it is obvions that, to interpret the law according to 
the true intent of congress, the gênerai spirit ând policy of the internai 
revenue statutes and the rules for interprétation of ambiguous stat- 
ntes must be taken into considération. The laws providing for for- 
fëiturebyfiPlatbrsof retenue laws are not to be govèrned by the rule 
èf strict construction applièd tô pénal statutes in gênerai, but are to 
hâve a; feasonabie eonstrtbtiôh; and the difflculty: hère is to be over- 
come by gîviiag section 340Oareasonable construction harmonious with 
the provisions of the stattttè» relatia^ to forfèitures for other offenses. 
The sîxteenth section of the act of I^brtiary 8, 1875, éntitled "An act 
tb amend exiating custôïa& and internai revenue laws, and for other 
|Jtirpo»es" (L Stijp^;'ReV. St U. S. [2é Id.] p. 60), is similar in scope aûd 
ptirpose tb èfeiiti'on 8400. Bi the eàse of U; S. vv Stowell, 133 U. S. 
1-20. 10 Sttp. Ot. 244, 33 L. Ed. 555, it was decidèd by the suprême 
court that the jyréVisions' of the revenue laws which impose penalties 
and f orfeitùres are to be fconStrued fairly and reasonâbly so as to carry 
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out the intention of congress, instead of being construed atrictlj; in 
favor of défendants; and in the same case a construction was given to 
that part of section 16 of tlxe act of February 8, 1875, providing for 
the forfeiture of personal property found in an illicit distillery, or in 
any building, room, or yard, or inclosure connected therewith, and 
used with or constituting a part of the premises, as f ollows : 

"It will be conTenientj In the flrst place, to ascertain the construction and 
effect of the provisions of section 16 of the act of 1875, by whieh, if any per- 
son carries on the business of a distiller without having given bond, or with 
intent to defraud the United States of the tax on the spirits distilled by him, 
he shall be punished by fine and imprisonment, and there shall be forfeited 
to the United States: (1) 'Ail distilled spirits or wines, and ail stills or other 
apparatUB fit or Intended to be used for the distillation of spirits, owned by 
sueh person, wherever found;' (2) 'ail distilled spirits or vsfines and personal 
property, found in the distillery, or In any building, room, yard or enclosure 
connected therewith, and used with or constituting a part of the premises;' 
(3) 'ail the right, title and interest of such person in the lot or tract of land on 
whlch such distillery Is situated;' (4) 'ail right, title and Interest therein of 
every person who knowingly has sufCered or permitted the business of a dis- 
tiller to be there carrled on, or has connived at the same,' * » * The sec- 
ond provision forfeits 'ail distilled spirits or wines and personal property, found 
in the distillery, or in any building, room, yard, or enclosure connected there- 
with, and used with or constituting part of the premises.' * ♦ » The 
flrst provision Is restricted in point of ownership, and not in point of place. 
The second provision is restricted in point of place, and not in point of owner- 
ship. Nor can the second provision be restricted to property fit or Intended 
to be used for the distillation of spirits; for, while the flrst provision containa 
such a restriction as regards apparatus, the second provision omits ail require- 
ments of fltness or Intention for the unlawful use. Each of the two provisions 
clearly defines its own restrictions, and the restrictions Inserted in the one 
cannot be Imported Into the other. The second provision must, therefore, 
extend to some property not owned by the distiller, and to some property not 
tit or intended to be used in distilUng spirits. In order to give it such effect 
lia wlll show any reason for its insertion in the statute, it must be construed 
to intend, at least, that ail personal property whlch is knowingly and voluntarily 
permitted by Its owner to remain on any part of the premises, and which is 
actually used, elther in the unlawful business, or in any other business openly 
carried on upon the premises, shall be forfeited, even if he h&a no participation 
In or knowledge of the unlawful acts or intentions of the person earrying on 
business there; and that persons who intrust their personal property to the 
custody and control of another at his place of business shall take the rlsk of 
Its being subject to forfeiture if he conducts, or consents to the conductlng 
of, any business there in violation of the revenue laws, without regard to the 
question whether the owner of any particular article of such property is 
proved to bave participated in or connived at any violation of those laws. 
• * * The signlficance of the omission of ail restrictions in point of owner- 
ship and in point of fitness or intention for the unlawful use in the second 
provision concernlng personal property Is clearly brought out by contrasting 
that provision with the provisions Immediately following it, concernlng real 
estate. The third provision forfeits only 'ail the right, title, or Interest of 
the distiller 'in the lot or tract of land on which the distillery is situated.' 
And the fourth provision forfeits only 'ail right, title, and Interest therein of 
every person who knowingly has sufCered or permitted the business of a dis- 
tiller to be carried on, or has connived at the same.' Congress has thus 
clearly manifested its intention that the forfeiture of land and buildings shall 
not reach beyond the right, title, and interest of the distiller, or of guch other 
persons as hâve consented to the earrying on of the business of a distiller 
upon the premises." 

In her plea the intervener does not allège that she was ignorant of 
the fact that the property mortgaged was in the possession of Zonig 
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at thé time of the coiûïDî8sion of the offense, nor dtfes she deny that 
she TOltintsffily permitted it to remaiii in his posseesion, knôwing that 
it wâ» iihe stock and iinplements neceesary to be tised in carrying on 
Mb iJûsifleês as a cigàr manufacturer. The mortgage itself shows that 
the parties intended that the property should remain in the possession 
of and be used by Zonig in his business. By her plea, the intervener 
présents herself before the court as an innocent party, and she will 
probably lose a part of the money which she loaned to Zonig, in consé- 
quence of the destruction of her lieni Therefore, in view of her situa- 
tion, an àb^olûte f orf eiture oî the ptoperty will work a hardship which 
I would palher avoid if I could see any way t6 do so conaistently with. 
due respect for the law. But the case of Û. S. v. Stowell is so nearly 
analogou» to the case in hand that I must regard it as an authorita- 
tive àéclari^t^on of the principles which must control the décision of 
this case. It is essential to good gOTernment that laws be, as nearly 
as possible, uniform and certain in their opération. To attain this 
object is the paramount duty of courts, and, to insure justice without 
partiality, precedents and rules which hâve béen approved by solemn 
décisions of, thé court of highest authority in the land must not be ig- 
nored; For the reasons stated, and upon the authority of the décision 
of the suprême court in the case of U. S. v. Stowell, I hold the plea 
in the intervener's complaint to be insufiScient, and the exceptions 
theretp are sustained. 



UNITED STATES V. WONG LUNG. 

(District Court, D. Vermont. May 4, 1900.) 

Alieiçs— Dkpobtation op Chinese— Mekchants. 

Where a Chinese person is sliown to Ijave been a pember of a flrm of 
merchants In this country for seven years, with $1,000 Invested as his share 
of the capital, the fact that he has latèly visited Chipa, and returned from 
there, nothlng belng sbown as to his niaimer of re-^ntry, does not warrant 
lilis àrrest and déportation. 

Appeal from Order of Commissioner for the Déportation of a Chi- 
nese Person. 

Eijfus E. Brown, for appeiiant 
James L. Martin, Dist. Atty. 

WHEELEE, District Judge. This case shows that the appellant 
has been a mèmber of a finn of merchants dealing in groceriés at Hart- 
ford, Conn., for seven years, having $1,000 invested as his share of the 
capital. This entitles him to remain in the United States. Lau Ow 
Bew V. U. S., 144 U. S. 47, 12 Sup. Ct. 517, 36 L. Ed. 340. The case 
also shows that he has lately visited China, and returned, but does 
uOt show the manner of his re-entry, nor any connection between his 
arrest for being unlawf ully in the United States and his retum, if that 
would be material as to his right to remain, when actually and peace- 
ably hère. Appellant discharged. 
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UNITED STATES T. JUB WY. 

(District Court, D. Vermont April 19, 1900.) 

A.LTENS— Chinese EXCLUSION— Eyidenck op American Nativitt. 

Unimpeached and uncontradicted testlmony that a person of the Chinese 
race, seeking to enter the United States from Cbina, was born In thls 
country, when direct, positive, and circumstantial, eannot be disregarded, 
and must be held to overcome the presumption of hls Chinese nativlty. 

Appeal from Order of Oonunissioner for tke Déportation of a Chi- 
nese Person. 

James L. Martin, TJ. S. Atty. 
P. F. McManus, for respondent. 

WHEELEK, District Judge. The testlmony as to the birth of the 
appellant in this country is direct, positive, and circumstantial, and is 
not unnatural or improbable. It ia not contradicted or discredited, 
and eannot justly be disregarded. Although the burden of proof as to 
this birth is upon the appellant, coming now from China, this évidence 
seems to overcome the presumption arising from having been lately 
in that country, and to establish the fact of nativity in this country. 
Appellant discharged. 



BEINKMANN T. TAYLOR. 

(Circuit Court, D. Connecticut August 9, 1900.) 

No. 490. 

Patents— Priohitt of Invention— Wiee Bustles. 

In a suit by the owner of the Kiel patent. No. 626,207, for a wlre 
bustle, for infringement by bustles manut'actured by défendant under the 
Taylor & Hammond patent. No. 617,452, whlch apparently covers the 
same Invention, and Is prlor in date of application and of issue, évidence 
ofEered by complainant to show priority of invention hdd lusufflcient, and 
the blll dlsmissed "without préjudice. 

In Equity. Suit for infringement of patent. On final hearing. 

Elisha K. Camp, Philip Mauro, and Reeve Lewis, for complainant. 
F. W. Smith, Jr., for défendant. 

TOWNSEND, District Judge. It appeared at this final hearing on 
bill and answer that défendant manufactures bustles claimed by com- 
plainant to be covered by patent No. 617,452, and identical with those 
manufactured by complainant. Complainant is the assignée of patent 
No. 626,207, applied for October 20, 1898, by H. H. Kiel, and issued 
to him May 30, 1899. Défendant is the owner of patent No. 617,452, 
applied for August 31, 1893, by H. H. Taylor and M. B. Hammond, 
and issued to them January 10, 1899. Complainant is défendant 
in a suit brought in another circuit by this défendant for infringe- 
ment of his (defendant's) said patent. The invention, if any, herein 
involved, seems to be covered by both patents. Therefore the first, 
and perhaps the décisive, question in thèse cases appears to be that 
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of priority of such aUeged invention. This question of priority is 
not fully or satisfactorily presênted hefein. Coîmplainant's counsel 
introduced two -witnesses, complainant and one of Ms customers, to 
show a sale of one dozen of complainant's Victor bustles more than 
two montas before the date of the application for defendant's said 
patent No. 617,542. Defendant's comisel did bot cross-examine said 
witnesses on this point. He now claims, and, I think, justly, that 
neither of thèse witnesses tèstified that said Victor bustles were like 
those described in the patent in suit, and that the évidence of said 
sale is insufScient and unsatisfactory for varions reasons, especially 
in view of the conduct of complainant in the patent ofiQce. Purther- 
more, by reason of the pendency of the other suit, neither party 
seemed desirous of having the question of invention now ânally dis- 
posed of by référence to the prior art. In thèse circumstances it now 
seems bèst to formally disniiss the bill without préjudice on the 
ground that the complainant has tbrough inadvertence failed to suffi- 
ciently establish priority of invention. 



REBD MFG. 00. v. SMITH & WINCHESTER CO. et aL 

(Circuit Court, D. Connectlcut July SI, 1900.) 

Patbntb— Inpringembkt— Collah-Ieoning Machine. 

The Shaw patent. No. 608.720, for a coUar turnlng and Ironing machine, 
held not anticipated, valid, and Infrlnged on a motion for preliminary In- 
junction against a défendant manufacturing machines under patent No. 
627,889, Issned to Ashei", over whom ShaW obtained an adjudication of 
priority in Interférence proceedings. ' 

In Equity. Suit for infringement of a patent. On motion for pre- 
liminary injunction. 

H. 0. Lord and James D. Dewell, Jr,, for complainant. 
William E. Simonds, for défendants. 

TOWN'SEND, District Judge. Complainant is the owner of patent 
No. 608,720, gî-anted August 9, 1898, to W. 0. Shaw.. One of the dé- 
fendants is the njianufacturer and the other is the seUing agent of the 
machine claimed to be manufactured Under patent No. 627,889, grant- 
ed June 27, 1899, to the défendant Asher. The validity of the patent 
bas never been adjudiçated, but complainant relies on an adjudication 
of priority on interiference proceedings. Infringement is alleged only 
a^ to the flrst çlaim of the patent in suit, which claim is as follows: 

"(1) In a collar turnlng and Ironlng machine, the comljlnatlon of a curved, 
flangé-shaped former, over which the eoUsr Is folded and CBrved Into proper 
shape for wé^r, a gfooved Iron arrangea opposite the fOrnièr, and means for 
movfhg the groovèd Iron into engagement wltti the former, and for movlng one 
of Bald parts upon the other, sabstantlally as aèt forth." 

The only evidèhce introduced by respondents in opposition to the 
motion consists of an afftdavit of Herbert S. Bullard, a United States 
patent, No. 287,865, grantëd November 1, 1883, to Martin H. Rydér, 
for a hat-curling machine, and a Grerman patent to Eudolph Mindt of 
1883. This évidence is insufficient to support the respondents' con- 
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tentions of nonînfrîngement and invalidity. The only question in the 
ease appears to be whether the patent deserves a broad or a narrow 
construction. The Eyder macMne belongs to a différent art. It is 
designed to curl and set hat brims. Its construction différa from that 
of Shaw, the object sought to be secured is différent, and it could net 
be adapted to use in laundering collars without radical altérations. 
Fig. 5 of the Mindt patent sbows a "saddle-shaped" mold, whose 
ridges lay themselves into the dépression of a heated ironing roller. 
It is clear from the Mindt spécification that it was not, as constructed, 
designed to perf orm the function of the machine of the patent in suit. 
It is not clear that its scope was not merely to iron the band and the 
face of the collar. In opération it was "not désirable * * * to 
iron both parts of the collar at the same time." Nor is it clear that 
this machine was not merely designed to iron new collars for the 
market, and not to fit laundered collars to the neck. The Mindt pat- 
ent issued 15 years ago. The patent in suit appears to be a marked 
improvement tiiereon. Apparently the essence of Shaw's invention is 
to provide a machine whereby collars can be laundered in a circular 
shape fitted to the neck of the wearer, without breaking the edge of 
the collar. The meager présentation of the prior art shows nothing 
which anticipâtes tbis alleged invention. Tbe machine is apparently 
novel, and is of great utility. In thèse circumstances the patentée 
should not be deprived of the benefit of the décision of priority as 
against this défendant obtained by interférence proceedings in the 
patent office. 

Since the foregoing mémorandum was written, counsel for complain- 
ant has flled a reply brief, in which he contends, inter alla, that the 
Mindt machine merely takes collars in the rough, and irons them in 
the cnrve following the eut of the fabric at the fold, causing opposite 
curées for the outside and inside of the collar, ail of which is either 
preliminary to the opération of the machine of the patent in suit, or 
would cause the collar, when af terwards folded and curved, to be sub- 
jected to severe strain. It would be inexpedient at this time to 
definitely pass upon thèse contentions. They accord with the views 
which were entertained upon inspection of the Mindt patent. Let 
an order be entered for a prelhninary injunction. 



THE NUTMEG STATE. 

PlstTlct Court, D. Connectlcut October 14, 1899.) 

No. 1,238. 

OABBIERS— LOSS BT FniB— LiABILITT. 

Under a eontract of shipment provlding that do carrier Is bound to 
carry the property by a particular train or vesael, or otherwlse than wl+i 
as reasonable dispatch as Its gênerai business wlll permit, or shall be liable 
for loss thereof by fire, the carrier is not liable,— the fire destroying the 
vessel and cargo not arising from its fault,— though the goods would not 
hâve been destroyed If It had carried them on the night of their arrivai; 
the capacity of the vessel not being sufflcient for ail the cargo. 

Pétition for Limitation of Liability. 
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Oarpenter & Park, for petitiqner. 
James J.M^c^^ùi, for claimaQt. 

TÔWÎÏSBND, District Judge. The steamboat Nutmeg State, on 
its reguïar trip between Bridgeport ^iid New York, was destroyed 
by fire, witb tbe loss of several lives and the entire cargo. Tbe 
owners thereupon filed a libd for limitation of liability under the 
statute, denying ail liability for damages. The steamboat was valued 
at the sum of $1,000, whicli sum was put into the registry of the 
court. A pionition issiued ont of the court, citing ail persons to file 
their claiins before the commissioner, and to file their answers in 
said case. Tte only answer flled is that of the présent claimant. 
This claima;nt contends thàt the petitioner is not entitled to a limita- 
tion of liability as againpt it, because, if the goods had been trans- 
shipped On the night of lieir arrivai at Bridgeport, they would hâve 
arrivedi at New York prier to the disaster. Both^ parties hâve ap- 
peared and introduced testimony as to the contract of afEreightment, 
and hâve thereby waived their right to object to the jurisdiction of the 
court. 

The claimant is not entitled to daim damages for the loss of said 
cargo, for. the foUowing reasons: It does not appear.from the évi- 
dence, andis not contended, that the fire which was the proximate 
cause pf the loss arose from the fault or négligence of the car- 
rier or its agents or servants. Craig v. Insurance Co., 141 U. S. 646, 
12 Sup. Ct. 97, 35 L. Ed. 886. By the contract of shipment presented 
to the claimant and accepted by the carrier, it was expressly pro- 
vided as folio ws: 

"No carrleFvis bound to çarry said property by any partlcular train or ve&- 
sel, or In tlme fpr any partlcular market, or otherwlse than wlth as rea- 
sonable dlspatch as its gênerai business %nr permit. No carrier or party in 
possession of ail or any of the property herein descrlbed shall be liable for 
any loss theréof or damage thereto by fire." 

See Whitworth v. Railway Go., 87 N. Y. 413. 

The évidence shovFS that the steamboat had been seriously delayed 
on the threé nights preceding the injury by reason of fog; that it left 
a part of thé freight on the dock, in accordance with a custom of the 
Company when the capacity of the boat was not sufflcient to carry 
ail the cargo, which custom had been in force for many years. The 
petitioner was not négligent in nOt forwarding the goods earlier. 
Thèse conclusions dispense with the necessity of considering the 
further claim, based on section 4281 of the Eevised Statutes, that as 
the articles éhipped were marked "clocks," but werein fact "watchea," 
the carrier would not be liable for their loss in any event. A decree 
may be entered in favor of the petitioner. 
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THE WILLIAM H. BAILBY. 
(District Court, D, Connectlcut july 20, 1900.) 

1. Court Commission er— Sitting Odtsidb District. 

An award of damages on a référence in admiralty is net Invalidated 
by the fact that the commissioner sat outside the territorial jurisdiction 
of the court. 

2. Collision— Suit pok Damages— Evidence. 

Bock entries Introduced to show the eamlngs of a vessel prior to eoUl- 
Blon are not inadmissible because not authenticated as original entries, as 
•would be required if they were Introduced to prove an account. 

8. SAMK — EXEMPLARY DAMAGES. 

Exemplary damages are not recoverable in a suit In rem against a 
vessel for a maritime tort. 

In Admiralty. On exceptions to commissioner's report. 

James D. Dewell, Jr., for claimant 
Watrous & Day, for libelant. 

TOWNSEND, District Judge. Exceptions by claîmants to report 
of commissioner awarding |2,500 damages to libelant; being the 
amount claimed in the libel for cost of repairs to libelant's vessel, 
and motion by libelant for the assessment of |1,000, "in the nature 
of exemplary damages, to compensate libelant for expenses in . this 
case." The facts herein, and the questions of law arising thereon, 
are dipcused in 100 Fed. 115. 

There are four exceptions to the report. The flrst is so gênerai 
that it peed not be considered. The third exception was not sup- 
ported by any objection taken on the trial, and is overruled. The 
fourth exception is on the ground that the commissioner sat outside 
the territorial jurisdiction of the court. This exception is overruled 
on the authority of In re SpofPord (0. 0.) 62 Fed. 443 ; Consolidated 
Fastener Co. v. Columbian Button & Fastener Co. (C. 0.) 85 Fed. 54. 

The second exception is as follows: 

"In that the commissioner flnds that the libelant was compelled to send for 
the cable-repairing steamer Maekay-Bennett, lying at HaUfax, to picli up and 
repalr the cable, and that the average running daily expense of said Mackay- 
Bennett in 1898 was $22&80; in 1899 it was $256.90; her Insurance a day was 
$53.70; the coal cost $511.70 on the trip." 

The point of this objection is that certain books and vouchers were 
produced by the libelant, but that there was no évidence on the 
part of the persons who originally made the entries therein as to 
their correctness, and that the absence of said persons was not ac- 
counted for. This objection is not properly raised by the exception. 
Furthennore, the libelant introduced other sufficient évidence which 
showed the charge per day for the use of the steamer Mackay-Ben- 
nett, and the rental value of such a vessel. But, irrespective of thèse 
considérations, there is no force in the exception. The évidence 
from the books was not introduced for the purpose of proving an ac- 
count, but in order to show the earnings of the vessel prier to the 
collision, in accordance with the ordinary practice in such cases. 
The Conqueror, 166 U. S. 110, 127, 17 Sup. Ct. 510, 41 L. Ed. 937. 
The second exception is overruled. 
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On his motion for punitive damages, libelant cites The Amiable 
Nancy, 3 Wheat 546, 4 L. Ed. -456; 0allaglier v. The Yankee, Hoff, 
Op. 456, Fed. C^s, No. 5,196; P^blishing Co. v. Monroe, 19 0. C. A.) 
429, 73 Fed. 196',' The ifascotte (t). 0.) 72 Fed. 684; The Normannia 
(D. 0.) 62 Fed. 469. Thèse cases do not support his contention. In 
nbûè of thém Were àny exemplairy damages aïlowed against the ves- 
sel. In the only case where exèmplary damages were allowed (The 
Yankee v. Gallagher, Fed. Oa3. No^i 18,124), the proceeding in rem 
was dismissed on exception to the jurisdicti»», and damages were 
awarded àgainst the individùal tespondents under the proceeding 
in personàoi. In The Amiable Nancy the court held that, while the 
actual,:wr|:fngdo€rs in the maritime trespass lûight be responsible in 
exemplary damages, the owners of the priyateer were not responsible, 
beyond the actual lo^ or injury sustained. TMs case is cited and 
approved in Eailway Go. v. Prènti'ëe; 147 U. S. 101, 13 Sup. Gt. 261, 
37 L. Ed. 97, where it was held that a corporation is not liable to ex- 
emplary or punitive damages in the absence of évidence that it ac- 
tually participated in or ratifled such act, or was guilty of such will- 
fulness ôr tecklessness as amouhted to criminality and should be 
punished. JSo case has' been cited to support the clâitn that in a 
proceeding in rem the offendîng thing can be made to answer for 
damageB other than thbse actually received. Nôt is any reason per- 
ceived why such damages should be allowed. In proceedings in rem 
in the EngHsh admiralty the very f act that damage was caused by 
the willful misconduct of the master of a vessel is sufflcient reason 
for dismifisîhg the libel, îûasmuch as the English admiralty treats 
the process in leesm as a mère nleans to ènforce the jus in personam. 
In the American admiralty a tort créâtes a maritime lien or privi- 
lege,-^a jus in re. This lien or privilège, however, is only as security 
for actual damages for the wrong done, for which the ship herself is 
bound to make compehsation. Tlie John O. Stevens, 170 U. S. 113, 
122, IgîSup. et 544,vt2 L. Ed. 969» The Ohma, 7 Wall. 53, 19 L. Ed. 
67, In the présent case the comMssioner has awarded libelant the 
fuU amonnt Of damages claimed in 'his libel. The report of the com- 
misSioner lé acCepted, and the mëti<m for exemplary daiûagea is de- 
nied. . 
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WILSON y. HASTIXGS LUMBER CO 

(Circuit Cîourt, D. New Hampshlre. September 5, 1900.) 

No. 463. 

jurisdiction of federal coukt— diveksitt op cltizekship— citizbnship of 
Administkator. 

An appolntment as administrator by a probate court of a citizen and 
résident of another state does not change bis cltizenship, so as to con- 
ter jurisdiction on a fédéral court, on the ground of diverse citizenship, 
of an action brougbt by bim, as such administrator, against a citizen 
of the state where he resides.i 

On Motion to Remand to State Court 

Crawford D. Herring, for plaintiff. 
Chamberlain & Kich, for défendant. 

ALDEICH, District Judge. Jurisdiction in a case like this résulta, 
if at ail, from diverse citizenship of the parties. The défendant is a 
Maine corporation, and a citizen of that state; and the plaintiff is a 
résident and citizen of the same state, appointed as administrator in 
New Hampshire. The New Hampshire judge of probate, by appoint- 
ing the plaintiff administrator of the estate in question, did not con- 
fer New Hampshire citizenship. Diverse citizenship is therefore 
wanting, and this court is without jurisdiction. The case is remanded. 



MONTGOMBRY v. McDERMOTT et al. (two cases). 

(Circuit Court of Appeals, Second Circuit. July 25, 1900.) 

Nos. 163, 164. 

L Attachmknt— Interbsts Scbjkct to LEVY—GnANTOR of Propertt in 
Trust. 

An absolute conveyance by two persons of property owned in severalty 
to trustées, the trust agreement provldlng for the Issuance by the trustées 
of certiflcates to the beneflciarles, which shall be transférable, and that 
ail income from the trust property and the proceeds of its sale shall be 
divlded ratably among the eertlflcate holders, leaves no interest In a gran- 
tor in any spécifie property eonveyed which can be the subject of an at- 
tachment; his only interest being as a certificate holder, which he can 
only enforce by an enforcement of the trust in a court of equlty. 

5. Same— Equitable Interests. 

Under Code Clv. Proc. N. Y. § 645 et seq., relatlng to attachments, as 
construed by the highest court of the state, a lien cannot be acquired by 
an attachment on the équitable interest of a défendant in property, which 
wlU opéra te through an interniediate légal title in another; and where a 
défendant has transferred a chose in action, or an instrument evidencing 
an équitable Interest in property, although such transfer Is claimed to 
be fraudulent or colorable, a créditer cannot obtain a lien on hls interest 
therefn by attachment. 

6. Fbdkratj Courts— FoLLOwraa State Décisions. 

Where conflicting décisions eonstniing a state statute bave been ren- 
dered by the highest court of a state and a commission ereated by law 

1 Diverse citizenship as ground for fédéral jurisdiction, see notes to Sbipp 
V. Williams, 10 C. C. A. 249, and Mason v. Dullagham, 27 C. C. A. 298. 
103 F.-51 
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to assist sueh court, a fédéral court wlll follow the construction adopted 
by the permanent coflrt. 
4. Attaohmbnt— Lien on Equitable Intbrests— Ancillart Sdits. 

Two persong ïnadë ïm absolute coriteyenèe of property, both Personal 
and real, to trustées; the Intere^ts of tbe beneflciarles to be eyldenced by 
trust certiflcates Issued by the tiruStees to the grantors and another; each 
, certiflcate having a nominal value, and being transférable on books to 
be kept by the trustées. The trust agreement f urthèr provided that ail 
net inconie fr^m the property and ail proceeds of any sold should be 
ratably dlvidéd between the certlflca,te holders, and that, op demand of 
a; apeclfled proportion of such holdèrs, the property remaining should be 
BOld and the proceeds ratably divlded. One of the grantors to whom 
certiflcates had been Issued transferred a numbçr of the same in trust 
for his wlfe. A creditor of such grantor commeneed an action by attach- 
ment against hlm in New York, the défendant being a nonresident, and 
caused the attachment to be levied by servlng notice on the trustées who 
held the title to the trust property. '• iUeld that, uûder the statutes of the 
State (Code Civ. Proc. § 645 et seq.), such attachment was ineffectuai to 
croate a lien upon any property of the défendant whlch would sustaln 
an ancillary suit In equity to set aalde his transfer of the trust certiflcates 
as in fraud of his creditors, or to reaçh his claimed interest in the trust 
property. 

6. JcRisbicTioN OF Fédérai, Courts— Divêesitt of Citizknship— Ancillary 

'•Suit. ■;. -i , 

; A fédéral court bas jurlsdiction of a suit in equlty between citizens of 
the same state toreach équitable a,ssets of a nonresident debtor, against 
whom the complalnant has an action in attachment pendlng in the same 
court, only when the complalnant has by his attachment acquired a lien 
on property of the défendant whlch wlll render the suit In equlty ancillary 
to the action at law. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse are two sults in equlty In ald of two actions at law brought by the 
same plalntlff to enforce alleged liens of attachment tipon property of James 
McHenry, which it Is claimed were obtai^ied by service of the warrants in 
the actions at law, and which "hâve become defective by the death of Mc- 
Henry and the nonappearance of a Personal représentative" In such actions 
at law. The sults were heard on pleas and answers and proofs. The circuit 
court held that: "If no attachment had been issued in the action at law, it 
is manif est that there would be notlïing on i which to base the action in equity. 
It is only betause of the lien alleged to hâve been acquired that the ald of 
equlty is tovoked. If the complalnant had no lien, there was nothing for 
equity to ald. The mère fact that an attachment Issued is ot no conséquence, 
unless It fastened Itself upon some property of the défendant, and impounded 
It so that the plalUtlfC could reach It If he obtained a Judgment." The circuit 
court f urther held, upon the question whether or not the ttttachments had 
become liens on any property of McHenry, that the complalnant was concluded 
by an adverse décision of the state suprême court in an action of interpléader 
wherein the eomplainant and the défendants Perkins, Fowler, and Dunning 
were parties. The bills were dismissed (99 Fed. 502), and complalnant ap- 
pealed. The facts are sufflclently set out In the opinion. 

W. W. MacFarland and Stephen H. Olin, for appellant. 
C. C. Beâman and E. G. Perkins, for appellees. 

Before lACOMBE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

LACOMBE, Circuit Judge (after stating the facts as above). From 
1871 to 1875 James McHenry became indebted to the law flrm of Bar- 
low, Larocque & MacFarland in a very considérable sum for profession- 
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al serrices, and also to Samuel L. M. Barlow for services rendered in 
1S72 and 1873 in the purchase of a large amount of railroad share*. 
Thèse claims were assigned to the complainant, Montgomery, in De- 
cember, 1886. They are the subjeet of suit No. 1. McIIenry also 
became indebted, April 5, 1873, to Charles Day, in a considérable sum, 
on account of certain Atlantic & Grreat Western Eailroad bonds. 
This claim, also, was assigned to Montgomery in December, 1886, and 
is the subjeet of suit No. 2. Montgomery brought two actions at law 
on thèse claims in the state court immediately after thèse assign- 
ments, and upon showing to the court that McHenry was a citizen of 
Pennsylvania, and a nonresident domiciled in England, obtained war- 
rants of attachment against his property. McHenry appeared in both 
actions, and removed them into this court, where issue was flnally 
joined in March, 1889. McHenry died in England May 26, 1891, leav- 
ing a will appointing the défendants McDermott and Boyd executors. 
They hâve never taken out, or caused to be taken ont, letters of ad- 
ministration in this jurisdiction, wherefore no further proceedings 
were taken in the actions at law. 

Before discussing the manner in which the sheriff served the war- 
rants of attachment in thèse two actions, — which service, complainant 
claims, fastened a lien upon some property of McHenry, — it will be 
necessary to rehearse a séries of events preceding the beginning of 
Montgomery's two actions in the state court, and, indeed, preceding 
the assignments of Barlow's and Day's claims to him : On October 2, 
1871, McHenry and one Thomas William Kennard, as parties of the 
first and second parts, the défendant Bischoffsheim, as party of the 
third part, and Messrs. Barlow and Day, as parties of the fourth part, 
executed a certain indenture of trust. Thereby, or by conveyances 
made in advance for the purposes of the trust, McHenry and Kennard 
assigned, transferred, and set over to Barlow and Day, as trustées, 
certain "freeholds and leasehold hereditaments, stocks, funds, shares, 
and securities, and ail other the real and personal estate specified in 
the schedule to [such indenture] annexed." The schedules do not 
appear in the record, nor is the property more particularly described ; 
but from the phraseology of the indenture, which refers to the prop- 
erty as "conveyed and assigned * * * by the said James McHenry 
and Thomas William Kennard, or one of them," it may fairly be in- 
ferred that part of it was the joint or common property of the two, 
part the individual property of the one, and part the individual prop- 
erty of the other. Its value appears to hâve been considérable. The 
indenture recites that there was due by McHenry and Kennard to 
Bischoffsheim upwards of £53,000, and that prior to the incurring of 
such indebtedness it had been agreed between the three of them that 
the property enumerated in the schedules should be vested in the 
trustées as provided for in the deed. A further récital déclares that 
"thèse présents shall extend to and be a security for any moneys here- 
after advanced to the trustées by Bischoffsheim, or his flrm, with inter- 
est." The trust deed is a voluminous document, but the following 
brief summary will sufiQciently indicate its provisions. So long as 
there shall be due to Bischoffsheim, or his firm, any money on account 
of the original debt of £53,000, or on account of advances to the 
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trustées (wMcli advances are î&v the purpose of paying ofE incum- 
bralices on the trust premises, and taxes, charges, expenses, etc., 
thereon), the trustées, upon his request, "shall sell the said truat 
premises, or any part and so much thereof as may be necessary, to 
repay" the same. For the same purpose — viz. the repayment of 
Bischoffsheim or his flnn — the trustées are authorized tt> borrow such 
sums as may be necessary, and pledge and mortgage the trust premis- 
es for the payment. In order to adjust the respective interests of the 
parties, it is further provided that the value of ail of said lands and 
trust premises sliall be representèd by 400 shares or certificates, each 
representing the nominal sum or value of $3,000. The form of cer- 
tificate is set forth in the trust deed* It is to be signed oj the 

trustées, and states upon its face that it "has been issued to , 

of , who, and those to whom it shall be transferred, shall be 

deemed the owners thereof." After a référence to the trust deed, the 
certificate proceeds: "The owner hereof is entitled to receive, subject 
and according to the provisions of said deed, one equal four-hundredth 
part of the net rents, issues, revenues, and profits, howsoever arising, 
according to the provisions of the said deed, and subject to the debts 
and obligations therein referred to. This certificate is to be held and 
construed in ail courts and places» as personal property, and cannot be 
sold" or transferred except in accordance with the provisions of said 
deed. The deed calls for an original division of thèse certificates,^ 
150 to McHenry, 150 tô Kennard, and 100 to Bischoffsheim. Elabo- 
rate provision is made for flxing a conventional value for the shares, 
and changing it from time to time; and the original distributees, and 
those to whom any shares may hâve been assigned, are forbidden to 
sell or transfer any shares until such shares shall first hâve been 
offered to the owners of the then remaining certificates at such con- 
ventional value. There are similar provisions applicable in the event 
of the decease or bankruptcy of any certificate holder. The trustées 
are to keep an office and transfer books, and ail other necessary books, 
and to send every six months to each èertificate holder an account and 
balance, sheét showing their transactions for the préviens six months, 
and once in each year a report of the estimated value of the several 
properties unsold, with the spécifie charges remaining thereon. By 
the sixth and séventh clauses of the deed the trustées are given "full 
and exclusive control and supervision of and over the said lands, prop- 
erty, and premises; * * * to sell and dispose of the same and any 
part thereof" for cash or on crédit or in exchange; and to deal with 
and concerning the same, in ail things, as freeïy, and according to 
their own discrétion and will, as if mey were seised and possessed 
thereof in their own right. Should, however, three-fourths in number 
and amount of the cerMcate holders give spécifie directions in writing 
as to such sale or disposition, the trustées shall conform to such 
directions. After paying ail charges and expenses, including their 
own compensation, the trustées shall from time to time account for 
and pay over the balance then remaining of the proceeds, moneys, 
rents, issues, revenues, and profits, — one equal four-hundredth part to 
each of the holders and owners for each of the certificates by them 
respectively heM. Whenever thereUnto required by the owners of 



MONTGOMERY V. m'dERMOTT. 805 

at least three-fourths in number and value of the certiflcates, the 
trustées shall convey and assign the lands, premises, and property, or 
such portion of the same as may then remain unsold, and pay over 
the balance of moneys and other propetties remaining in their hands 
"to the holders for the time being of said certiflcates, pro rata, and ac- 
cording to the number and value of said certiflcates by them respec- 
tively held." Provision is made for the appointment of new trustées 
in place of such as may die, resign, or be removed, Incidentally it 
may be stated that Barlow and Day, the original trustées, died in July 
and August, 1889, respectively. The défendant Perkins was appoint- 
ed their successor June 19, 1890, and the défendant Fowler was ap- 
pointed co-trustee January 4, 1892. Touching the fur-ther disposition 
of the property conveyed to the trustées, it is finally provided in the 
tenth clause of the trust deed that it shall be conveyed "upon the re- 
quest of the holders for the time being of the said certiflcates, to the 
amount of three-fourths in value thereof, to sell, convey, and transfer 
ail and every the said estate, property, and effects to them [the 
trustées] herein granted, sold, and conveyed as aforesaid, or the bal- 
ance thereof then remaining in their hands, to one or more corpora- 
tions or stock companies hereafter to be organized under and in ac- 
cordance with the laws of the states of New York, Pennsylvania, and 
Ohio, or of either of said states, compétent to receive the same, and 
to be substituted for and take the place of the said parties of the 
fourth part in relation to said property and estate, so far as the same 
can be lawfully done or may be deemed advisable, and to hold, manage, 
and sell said property and estate, upon the condition, understanding, 
and agreement, however, that the holders of said certiflcates shall 
severally be entitled to receive, and shall receive, the shares of the 
capital stock of the said corporation or corporations, when organized, 
in the same proportions and of the same nominal value as they then 
severally hold said certiflcates, and thereupon the said certiflcates 
ehall be delivered up to the said parties of the fourth part, and shall 
become and be of no further effect and void." The property referred 
to in the deed of trust was duly conveyed and transferred to Barlow 
and Day, the original trustées. They entered upon the exécution of 
their trust, and continued in the discharge of its duties until their 
death. 

It is not understood that any one who bas been heard on thîs appeal 
attacks the validity of this trust, or the conveyance of the property 
with which it is concerned. Our attention is called to no provision 
of law or statute M'hich it offends. The conveyance was made before 
the transactions by reason of which the assignors of complainant, who 
were themselves the trustées, became creditors of McHenry. There 
is not a scintilla of évidence to show whether McHenry conveyed to 
the trustées the whole or only a part of bis property, or how much 
property he had, or whether he was indebted to any one but Bischoff- 
Bheim, who was provided for in the trust deed to which he was a 
party. The conveyance, therefore, to the trustées of so much of Mc- 
Henry's real and personal property as was enumerated in the schedule 
must be taken as valid. It was an absolute conveyance, and carried 
the full légal title, with no réservation whatsoever. Thereafter the 
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grantor had no spécifie individual interest in any spécifie pièce of prop- 
erty so conveyed. Assuming that among tJie property conveyed by 
Kennard there waa a parcel A, and among the property conveyed by 
McHenry there was a parcel B, both of which parcels were then of 
equal value, and that the next month an oil well had been opened on 
parcel B, which increased its value one bundred fold, McHenry would 
not be entitled to claim any individual profit thereby. AU the certifl- 
cate holders would share alike. If, under the terms of the deed, three- 
quarters of the certificate holders had terminated the trust, McHenry's 
original property (or what was left of it) would not be reconveyed 
speciflcally to him, but pro rata to the holders for the time being of the 
certiflcates, according to the number and value by them respectively 
held. The trustées were not indebted to him. He could maintain 
no action at law against them to recover the property he had conveyed, 
nor any spécifie portion of the proceeds of any property sold. His in- 
terest in the corpus of the trust was still property, but it was not 
tangible property. It was an équitable interest, which he could en- 
force only through the aid of a court of equity, constraining the 
trustées to carry out the trust, and thus get funds in their hands, and, 
having carried it out, to account for his proportion of the net proceeds 
of their opérations. 

As we hâve seen, McHenry received 150 of the trust certiflcates. 
At différent times during the ensuing three years he transferred 50 of 
them, in small lots, to différent individuals. No attack is made upon 
thèse transfers, which were duly registered on the books of the Com- 
pany. On May 16, 1874, McHenry transferred 100 trust certiflcates to 
Benjamin Moran, and the transfer was registered on the books of the 
Company. On December 21, 1874, McHenry and Moran executed an 
indenture by which, in considération of love and affection, the former 
settled the 100 certiflcates upon his wife, with power of appointment 
to their chiidren, or, in default of children, a gênerai power of appoint- 
ment. In case no appointment was made, the certiflcates were to re- 
vert to McHenry. Moran undertook to hold the certiflcates as trustée 
under this settlement. On November 8, 1877, Léonard J. Woodman 
was duly substituted as trustée imder this settlement in the place of 
Moran ; and on January 11, 1878, Moran assigned the 100 trust cer- 
tiflcates to Woodman, in whose name they still stand. Woodman died 
in 1895, and his wife, the défendant Julia, was appointed adminis- 
tratrix. On May 19, 1883, Mrs. McHenry executed an instrument of 
appointment of the certiflcates to William Coutts Keppel, Viscount 
Bury (afterwards Earl of Albermarle), and Edward McDermott. A 
few days afterwards she died, leaving no children. It is stated that 
after her death Mr. McHenry gave tiiese gentlemen a sealed packet, 
which was not opened until some time later, which ran as foUows: 

"Of the funds arising from tlie realization of the American estâtes received 
by your lordshlp and Mr. McDermott from my wife, I wish that a disposition 
be made In the manner laid down in my wlll, as if they formed part of the 
property under my control at my death." 

We do not flnd proof of this in the record. The référence in the 
brief is to a statement in the "opinion" of Mr. Justice North approv- 
ing a compromise of the suit of McDermott v. Boyd. The same 
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"opinion" states that the appointées of Mrs. McHeniy repudiated any 
suggestion of a secret trust, and insisted that the appointment waa 
absolute, to be dealt with by them at their uncontrollable discrétion. 
For the purposes of the appeal now before us, however, it may be as- 
sumed that McHenry did give such a packet to the appointées. As 
was stated before, McHenry died in London May 26, 1891. 

Complainant contends that the conyeyance of the 100 certificates 
to Moran and to Woodman in trust for McHenry's wife was without 
considération, in fraud of creditors, and, as against his assignors, -who 
were creditors before such conveyance, was wholly void, and that, in 
determining the question what lien was secured by the service of the 
warrants of attachment, the situation is the same as if McHenry had 
held thèse 100 certificates registered in his own name continuously 
from 1871 till his death. What happened in the actions at law was 
this: The deputy sheriff served on the trustées certifled copies of the 
warrant of attachment, accompanied by the usual sheriff's notice, on 
December 23, 1886; and the question now to be decided is whether 
such service fastened a lien either upon any spécifie property, real or 
Personal, in the possession of the trustées, and of which they held the 
légal title, or upon the équitable interest of McHenry in the property 
held by them, to the extent of the proportion which the 100 certifi- 
cates bore to ail the certificates outstanding. The flrst of thèse al- 
ternatives is already answered in the négative. The discussion and 
construction of the trust deed supra show quite plainly that neither 
attachment nor exécution against McHenry could eut through the 
légal title of the trustées, and sever from the whole property held by 
them some spécifie parcel, upon any theory that it still remained his. 
The other suggested alternative remains to be considered. The sub- 
ject of attachment as a provisional remedy in actions at law is regu- 
lated by statute in New York. The Code of Civil Procédure spécifies 
the cases in which it shall be granted, upon what it shall be levied, 
and in what way such levy shall be made. This circumstance greatly 
simplifies the question. The dissertations of text writers and the 
opinions of judges sitting in other states may be interesting and in- 
structive, but they are not authoritative, nor even persuasive, when 
opposed to the décisions of the state court of last resort construing a 
State statute. The several sections of the Code of Civil Procédure in 
force in 1886 provided that the real property which may be levied upon 
by virtue of a warrant of attachment includes any interest in real 
property, either vested or not vestedy which is capable of being aliened 
by the défendant; that the rights or shares which the défendant has 
in the stock of an association or corporation, together with the inter- 
est and profits thereon, may be levied upon; that the attachment may 
also be levied upon a cause of action arising upon contract, including 
a bond, promissory note, or other instrument for the payment of 
money only, negotiable or otherwise, whether past due or yet to become 
due, which belongs to the défendant, and is f ound within the county, — 
the levy of the attachment thereupon to be deemed a levy upon the 
debt represented thereby. It provides that a levy under warrant of 
attachment must be made as follows : (1) Upon real property by filing 
a certain notice with the county clerk; (2) upon personal property, 
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capable of qianual delivery, including a bond, promissory note, or 
ol£er inatmB]teat:;for the payment of money, by taking the same into 
the sheriff's actual custody; (3) upon other personal property, by leav- 
ing a certified copy of the warrant, and a notice showing the property 
attached, with the person holding the same, or if it consists of a de- 
mand, other than as specifled in tiie last subdivision, with the person 
against whom it exists, or if it consists of a right or share in the stock 
of an association or corporation, or interests or profits thereon, with 
certain specifled officers thereof. And the sheriff js expressly re- 
quired to collect and receive ail debts, effects, and things in action 
attached by him, and may maintain any action or spécial proceeding, 
in his name or in the name of the défendant, which is necessary for 
that purpose. Code Ciy. Proc. §§ 645, 647-649, 655, The property 
which it is claimed was levied upon in Montgomery's actions at law 
was not an interest in real property which was capable of being aliened 
by McHenry, nor was it a right or share in the stock of an association 
or corporation, nor was it a bond or other instrument for the payment 
of money which was found within the county, nor was it personal 
property capable of manual delivery (and, indeed, if it were, it was 
never levied upon, for it was never taken into the sherifPs actual 
custody), nor was it a cause of action arising upon contract. No copy 
of the warrant of attachment and no notice were ever served upon the 
person who held the certiflcates, a^d neither the holder of the cer- 
tificates nor McHenry ovmed any "demand against" the trustées which 
conld be enforced in a court of law. From the careful enumeration in 
the sections above cited of property which may be levied on, it might 
be inferred that varieties of property not enumerated^ were not sub- 
ject to such lien. But we are not left to mère inference. The précise 
point has been passed upon by the New York court of appeals. In 
Thurber v. Blanck, 50 N* Y. 80, appeals from orders of the gênerai 
tenu in two separate actions were discussed together. The first 
action was brought upon a Wisconsin judgment, and an attachment 
issued thereon against défendant as a nonresident. He had formerly 
resided in this state, and owned a house and lot in New York City. 
This he sold, receiving a bond and mortgage thereon for a portion of 
the purchase priée. Thèse he assigned to one Peter Cook, who on the 
same day assigned them to Sophia Blanck, defendant's wife, and left 
the state. It was claimed by plaintiff tiiat the assignments were 
without considération, and made with intent to defraud creditors. By 
virtue of the attachment. the sheriff attempted to levy upon the bond 
and mortgage, by serying certified copies upon the obligors and mort- 
gagors, with notice indicating the purpose to attach the same. Sum- 
mons in that action was served by publication, and, in default of ap- 
pearance, judgment was perfected therein against the défendant, and 
exécution issued thereon. Thereupon plaintiff commenced a second 
action against Blanck, his wife, Cook, the mortgagors, and others, 
to set aside the alleged fraudulent assignment, and to subject the 
mortgage to the lien of the attachment, and apply the same to the lien 
of the judgment. Plaintiff obtained at spécial term an ex parte order 
appolnting a receiver of the bond and mortgage. The gênerai term 
set aside the order appointing the receiver and dismissed the second 
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action. The spécial term also entered an order vacating tlie judgment 
in the first action. TJnder the Code and rules of practice, judgment 
could be entered againat a défendant in default who had been served 
by publication only, and who had not appeared, only upon proof that 
an attachment had been actually levied upon property of the défend- 
ant. The gênerai term sustained the spécial term, and the court of 
appeals sustained the gênerai term, in both actions. The opinion is 
by Chief Justice Church. It begins with a référence to Lawrence v. 
Bank, 35 N. Y. 320, in which "it was held that the proceeds deposited 
in a bank, of property fraudulently assigned, in the name of the 
fraudulent assignée, could not be attached as a debt due the assigner, 
and that the sheriff could not bring an action under the Code to re- 
cover such deposit or subject it to an attachment." Some conflieting 
décisions in the state suprême court are referred to, varions sections 
of the Code then in force are cited (substantially the same as those 
set forth supra, except that the spécifie provisions as to a cause of 
action arising on contract, including a bond, note, or other instrument 
for the payment of money, which is found within the county, are not 
in the earlier Code), and the questions arising under the appeal in the 
second action are discussed. The opinion then proceeds : 

"The more serions question relates to the flrst action in whieh the attach- 
ment was Issued. The ground for commencing the action and for issning the 
attachaient was that the défendant was a nonresident, and had property with- 
in this state. The bond and mortgage was clalmed to be levied upon by vtrtue 
of the attachment, by leavlng a copy wlth the debtor and servlng the re- 
qulred notice." 

After discussing briefly the effect of the provisions authorizing the 
sheriff to maintain action in aid of the attachment (sections 233, 237, 
Old Code; sections 647, 655, 708, New Code), the court lays down the 
law as to levy of attachment under the Code : 

"In the case of Personal chattels, the sheriff seizes the property and takes 
it into bis possession, and renders himself liable to an action by the claimant 
He acquires by snch seizure a spécifie lien, and this court has held that the 
créditer may défend the lien obtained by attachment and levy, and thos llti- 
gate the title of the claimant to the property. This décision does not vlolate 
the gênerai rule that none but judgment creditors ean attack a fraudulent 
transfer, but recognizes the exception in favor of those who bave spécifie 
liens upon the property. In the case of choses in action and debts, the lien 
is constructive, and cannot operate through an Intermediate légal title. That 
title to the bond and mortgage was in a third person [as were the 100 certlfl- 
cates assigned to Moran and Woodman in the case at bar], and the property 
was not, and could not be, Interfered with. At law no debt was owlng to 
the défendant [none certainly was owing from the trustées to McHenry, even 
if he still retained the 100 certificates], and there was nothing for the attach- 
ment to operate upon. Such a lien can only be created upon légal rlghts, 
and not mère équitable interests. Debts and choses in action are to be re- 
garded as légal assets, under the attachment laws, whenever that process 
acts directly upon the légal title; but, whenever they are so situated as to re- 
quire the exercise of the équitable powers of the court to place them In that 
situation, they must be treated, as they always are, as équitable assets only." 

And the court sustains the order vacating the judgment in the flrst 
action, manifestly because there was no proof of a levy upon any prop- 
erty of défendant. This décision so closely covers the points raised 
on this appeal that it will be necessary only to examine later décisions 
of the same court, to see if it has been reversed or modifled. Thurber 
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V. Blanck, suprOj waa argued June 10, 1872, and depide*^ Kovember 12, 
3,872, by the court 4x appeals. On October 3, 1872,, tlïè case of Bauk 
V Dakin, 51 N. Y, ^I9,jwa8 argued befofe the commission qî appeals,— 
a temporary court of là^t resort, creâted to assist tli'e court of appeals 
in disposing of an OT^rcrowded calendar. It was decided January, 
1873. Neitiier in the ftriefs of counsel nor in thè opinion is there any 
référence to Thurber y, Blanck, wMcli presumably had not yet ap- 
peared in the Eepprts. ïii Bank v. Dakin the plaintifl had commenced 
an action on a promissôry note against Dakin, as a nonresident. An 
attachment was issuea and served on one Miller for the purpose of at- 
taching a debt daimed to be due from him to Dakin, and secured by 
bond and mortgage. The plaintiff obtained judgment in that suit, 
and issued, exécution, which remained unreturned. After giving the 
note, and before the commencement of the suit, Dakin assigned this 
bond and mortgage to his brother-in-law, This assignment was 
claiined to be without considération and fraudulent as to creditors, 
and plaintiff thereupon commenced a second action to set the assign- 
ment aside. Eélief was refused below, and from such refusai appeal 
was taken. The opinion of the commission refers to varions kinds of 
creditors' bills, but holds that the action does not come within them. 
Nevertheless it accords relief, and does so on the sole ground that "it 
is an action to enforce a lien upon a particular security seized by an 
attachment proceeding;" "The property seized," says the commission, 
"is held by thé attachment and exécution. * * * The plaintiff has 
a spécifie lien upon the mortgage." It further held that the sheriff 
might hâve brought a similar action, under the express authority of 
section 232, Old Code. The mère statement of the facts and the con- 
clusidn shows thàt the décision in the Dakin Case conflicts with that 
in the Thurber Case, — a circumstànce which is alluded to in ail later 
éditions of 51 N. Y. The opinion iû Thurber v. Blanck, referring to 
the décision of Bank v. Dakin in the lower court (33 How. Prac. 316), 
says that it "was precisely such a case as this." In a subséquent case 
(People T. Van Buren, 136 N. Y. 258, 32 N. E. 775, 20 L. E. A. 446), 
the opinion is expressed that there was no conflict between the two 
earlier cases; but the leamed judge who wrote it discusses only the 
questions which arose in the Thurber Case upon the appeal in the sec- 
ond action, and either overlooked or ignored the décision upon the ap- 
peal in the first action, which distinctly held that a service of warrant 
and notice, precisely like that in the Dakin Case, the property sought 
to be affécted being exactiy similar, did not constitute a levy upon 
property of the défendant. We hâve therefore two co-ordinate courts 
of last resort, sitting in the same state at the same time, and deciding 
questions of the construction of state statutes in diametrically oppo- 
site Ways. Fnder thèse circumstances, it would seem that the fédéral 
court might with greater propriety cohform its décision to that of the 
permanent, rather than to that of the temporary, state court, unless 
some later décision should be found, casting doubt upon the authority 
of Thurber y. Blanck. Such is the practice in the state courts. Smith 
V. Lèngmire, 24 Hun, 257. People v. Van Buren, supra, does not 
qualify Thurber v. Blanck; for the property upon which attachment 
was levied in that case was the tangible property of the debtors, 
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whicli had been seized by the sberiff, and was advertised for sale un- 
der prior exécutions. Of the authorities cited upon the briefs of 
counsel, O'Brien v. Insurance Co. (1874) 56 N. Y. 52, deals exclusively 
with the degree of fullness of spécification in the notice accompanying 
the certified copy of the warrant. The property levied on was the 
amount of a policy of insurance due and owing to the debtor. In 
Greentree v. Kosenstock (1875) 61 N. Y. 585, the point decided was the 
manner of serving process where the property sought to be attached 
was incapable of manual delivery. The property was a debt presently 
due to the défendant, and for which he might hâve recovered in an 
action at law. In Castle v. Lewis (1879) 78 N. Y. 135, the property 
attached consisted of goods and money. In Bills v. Bank (1882) 89 
N. Y. 343, the property was a debt due from a bank to the attach- 
ment debtor, evidenced by a negotiable security which was held by the 
attachment debtor when levy was made. In Anthony v. Wood (1884) 
96 N. Y. 180, the sheriff, seeking to levy upon a promissory note and 
a bond and mortgage given as collatéral thereto, which were in the 
hands of an agent of the attachment debtor, served upon said agent a 
certified copy of the warrant and notice, and demanded the securities, 
which the agent refused to deliver. A few days later an assignment 
of the property was made, with the fraudulent intent to def eat the lien 
of the attachment. Subsequently the sheriff succeeded in reducing 
the instruments to possession. The court held that no lien was ac- 
quired by the mère service of the warrant and notice. Indeed, it is 
difflcult to see how they could hâve reached any différent conclusion, 
in view of the provisions of subdivision 2 of section 649, requiring 
custody by the sheriff in the case of an instrument for the payment of 
money. The bearing of the following excerpt may be better appreciat- 
ed if it is borne in mind that the provisions of the second subdivision 
of section 649 were not in the Old Code of Procédure, which was in 
force when Thurber v. Blanck was decided : 

"This court [bas] held, as to the levy permltted to be made upon choses in 
action, that the attachment reached and became a lien upon only sueh debts 
as at tbe tlme belonged to the debtor by a légal title, and for the recovery of 
which he could maintain an action at law, and, as a conséquence, vrhere be- 
fore levy of the attachment he had parted with the légal title, even if with 
Intent to defraud hls ereditors, there remained in him for thelr benefit only 
an equity which the attachment could not reach, and so the sheriH could not 
assail the transfer as fraudulent. The doctrine of Thurber v. Blanck went to 
that estent, and has been since approved. The sheriff In the case before us 
could not assail as fraudulent the transfer of the note and its collatéral made 
prior to his asserted levy [that Is, prier to the second levy in which he got 
possession of the Instruments], uniess thîs doctrine Is made inapplicable by 
the change in the provisions of the Code [section 649]. Where the property 
sought to be attached is 'capable of manual delivery, including a bond, prom- 
issory note, or other instrument for the payment of money,' the levy is now 
to be made by 'talîing' the same into the sheriff's aetual custody. This pro- 
vision changed merely the mode of mailing the levy, but in no respect altered 
the inhérent character of the property sought to be attached. If the note 
or bond has been transferred, however fraudulently, no lien by attachment is 
possible, and it is of no conséquence that the mode of executing the process 
has been changed." 

The court therefore held that the second levy (made after fraud- 
ulent assignment), although accompanied with possession, "gave the 
officer no right to assail or conteat it" (the fraudulent assignment). 
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Gibson V. Bank (1885) 98 N. T. 87, is a subséquent appeal of Billa 
y, Bank, supra. It présents two questions: The ârst was as to the 
Bufflcien(gf of an attachment and notice duly served on a bank to 
fasten a lien upon money on deposit, against wMch a check bad been 
drawn and certified, but which still remained in the possession of the 
drawer, The second presented a différent state of facts. One Rod- 
ney, the assistant treasurer of a railroad, while the corporation's de- 
posits in bank were under attachment, opened an account in his own 
name in the same bank, and deposited therein checks and drafts be- 
longing fo the railroad, which were made payable to his order as 
assistant cashier, and paid out the amounts of such deposits to credit- 
ors of the railroad. The court of appeals said: 

"it Is clalmed by the plalntlffs that the service of the attachment gave them 
a lien upon the moneys so deposited, If they were In fact the moneys of the at- 
tachment debtor. • • • This claim cannot be malntalned. By the volun- 
tary consent of the owners of the fund deposited, the crédit in question was 
given to Rodney, and the banli thereby became liable to pay the amount to 
him, and to him alone. It was compétent for the parties to glve such form to 
the transaction as they desired, subject only to the right of creditors, In a 
proper action, to Impeach the validity of the transaction. Assumlng that the 
deposlt was made In thls form for the express purpose of defeatlng the credit- 
ors of the railroad company, the légal title to the debt was nevertheless in 
Eodney, and any équitable right existing in favor of the creditors against 
the railroad company could be enforeed only through an équitable action. 
• • * It necessarily foUows that there was no property of the attachment 
debtor in the hands of the [bank] subject to be talien on attachment by Ita 
creditors." 

The next case referred to is Grain-Cleaner Co. v. Smith (1888) 110 
N. Y. 83, 17 N. E, 671. The grain company brought action against 
the flrm of Allis & Co., nonresidents, and procured a warrant of at- 
tachment. The sheriff undertook to levy upon a debt due Allis & Co. 
by Smith for some machinery, by serving copies and notice on Smith. 
The latter insisted that previous to the attempted levy Allis & Co. had 
transferred the debt he owed them to the Farrell Company. A second 
action was then brought in aid of the attachment. The court says : 

"One of the main questions litlgated upon the trial was whether the alleged 
transfer by Allis & Co. was made with the intent and design on their part 
of defeatlng an Intended levy upon such debt by the plaintifCs. If this were 
proved, It was contended by the plaintiffs that the alleged transfer would be 
f raudulent and vold as to them. It may be assumed that such was the intent 
of Allis & Co., wlthout afEecting the resuit of thls action, for the plaintifCs do 
not occupy a position which enables them to ralse any question as to the bona 
fides of such transfer. Thls can be done only by a judgment créditer in an 
action to enforce the equlty of the creditors of Allis & Co. Anthony v. Wood, 
96 N. Y. 180; Gibson v. Bank, 98 N. Y. 96. Thls equity was not the subject 
of a levy under an attachment, even if an attempt had been made to eflfect it." 

The quotation, however, is obiter; for the court subsequently pro- 
ceeds to discusa the évidence, and to hold that a bona flde transfer 
had been made before the attempted levy. 

In Warner v. Bank (1889) 115 N. Y. 251, 22 N. E. 172, the property 
was the interest of the attachment debtor in commercial paper which 
it had pledged with another bank as collatéral to a loan; and the court 
held that lien was secured by serving attachment and a proper notice 
on the pledgee, without the sheriff's redudng the paper to his posses- 
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Bion. The attachment debtor in the Warner Case could hâve recov- 
ered possession of his property by action at law, tendering the amount 
of his debt and interest. His interest in it was wholly différent from 
McHenry's interest, as represented by the certificates. In Hess v. 
Hess (1889) 117 N. Y. 306, 22 N, E. 956, the attached property con- 
eisted of goods and merchandise. Tbe décision in Whitney v. Davis, 
148 N. Y. 257, 42 N. E. 661, turns upon an amendment to the Code 
adopted in 1889, relieving the difQculty which existed before its enact- 
ment, viz. that there was no way in which an action upon a money de- 
mand against a nonresident debtor who had not appeared could be 
brought to judgment, if the attachment issued therein had not been 
levied upon property of the debtor. The opinion follows People v. 
Van Buren, holding that "a court of equity was not without jurisdic- 
tion to interpose in aid of an attaching creditor, even where no spé- 
cifie lien had been gained, and to grant the équitable relief, if spécial 
circumstances existed." This is a familiar principle in the fédéral 
courts. See Case v. Beauregard, 101 U. S. 690, 25 L. Ed. 1004, and 
similar cases. But the diificulty of sustaining the bill in this case 
upon any such. theory is the lack of jurisdiction. The attachment 
actions were brought by a citizen of New York against a citizen of 
Pennsylvania, nonresident in this district, and were properly removed 
hère. Having jurisdiction of those actions, tbis court would hâve 
jurisdiction of suits ancillary thereto, whatever might be the citizen- 
ship of the parties to such suits. But, if tbe suits in equity cannot be 
sustained as ancillary to the original actions, this court would hâve 
no jurisdiction of the controversy, since the plaintifE and the two 
trustées — ail necessary parties — are citizens of the state of New York. 
We hâve reached the conclusion, therefore, that the décision of the 
state court of appeals in Thurber v. Blanck has not been so modified 
by any subséquent décisions of that court as to warrant a flnding that 
the service of attachment and notice on the trustées in the actions at 
law constituted a levy on any property of McHenry; that this suit is, 
therefore, not ancillary in aid of any spécifie lien acquired under the 
attachment, and that, if it could be maintained as an original suit, 
there is not the requisite diversity of citizenship to give this court 
jurisdiction. It may be noted that as to |42,000, the proceeds of sales 
by tbe trustées of certain Ohio real estate, under stipulation, the bill 
is an original one to carry ont the agreement embodied in the stipula- 
tion, and the citizenship of the parties thereto is not diverse. The 
decrees of the circuit court dismissing the bills are sustained, with 
costs. 



RBAVIS et al. v. REAVIS et al. 

(Circuit Court, N. D. California. August 21, 1900.) 

No. 12,158. 
Equity— Lâches. 

A delay of elght years by heirs resldlng In Missouri before taklng steps 
for the appointment of an administrator, and to secure thelr share of the 
estate of a relative who died in California, does not constitute such lâches 
as to debar them from maintaining a suit in equity to tecover property 
of the estate alleged to hâve been fraudulently secured from the décèdent 
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while Insane, -wherei they had no knowledge of the façts, and relied on a 
relative, who wag also an helr, and resided where the property was situ- 
ated, to looli after the sanje and thelr interests, and whére he had sent 
them snms of money from tlme to tlme as comlng from the estate. 

2. MORTGAGBS— ABSOLtJTB DbKD AS SEODRITY— EVIDENCE OF INTENTION OF 

Parties. , r 

Where a cçflveyance of property as security, absolute tn form, but not 
conveylng the légal title, Is made by statute a mortgage only, îield, that 
whether a deed should be deelared a mortgage dépends upon the intention 
of the parties, and Is a qiiestlon of fact, in the détermination of whieh 
évidence as to the existence of an Indebtedness between the parties, and 
their subséquent transactions and conduct wlth référence to the property, 
Is entitled to great, If not controlUng, weight. 

In Equity. On final hearing. For former opinion, see 98 Fed. 
145, and 101 Fed. 19. 

A. E. Bolton and Gocdwin & Goodwin, for complainants. 
Freeman & Bâtes ând McKune & George, for respondent Clarke. 

MORROW, Circuit Judge. This is an action in equity brought by 
complainants, as heirs at law of Andrew Eeavis, deceased, against 
the respondents, to déclare a trust in favor of the complainants in 
certain property, and for an accountiûg. The property which is the 
subject of litigation is kûown as the "Dixie Valley Eanch," and is 
situated in Lassen county, Cal. It comprises primarily a tract of 
swamp land of 2,320 acres, and a tract of 160 acres of agricultural 
land in townsMp 35 N., range 8 E., Mt. Diablo base and meridian. 
The bill, however, describes by sectional subdiTisions additional 
tracts of land in this township, aggregating 960 acres, and also other 
tracts by sectional subdivisions, scattered over flve other townships, 
aggregating 1,220 acres, making the total area of the various tracts 
of land described in the bill 4,500 acres. The Dixie Valley ranch is 
estimated by complainants to be worth $30,000, together with cat- 
tle, farming implements, and personal property, valued by complain- 
ants at |&0,000. The complainants are heirs at law of Andrew 
Reavis, and claim four-flfths of this property, as such heirs. The 
property now is, and ever since April 27, 1892, has been, in the pos- 
session and use of one Crawford W. Clarke, one of the respondents. 
The other respondents are D. M. Reavis, the brother of Andrew 
Reavis, his wife, Ann E. Reavis, and his son, James J. Reavis. The 
circumstances connected with the cause of action are as follows : 

On Noventtber 3, 1873, Andrew Reavis, a résident of Lassen coun- 
ty, in this state, executed two deeds, whereby he conve, ed certain 
real estate situated in that county to his brother D. M. Reavis, of 
Butte county, in this state. One of thèse deeds described the fol- 
lowing land: The S. i of the N. E. i and the N. E. i of the N. E. 
i of section 20, and the N. W. i of the N. W. i of section 21, in 
township 35 N., of range 8 E., Mt. Diablo meridian, containing 160 
acres, more or less, according to government surveys. The land 
described in this deed appears to be what was known as "agricul- 
tural land." The other deed described the following land: The 
S. W. i and S. i of N. W. i ând S. E. i of section 20, the S. i and 
S. i of N. i of section 21, the W. i and the S. E. i and S. | of N. 
E. i of section 22, the S. i and S. i of K i of section 23, the W. 
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i of s. W. i and S. W. i of N. W. i of section 24, the N. i of N, E. 
i and N. E. i of N. W. i of section 26, the N. W. i of N. E. i and 
N. i of N. W. i of section 28, the N. E. i of the N. E. i of section 29, 
township 35 N., of range 8 E., Mt. Diablo meridian, containing 
2,320 acres, more or less, according to government surveys. The 
land desciibed in this deed was what is known as "swamp land." 
The considération named in the first deed was $1,000; that in the lat- 
ter deed, $10,000. The land described in thèse two deeds, aggregating 
2,480 acres, was known, as before stated, as the "Dixie Valley Ranch." 
On August 1, 1879, D. M. Reavis executed a written instrument which 
purported to convey to Andrew Reavis, for the considération of 
$20,000, a tract of land under the following gênerai descriptions: 
Sections 21, 22, 28, 24, 26, 27, 28, and 29, township 35 N., range 8 
E.; section 12, township 34 N., range 8 E.; and sections 21 and 24, 
township 36 N., range 8 E. This instrument reconveys to Andrew 
Reavis ail the land mentioned in the deeds of November 3, 1873, ex- 
cept the 520 acres contained in section 20, township 35 N., range 8 E., 
and, under the gênerai description of full sections, appears to add 
thereto 120 acres in section 21, 80 acres in section 22, 160 acres in sec- 
tion 23, 520 acres in section 24, 520 acres in section 26, 640 acres (or 
the whole) of section 27, 520 acres in section 28, 600 acres in section 
29, ail in township 35 N., range 8 E. ; also, 640 acres in section 12, town- 
ship 34 N., range 8 E., and 1,280 acres in sections 21 and 24, township 
36 N., range 8 E., — ^making a total addition of 5,080 acres. Thèse 
full sections mentioned in this instrument contain about 7,040 acres. 
The land is further described as "including what is known as the 
•Willow Springs,' including the Dixie Valley ranch and the water 
privilèges thereunto belonging, and lands therein described, with ail 
the rights, privilèges, and appurtenances pertaining to and appurte- 
nant to the Dixie Valley ranch." On August 10, 1879, D. M. Reavis 
executed a bill of sale to Andrew Reavis, which purported to convey 
the Personal property on the Dixie Valley ranch for the considération 
of $10,000. On October 15, 1881, Andrew Reavis entered into an 
agreement with J. J. Reavis and W. A. Reavis, sons of D. M. Reavis, 
whereby Andrew Reavis bound himself to convey to J. J. Reavis and 
W. A. Reavis ail lands owned by the grantor in township 35 N., of 
range 8 E., Mt. Diablo base and meridian, "being from three to four 
thousand acres of patented land, and ail lands, water rights, and range 
thereto adjoining or connected therewith, owned or claimed by said 
obliger, being the entire Dixie Valley ranch and range, together with 
ail improvements thereon, ail personal property of every nature, in- 
cluding ail cattle and horses now on or connected with said ranch or 
range." The considération for this agreement was the payment by 
J. J. and W. A. Reavis of the sum of $17,700, to be paid in four différ- 
ent installments, as foUows: $2,700 upon the signing of the agree- 
ment; $5,000 on November 1,1883; $5,000 on Novemberl, 1885; and 
$5,000 on îsTovember 1, 1887. On January 13, 1885, Andrew Reavis 
was committed to the State Asylum for the Insane at Stockton, Cal., 
by order of the superior court of this state in and for the county of 
Alameda, and D. M. Reavis was appointed as his guardian, and direct- 
ed to pay his expenses at the asylum. D. M. Reavis, who owned a 
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tract oJf land near Cliiço, Butte county, Cal., and was engaged in the 
bnsin^S of stock raising, was at tÉe time of the commitment of 
Andtew BeaTis to the insane asylum heavily indebted to the re- 
spondent Olarke, the amount of whidi indebtedness is stated by com- 
plainants to hâve been $250,000. It appeare that on November 1, 
1882, Andrew KeaTis and J. J. Reavîs had joined with D. M. Eeavis 
as accommodation makera in execnting notes to Clarke for about 
f40,000 of this indebtedness. On November 29, 1883, an instrument 
was drawn up which purported to be a conveyance of the Dixie Valley 
ranch by Andrew Reavis tO D. M. aûd J. J. Eeavis. On January 28, 
1886, D. M. and J. J. Reavis visited the insane asylum at Stockton, and 
there obtained the consent of the superintendent of that institution to 
remove Andrew Reavis and give Mm care at home. Accordingly, 
about é o'clock in the morningOf January 29, 1886, D. M. and J. J. 
Reavis took Andrew Reavis fromi thé asylum to a hotel in Stockton; 
and there, in the présence of â notary public, Andrew Reavis signed 
the instrument prepared in the preceding November, which instrument 
was recorded in Lassen county on Pébruary 1, 1886. This instrument 
purports to convey real and personal property described as f ollows : 

"That certain stock ranch and range known as the 'Reavis Dlxie Valley 
Eanch and Eange,' and sltuated In and adjacent to townshlp No. thlrty-flve 
north, of rJ»nge No. elght east, Mt. D. B. and M., and ail lands owned by flrst 
party sltuated in sald townshlp, and consisting of three thousand acres, more 
or less, of patented lands, and aU other lands, water rights, and range adjoin- 
Ing or connected therewlth, and sltuated In sald townshlp or adjacent thereto, 
owned or claimed or heretofore possessed by flrst party, and belng and com- 
poslng the entlre Dlxie Valley ranch atid range, together with ail Improvements 
thereon and ail personal property of every nature, and especlally ail cattle, 
horsës, and mules now on sald ranch or range, or on any lands adjacent 
thereto or In any manner connected with or belonging to sald ranch and range 
property." 

Thereafter Andrew Reavis went to the Dixie Valley ranch, and 
there died on ï'ebruary 2â, 188)6. Aiter the death of Andrew Reavis, 
J. J. and D. M. Reavis managéd the alfairs of the Dixie Valley ranch 
until April 27, 1892, on which date D. M. Reavis, his wife, Ann E. 
Eeavis, and J. J. Reavis, their son, by deed conveyed to the respondent 
Olarke the swamp land and adjoining sections in township 35 N., 
range 8 E., constituting the Dixie Valley ranch, together with certain 
other tracts of land in adjoining tbwnships; and on the same day 
the same parties executed and deliverejd to Clarke a bill of sale of ail 
the Personal property located in las^n county, in or to wliich the 
grantors had any right, title, claitn, or interest. The respondent 
Clarke thereupon entered upon the possession of ail the property de- 
scribed in the deed and bill of sale, and has so continued in possession 
thereof until the présent thm- Qû January 2, 1885, Andrew Reavis 
made what purported to bfe his last wilj, by the terms of which he left 
D. M. Reavis |6,000 "of the |2D,000 he owes me," to be distributed 
equally among himself aiid wife and chiidren. To various relatives 
he left certain small legg:ciës. He provided for a debt of f250, other 
debts, and funeral expenSes, and direçted that the residue of his estate 
should be divided eqùally among his brother James Overton Reavis 
and his chiidren, his si^t^r Panhah Porter Rossell and her chiidren, 
and the heirs of Ann Eliza Reavis, deceased. The complainants are 
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people of modeat means, residing in Missouri. They were informed 
in March, 1886, by D. M. Keavis, that Andrew Eeavis had died, and 
had disposed of his property as directed in the alleged will. Varions 
small sums of money were forwarded to them by D. M. Keavis up to 
1892, aggregating in ail about $3,500. In 1892 the complainants wrote 
to D. M. Keavis for the balance of their money. They were dissatis- 
fied with his reply, and sent an attomey as their agent to Califomia 
to ascertain the condition of the estate. His report caused them to 
take action to enforce their alleged rights. One Hine, a résident of 
Lassen county, at their request applied for letters of administration 
upon the estate of Andrew Keavis, and the superior court of that 
county issued thèse letters of administration to him on April 21, 1894. 
On August 28, 1894, after the time for presenting daims to ihe ad- 
ministrator had expired, the respondent Clarke presented the notes, 
aggregating $40,000, in which Andrew Keavis had joined as accommo- 
dation maker, for payment. The notes, together with the interest, 
amounted to $92,327.03. The date of the notes was November 1, 
1882. Thèse claims were rejected by the administrator. Complain- 
ants allège that thèse notes had been fully paid by D. M. Reavis in 
1886, and that Clarke, with the consent of D. M. Reavis, kept them for 
the purpose of covering the property in case complainants discovered 
the frands alleged to hâve been practiced upon them; that the re- 
spondents hâve no other claim to the proi)erty, except such as they 
hâve acquired from Andrew Reavis, and that the respondents there- 
fore hold four-fifths of the property in trust for the complainants; 
also, that the respondents D. M. and J. J. Reavis hâve been insolvent 
ever since 1890, and that Clarke at ail times knew that they were so. 
The prayer of the bill is that a decree be entered declaring the fraud 
through which the respondents acquired and held prior to April 27, 
1892, and since which date Clarke bas held and now holds four-flftha 
of the said property, with the rents, issues, and profits thereof ; that 
four-fifths of the said property belong to complainants; that the re- 
spondents acoount fully for the property; and that Clarke make such 
conveyances as to vest in each of the complainants his or her title to 
the property in question. 

The respondent Clarke allèges that Andrew Reavis was not the 
owner of the Dixie Valley ranch; the instrument of August 1, 1879, 
by which D. M. Reavis appeared to convey the property to Andrew 
Reavis, being not a deed, but a mortgage. He dénies the intestacy 
of Andrew Reavis, and allèges that the mental condition of Andrew 
Reavis on January 29, 1886, was not such as to render the deed by 
which he conveyed the property to D. M. and J. J. Reavis void by rea- 
son of his insanity. He further contends that, owing to the lâches of 
the complainants, their cause of action is barred by the statute of 
limitations of this state. The issue of law as to the statute of limita- 
tions was raised in the demurrer to the amended bill, and was decided 
against the respondent by the overruling of his demurrer. The alléga- 
tions on the face of the amended bill, therefore, are sufficieut to avoid 
the charge of lâches, and the only ground upon which respondent 
could base this contention on a final hearing would be the failure of 
the complainants to prove the material all^ations of their bill in re- 
103 F.— 52 
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spect to this part qf their case. EespoQd^nt, bçTî^^Ter., does not con- 
tend that tlie;?e lias Ijeep any sucli fà^Iur©, and the testiawny sîiows 
conclusively theitruth pf tiie allegatioiis in this regari. Tlie^complain- 
ants lived a great i^istf^ie irpm California. They had at ûrst entire 
confidence a«d; traat ifa D. M. Reavis, and tiie truth of his statements 
to them, — a confidence wliiçli) was strehgthened by the receipt of small 
sums of money from Mm; and flnally, when they were apprised that 
the condition of their interests was not such as they had been led to 
believe, they took action to secwre what they conceived to be their 
rights. In Townsend v. Vanderweker, 160 U. S. 171, 186, 16 Sup. 
et. 262, 40 L. Ed,388, it is eaid: 

"The question of lâches does not dépend, as does the statute of limitations, 
upon the fact that a certain deûnite time has elapsed slnce the cause of action 
accrued, but whether, under ail the elrcumstances of the partlcular case, plaln- 
tlff Is chargeable wlth the wànt of due diligence in taillng to Institute proceed- 
ings before he did. In this case we think the delay Is fuUy explalûed;" dting 
Gunton t. CarroU, 101 V. S. 426, 25 L. Ed. 985. 

See, also, Lattaillade y. Orena, 91 Cal. 565, 27 Pac. 924, and Hovey 
V. Bradbury, 112 Cal. 620) 44 Pac. 1077. ; 

It does not appear that in this case, in view of ail the circumstances, 
the défense of lâches has been maintained. 

It is contended by the respondent Clarke that the instrument of 
August 1, 1879, which pùrports to be a conveyance of the Dixie Valley 
property to Andrew Eeayis by D. M. Eeavis, is not a deed, but was 
intended merely to secure certain pre-existing indebtedness, and was 
therçfore a mortgage, and transferred no légal title to Andrew Reavis, 
in spite of the formai charaçter of the document, which is that of a 
deed absolute. Authority for the construction of a deed absolute in 
form as a mortgage, where it is intended as security orily, is found in 
the Civil Code of California (section 2924): 

"Bvery transfer of Interest In property, other than In trust, made as a 
security, for the performance, çf another.act, is deemed to be a mortgage, ex- 
cept when In thé case of Personal property It Is accompanled by actual change 
of possession. In whlch case it Is deemed a pledge." 

In the case of Montgomery v. Spect, 55 Cal. 352, the suprême court 
of this statesaid: 

"Whether a deed absolute In form is a mortgage Is a question of Intention, to 
bé Infèrred from ail the féu;t6ta*id circumstances of the transaction In whlch 
the deed was executed, taken i»iConne!çtl(jn wlth th^.cqnduct of the parties 
after Its exécution. In such cases the central fact to be found Is the existence 
of an indebtediiess at the time ofthç, transaction, and a continuation of the 
character of debtor and credltor. If tïûit fact be found, the Inference deduclble 
frOm it Is that the deed was aot inàde to transfer thé title to the land de- 
acribed lu It, but was made for tbepurpose of securlng the debt whlch the 
grantor owed to the grantee." . : 

In the case of Brandt t. Thoknpson, 91 Cal. 458, 27 Pac. 763, Justice 
McFarland) speaking for the su^rèïne court, said: 

"We thln)£, thç évidence anfflcîeilï to warrant the flndlngs of the court that 
the deed frOin pialntlft to hls btother tlérman was given to secure $6,000 bor- 
rowed money; that it was, therefore, only a mortgage; and that Thompson 
knew the natin:e of said deed when he took his conveyance. And the court 
was correct in holding that It dId not pass the title." 
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The character of the instrument of August 1, 1879, becomes, there- 
fore, a question of fact, to be determined from the testimony and the 
circumstances of the case. 

The déposition of J. B. Keavis, now a justice of the suprême court 
of the State of Washington, is to the effect that he drafted this instru- 
ment as the attorney for D. M. Eeavis. He states further that the con- 
veyance constituted a complète transfer of the property, and that the 
considération given by Andrew Eeavis therefor was the liquidation of 
the indebtedness of D. M. Reavis to Andrew Eeavis, and the payment 
of a debt of $13,000 then due from D. M. Eeavis to a certain Mr& 
Solomon, a widow residing in San Francisco. With regard to this 
indebtedness of D. M. Eeavis, J. B. Eeavis déposes : 

"The Indebtedness due to Andrew from D. M. Reavis, as near as I can re- 
call, aggregated abont $20,000, or npward. The amount due Mrs. Solomon 
was about $15,000, as far as I can remember. I believe I drafted a convey- 
ance from D. M. Eeavis to his brother Andrew. I had knowledge of the 
existence of the indebtedness from D. M. Reavis to Mrs. Solomon, and to his 
brother Andrew, for a number of years, and had conducted correspondence for 
D. M. Reavis with both Mrs. Solomon and his brother Andrew relative to the 
matters, and personally knew Mrs. Solomon. D. M. Reavis had originally 
purchased, prior to 1874, some rights and interests which his brother Andrew 
had acquired in Dixie Valley, and he had then engagea his brother to take 
charge of the properties in Dixie Valley. Andrew had continued in such en- 
gagement until the conveyances made to him in 1879 by his brottier. The orig- 
inal purchase priée, which I cannot now deflnitely state, was not paid by D. M. 
Keavis, and only partial payments were made to Andrew on aecount of wages 
and salary. In fact, with the exception, I thinlj, of a few hundred dollars, 
the only payment that Andrew received ou aecount of either the purchase priée 
or for wages was his Personal living expenses, which were small. The in- 
debtedness to Mrs. Solomon was for money loaned to D. M. Reavis, and which 
had been outstanding for considérable time." 

In answer to the cross interrogatories, J. B. Eeavis testifles that his 
memory of the détails of the transaction is not accurate, that it is 
19 years since the exécution of the conveyance, and that the matter 
had not been called to his attention for 15 years. He testifles further 
that the conveyance was drawn at 'Chico, in the absence of Andrew 
Eeavis, who was at that time at the Dixie Valley ranch. D. M. Eeavis 
requested the drafting of the conveyance, and gave ail the instructions 
relative to it. The deed, after exécution, was delivered to déponent, 
who forwarded it or took it in person to Susanville for record, and it 
was there recorded in the latter i>art of August, 1879. From Susan- 
ville déponent went to Dixie Valley ranch, and there discussed the 
conveyance with Andrew Eeavis. Déponent thus testifles with regard 
to the sources of his information of the indebtedness of D. M. Reavis 
to Andrew Eeavis: 

"My knowledge of the considération from D. M. Eeavis to Andrew Reavis 
for the conveyance of the Dixie Valley real and Personal property was received 
from eaeh of them, but originally from D. M. Reavis. In the fall of 1875 D. 
M. Reavis told me of the business relations existing between himself and his 
brother Andrew, and mentiûned at that time that he owed Andrew about $15,- 
000. This was just before my flrst visit to Dixie Valley, in the fall of 1875. 
I knew from D. M. Reavis and from his brother Andrew that this indebtedness 
was growlng from that time until the time of the conveyances." 

It thus appears from the déposition of J. B. Eeavis that D. M. Eeavis 
was the instigator of the entire proceedings connected with the convey- 
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ance of 1879; "i^e directed tlie wh&Ie matter in the absence of hia 
brother Andrewjtto wioin the property was conveyed; and sucb in- 
formation as J. B. Reavis possessed witb regard to tlie amount of 
indebtedness due tq Andrew from D, M. Reavis, in considération of 
wbich tbe deed was ostensibly executed, is derived mainly from D. M. 
Reavis. The conveyance itself appears to hâve been drawn in haste, 
as it does not accurately describe the land, which at that time stood 
in the name of D. M. Reavis, but purports to convey the full sections 
in which the varions subdivisions were contained. By this method of 
description the instrument appears to convey 4,560 acres more than 
D. M. Reavis claimed to own in those sections in Dixie Valley. 
Furthermope, there is a répétition in the description of two sections 
of land, which adds another excess of 1,280 acres. Thèse erroneous 
descriptions appear to hâve been sufflcient to mislead the counsel for 
the respondent, as in their brief they say, "The conveyance from D. M. 
to Andrew Reavis, of August 1, 1879, is a grant, bargain, and sale 
deed, including eight , thousand three hundred and twenty acres." 
Within the gênerai description of this instrument, D. M. Reavis ap- 
pears to bave had only 2,480 acres standing in his name at that time; 
and had the instrument been an actual deed of conveyance, in accord- 
ance with an agreement of sale, in which the minds of both parties 
met in the transaction, it is to be presumed that the grantee would 
hâve required an accurate description of the lands included in the 
purchase. But, as appears from the testimony of J. B. Reavia, the 
grantee or mortgagee was not consulted about the conveyance, or 
kneW of its existence, until after it was recorded. This haste is ex- 
plained by the fact disclosed by the évidence that very soon there- 
after, and during the month of August, 1879, the property of D. M. 
Reavis in Butte county was attached by his creditors, and proceedings 
in insolvency were instituted against him and one George W. Gridley, 
with whom he had been associated in some business transactions. It 
appears further that in thèse proceedings D. M. Reavis made a trans- 
fer of his property to trustées for the beneflt of his ci'editors, and at a 
meeting of those creditors Reavis made a statement concerning the 
conveyance of the Dixie Valley property to his brother Andrew on 
August 1, 1879. F. 0. Lusk, who was the attorney for the creditors 
after Reavis had made the assignment, testifles that Reavis' statement 
to the creditors was to the effect that the conveyance to Andrew 
Reavis was as a security for an indebtedness. The testimony of Lusk 
isasfoUows: 

"Q. Do you remember what was commonly known as the 'Eeavls Failure,' 
or the 'Eeavis Trust,' ta 1879Î A. I remember the fallure of Mr. David M. 
Reavis In the fall of 1879. Q. Did he at that time maire a transfer to trus- 
tées? A. Soon after the failure, after the settlement with the creditors (he 
and Mr. Grldley falled together), they made an assignment to John Boggs, E. 
W. Pond, and O. W. Clarlie, as trustées for the beneflt of the creditors. Q. 
Who acted as attorney? A, I did, after the assignment. Q. Were you prés- 
ent at any meeting of the creditors in which statements were made by D. M. 
Reavis respeçtlng the transfer of what is Irnown as the 'Dixie Valley Stock 
and Property' to Andrew Reavis, and the purpose and considération? A. I 
was présent at ail of the meetings of the creditors (they weie ail held in my 
office, except'the flrst one, which was in the Chlco Hôtel), and heard Mr. David 
M. Eeavis make a statement to the creditors in regard to the subjects you 
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epeak of. Q. What were thèse statementsî A. He stated to the creditors 
that he had transferred his ranch In Tehama county, his stock ranch in Dlxie 
Valley, and the stock on the Dixie Valley ranch, for his brother Andrew to 
hold as security for an indebtedness whlch he stated to the creditors he owed 
his brother Andrew, of about $33,000, and of the indebtedness which he stated 
he owed a Mrs. Solomon (at Napa, I think she lived), of about $16,000. * * » 
The creditors asked hlm If he could net get thèse properties back, and turn 
them in to the gênerai trust. He told them that he could not get them back, 
and the creditors could not get them back unless they paid Andrew what was 
due, and paid Mrs. Solomon what was due her. This was the principal state- 
ment in référence to it that I remember. That was repeated a good many 
times in those meetings of creditors. Q. Did you hear J. J. Reavis or D. M. 
Keavis, or either of them, testify upon the subject at the subséquent trial,— 
the trial subséquent to the flrst event that you hâve spoken of? A. Yes; I 
heard them both testify at Oroville at the trial,— the action that was brought 
by G. W. Gridley In his lifetime, and eontinued by his administrators after his 
death, to settle the estate,— this whole settlement which had been made relat- 
Ing to the Reavis-Gridley failure. Q. What did they state, in their testimony, 
was the purpose of the transferî A. They stated in their testimony substan- 
tiaUy the same thing. They both stated that this property had been trans- 
ferred to Andrew Eeavis as security for that Indebtedness of Mr. Reavis. 
In telling the amount in his testimony that he owed his brother Andrew Reavis, 
he placed It at about $20,000,— about $20,000 or near $20,000. I don't think 
that he made out that he owed him just exactly $20,000, but that was about 
the indebtedness to his brother. Otherwise, there was no change in their 
testimony on the trial, in their statement, from Mr. D. M. Eeavis' statement 
In the meeting of the creditors." 

J. J. Eeavis, testifying with regard to the considération of the trans- 
fer, says: 

"The property was deeded out to Andrew Reavis to pay him ail my father 
was owing him, and also to pay Mrs. M. S. Solomon, of San Francisco, $16,000 
that he owed her. Q. What amount, if you know, was then due from your 
father to Andrew Reavis? A. At that time, I don't know, but subsequently 
I heard father testify that he consldered that he owed Andrew Reavis at that 
«me $20,000." 

Testimony alleged to hâve been given by the same witness in the 
Gridley case, in which this property was involved, was read to him, 
aslollows: 

"I think I heard father say that he had tumed It [the Dixle Valley property, 
complète] over to secure Uncle Andrew and Mrs. Solomon. Q. To secure 
what? A. Uncle Andrew and Mrs. Solomon, of Dixie Valley. Q. Did he say 
for what? A. No." , 

The witness admitted that such had been his testimony in the Grid- 
ley case. 

The witness Lusk testifled tliat Andrew Reavis had informed him 
asfollows: 

"Q. Did you subsequently hâve a conversation with Andrew Reavis upon 
the subject of the transfer to him of the Dixie Valley stock and real property? 
A. I had subsequently at least two conversations with Andrew Reavis upon 
that subject. • * • The flrst conversation was in my office at Chico, but 
the time I am utterly unable to recoUect, except that I know it was after the 
failure, after the assignments were made, and before the summer of 1881. 
• • • Q. What did Andrew Reavis state was the purpose of the transfer 
to him ? A. It was after the assignment to Andrew. I am not certain whether 
it was after the assignment to the trustées or before, but It was after the as- 
signment to Andrew. He came to my office and stated to me that Mr. Reavis 
had transferred thls property to him without his knowledge; that he knew 
nothing about it until after they were placed on record; that he dldn't want 
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anythlng to do wlth it, but that he would do anythlng that Dave said for the 
purpose of helping (as he called her) Betty. It was Mrs. David M. Reavis. 
He told me that he vrianted me to understand that, In case of any litigation, 
if he was put on the stand he would not swear to the statement Mr. David 
M. Reavis made. He said Mr. David M. Reavis didn't ovre hlm any sucb 
amount of money as he had stated to the creditors, and that if he were put 
on the stand he should be obllged to tell the exact truth. He said that, after 
the asslgnments were made, they [referrlng to some of the Reavis family] had 
told hlm they had asslgned hlm thls to hold as a securlty for what Dave owed 
hlm, and for what Dave owed Mrs. Solomon." 

Lùsk further testifies tliat Andrew Eeavis told Mm that he must not 
put Mm upon the stand in the Gridley case, as they might draw facts 
ont of Mm to the détriment of D. M. Reavis. On the same occasion, 
according to this witness, Andrew Eeavis informed him that D. M. 
Eeavis' indebtedness to Mm did not excèed $7,000, and said: 

"There Is a note that I hâve, that I had at the tlme of the failure. That Is 
ail he owed me. I hâve no Interest in thls place, any more than I ever had. 
I am working down there for wages. I don't want anythlng to do with it. 
I want to get It ont of my hands. But If Dave wants me to keep it, for his 
chlldrén to hâve It, and Mrs. Solomon, I will do what he wlshes. I will deed 
It, or anythlng. I don't want to be put on the stand. I am not interested in 
thls place at ail." 

Carlton, the vaquero of the Dixie Valley ranch, says : 

"He [Andrew Reavis] told me that Dave owed him about $7,000, and that 
Dave had put that property into his hands to hold for that money." 

Testifying further upon the same point, he says that the conversa- 
tion in wMch the f oregoing statement of Andrew Reavis occurred took 
place in 1879, and that Andrew subsequently said that hia demand 
against D. M. Reavis had been paid. The statement of the payment of 
the demànd against D. M. Reavis was, according to Carlton, made to 
him in the spring of 1882. This latter testimony of Carlton conflicts 
with that of W. A. Reavis, who testified that Andrew Reavis and Carl- 
ton were not on good terms and never spoke between the years 1880 
and 1884; a dispute having arisen between them, in conséquence of 
which Carlton left Dixie in March, 1880. The direct testimony as to 
the amoont of the indebtedness of D. M. to Andrew Eeavis, as given 
by J. B, Reavis, is thus contradicted by the testimony of Lusk and 
Carlton. The former daims to hâve derived his information with re- 
gard tb the indebtedness being of the amount of $20,000 from D. M. 
Reavis. The two latter refer the statement that the amount was 
$7,000 to Andrew Reavis. 

The dealings of Andrew Reavis, as regards the property, subséquent 
to the alleged conveyance of 1879, tend to show that his actions with 
respect to the Dixie Valley ranch were not those of an absolute owner, 
but that he rather occupied the position to which the relations of the 
parties, provided the transfer is to be regarded as security for indebted- 
ness, wpuld assign him. There is no question that Andrew had been 
a workman upon the ranch, laboring under the direction of D. M. 
Eeavis, subséquent to the conveyance of the property in 1873, and he 
continued so to work subséquent to the conveyance of 1879. D. M. 
Reavis practically controUed the opérations of the Dixie Valley ranch. 
Carlton, who worked with Andrew at the ranch, testifies that D. M. 
Eeavis paid him for Ms work. W. A. Reavis, bowever, testifies that 
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the help was paid by Andrew Reavis. In March, 1880, Carlton quar- 
reled with Andrew Eeavis and left the ranch, or was diseharged; the 
évidence being contradictory upon that point. At any rate, it is clear 
that there was a dispute between Carlton and Andrew Eeavis, the 
subject of which throws some light upon the position which D. M. 
Eeavis held with regard to the property after the transfer of 1879. 
With regard to this Carlton testiâes as foUows: 

"Q. Well, do you recoUect any particular reason for your leavlng there In 
the spring of 1880? A. Well, me and Andy didn't exactly agrée on the way 
the cattle had been handled that winter. Q. He was not satisfied with your 
work? A. He didn't say nothing abovit the work. The work was ail right. 
* * * Q. And you left in conséquence of it [quarrel with Andrew]? A. 
Yes, sir; I left. He told me that Dave wanted me down to the other ranch." 

J. J. Eeavis says that Carlton was working for Andrew at the time 
he was at Dixie in the fall of 1879, and upon the subject of Carlton's 
departure from Dixie, testifies: 

"I went there in March, 1880. I met old Carlton. Uncle Andy diseharged 
him— sent him away from there— in 1880, and I met him on the road by about 
Montgomery creek, coming out." 

la View of thèse conflicting statements, Carlton's testimony can- 
not be regarded as entirely reliable; but the circumstances, as admit- 
ted by complainants' witnesses, tend to bear out his statement that 
D. M. Eeavis was practically in control of the Dixie Valley ranch at 
the period subséquent to the transfer of the property by the deed of 
1879, when, according to complainant's contention, Andrew Eeavis 
was entirely and absolutely the master and owner. There is no ques- 
tion but that such pecuniary advantage as was reaped from the man- 
agement of the ranch was gained by D. M. Eeavis, that his necessities 
determined the policy with référence to the ranching opérations, and 
that Andrew does not appear to hâve derived any increase in material 
prosperity from the sudden possession of an extensive and valuable 
property. It may be admitted that, as Andrew had for many years 
been in constant attendance at the ranch and familiar with its work- 
ing, no immédiate and remarkable change in its methoda of manage- 
ment need hâve been anticipated from the transfer. But, from an own- 
er and a practical rancher, as Andrew was, one might reasonably hâve 
expected some évidences of individuality and of personal opinion as 
to the conduct of things, which appear to be entirely wanting. As 
to the actual carrying on of the business, complainants endeavor to 
show that the supplies were purchased by Andrew for Dixie Valley, 
and were paid for by him. The testimony on this point, however, is 
very far from conclusive, and rests chiefly upon the évidence of J. J. 
Eeavis. On May 1, 1882, Andrew Eeavis mortgaged the 2,320 acres 
of swamp land to one L. G. Stiles, of Susanville, for the sum of |4,000, 
giving a promissory note for that amount, payable on October 1, 
1882, with interest at the rate of 1^ per cent, per month. This money, 
it is maintained by complainants, went in the payment of running ex- 
penses in connection with the Dixie Valley ranch, but there is no évi- 
dence to show that the money was so expended. W. A. Eeavis saya 
on this point: 

"Q. I slmply want to get that money that he gave the mortgage to Stiles 
for. I want to get what was done with that money. You can state it in 
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your own way, Just glve me the name of the man It was pald to, and what 
fw. A. Oh, I could not teU you dlrectly what men it was paid to, but there 
was Wlla that were Incurred there,— at Green & Asher's there was bills, and 
at Fall Olty, and blUs at Adin. Q. How much wàs pald Green & Asherî A. 
I coald not tell you how much. Q. When was it pald? A. I don't know when 
it waS pald. It was pald before I went up there in 1882." 

Tbe witness then went on to say that he knew nothing personally 
of tlie disposai of tlie money that was derived from the Stiles mortgage, 
and that what information he had he derived from his uncle Andrew, 
although he had previously stated that the raôney had been expended 
by Andrew for the expenses of the ranch. 

Complainants place in évidence that part of the assessment roll 
of Lasseù county for the years 1880 to 1885 whîeh relates to the Dixie 
Valley ranch- This assessment is made in the name of Andrew 
Eeavis, but this fact of itself is immaterial, and is not évidence of 
ownership. The land was admittedly held in the name of Andrew 
Reavis, formai deed having been made to him of the property, and duly 
recorded. The patent to 2,320 acres of swamp land was issued to 
Andrew Keavis on March 3, 1880. He had paid $556.80, or 20 per 
cent, of the purchase price, for this land on Angust 12, 1873, and the 
interest on the balance to January 1, 1874. The interest under the cer- 
tiâcate of purchase was transferred by A. Reavis to D. M. Eeavis 
on January 4, 1877, the considération named being $2,000, and back 
to A. Beavis by D. M. Reavis on August 1, 1879, simultaneously with 
the transfer of the Dixie Valley ranch by the alleged deed. Lusk 
testifies that D. M. Reavis retained possession of the certiflcate of the 
swamp land in Dixie Valley, and that he made the further payment 
necessary to procure the patent for the land. It cannot be said that 
the acte of Andrew Reavis évidence any real ownership of the prop- 
erty by him, or that they indicate any particular interest, any more 
than he had always been accustomed to show as the employé of 
D. M. Reavis, whose interests he always appears to hâve served 
zealously, ont of regard for the family of the latter, for the mem- 
bers of which he evidently entertained a very warm affection. 
The complainants' principal witness, J. J. Reavis, fails to dis- 
cloee any real; différence in the mode of conducting the ranch under 
Andrew Reavis' management. An instance of the control exercised by 
D. M. R^via ovér the Dixie Valley ranch at the time when Andrew 
Reavis was supposed to be the owner occub» on the sale of certain 
cattle to the Lynch Bros. Thèse cattle were sold in the fall of 1879, 
the reason aesign^d for their sale being the fact that D. M. Eeavis 
wanted the money, which he received forthwith, he being at the ranch 
at that tinae, ând went off to Ohico immediately after getting the 
check in paymeiit of the cattle. Every fall such cattle as were fit 
for sale were sent to Chico, and there disposed of by D. M. Eeavis, 
who managed the sales and received the money. This money was 
not deposited in the name of Andrew Reavis, as might hâve been ex- 
pected, since the cattle came from the Dixie Valley ranch, but in the 
name of D. M. Reâvis or his wife. J. J. Eeavis, in testifying upon this 
point, says that he put the money, the proceeds of one of thèse sales, 
in the bank to the crédit of his mother; that ail the moneys then used 
at the Chico ranch were deposited in her name, and were really put 
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there for use by his father, D. M. Reavis. The money obtained from 
the sale of cattle from the Dixie Valley ranch appears, therefoïe, 
to hâve gone into the gênerai fund used by D. M. Reavis in carrying 
on his business, and there seems to hâve been no method of distinguish- 
ing what was the product of sales of Dixie Valley stock from the sales 
of other stock possessed by D. M. Reavis and placed upon the market. 
J. J. Eeavis testifles that he held power of attorney from Andrew 
Eeavis, under the terms of which he made sales of cattle, and that he 
gave the money realized from such sales to D. M. Reavis, under the 
spécial orders of Andrew Reavis. Thus he says, "Uncle Andy Reavis 
told me to help my father, if I could, — ^to let him hâve whatever money 
he wanted, — and I did so." And, testifying further in the same be- 
half, he stated that his uncle gave D. M. Reavis. the money from the 
sale of stock whenever he wanted it, or needed help. But there does 
not appear to hâve been any account kept of such money. Andrew 
Reavis apparently never demanded it, and there is no évidence of any 
settlement or accounting in the matter of thèse sales, and the money 
turned in theref rom to D. M. Reavis. In fact, the testimony goes direct- 
ly to show that there was no such accounting. J. J. Reavis, when 
asked, "Was there ever a settlement from your father, accounting for 
that much money to pay it back to your uncle Andrew?" replied, "None 
that I know of, sir." In 1886 a lot of cattle were sold to Henry Hayes, 
of Oakland. J. J. Reavis testifles that he sold thèse cattle as the at- 
torney of Andrew Reavis, and that D. M. Reavis got the check for 
the sale and paid it over to Clarke. He explains that this occurred 
in accordance with the gênerai instructions of Andrew Reavis that 
D. M. Reavis should be helped with funds when necessary. Then 
when asked, "Was there ever a settlement from your father, account- 
ing for that much money to pay it back to your uncle Andy?" he re- 
plied, "None that I know of," and still further testified that he never 
heard of any effort being made by Andrew Reavis to collect from D. M. 
Reavis the amount which would hâve been due to him by virtue of 
thèse repeated sales of cattle, the money for which was always ab- 
Borbed by D. M. Reavis without any acknowledgment or account kept. 
Complainants' counsel, in their opening brief, hâve drawn up what 
they denominate an "account of the output of the Dixie Valley ranch," 
according to which they make ont a total indebtedness of D. M. Reavis 
to Andrew Reavis of |10,350. This was made, according to the un- 
supported testimony of J. J. Reavis, after a long interval of time. 
This witness testified that an account of the output had been kept and 
placed in a trunk in a room at the Dixie Valley ranch, but was subse- 
quently lost. Such account appears, at the most, to hâve been merely 
a mémorandum of the amount of cattle sold, and not to hâve evidenced 
any indebtedness on the part of D. M. Reavis therefor. With regard 
to the Hayes transaction mentioned above, J. J. Reavis testified, in 
answer to an inquiry as to whether D. M. Reavis gave any receipt, or 
if any paper passed : "None that I know of, sir. Q. No account was 
taken of it? A. None that I know of, — only this mémorandum that 
I kept of it." In fact, the entire testimony with regard to the manage- 
ment of the ranch goes to show that D. M. Reavis retained his authori- 
ty over it as bef ore, and that Andrew was after August 1, 1879, as he 
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liad been ever since 1873, the SHbordinate of his brother, in rio wise 
acting as if lie were owner and in control of the property. 

Référence is made in the testiiriony of J. J. Reavis to ai allégea 
ap^méat with Andrew ReaVis, under which the latter, upon the 
receipt oî 120,000, undertook to msike a deed of the entire property to 
J. J. and w. A. Reavis. This agreement or bond to give a deed was 
made ôh October 15, 1881, and provided f or payment in four différent 
installmèiîts. The complainants cbntend that this bond shows the 
actual ownership of the property by Andrew Reavis. It is claimed 
that it was made for the purpose of giving the young men, in whom 
Andrew Seavis always took a great interest, an opportunity of pur- 
chaeing the property. J. J. and W. A. Reavis both testify that they 
regatîied the bond as genuine, and that they considered that under its 
provisions they were entitled to certain rights in the property. J. J. 
ReaTÎs testifies that the bond wàs made at the suggestion of Andrew 
Reavis, and that he also proposed the terms upon compliance with 
which thé transfer would be made by deed to them. This, also, is the 
gist of thé testimony of W. A. Reavis in this regard. The bond was 
signed at Big Meadows, in Plumas èounty, to which placé it was taken 
from the (Mce of Lusk, an attorney who prepared it, by J, J. Reavis. 
W. A. Réàvis assigned his interest under the bond to D. M. Reavis 
at the latter's instigation, being persuaded thereto by his mother. 
D. M. Reavis on November 5, 1885, in tum assigned it to Clarke. J. J. 
Reavis did not assign his interest under this instrument. Lusk testi- 
fies that the bond was made without the knowledge of J. J. and W. A. 
Reavis, and was intended merely to serve an immédiate purpose. He 
says: 

"That Instrument, which Is ordlnarlly called a 'bond,' was drawn by me In 
my office In, Ohlco, with the exception of a change which has beén made since 
I drew It. When It left my office the sum of $5,000, I thinli, was in the first 
blanir, whieli has been erased by somebody, and $2,700 Inserted in its place. 
It was drawn by me for an even $20,000. , I don't know anythlng about that 
erasure and Insertion. It has been doiie after It left my hands." 

He says further that Andrew Reavis was not présent at the drawing 
of the bond, and that he received no instruction from Andrew Reavis 
to draw it; that neither J. J. nor W. A. Reavis was présent, and that 
they gave him no such instruction; and that none of those three 
parties had any knowledge that the bond was to be drawn prior to its 
being drawn. The bond was made, according to the same witness, 
at hia suggestion, and for the protection of D. M. Reavis. The |20,000 
was, he says, named without any regard to its representing anything. 
It was merely a flctitious sum. The reasons given for his drawing it 
are thus stated by Lusk: 

"I had the bond drawn because the title to the property stood in the name 
of Andrew Beavls, which did not belong to him; and I thought, If he should 
happen to die, and his estate be probated, that that might trouble Mr. D. M. 
Keavis. So I snggested to Mr. D. M. Reavis the device of this bond. I could 
not talîe— I could not hâve Mr. Andrew Eeavis give a bond or make a 
deed direct to Mr. D. M. Reavis, because Mr. D. M. Reavis, when he made a 
settlement with his creditors, had made a private settlement with some of 
them without my knowledge; and I knew that If it became known the balance 
of the creditors could break up the whole settlement, and come on him for 
the original amount of their debts. For that reason I could not take a 
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bond or hâve a deed made to him. I suggested this bond to his children, and 
drew it right np there at the time, and he accepted the idea." 

As regards the statements of J. J. and W. A. Keavis that tliey re- 
garded the bond as of great importance to them, it must be noted that 
there is no évidence showing any effort upon their part to live up to 
its terms. There does not appear to hâve been any accounting or set- 
tlement between them and Andrew Eeavis under it. The only testi- 
mony that seems to imply that Andrew Keavis considered anything 
due to him under its provisions is a statement on the part of J. J. 
Reavis that Andrew complained that they were not living up to the 
contract, and one from W. A. Keavis that Andrew in 1882 talked about 
the payment of money on the bond. J. J. Reavis also says that in 
1883 Andrew Reavis was désirons of purchasing some property, and 
was anxious that they should make a payment on the bond. On cross- 
examination this witness remembered no particulars as to Andrew 
Reavis asking him for money under the bond, and his excusing his 
nonpayment upon the ground that his father, D. M. Reavis, was absorb- 
ing ail the money, which was the reason given in his direct testimony 
why Andrew Reavis had not been paid. The same witness testified 
that he received no wages, and had no settlement with Andrew 
Reavis for wages, and seems to désire to give the impression that the 
contract under the bond was the only arrangement between them. 
In fact, he says categorically, "I was there in possession under that 
contract;" and, when asked what contract, he replied, "That bond." 
He never rendered any account for wages to Andrew Reavis, nor 
asked for payment of them. But, according to J. J. Reavis' testimony, 
this nonreceipt of wages by him appears to hâve been not unusual. 
Thus, when asked, "How did you get your wages?" he replied: 

"I got fuem wherever I could. The same way I say with Mr. Clarke when 
I was under contract with him,— his agent up there,— I was to receive nothing 
for my wages." 

Upon this point Lusk testified, when asked if J. J. or W. A. Reavis 
had anything to do with the Dixie Valley ranch: 

"Nothing whatever, except that J. J. Reavis stayed up there worlîing for hla 
father, representing his father up there at the ranch, in part, and represent- 
ing Mr. Clarke, withont any pay from Mr. Clarke. Mr. Clarke had bills and 
mortgages. There were not mortgages on the cattle, but there were bills of 
sale. He got Mr. J. J. Eeavis to stay there to represent him and to be in 
possession for him, so that, if the creditors attached, he could say for J. J. 
Keavis that he was in possession." 

It does not appear that the existence of this bond constitutes any 
proof of the real ownership of the Dixie Valley property by Andrew 
JReavis. The whole transaction is inexplicable upon the ground that 
it was a bona fide instrument, intended to accomplish the purposes 
which, according to the complainants' contention, were desired by 
Andrew Reavis. There is no satisfactory proof that Andrew Reavis 
ever regarded it seriously, and at least it has not been shown that 
he made any real effort to obtain any of the installments of money 
which he should hâve received according to its provisions. 

On October 28, 1882, a check was drawn in favor of Andrew Reavis 
for |4,500. This check was eigned by G. W. Clarke, and indorsed, 
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"Andrew Reavis, by D. M. Reavis and E. B. Pond," and is stamped 
upon the face, "Receiving Teller, October 30, 1882, First National 
Gold Bank, San Francisco." On November 1, 1882, another check 
was drawn in favor of Andrew Reavis for the sum of |5,000. Thia 
check is signed, "Clarke & Cox," and is stamped upon the face, "First 
National Gold Bank of San Francisco, please pay. November 1, 
1882. Galifomia State Bank." It is indorsed, "Andrew Reavis." 
Thèse two checks aggregate $9,500,. and the payment of this sum is 
regarded by the respondent in the light of a settlement which finally 
disposed of Andrew R«avis' interest by the complète payment of the 
amount in which D. M. Reavis is indebted to him. This transaction 
is referred to as the settlement of November 1, 1882. Complainants 
do not regiard this transaction as a settlement of the nature contended 
for by respondents, but maintain that the money was advanced for the 
payment of what is known as the "Stiles Mortgage," and an install- 
ment upon the Solomon debt. The Stiles mortgage has been already 
referred to, and the $4,000 borrowed from Stiles by Andrew Reavis, 
and secured by a mortgage on Dixie Valley ranch, fell due on October 
1, 1882. The Solomon debt, which was originally |16,000, had been 
reduced to |12,000 by agreement, and was to be paid oiî in three in- 
stallments, the first of which was due on November 1, 1882. At the 
end of October, 1882, Andrew Reavis left the Dixie Valley ranch for 
Chico, in company with W. A. Reavis. On the way a horse died, and 
they were delayed in their joumey so that when they arrived at D. M. 
Reavis' ranch at Chico he was no longer there. Andrew Reavis, ac- 
cording to the testimony of W. A. Reavis, appeared to be disappointed 
at this, and remained only one day in Chico, whence he set out for 
Sacramento, whither D. M. Reavis had already gone. After the ar- 
rivai of Andrew Reavis in Sacramento, the two checks above described 
were paid over, — ^the one on October 28, 1882, for $4,500; the other 
on November 1, 1882, for $5,000. On November 1, 1882, two notes 
were given to 'Clarke, signed by D. M. Reavis, Andrew Reavis, Mrs. 
Ann Reavis, and J. J. Reavis. One of thèse notes was for $15,000, and 
the other for $25,000, aggregating $40,000. The witness Porter waa 
présent at thèse transactions, and states that there was a settlement 
then of the affairs of Andrew and D. M. Reavis, according to the 
terms of which Clarke was to advance the money for the payment of 
the debt of D. M. to Andrew Reavis, and thereupon Andrew Reavis 
would redeed the Dixie Valley ranch to D. M. Reavis, and that a check 
for $5,000 given on that day was for the indebtedness of D. M. Reavia 
to Andrew Reavis. There is othra; testimony to the effect that this 
arrangement was entered into and so understood by Andrew Reavis. 
Carlton testified that Andrew told him at Chico, some time "during 
the summer or fall," that he was not going back to Dixie Valley ranch; 
that he had flxed up his business, and was waiting on D. M. Reavis 
to get his money from Mr. Clarke to pay him; that he had "sold 
Dixie Valley ranch, and was going to leave there forever." Again, 
testifying on the same point, Carlton says that Andrew told him, 
that he had been paid, and that he was going to Oakland that winter. 
Some of thèse statements are, however, open to suspicion. There is 
no évidence that Andrew returned to Chico subséquent to his visit to 
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Sacramento until 1884, and he spent only one day in CMco on the way 
down to Sacramento in the fall of 1882. Moreover, W. A. Keavis has 
testifled that Andrew Keavis and Carlton were not on epeaking tenns 
between the years 1880 and 1884, and the unfriendliness of their part- 
ing in 1880 seems to be beyond question. But Lusk, who was familiar 
with ail the business transactions of Andrew and D. M. Keavis, testi- 
fled asfoUows: 

"Q. Do you know of any settlement or payment from D. M. to Andrew 
Eeavis of the indebtedness existing from D. M. to Andrew? A. At a time 
after the givîng of this bond? I could not tell the date unless something was 
to refresh my memory. Andrew Reavis was down there, and they had a set- 
tlement. Q. Down where? A. Down at Chico; down in that country. They 
had a settlement, but whether the settlement was made in my office or not, I 
don't remember. AU I know is that Andrew Keavis told me that Dave had 
paid him up entirely, and Dave told me that he had paid Andrew entirely. 
They both told me that the money came from Mr. Olarke, but whether the 
payments or the checks were transferred in my office, I could not tell. 
• * ♦ Q. Is there anythlng by which you can refresh your mind as to the 
settlement already testifled to between D. M. and Andrew Reavis? A. Do 
you mean the time vrhen D. M. Eeavis paid Andrew Reavis what he owed him? 
Q. y es; that they had a settlement. I ask you if you can flx the time." 

This the witness was unable to do. He was satisfied that it oc- 
curred after 1881, but he was not sure whether it was within three 
years of the bonding of the property in that way. 

The respondent Clarke testifies that he saw Andrew Reavis on Oc- 
tober 27, 1882, at D. M. Reavis' place at Chico; that, in reply to his 
inquiries, Andrew Keavis declared that he and his brother had been 
talking with regard to a settlement, and that Andrew wanted some 
money at once, whereupon he (Clarke) drew a check for him in the sum 
of $4,500; that there was no settlement arrived at until November 
Ist. He says that they "ûnally came to it." 

"Q. Well, what was it finally fixed at, to name the amount? A. Well, then 
there was $5,000 more coming to him. $9,500 they claimed the settlement 
was. Q. That was a settlement for what? A. That was a settlement they 
had between them,— that Dave Reavis owed Andy Reavis. Q. "Who paid that? 
A. I did." 

Oncross-examination the same witness testifies that he drew a check 
on October 28th in favor of Andrew Reavis, and gave it to him, and 
a check for |5,000 in favor of Andrew Reavis on November Ist. In 
the course oif his redirect examination Clarke corrects his testimony, 
and says he was mistaken in testifying that he went to the ranch with 
Andrew Reavis on October 28th, but that Andrew Reavis was in Sac- 
ramento at that date. The direct testimony as to there having been a 
final and complète settlement between the two brothers at this date 
cannot be considered as entirely conclusive of the fact, but the ynt- 
ûesses ail agrée, and the checks show that $9,500 was paid over to 
Andrew Reavis on the dates named. The amount of indebtedness 
due from D. M. Reavis to Andrew Reavis at the time of the transf er 
of 1879 is stated by respondents' witness Carlton and by Lusk to hâve 
been $7,000, as admitted to them by Andrew Reavis. 

The complainants contend that the checks given to Andrew Reavis 
on October 28th and on November Ist were not given in settlement of 
the debt of D. M. Reavis to Andrew Reavis, but were advanced in 
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order to meet the Stiles mortgage and the flrst installment of tlie 
Soloiaon de]t)t. It is urged, also, that they were given to Andrew 
Beavis in opder to obtain Ms signature to the notes aggregating 
140,000 made to Clarke at that time, and signed by Andrew, D. M., 
J. J., and Ann Eeavis. Complainants' witnesses testify that Andrew 
was particularly worried with regard to thèse two matters, and the 
fact that the Stiles mortgage was overdue seems to hâve given him 
much ajixietj. , But there is no évidence of any understanding between 
him and Cterke in this matter. The $5,000 check paid to Andrew 
Beavis on November Ist was indorsed and cashed by him in Sacra- 
mento on November 1, 1882. From the copies of the waybills of 
Wells, Fargo & Co.'s Express, it ^^ppears that |4,310 were sent from 
Sacramento to L. G. Stiles in Noyèmber, 1882, in three amoimts, — two 
of |1,500 each, and one of $1,310. The flrst of thèse amounts was 
shipped on Noyember 1, 1882, and on November 25, 1882, satisfaction 
of the mortgage was acknowledgeij by Stiles. J. J. Reavis states that 
Andrew Eeavis told him "that father had got the money on his ac- 
count to pay Mrs. Solomon, and that he [Andrew Reavis] had got 
$5,000 from Mr. Clarke to pay Mr. Stiles, and some other debts that 
he owed, and that he had paid Stiles, and sent the money through 
Wells, Fargo & Co., in three différent amounts, of $1,500." The con- 
tention of the complainants that Andrew Reavis applied a great por- 
tion of the $5,000 received from Clarke to the satisfaction of the Stiles 
mortgage appears to be borne out by the facts. 

It is claimed by the complainants that the $4,500 advanced by check 
to Andrew Reavis by Clarke on October 28, 1882, was used by D. M. 
Reavis for the payment of the flrst installment of the Solomon debt. 
This debt was originally $16,000, and the payment of it part of the 
considération which, according to complainants' witnesses, Andrew 
Reavis gave for the transfer to him of the Dixie Valley property in 
1879. Clarke testifles that this indebtedness had by compromise 
been reduced to $12,000, payable in notes of $4,000 each. The flrst 
of thèse notes fell due on November 1, 1882. Clarke promised An- 
drew Reavis to see that this note was paid, before the latter consented 
to become a surety upon the notes, aggregating $40,000, which D. M. 
Reavis gave Clarke on November 1, 1882. Clarke says that he gave 
Andrew Reavis the check of $4,500, with which to pay that part of 
Mrs. Solomon's indebtedness which was due on November 1, 1882. 
He says elsewhere, however, that the check of $4,500 was for the pur- 
pose of making a settlement between D. M. and Andrew Reavis. 
Pond, one of the indorsees of the check for $4,500 to Andrew Reavis, 
could not détermine whether any of it was applied to the payment of 
Mrs. Soh>mon's flrst note. There is no direct évidence to show that 
it was so applied. It is évident, however, from the testimony, that 
Andrew Reavis was anxious with regard to the Solomon note; that he 
refused to betome surety on the notes to Clarke, amounting to $40,000, 
until he Traii assured that this indebtedness was met, and when the 
flrst Solomon note was paid he signed the notes accordlngly. The 
testimony with regard to the flrst of thèse Solomon notes tends to show 
that it was not paid by Clarke, but was paid either by means of the 
$4,500 check which Andrew received from Clarke on October 28, 1882, 
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or from the money whicL Clarke advanced to D. M. Reavis al that 
time. 

With regard to the payment of the balance of the Solomon debt, 
the following facts are stipulated by counsel for both parties: In the 
early part of 1882 this indebtedness was settled by giving Mrs. Solo- 
mon three notes, for the sum of |4,000 each, signed by D. M. Keavis 
and his wife, and also by J. J. Beavis and Andrew Eeavis. Two of 
thèse notes were deposited by Mrs. Solomon for collection in the 
Santa Rosa bank, and this in tum sent them through to the London 
'& San Francisco Bank of San Francisco; and the amount of principal 
and interest on the notes to that date, in the sum of |8,213.33, was 
paid to the last-named bank on May 7, 1884. A check for this amount 
was put in évidence by respondents, signed by Clarke & Cox, dated 
May 7, 1884, and stamped on the face: «Paid May 8, 1884. Califor- 
nia State Bank." It thus appears that Clarke paid the money to clear 
up the Solomon debt. In order to show that D. M. Reavis was suf- 
ficiently indebted to Andrew Reavis to warrant this advance of money 
on the part of Clarke, complainants' counsel referred to the àlleged 
statement of account which has been already noticed, but it furnishes 
no proof with regard to this matter. There is no question but that 
this remainder of the Solomon debt was discharged by Clarke. Com- 
plainants' counsel say that it is admitted by Clarke that he promised 
Andrew Reavis, before the latter agreed to become surety upon the 
note to the extent of |40,000, that he would pay the Solomon indebted- 
ness. But this is not established by the testimony. Clarke agreed 
to see that the |4,000 due to Mrs. Solomon on November 1, 1882, was 
paid, but there was no promise made by him with respect to the re- 
mainder of the debt. It appears, therefore, that Andrew Reavis did 
not pay the Solomon debt, the payment of which, according to com- 
plainants' contention, formed part of the considération of the transfer 
of the Dixie Valley ranch to him in 1879. Whether the settlement 
of !November Ist terminated the indebtedness of D. M. to Andrew 
Eeavis or not, the payment of the two checks upon that day, and the 
arrangement for the payment of the Solomon notes, was followed by 
the departure of Andrew Reavis for Oakland, and the cessation of any 
active interest on his part in the affairs of the Dixie Valley ranch. 
Andrew Eeavis flrst absented himself from the ranch in 1881, about 
December, when he went to Los Angeles. In February, 1882, he re- 
turned to the ranch, where he remained until after the settlement of 
November 1, 1882, after which he again went down to Oakland, and, 
according to the testimony of W. A. Reavis, retumed in May or June 
of that year 1883, afterwards calling at Chico, and going down to Oak- 
land again in the fall. W. A. Reavis also testifles that in 1884 An- 
drew returned to Dixie again, but this merely upon hearsay, for he 
was in Oakland again when W. A. Reavis returned from Washington 
Territory in that year. Carlton, however, testifies that he never saw 
Andrew Reavis at Dixie after his departure for Oakland in November, 
1882, until he came up in 1886, during his last illness. The fact ap- 
pears to be beyond doubt that Oakland was Andrew Reavis' home 
after the settlement in 1882, and that his connection with the ranch 
thereafter was merely incidental. Counsel for complainants rely upon 
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a letteir -STrittep by Andrew Eeavis December 22, 1884, to support their 
contention of bis côntinued interest in tbe rancb; but tbe letter con- 
tfîius no anxjoua inquiry as tçt conditions at Di^ie. In fact, the only 
référence to the ranch consista in the foUowing sentence: ''When do 
you return to Dixie, and are you coming down, as l'U be glad to see 
you." The contention of complainants in this respect that Andrew 
Reavis, after giving the bond to W. A. and J. J. Reavis, felt at liberty 
to leave the entire management of the property in their hands, is sup- 
ported by the fact that Andrew went away — ^took his first vacation — 
soon after that transfer, and that tiiereafter his duties to the property 
absorbed but a small part of his interest and attention. But there 
is no évidence of any payment being made to hi'm under the bond, and 
it does not appear that he derived any means of subsistence while in 
Oakland from the proceeds of the Dixie Valley ranch, with which his 
actual connection was severed subséquent to November 1, 1882, It 
appears from the évidence, therefore, that at no time sfter the trans- 
fers of 1879 did Andrew Reavis exercise the rights and powera of 
owner over the Dixie Valley property, and that after November 1, 
1882, his connection therewith was dissolved, and his occasional visits 
to the ranch were not made in pursuance of any rights which he re- 
tained therein. From this évidence the conclusion foUows that the 
mortgage and the Mil of sale of 1879 were given to secure the indebt- 
edness due from D. M. Reavis to Andrew Reavis, and operated only 
as a mortgage with regard to the realty, and a pledge with regard to 
the personalty, of the Dixie Valley ranch. The légal title to the prop- 
erty côntinued, therefore, to be vested in D. M. Reavis, so that no 
reconveyance was necessary from Andrew to D. M. Reavis, if the in- 
debtedness to secure which the mortgage had been placed upon the 
property was discharged by the settlement of November 1, 1882. But, 
if that settlement did not constitute a discharge of this indebtedness, 
the instrument of August 1, 1879j being a moi*tgage, became subject 
to the opération of the statute of limitations of the state of California 
within four years after its date, imless the indebtedness was evidenced 
by a writing making it payable at a future timè. Section 337, Code 
Civ. Proc; Newhall v. Sherman, 124 Cal. 510, 57 Pac. 387. The Dixie 
Valley ranch was therefore held by D. M. Reavis as his property until 
April 27, 1892, on which day he conveyed it to Clarke by deed and bill 
of sale, signed also by Ann E. Reavis and J. J. Reavis. The respon- 
dent Clarke was thus vested with the légal and équitable title to the 
property in controversy. 

There remains to be considered the claim of the complainants that 
after the transaction conceming the Dixie Valley property between 
D. M. and Andrew Reavis, in August, 1879, and independent of the 
conveyance of August 1, 1879, the latter acquired title to certain tracts 
of land in township 35 N., range 8 E., amounting to 560 acres — ^First, 
by homestead entry, 160 acres; second, by préemption entry, 160 
acres; and, third, by transfer of title from J. B. Reavis to Andrew 
Eeavis to 240 acres of désert land. With respect to the first two 
tracts of land it is sufScient to say that the attention of the court bas 
not been called to any évidence identifying them with certainty. The 
testimony of J. J. Reavis that Andrew Reavis did at some time acquire 
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160 acres of land by homestead entry and 160 acres by préemption 
entry is not sufflcient. Andrew Reavis, on th^ 16th of August, 1873, 
■writing from Dixie Valley to hia brother D. M. Beavls concerning their 
affaira in Dixie Valley, refers to bis own préemption of 160 acres, and 
tbe fact that his house stands upon tbis land. It bas been suggested 
tbat tbe subséquent deed of November 3, 1873, wberein Andrew 
Eeavis executed a separate conveyance to D. M. Reavis for 160 acres 
of land, was a conveyance of tbis land acquired by Andrew Eeavis by 
préemption. Tbis identification appears probable. The land is de- 
scrîbed as tbe S. i of tbe N. E. i and tbe N. E. i of tbe N. E. i of sec- 
tion 20, and tbe N. W. i of tbe lliT. W. i of section 21, in township 35 
N., range 8 E., containing 160 acres. Tbis tract of land is, however, 
included in tbe mortgage of August 1, 1879, and is subject to tbe condi- 
tions of that instrument. With respect to tbe homestead entry the évi- 
dence is still more uncertàin. It appears that Andrew Reavis flrst 
visited Dixey Valley in the early 60's,and that he resided there as early 
as 1872. There is therefore nothing improbable in the conjecture that 
be might bave perfected a homestead entry and conveyed the title to 
D. M. Reavis before the latter executed the mortgage of August 1, 
1879, and that the land was included in that conveyance. In any 
event, tbe évidence is not sufiicient to establish tbe fact that Andrew 
Eeavis, at tbe time of his death, on July 22, 1886, owned land in Dixie 
Valley acquired by homestead entry. Tbe land should be identifled, 
to enable the court to détermine wbetber or not it is involved in tbis 
action. With respect to the désert land transferred to Andrew Reavis 
by J. B. Reavis, the land appears to be identifled ; but when tbe title 
was perfected, and who purchased the land from J. B. Reavis, and the 
date of tbe purchase, are uncertàin. Judge J. B. Eeavis, in his dépo- 
sition, says: 

"I made entry of some désert sagebrush lands adjoinlng the Dixie Valley 
ranch. Having no data to refresh my memory, I am unable to state the time 
of entry, but I perfected title to about 240 acres of sagebrush land adjoining 
Dixie Valley. The arrangement relative to this land was between Andrew 
Reavis and myself. The latter part of 1879 It was arranged between Andrew 
Reavis and myself that I should exécute a conveyance of this land to himself. 
I hâve since been reminded, by inspection of the instrument, that I made a 
conveyance to Andrew Eeavis ofi this land in August, 1883. In September, 
1886, a deed conveying the land to défendant D. M. Reavis and his son J. J. 
Reavis was sent to me, in this state, by D. M. Reavis, requesting that I ex- 
écute the same and return It to him, and I thereupon executed tîie deed and 
returned It to him." 

This évidence is not sufficient to enable the court to détermine 
whether or not the land belonged to Andrew Eeavis at the time of 
bis deatb. 

Tbis view of tbe questions presented up to this point renders it 
unnecessary to enter into the discussion of tbe further question as to 
the competency of Andrew Eeavis to exécute the deed of January 29, 
1886, whereby he conveyed ail the land in controversy to David M. 
and James J. Eeavis. I am of tbe opinion, however, tbat the in- 
competency of Andrew Eeavis to exécute tbat deed bas not been estab- 
lished ; and while the circumstances connected with tbe exécution of 
the deed in question are such as, unexplained, would excite the gravest 
suspicions, nevertheless, when it is understood that Andrew Eeavis 
103 F.-63 
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must hâve known at thattime that he had no bénéficiai iriterest in tliè 
property, and that hè|WàSi prestunablyj ceady toexeicute any instrut 
ment with respect théreto tliat Ms brothet ornephew migbt require, 
his conducttinaer snlBsliicipciimstancès appears rational, ànd the action 
of tbe other parties excuiable, or at least explainable, on tbe ground 
that they were not èhdëavôring to tïàe advantage of a person whose 
capacity might be questioned. It follows from thèse views that the 
cause of action stated in the bill bas not been establiehed, and the bill 
must theref ore be dismissed. 



BEOWN V. BLLIS. 
(District iCoflrt, D. Vermont June 1, 1900.) 

1. National Banks— Act^oït bt Rbcbivke aoainst Stockholdee— Evidbkcb. 

In an action by the receiver of a national bani: to recover an assessment 
on stock alleged to be lield by the défendant as executrlx, a copy of en- 
trles in the Stock bOoK Of the bank showlng the issuance of a certiflcate of 
stoelî to the estate of the défendants testator, identifled as a true copy 
by the déposition of the former eashier, who testlfied with the booli tiefore 
him, l8 admissible agalnst the défendant to prove such entries. 
8, Samb— Bntries IN Bank Bocks. 

As between the shareholders of a national banking association, the 
boolis of the bank are publie records, and the entries therein are admissi- 
ble against them, as eyidence of the faets they show. 
8. Same — Certipicatb OF Comptbollbk. 

The certiflcate of the comptroller pf the currency, issued to a national 
bank, approvlng a réduction of Its capital stock, Is in Itself proof of such 
réduction. 
4. Samb— Evidence of Lxability Foii Assessment— Demand. 

The original order of the comptroller of the currency levying an assess- 
ment on the shares of a national bank, over his officiai signature and 
seal, proves itself, and Axes the liability of the shareholders from its date, 
no demand being neôeSgaïy. 
6. Dépositions— Authentioation—NamiÇ of Commissioneh. 

Dépositions taken uhder a commission issued to "A. C. Strong," a 
notary public of a certain county,; aire not inadmissible because they were 
taken and certlfled l?y "Alfred tl. Strong," as a notary public of such 
county, who is shown to be the same person, 

6. Bame— Fedebal Statutb-j-Sufficiency of Certificatb. 

Where dépositions are taken for iige In a fédéral court under the provi- 
sions of Bev. St. §§ 863-865, upon a commission Issued to a notary public, 
it is not essential that he should attach his ofileial seal to his certiflcate. 

7. Same— Réduction to Writinq— Waiver of Ikbegularity. 

Where, in the taklng of dépositions for use in a fédéral court under the 
provisions of Eev. St. §§ 863-865, both parties were présent by counsel, 
and the testimony on both direct and cross examination was taken In 
shorthand and reduced to writing by the stenographer in the présence of 
the magistrate, witnesses, and counsel, a failure to object to such pro- 
ceeding, elthèr at the time of taklng or when the dépositions were ofCered 
In évidence, was a waiver of the right to hâve them excluded because the 
testimony was not reducèd to writing by either the magistrate or the wit- 
ness, as seauired by section 864. 

8. Kational Banks— Assessmbnts on Btock-^Liability of Executrix. 

An executrix is liable as such, under Bev. St. § 5152, for assessments 
made by the comptroller on shares of stock In a national bank held by 
her, and issued to the estate of her testator in exchange for shares held by 
the testator in his lifètime, and surrendered by her on a réduction of the 
capital stock of the btmk. 
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This was an action at law by the plaintiff, as receiver, to recover an 
assessment on shares of stock in a national bank. 

Thomas J. Boynton, for plaintiff. 

Hiram A. Huse and John H. Senter, for défendant. 

WHEELEE, District Judge. The plaintiff, as receiver of the Sioux 
National Bank, of Sioux City, lowa, sues the défendant, as executrix 
of the will of Jabez W. Ellis, for an assessment of 75 per cent, on 
24 shares, made by the comptroller of the currency upon the share- 
holders. The case stands upon the gênerai issue, and has been tried 
by the court upon agreement of counsel, and waiver in writing of a 
jury. The statutes provide: 

"Sec. 5152. Persons holding stock as executors, adminlstrators, guardians, or 
trustées, shall not be personally subject to any liabillties as stockholders; but 
the estâtes and funds In their hands shaJl be holden In like manner, and to 
the same extent as the testator, ward, or person Interested in such trust 
funds would be, If llving and compétent to act and hold the stock in his own 
name." 

The state statutes requiring claims against estâtes to be presented 
to commissioners do not apply to suits in this court. They stand as 
at common law. The défendant has not interposed any plea of plene 
administravit, or othervrise set up any lack of assets; and the liability 
of the défendant for the assets by this mode of pleading admitted to be 
in her hands is, by the force of this statute, the same as that of the 
testator would be if he was living. To make ont this liability the 
plaintiff must show that the défendant holds stock as executrix, and 
that it has been assessed by the comptroller to this extent. To prove 
that the défendant holds the stock as executrix, the plaintiff offered 
the déposition of the cashier, which was objected to for want of form 
in the taking, and admitted, who testifled that the capital of the bank 
was $500,000, of which the testator held 40 shares, of flOO each; 
that the capital was reduced to |300,000 February 5, 1895; that the 
défendant returned the certificates for the 40 shares held by the testa- 
tor, which he produced, and that new certificates for 24 shares were 
issued to "J. W. Ellis' Estate"; and that a draft of $48 for a dividend 
of 2 per cent, on the 24 shares, payable to "J. W. Ellis' Estate," was 
sent to her, and came round indorsed by her, as executrix, as paid. 
The original certiflcate made by the comptroller of the réduction of the 
capital stock in the sum of $200,000, and reciting that since the réduc- 
tion it is $300,000; a copy of part of a page of the stock ledger, show- 
ing: 

Date. No. Cert. Name. Besldence. No. Sbares. 

Mar. 6, '95 889 J. W. Ellis' Eatato Montpelier, Vt. 24 

— ^And a stub of certiflcate No. 889, dated March 5, 1895, and issued 
to J. W. Ellis' estate, — are attached to the déposition. This was ail 
objected to, in many and ail necessary forms, as incompétent, irrele- 
vant, and immaterial, at the time of the taking of the déposition, and 
the objections are insisted upon now. The original certificates issued 
to the testator, of themselves, show that he was in his lifetime the 
holder of the 40 shares. By section 5143, Bev. St. U. S., the réduction 
of the capital would become valid only upon the approval of the comp- 
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troUer obtained. His certificate of approval, obtained by th.e bank, 
of itself proved the réduction. The réduction of the capital, and of 
the number of shares of each shareholder proportionately, would not 
change the assets of the, bank, nçv the proportionate shares of the 
shareholders, respectively, in the assets or liabUities; but only the 
number of shares of each would be reduced proportionately, leaving 
the proportion of each to the whole the same as before. When the 
testator and the défendant, as executrix, held 40 shares of a capital 
of 1500,000, they had Vizso part of the bank; and when she held the 
same shares, reduced to 24, of a capital reduced to $300,000, she had 
the same share, — ^/laso part of the bank. She has, as executrix, held 
after him the same share in the bank, in the same right, ail the while. 
If the capital had not been reduced, an assessment of only 45 per cent. 
on the par value of each share would hâve been needed. One of 
75 per cent, on the par value of the reduced number of shares produces 
thé same sum. The books of the bank are, among thg shareholders, 
public records, and évidence of what they show. The entry from 
the stock ledger was testifled to by the former cashier, with the bock 
before hina, and it showS that 24 shares of the reduced stock belonga 
to the estate of J. W. EUis. Haydèn v. Williams, 37 C. C. A. 479, 
96 Ped. 279. The défendant, as executrix, holds ail the assets of that 
estate, and so holds thèse shares. This much appears without con- 
sidering the testimony of the cashier, merely as such, as to who were 
shareholders or otherwisé, except as identifying the books and pa- 
pers mentioned, and proving the copy of the entry in the stock ledger. 

The original order of the comptroller, laying the assessment upon 
the shares, is attached to a déposition of the receiver, taken upon the 
same occasion and in the saine manner as that of the cashier, and ad- 
mitted subject to the same objections. This original order of that de- 
partment of the govemment, under his oflBcial signature and seal, 
proves itself. It conclusively fixes the liability of the shareholders 
from îts date. Casey v. Galli, 94 V. S. 673, 24 L. Ed. 168; Bank v. 
Case, 9Ô U. S. 628, 25 L. Ed. 448. 

The point is made that no demand is shown. The déposition of the 
receiver shows a copy of a notice of the assessment, and request of 
payment sent by mail from the receiver to the défendant. It is object- 
ed to because the original is not accounted for. This objection may be 
well taken; but as no demand of or notice to the stockholders needs to 
be added to the order of the comptroller, to tiréate the liability, the 
exclusion of the évidence of the notice will not affect it. 

The principal objections to the admissibility of the dépositions were 
that notice was given for taking them before, and a commission for 
taking them was issued to, "A. O. Strong, Notary Public of Woodbury 
Oounty, lowa," and they were taken by "Alfred C. Strong," as notary 
public of that oounty; and certified by him as such notary, without at- 
taching his offlicial seal to the certificate. The dépositions were taken 
under the statutes of the United States. Thèse objections were over- 
ruled, because Alfred C. Strong includes A. C. Strong, and is shown to 
be the same person; and the part of the statute authorizing the taking 
of dépositions before a notary does not require a seal to its certifica- 
tion (section 863), and that part referring to a seal, which was followed 
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by the commission, only requires that the déposition and certificate be 
"sealed up" for transmission to the court (section 863). 

The statute requires the testimony to be reduced to writing by the 
magistrate, or by the witness in the magistrate's présence, and by no 
other person, and, after it is reduced to writing, to be subscribed by 
the déponent. Section 864. The certificate shows the attendance of 
counsel for each party, and states that the dépositions, as given, were 
"taken in shorthand and reduced to writing by my stenographer and 
clerk in my présence, and in the présence of such witnesses and the 
said counsel, and from the statements of the witness, and that the 
déposition of each witness was by me carefully read over to such wit- 
ness, and subscribed by each witness in my présence, and in the prés- 
ence of such of said counsel and parties in said cause as were in at- 
tendance." TMs is not such a strict compliance with the statutes as 
might be required, if not waived, to make a déposition so taken in 
invitum admissible. Cook v. Burnley, 11 Wall. 659, 20 L. Ed. 29. If 
the défendant had objected or not impliedly consented to the mode of 
taking followed, this objection to the admissibility of the déposition 
would apparently hâve been fatal. When this statute was passed, 
testimony ont of court was taken down in longhand, and such a pro- 
vision would be a safeguard against error and fraud. Now testimony 
is taken by stenographers and written ont with quite as much safety. 
The défendant not only did not object to this method, but took part 
in it by cross-examining the witnesses, and having their cross-examina- 
tion taken down in the same way. This was a waiver then, and the 
failure to object on this ground when the déposition was oiïered would 
be a waiver now. To hold otherwise, and exclude the évidence now, 
would leave the plaintif? without proof upon the points covered by the 
dépositions, and, in justice, would require a continuance of the case to 
afford an opportunity to supply it. 

Thèse questions arising upon the dépositions are technical, and re- 
lated only to matters which might be supplied if excluded. The most 
important one, relating to the right of recovery, is whether shares 
standing in the name of an estate, merely, and not to any person, are 
so assessable as to create a liability at law. If thèse shares had been 
acquired by the executrix anew, and placed upon the books of the 
bank in the name of the estate, merely, there might be difficulty in 
maintaining an action for an assessment upon them; for, as they 
would never hâve been shares of the testator, they might not be held 
by her as executrix. The original shares were, however, held by the 
testator, and came to and were held by the défendant as executrix, 
and hâve always been so held by her in the right to which the statutes 
in terms applies, changed merely in number. The liability is placed 
by the statute upon the holding derived from the testator, and is limit- 
ée to assets of the estate, as any liability of an executor for an obliga- 
tion of the testator is limited at common law. The personal judgment 
foUows only upon the admission of assets made by the pleading. 
Judgment for plaintiff. 
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DIAMqi^t)Gj;iTJE: CO. V. UNITED STATES GLUE CO. 
(Circuit Court, E. D. "Wlsconsln. May 8, 1900.) 

1. PoREiGN Corporations— State Régulation— Validityof Conthacts. 

A Btatutory enaetment wlthln the power of a state, wMch prohibits the 
transaction of business therein by foreign corporations except upon com- 
pliance with certain conditions, invalidâtes any contract entered Into in 
yiplatlon of the statute,,so that the contract cannot be enforced by any 
court admlnlstering the law in sùch state; and, where the prohibition 
Is plaln, thls rulè governs equally wlth or without express terms in the 
statutè declaring the Invalldity. - 

2. Samb— Effbct op Pailurb to Complt with Statuts. 

A state statute prohiblted any foreign corporation f rom transacting any 
business In the state without flrst complying with its requirements as to 
the flling a copy of Its charter, etc.* and further provided that any contract 
maide by such a corporation affecting its Personal liability or relating to 
property In the state before compliance should be wholly void on its behalf, 
but ènforceable against It. After the enaetment of such statute, but be- 
fore It weut Into effect by Its terms, a foreign corporation entered into 
an executory contract to be performed wlthin the state. Meld, that the 
statute, on taking effect, became applicable to anythlng done or to be 
done under the contract by such corporation thereafter, and constituted a 
défense to an action by the corporation for a breach of the contract by 
tfte other party by refUslng to continue opérations under it, such corpora- 
tion havlng falled to comply with the requirements of the statute. 

8. Commerce— Eestriction on Powbrs of Statbs— Contract. 

A contract to operate a factory and market the produet on joint account 
Is not one relating to Interstate commerce In a constitutional sensé, so as 
to exempt it from the opération of state laws, merely because the article 
manufactux'ed Is largely sold In other states. 

At Law. On demurrer to matter set up in the answer of défend- 
ant as barring the action. 

The plaintiff is an Illinois corporation, and the complalnt allèges as a cause 
of action breach of a contract entered Into between the parties whlch bears 
date June 25, 1898, providing, In substance, for the érection by the défendant, 
a Wlsconsln corporation, of a glue façtory, near MUwaukee, Wis., which was 
to be supervised and operated by the plaintiff for the défendant, through the 
offleers and superintendent furnlshed by the former, for the term of flve years 
from t|ie completlon of the plant; the plaIntifE to hâve the handllng and sale 
of the entire output, guarantylng payment of such sales, and retainlng a per- 
centage on both sales aUd profits. In considération of such arrangement the 
plaintiff, having numerous factories in varions states engaged In manufactur- 
ing glue, wlth numerous branches and connections, and extensive expérience 
In manufacture and trade, agreed to supervise the plans for the factory, and 
give to it the beneflt of ail Its labor-saving devices, and of its knowledge and 
expérience in the business, and should refrain from "manufacturing elther hide 
or calf glue at any of Its sald factories" after the defendant's plant became 
operative. The complalnt allèges the completlon of the plant on or about 
July 25, 1899, with performance on the part of the plaintiff as agreed, and 
that It thereafter refrained from the manufacture of hIde and calf glue, and 
cidséd down its factories thieretoforé engaged in such manufacture, and at 
greàt expense fltted one of them for the manufacture of other kinds of glue, 
and proceeded wlth the management of the business of the defendant's plant 
In accordance with sald agreement up to December 3, 1899, when said défend- 
ant refused to permit further performance, to the damage of the plaintiff 
$200,000. The answer states varions matters by way of défense, but demurrer 
is interposed to that portion only which sets up the invalldity of the contract 
by reason of noncompliance by the plaintiff with the provisions of section 
1770b of the Revised Statutes of Wisconsin for the year 1898, which prohibits 



DIAMOND GLUE CO. V. UNITED STATES GLUE CO. 839 

any foreign corporation from transacting business or acquiring ov disposing 
of property in the state uatil it shall hâve flled in the oflace of the secretary 
of State "a duly-authenticated copy of its charter, articles of association or 
Incorporation," and "ail amendments thereto whleh may be made wliUe it 
shall continue to do business therein"; such flling to bave the efCect of consti- 
tuting "the secretary of state its true and lawful attorney upon whom ail sum- 
mons, notices, pleadings or process In any action or proeeeding against it may 
be served in respect to any liability arising out of any business, contract or 
transaction in this state," to "continue in force Irrevocably so long as any lia- 
bility" remains outstandlng in the state. Penalties are prescribed for viola- 
tions of the statute, and It is further provlded that "any contract made by or 
on behalf" of such corporation "afCectlng the personal liability thereof, or re- 
lating to property wlthin the state" before eompliance, "shall be vfholly void 
on Its behalf," but enforceable against It. This provision is contalned in the 
révision of 1896, enacted at a spécial session In August, 1897, approved August 
20, 1897, and made to go into effeet September 1, 1898. The answer avers that 
prior to September 1, 1898, the défendant "had transacted no business with 
others than its members, except partially planning and mating certain con- 
tracts for the construction of Its said factory, and acquiring a site therefor, 
and that practically ail things which were done or attempted to be done by 
the said plaintlflC" under the contract in question weve done by It after that 
date. 

Miller, Noyés, Miller & Wahl, for plaintiff. 
Quarles, Spence & Quarles, for défendant. 

SEAMAN, District Judge. As stated in Hooper v. State of Cali- 
fornia, 155 U. S. 648, 652, 15 Sup. C?t. 207, 209, 39 L. Ed. 297, 299, 
the principle is well established "that the right of a foreign corpora- 
tion to engage in business within a state other than that of its créa- 
tion dépends solely upon the will of such other state," and the ex- 
ceptions to the rule "embrace only cases where a corporation created 
by one state vests its right to enter another, and to engage in busi- 
ness therein, upon the fédéral nature of îta business." A corpora- 
tion is an artiflcial being, the mère créature of local law, and has 
no légal existence beyond the locality of its création. Kecognition 
of its existence in other states and enf orcement of its contracts made 
therein rest upon comity, and not upon inhérent right. Bank v. 
Earle, 13 Pet. 519, 588, 10 L. Ed. 274; Paul v. Virginia, 8 Wall. 168, 
181, 19 L. Ed. 357. Dépendent upon assent of the state, express or im- 
plied, it is clear that the assent may be granted upon such terms as 
the législature may impose (Paul t. Virginia, supra), and that an 
enactment within the power of the state which prohibits the trans- 
action of business therein by foreign corporations except upon eom- 
pliance with certain conditions invalidâtes any contract entered into 
in Tiolation of the statute, so that the contract cannot be enforced 
in any court administering the law in such state (Manufacturing 
Co. V. Ferguson, 113 U. S. 727, 733, 5 Sup. Ct. 739, 28 L. Ed. 1137, 
and cases cited). Where the prohibition is plain, this rule governs 
equally with or without express terms in the statute declaring the 
invalidity of the contract. Bank v. Owens, 2 Pet. 527, 539, 7 L. Ed. 
508, and citations in 2 Notes on U. S. Reports, p. 870 ; Miller v. Am- 
mon, 145 U. S. 421, 426, 12 Sup. Ct. 884, 36 L. Ed. 759; Insurance 
Co. V. Harvey, 11 Wis. 394, 396. Upon thèse premises the matter set 
up in the answer states a good défense, unless the statute referred to 
is inapplicable to the contract of which breach is alleged in the com- 
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plaint. This contract was entered into after the enactment of the 
statute, but before its inhibition bëcame operative. It is manifest, 
therefore, that the contract was not void ab initio, as the statute is 
net rétrospective in terms, and cannot be made rétroactive by con- 
struction, The transaction of business by the plaintifE in Wisconsin 
was not made unlawful until the statute went into effect on Sep- 
témber 1, 1898, and in the event of itâ qualification for a continu- 
ançe of business by coinpliance with tïie statute no question could 
exist of its right to perform the contract, nor of the obligation of 
the défendant thereunder, so far as affected by this statute. But the 
cdntract as ma^e wa« éntirely execûtory, and its performance relat- 
ed tô the management and control by the plaintifE of the proposed 
façtory and its products after completion of the plant, and neces- 
sarily after the date then flxed for the statute to go into eflect. The 
contention of the plaintiffi is, in effect, that by the màking of the con- 
tract before September 1, 1898, and entry upon performance with 
the preliminary advice and supervision of plans on its part, the 
statute became inapplicable to the transaction of business there- 
under by the plaintiff during the term of the contract; in other 
words, that the doctrine of noninterference with contract obligations 
enabled the plaintiff to thus évade the impending prohibitory stat- 
ute at will by.means of its agreement previously entered into to that 
end. However the rule may be in référence to preserving rights, if 
any there be, which accrued through executed terms of the contract 
80 made, it is clear that the statute cannot be thus set aside by the 
act of the parties, and tbat its provisions took effect on September 1, 
1898, and incapacitated the plaintiff to transact business thereafter 
in the Sftate, except on submission to the requirements of the stat- 
ute; that performance became illégal without such compliance on 
the p^t of the plaintifE; and that refusai by the défendant to carry 
on the transactions in deliberate violation of the statute constituted 
no actionable breach of the contract. The complaint alleged as the 
flrst breach the refusai of the défendant to continue the arrangement 
on and after December 2, 1899. It rested with the plaintiff to fulflll 
the simple requirements of the statute, and become qualifled for 
performance; and whether its f allure in that regard, unless excusa- 
ble, would constitute a breach on its part, need not be determined. 
It is sufiScient that performance became illégal without fault or con- 
currence on the part of the défendant, and in such view the answer 
states a good défense. The further contention on behalf of the 
plaintiff that the statute, thus interpreted, is obnoxious to the Inter- 
state commerce provision of the constitution, is not deemed tenable. 
The fact that the products of the façtory are largely sold and shipped 
to other localities does not make the contract in question a transac- 
tion of Interstate commerce in the constitutional sensé. The de- 
murrer is overruled, without passing on the further question, argued 
on behalf of the défendant, as to the nature of the contract. So or- 
dered. 
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BAKK OF PALO ALTO T. PACIFIC POSTAL TEL. CABLE 00. 

(Circuit Court, N. D. Californla. July H, 1900.) 

No. 12,760. 

1 Principal and Agbnt— Liabiutt of Pbincipal for Tokts of Agent— 
ScoPE OF Agency. 

Where It was a part of the regular business of a telegraph company to 
transmit money-order messages between banks, such company Is liable, 
botb under tlie gênerai principles of law, and under Civ. Code Cal. § 2338, 
relating to tlie liability of prlncipals, to a bank for a loss occasioned by 
Us payment, without négligence, of such an order which was forged and 
transmitted In the usual manner, and through the company's regular 
agents, by an operator in Its employ -whose duty it was, under his employ- 
ment, to transmit such messages. In such case the act of the agent in 
transmitting the false message, although fraudulent and unauthorized by 
his principal, was within the apparent scope of his employment, and, if the 
message had been genulne, would hâve been within his actual authority, 
and it was only by reason of his employment that he was enabled to con- 
summate the fraud. 

2. SaMB— EXEMPLART DAMAGES. 

A principal, though liable to make compensation for the willful and 
fraudulent acts of an agent done within the scope of his employment, can- 
not be subjected tO exemplary or punitive damages on account of such acts. 
8. Damages— Conversion— Atïorney's Fbes. 

Under Civ. Code Cal. § 3336, provlding that the damages recoverable 
for wrongful conversion shall include "a falr compensation for the tlme 
and money properly expended in pursuit of the property," reasonable 
attorney's fées properly expended by one in recovering a large part of a 
Bum of money obtained from him through the fraud of another's agrait, 
for which the principal is liable, are recoverable as an élément of com- 
pensatory damages in an action against the principal. 

Action at law for the recovery of money paid ont on a fraudaient 
télégraphie order, and to obtain damages for fraudulent conversion. 

Joseph Hutchinson, for plaintiff. 
Lloyd & Wood, for défendant. 

MORKOW, Circuit Judge. This is an action at law brought by a 
California corporation, as plaintiff, to recover from a New York cor- 
poration, as défendant, (1) a sum of money paid out by the plaintiff 
upon a fraudulent télégraphie order sent o-ser the defendant's wires 
by an employé of the défendant; (2) the amount expended by the 
plaintiff in counsel fées and sundry expenses incurred in the endeavor 
to recover the money; and (3) to obtain punitive damages. The suit 
was first brought in the superior court of the state of California for the 
county of Santa Clara. Thereafter the cause was removed to this 
court upon the pétition of the défendant, stating the diverse citizenship 
of the parties and the jurisdictional amount in controversy. The suit 
was the outgrowth, as disclosed by the pleadings and proofs, of the 
following circumstances : On December 27, 1898, the plaintiff was 
carrying on a banking business in the town of Palo Alto, in this state; 
and the défendant wae conducting the business of a telegraph company 
in California, with oflflces at Los Angeles, San Francisco, and Palo Alto, 
and other cities and towns. At about noon of the day mentioned, a 
telegram was received by the plaintiff, through the agent of the de- 
fendant at Palo Alto, dated at Los Angeles, Cal., December 27, 1898, 
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and reading: <'To Bank of Palo Alto: Please pay Harry L, Cator 
eight hundred and fortj^ dollars. Waite idfâtitiflcatîon. We rtoit to- 
day. Farmef s' ; and Marchants' Banlî," , SgvQral times during the 
morning a man giving the name of Harry L. Cbtor had called at the 
bank and asked if a télégraphie order in his favor had been received; 
and he had at one time eXhibited to the cashîer of the défendant bank 
a telegram, wrjtten upon Qnç of the ordinary blanks of the défendant, 
and in the handwriting of the agent of the défendant at Palo Alto, 
dated at Los Angeles, Cal., December 2T, 1898, in thèse words: "To 
Harry L. Cator: Money sent through bank to-day. J. H. Fisher." A 
few minutes after the recçiipt by thé défendant of the aforesaid télé- 
graphie order, the man representing himself as Cator called at the 
bank, and was, without further identifieation, paid the amount speci- 
fled in the tfelegram, The évidence shows that Cator, after receivlng 
the |84p, went at once to San Franciscd, and there acted in such a 
manner as to attract the attention of the police department, with the 
resuit that he was arrested that evening. On the following day his 
arrest was reported to the plaintiff. The plaintiff then made inquiçy 
bf the Farmers' & Merchàhts' Bank of Loa Angeles, and learned that 
the télégraphie order on >hich the money had been paid was forged. 
It then instructed its attomey in Sa» Francisco to take such steps as 
were necessary to recover the money, if it could be recoTered. The 
attorBèy, acting with the police department, gare considérable atten- 
tion to the matter, with the rçsult that a confession was obtained f rom 
Cator that the money had been fraudulently secured by him, through 
a conspiracy ïbetween himself and one Minkler, a telegraph operator 
in the employ of the défendant at San Francisco. Càtor then made an 
assignment of the amount still in his possession, some $788, to the 
plaintift. lliis assignment and the |788 were left in the hands of the 
chief of police of San Francisco for some flve or six months, pending a 
settlement between the parties. In June, 1899, by agreement, the 
amount was turned over to the plaintiff, Various other services were 
rendered by the plaintiff 's said attorney in the endeavor to recover the 
entire f 840, for ail of which services he was paid by the plaintiff the 
sum of 1^250. Plaintiff now seeks to recover the entire sum of $840 
paid oui upon the fraudulent telegram, with interest; the sum of 
$250, counsel fées, as aforesaid; and the further sum of |28.34, alleged 
to hâve been expended in the pursuit of said money; also, |1,000 by 
way of punitive damage8,^aggrega,ting $2,118.34. 

The ûpei question to be determined is whether, under the facts of 
the case, the telegraph company is responàble for the wrongful act of 
its employé in sending the Mse telegram. It appears that the défend- 
ant was holding itself out to the public as a telegraph company, and 
that the plaintiff bank had dealt with it in that capacity; that a part 
of its transactions with the défendant consisted in the paying out by 
tliie bank of money upon télégraphie orders received through the agent 
pf the défendant at Palo Alto. In the San Francisco office of the 
dipîehdant one Minkler was employed as an operator, and, among his 
4uties, he was authorized to transmit the télégraphie money orders to 
operators employed by the défendant in other towns, ineluding the 
one at Palo Alto; thèse operators having no knowledge of the origin 
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of the telegrams, other than that received from thé operators in the San 
Francisco office. To the mind of Minkler, an opportunity was thus pre- 
sented for frandulently obtaining money. He concocted the message 
with which this suit is concerned, in simulation of those of ten pass- 
ing through his hands, and transmitted it to the operator at Palo Alto 
as a genuine telegram from the Tarmers' & Merchants' Bank of Los 
Angeles. There was nothing in the message or in the manner of its 
transmission to indicate to the operator there that it was not genuine, 
and it was therefore delivered to the plaintiff in the customary manner. 
Minkler's accomplice, a man representing himself as the payée men- 
tioned in the telegram, presented himself at the bank to receive the 
money, exhibiting to the bank officiais another telegram, purporting 
to corne from Los Angeles over the defendant's wires, eaying that the 
money had been sent that day. Although the télégraphie order par- 
ticularly waived identification cf the payée, the cashier of the bank 
took the précaution to make inquiries of the telegraph operator at 
Palo Alto as to whether the telegram was ail right, and received a 
reply in the aiHrmative. He then paid the money to the supposed 
payée mentioned in the telegram. Plaintiff contends that the de- 
fendant is responsible for thèse acts of Minkler, under the law as con- 
tained in section 2338 of the Civil Code of Califomia. This section 
provides that: 

"Unless required by or under the authority of law to employ that particular 
agent, a principal Is responsible to third persons for the négligence of his 
agent in the transaction of the business of the agency, including wrongful acts 
committed by such agent in and as a part of the transaction of such business." 

In support of this principle, plaintiff cites the cases of Bank of 
California v. W. U. Tel. Co., 52 Cal. 280; McCord v. Telegraph Co., 
39 Minn. 181, 39 N. W. 315, 1 L. R. A. 143; and Elwood v. Telegraph 
Co., 45 N. Y. 549, 6 Am. Eep. 140. The flrst of thèse cases présents a 
state of facts very similar to those involved in the case at bar. The 
regularly appointed agent of the telegraph company at Colnsa, Cal., 
employed a man by the name of Crowell to assist him in his duties. 
Crowell frequently received and transmitted dispatches over the wires 
of the company in the place of the regular agent. During the absence 
of the agent he sent a false telegram to the Bank of California, in 
San Francisco, to pay Charles H. Crowley |1,200 in gold, signing the 
telegram, "W. P. Harrington, Cashier." Harrington was then cash- 
ier of the Colusa County Bank, and frequently sent similar messages 
to the Bank of California. Crowell then went to San Francisco, pro- 
cured a résident of San Francisco, who had made his acquaintance in 
Colusa, to go with him to the bank and identify him, and secured the 
money; the friend identifying him not noticing the différence be- 
tween the names Crowley and Crowell. The court held that, if the 
fraudulent acts committed by Crowell had been done by the regularly 
appointed agent of the company, the company would hâve been liable, 
and that the principal was equally responsible, whether the placing 
of Crowell in charge by the agent was a wrongful act committed as a 
part of the transaction of the business, or waa mère négligence, under 
the requirements of public policy. 



■?*^ f)-> iJ,: 103 FEDERAL REPORTER. 

jpie next,«ase (McCîord v. Telegraph Oo., 39 Minn. 181, 39 N. W. 
Sl^,il L. B.j4- 143) fqllows the same mxle. There the regularly ap- 
pomted telegraph operator himself forged the telegram and secured 
the money. The court held the telegraph company responsible, under 
the rulethat: 

"Wheîe tÙé buslness-wlth wUcli the agent Is Intnisted Involves a duty owed 
by the master to the public or thlrd persons, If the agent, while so employed, 
by his own wrpngful act occasions a violation of that duty, or an injury to 
the person Interested In Its falthful performance by or on behalf of the master, 
the master IsUable for the breaeh of It, whether It be founded In contract, 
orbe a common-lavt^ duty growlng ont of the relations of the parties. 1 
Shear. & B. Neg. (4th Ed.) §§ 149, 150, 154; Tayl. Oorp. (2d Ed.) § 145. And 
It Is imfliaterial In sueh case that the wrongful act of the servant Is in itself 
wlllful, mallclous, or frandulènt." 

The third case (Elwood t. Telegraph Co;, 45 N. Y, 549) was a suit 
brought to recover damages against the telegraph company for hav- 
ing pald 110,000 on the faith of a fraudulent message transmitted 
to the plaintiffs. It was not determined as a fact that the operator 
of the défendant company was a party to the fraud; it being claimed 
by the telegraph company that the wires had been used by some 
ouside party unknown to the agent, and the fraud thus accomplish- 
ed. But the court held that: 

"The act was done In the direct course of the employment of the agent. 
The agent was placed In the ofllce, and In the control of the Instruments, to 
use them th tra.nsmittlng messages for a compensation. If the agent per- 
formed that duty in a négligent manner, whereby the plaintlff was Injured, 
the principal is clearly liable. Transactipnsi .of , the most Important character 
are daily carried on by means of télégraphie communication, and the confldence 
which the public Is Invited to and does repose in the care with which the pro- 
prietors of thèse Unes conduct the business is a source of large rémunération 
to such propriçtors. They Incur a corresponding degree of responsibility, and 
must be held tè the exercise oif sueh care afid' caution as It Is In their power 
to employ, in order to avold beIng madë the Instruments of déception and 
fraud." , ,; 

It is contended by the défendant, on the other hand, that the act 
of Minklèr was willful, wanton, and criminal, not committed in the 
seipvice of the défendant, and not within the line of Minkler's duty 
or the'seope of his employment, and thérefore that the défendant 
should not be held liable. It is ciaimed that the California case 
cited by plaintif? (Bank of California v. W. U. Tel. Co., 52 Cal. 280) 
is distinguished from the one at bar, in that the négligence of the 
regular agent of the telegraph company in allowing another to 
transact iïe business of the company was the underlying basis of 
the action, and that anything said by the court as to the liability 
of the company if the fraudulent act had been committed by the reg- 
ular agent was wholly outside of the case, and must be considered 
as dictum. In support of this contention the défendant cites a later 
décision by the same court, in the case of Stephenson v. Southern 
Pac. Co., 93 Cal. 558, 29 Pac. 234, 15 L. R. A. 475, in which it claims 
a différent rule of law is announced, as follows : 

"The rule Is, of course, wèll ëeftled that the master is elvlUy liable for the 
wrongful or négligent act of the servant committed while In his service, 
and within the scope of his employment; that Is, in the transaction of the 
master'sp business. And the converse of the rule is equally well settled, — 
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that when a servant acts wlthout any référence to the service for which he Is 
employed, and not for the purpose of performing the work of Us employer, 
but to efCect some Indépendant purpose of his own, the master is not respon- 
flible in that case for either the act or omission of the servant." 

And in substantiation of this statement the court says: 

"The rule of law which makes the master liahle to respond in damages for 
the act or omission of the servant 'implies that the master will not in any 
case be, liable for wrongs committed by the servant while not acting vrithin 
the scope of his authority. Thiis rule is so reasonable that the grounds on 
which it rests need scarcely be suggested. In ail the afCairs of life, men are 
constantly obliged to act by others, but no one could venture to so act if the 
mère circumstance that he employed another to act for him about any gênerai 
or particular business made him an insurer against ail wrongs which such 
person might possibly commit during the period of such employment. • » • 
In other words, if the servant steps aside from his master's business, for 
how short a time soever, to commit a wrong not connected with such business, 
the relation of master and servant will be for the time suspended. 2 Thomp. 
Neg. 885, 886.'" 

Upon the state of facts presented in that case, the court decided 
that the employé committed a wanton act, entirely without the 
scope of his authority. Having reached that décision upon the 
facts, the application of the rule of law just quoted was undoubt- 
edly correct. And, following that order of investigation in the case 
at bar, the question arises, was the employé, Minkler, acting within 
the scope of his authority when he committed the act complained 
of ? In the case of Reynolds v. Witte, 13 S. G. 5, 36 Am. Rep. 678, 
an agent had fraudulently misappropriated negotiable coUaterals 
deposited with him on a loan of his principal's money; and it was 
argued that, while masters are responsible for injuries done by the 
négligence of their servants while acting within the scope of their 
employment, they are never liable for injuries willfully committed, 
where the agents hâve other purposes than executing their masters' 
orders. The court, in discussing the question of the "scope of 
agency," said: 

"It is difficult to understand upon what ground the principal should be held 
liable for the négligence of his agent, and not for his fraud, where the act is 
done or omitted to be done to the very property as to which the agency ex- 
ists, and in the course of the agency. Fraud by which the property is lest 
is generally considered one of the forms of gross négligence. What is the 
proper understanding of the phrase 'within the scope of the agency'? Does 
'the scope' include négligence and exclude fraud? It cannot properly be re- 
stricted to what the parties intended in the création of the agency; for that 
would also exclude négligence, as no agent is appointed for the purpose of 
being négligent, any more than for the purpose of acting fraudulently. The 
question cannot be determined by the authority intended to be conferred by the 
principal. We must distinguish between the authority to commit a fraudulent 
act, and the authority to transact the business in the course of which the 
fraudulent act was committed. Tested by référence to the intention of the 
principal neither négligence nor fraud is within 'the scope of the agency'; 
but, tested by the connection of the act with the property and business of the 
agency, fraud in taking the very property is as much 'within the scope of the 
agency' as négligence in allowing others to take it. The proper inquiry Is 
whether the act was done in the course of the agency, and by virtue of the 
authority as agent. If it was, then the principal is responsible, whether the 
act was merely négligent or fraudulent." 
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Tbê same reasoning îs foUowêd in the case of Dougherty v. Wells, 
I^aifgb & Cô., 7 Nev. 368, 373, Where the plaintifE dëlivered an old 
certiflcàte of deposit to the agent of the express company for the 
purpose of having it sent to San Francisco to be renewed, and the 
agent fraudulently procuréd it tO be cashed, and appropriated the 
money to his own use. The court held that the express company 
was liable, for the followiùg reasons: 

"The llabllity, however, in such case arlses not upon tlie rule that the> 
agent açted for the principal In thaï particular transaction, but because he 
Is einplôjred by the principal in that character of business, and is so held 
out as aperson authorlzed and Mly to be trusted therein. When the agent 
in such case does an act whieh is apparently within the gênerai scope o| his 
authority, although not sp in f act, if the principal were net held liable for 
the act, a third person, who had reason to believe that the agent was reli- 
able, and possessed authority In the particular matter, from th^ gênerai char- 
acter of his employment, mlght sufCer loss. Hence the law holds the princi- 
pal liable, upon the ground that he, rather than a third person equally inno- 
cent, should sufCer." 

Cooley, in his work on Torts (2d Ed.), very tersely states the rule 
governing this class of cases, on page 629, as follows: 

"The test of the master's responsiblllty is not the motive of the servant, but 
whether that which he did -was someihlrlg his employment contemplated, and 
somethlng whlch, if he should do It lawfully, he might do In the employer's 
name;" 

Viewing the f acts of the case a,t bar in the light of the doctrines 
above enunciated, it is apparent that, although the act of Minkler 
in reality exceeded the scope of Ms employment, as contemplated by 
his employer, it was an act whieh would hâve been lawful if it had 
been honest. It was committed while he was engaged in and about 
the business assigned to him, and it was by reason of such assign- 
ment, and the character of the duties he was required to perform, 
that he was enabled, with the assistance of a confederate, to com- 
mit the fraud upon the plaintiff. The business with which he was 
intrusted involved a duty owed by the telegraph company to the 
public, — -a duty which third persons dealing with the telegraph 
company in good faith were wart*anted in presuming would be faith- 
fully performed. And, although the defendant's employé acted in 
violation of this duty and of his authority, yet the défendant would 
be held responsible, on account of its own obligation to the parties 
dealing with it This principle is well stated in Bank of Batavia 
V. New York, L. E. & W. E. Ce, 106 N. Y. 195, 12 K E. 433, and 
cases cited, — that, where an agent has been clothed by his prin- 
cipal with power to do an act, in case of the existence of some fact 
peculiarly within the knowledge of the agent, and where the doing 
of the act is in itself a représentation of the existence of that fact, 
the principal is estopped from denying its existence, as against third 
parties dealing with the agent in good faith, and in reliance upon 
the représentation. In the présent case the plaintiff bank took the 
précaution to make spécial inquiry of the defendant's agent at Palo 
Alto as to the correctness of the télégraphie order in controversy, 
and, upon receiving an affirmative reply, relied upon such repre- 
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sentation, and acted accordingly. No further care or caution was 
obligatory upon it. If it had telegraphed to the purported sender 
of the message at Los Angeles, the telegram would probably hâve 
passed through the bands of the same operator in San Francisco, 
and the fraud could hâve been repeated. If inquiry by mail had 
been resorted to, the acknowledged object of the télégraphie service 
would be defeated, as no saving of time vFould be accomplished. 
Under such circumstances as thèse, if the principal could secure im- 
munity from the fraudulent acts of its agent, the confidence and 
security necessarily reposed in the opérations of telegraph compa- 
nies would be utterly destroyed, and their service in transactions of 
importance be rendered worthless, as public corporations of that 
character would serve as a too ready means of subterfuge for the 
weak and criminal minded. Minkler wàs acting within the line of 
his known powers, and any loss arising from his dishonesty, when 
acting within the apparent scope of his agency, should be borne by 
those who enabled him to perpetrate the fraud, rather than by those 
who innocently suflered. Warren-Scharf Asphalt Pav. Co. v. Com- 
mercial Nat. Bank, 38 G. G. A. 108, 97 Fed. 181, 186. 

The next question relates to the measure of damages. The plain- 
tiff claims that, in addition to compensation for the actual loss suf- 
fered, it should be awarded punitive damages. Exemplary or puni- 
tive damages are always pénal in theory, and are only imposed for 
the sake of punishment, or by way of example, in addition to com- 
pensatory damages, where the défendant has acted with malice or 
guilty intention. While the employé of the défendant in the prés- 
ent case is shown to hâve acted with intent to defraud in sending 
the forged telegram, he is personally punishable for that crime; and 
there the punishment must cease, as the défendant neither author- 
ized nor ratified the employé's act, and cannot be held liable in ex- 
emplary damages, upon the principle that no person should be pun- 
ished for that of which he is not guilty. This question is thor- 
oughly discussed in the case of Kailway Go. v. Prentice, 147 U. S. 
101, 107, 13 Sup. et. 261, 37 L. Ed. 97, and the rule there announced 
has been unvaryingly followed in the considération of similar cases. 
Kailway Co. v. Russ, 6 G. G. A. 597, 57 Fed. 822; McGehee v. Mc- 
Carley, 33 G. C. A. 629, 91 Fed. 462. Mr. Justice Gray said; 

"Exemplary or punitive damages, being awarded, not by way of compensa- 
tion to the sufferer, but by way of punishment of the offender and as a wam- 
Ing to others, can only be awarded against one who has participated in the 
offense. A principal, therefore, though, of course, liable to make compensa- 
tion for injuries done by his agent within the scope of his employment, can- 
not be held liable for exemplary or punitive damages, merely by reason of 
wanton, oppressive, or malleious Intent on the part of the agent. * * • In 
Keene v. Lizardl, 8 La. 26, 33, Judge Martin said: 'It Is true, juries some- 
times very properly giye what Is called "smart money." They are often 
warranted in giving vindictlve damages as a punishment infllcted for ont- 
rageous conduct. But this Is only justifiable in an action against the wrong- 
doer, and not against persons who, on account of their relation to the offender, 
are only consequentially liable for his acts, as the principal Is responsible 
for the acts of his factor or agent' " 

Many cases from the varions state courts are cited to the same 
efifect. And, applying this rule to corporations as well as to indi- 
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vidùalS^ fjie éarly case oî Hagan v. Eailroad Co., 3 E. I. 88, 91, is 
GilM, ai'fdEittwis: , 

"'In casèa "ï^tere punltlTe or exemplary damagres hâve been assess«a, It 
]>aB;been âoneupon évidence of such wUÏMness, recklessness, or wickedness 
on thepart of the party at fault, as amounted to crlminality, whlch, for the 

çood 01 ssclety and warning to the Individual, ought to be punlshed. If In 
such fesses, or in any case df a civil nature, It is the policy of the law to visit 
upoh the bffender such exemplary daniages as will operate as punishment, and 
teach the lesson of caution tp preventa répétition of crlminality, yet we do 
not see ho.^ such damages cap be allowed where the principal Is prosecuted 
for the tortlous act of bis servant, unless there is proof in the cause to Im- 
plieate the principal, and make hlm particeps crimlnls of his agent's act. 
No inaû' should be punished for that of '<vhleh he Is not gullty. • • * Where 
the proof does not implicate the principal^ and, hovrever wldked the servant 
may bave been, , the principal nelther expressly nor Implledly authorizes or 
ratifies the act, and the crlminality pf it is as much agalnst hlm as against 
any otter member of sdclety, we tbfrik It Is qulte enough that be shall be 
llable in cbmpensatory damages for the liijtffy sustained in conséquence of the 
■wrongful act of a person actlng as Ma Servant." 

The ôniy in jury that plaintitf, in its banking business, can hâve 
suffered by reâsôn of thé détention of its property, is the expense in- 
curred in its recovery, and the loss of interest on the amount de- 
tained; and therefore thé only damages that could be awarded 
would be in the nature of compensatory damages, comprising in 
amount the money originally paid ont on the fraudulent télégraphie 
order, interest theréon until recovery, and the outlays in the pur- 
silit of the recovery of the property. Civ. Code Cal. § 3336. In 
the latter class of expenditute thp plaintiff includes $250 paid out 
to its attorney as compensation for his services in the endeavor to 
recover tlie lost money prier to the commencement of this action. 
Section 3336, subd. ,2, of the Oivil Code of Calif ornia, providing the 
meastire of damages for détriment caused by the wrongful conver- 
sion of pfefSônal property, includes "a fair compensation for the time 
and money properly expended in pursuit of the property." The 
question whethér this "compensation" may înclude counsel fées has 
not been clearly decided by the.state court in its interprétation of 
this section, though in Bome instances such fées hâve been allowed 
as prOpèr and necessary expenditùrès (McDonald v. McConkey, 57 
Cal, â25; Greenbaum v.. Martihçz, 86 Cal, 459, 25 Pac. 12), even 
where expended in the prOsecution of the action for damages. The 
principlè is not only just in equity, howéver, bqt sound in law, that 
ail the açtnal damages to whîch a pàrty ,may be put by the fraud of 
another should be recovemble. . Fppm the évidence in the case at 
bar, it is dear that the attorney rendered services to the plaintiff of 
the reasonable value of $250; tha,t thèse services were largely in- 
strumei^tal in establishiùg the guilf df defendant's employé, and in 
saving thé greater portion of the stçlen money for the rightf ul own- 
er, whoever that might be adjudged to be. The necessity for paying 
such counsel fées arose from thé frâud of the défendant, through its 
employé, and thé paymént thereof is an actual damage the plaintiff 
has sustained. Under thèse circumstances, it is certainly "money 
properly expended in pursuit of the property," and recoverable, un- 
der section 3336 of the Civil Code. Let a judgmént be entered in 
accordance with this opinion. 



IN KE EICHABDS. 849 

In re RICHARDS. 

(District Court, N. D. New York. September 20, 1900.) 

Bankkuptot— Faildrb to Select Trdsthe— Appointment bt Rkfbbeb. 

It Is proper for a référée to require a letter of attomey before allowlng 
another to vote on the claim of a créditer in the élection of a trustée, and, 
when the creditors In attendanee cannot make a sélection,— a majority In 
number votlng for one person, and a majority in amount for another,— to 
himself appoint the person favored by a majority of the creditors. 

In Bankruptcy. On pétition to review the action of the référée in 
appointing a trustée. 

Eugène D. Flanigan, for petitioner. 

COXE, District Judge. Strictly speaking, there is nothing for the 
court to décide, as the référée has not certifled the question presented, 
but as this omission can probably be supplied, the matter may as well 
be disposed of without further delay. The controversy arises over 
the action of the référée in appointing a trustée after the creditors had 
failed to make a choice, a majority in number voting for one person 
and a majority in amount for another. The dissatisfied creditor in- 
sists that the référée erred in appointing the candidate of the majority 
in number. He also objects to the action of the référée in refusing 
to permit his attorney to vote at the meeting without producing a writ- 
ten proxy. The meeting was adjourned to enable the attorney to pro- 
cure the necessary written authority, and as he did not return at the 
expiration of the stipulated time it was clearly in the discrétion of the 
référée to proceed with the meeting Avithout further delay. His action 
in requiring the production of a written letter of attorney was proper. 
In re Blankfein (D. C.) 3 Am. Bankr. E. 165, 97 Fed. 191. It seems, 
however, that the vote of theobjecting creditor was received and con- 
sidered by the référée, and that he decided to break the deadlock by 
appointing the trustée supported by the majority in number. He 
thought, and rightly thought, that further delay would be injurions to 
the interests of the creditors. It is manifest that he acted entirely 
within the scope of his duty in making the appointment. Creditors 
by disagreeing cannot block the administration of the estate. In re 
Kuffler (D. C.) 3 Am. Bankr. R. 162, 97 Fed. 187. Section U of the act 
expressly provides that if the creditors do not appoint a trustée the 
court ehall do so, and section 56 limits the voters at the meeting to 
those whose claims are proved and who are actually in attendanee. 
The référée was not called upon to consider the claims of creditors 
who were not présent. There is nothing to show that the trustée i» 
not a perfectly proper person to act. Vague and inconsequential ac- 
cusations are made, but nothing is said aflfecting his ability or integrity 
which will justify the court in overruling the décision of the référée. 
The action of the référée is confirmed. 
103F.-54 
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. In ,ia&^|^;BWiN. . 

, (District Court, D. Yermont. July 21, igOOt) 
No, 63. 

1. BXNKBnPTOY— PaTltlON BY TeuSTBB ASAINST AtTÔÏINBTS— StiFFICIENCT OF 

Notice. 

Dnder Bankr. Act 1898, § 60d, -Whlch requires a court of bankruptcy, on 
pétition o£ a trustée, to re-èxamine a transaction by whlch the bankrupt, 
prlor to the flling of a pétition by or agalnst hlm, paid money or trans- 
ferred property to any attorney, and to order a repayment of any amount 
paid, beyond a reasônable fee, a ïiroceedlng f or that purpose, liad on péti- 
tion of the trustée, is one administrative In character, In which the juris- 
dictlon of the court Is not dépendent on the service of regular process, 
as In a suit, but is expressly giveri by the statute;' and a notice of a hear- 
lng,thereln before a référée, given by mail to the attorneys interested, 
a'réa^bnable tlme before such hiaarlng, Is sufflclent. 

8. SàME"IlEII'BBEKS— FUBNISHING COPIBS OF PkOCEEDINGS. 

Beferees In bankruptcy are requlred by Bankr. Act 1898, g 39a, cl. 3, 
to furnlsh parties In taterest wlth such information as may be requested, 
as to prpceedlngs befçîre them, but they are not requlred to furnish copies 
ot such proceedlngs; and the jùrlsdlctlon of a feferee to proceed with a 
hé^lBg on a référence made by thé court la not afïected by hls refusai to 
furnlBh a party, on àemand, virlth a copy of the pétition on whlch the 
hearing Is based, and of thfe order of référence. 

In Bankruptcy. Proceedings on pétition of trtistee against attor- 
neyi ti^ recover money paid them by the bankrupt. 



Marshall Montgomery, for trustée. 
Bâtes, May & Simon^s, for attor^ieys. 



WHEËLEE, District Judge, The bankrupt act provides (section 
60d): 

"If a debtor shall, dlrectly or Indlreètly, In contemplation of the flling of a 
pétition by or agalnst hlm, pay money or transfer property to att attorney and 
counselor at law, sollcltor In ; equity, or pfootor in admiralty for services to be 
rendered, the transaction shall be re-estamined by the court on i>etltion of the 
trustée or any credltor and shall only be heid valld to the estent of a reasôn- 
able amount to be determlned by the court, and the ezcess m'ay be recovered 
by the trustée for the benefit of thé^tate." 

The trustée has preferred such a pétition as to a finn of attorneys 
for the bankrupt, which was specially referred to the référée to find 
and report the facts, on notice to the attorneys named and the trustée. 
The report shows that the pétition was shown by the référée to one of 
the attorneys before the pâerence; that 10 days' notice was given by 
the référée by ïnail (ail in the saiçe village) to ^he attorneys and the 
trustée, af ter the référence, of the référence and the time and place of 
hearing; that the attorneys, by mail, required of the référée "a copy 
of the coiqplaint and order of court," and were by mail informed that 
the pétition was the oneesamined before by one of them, which they 
could hâve, to examine, at any time they should wish to call for it; 
that one of the attorneys appeared at tiie hearing, denymg the juris- 
diction of the court, and suggesting in writing that the rei)ort show 
that no copy of the pétition was ever given to any member of the flrm 
of attorneys, that the évidence be sent up with any flnding that might 
be made, and that the purpose of the suggestions was to avoid any 
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admission of jurisdiction. The référée complied with tliese sugges- 
tions, and reported that no copy of the pétition or référence was f ur- 
nished, and upon thé évidence reported the finding that the bankrupt, 
after the pétition and schedules were drawn, and before they were 
filed, gave the attorneys an order for wages, when due him, on wliieh 
they soon after received f 82.65. The matter bas now been heard up- 
on the report, and the principal points made by the attorneys are as 
to the jurisdiction of the courit, and the sufflciency of the notice of the 
bearing before the référée; and the case of Bardes v. Bank, 175 U. S. 
526, 4 Am. Bankr. R, 163, 20 Sup. Ot. 1000, Adv. S. U. S. 1000, 44 

L. Éd. , is especially relied upon as to the gênerai jurisdiction of 

the court; and that of In re Rosser (C. C. A.) 4 Am. Bankr. R. 153, 
101 Ped. 562, as to the regularity of the proceedings. The décision in 
Bardes v. Bank, however, was as to the effect of clause "b" of section 
23 of the act, limiting the place of bringing suits by the trustée, and 
does not appear to hâve any application to such proceedings as thèse, 
in which a re-examination of such transactions as that hère in ques- 
tion is not only authorized, but expressly required, on such a pétition 
as the one by which this proceeding was moved. This is not a suit 
such as is mentioned in that clause of section 23, but is an administra- 
tive proceeding, of which the bankruptcy court has express jurisdic- 
tion, given by this clause "d" of section 60, if it would not hâve any 
by the gênerai grant of jurisdiction over bankrupts and their estâtes, 
and of their attorneys in the proceedings, as ofHcers of the court. 
This spécifie provision seems to hâve been rather intended for requir- 
ing spécifie vigilance in this quarter, and for providing for a recovery 
of any excess from the attorneys, than for any spécial grant of juris- 
diction, which, however, it plainly gives. The course of légal pro- 
ceedings necessary to be had to affect private rights is well stated by 
Judge Sanborn in Rosser's Case, cited. He says at page 159, 4 Am. 
Bankr. R., and page 567, 101 Ped.: 

"Such a course must be appropriate to the case, and just to the party af- 
fected. It must glve hlm notice of the charge or clalm against hlm, and an 
opportunlty to be heard respeeting the justice of the order or judgment sought. 
The notice must be such that he may be advised from it of the nature of the 
clalm against him, and of the relief sought from the court If the daim is sua- 
tained." 

There the proceedings against the bankrupt for contempt were held 
bad because no such course of proceedings was taken or notice given. 
Hère the course of proceedings was by pétition of the trustée, as the 
statute provides, and which fully sets forth the claim made and the re- 
lief sought. The notice of it was oiBcial, from the référée having the 
powers of the court in this respect given by the law. The complaint 
is not that sufflcient time was not given, but that a copy was not fur- 
nished voluntarily, nor upon requirement. Courts do not furnish 
copies of proceedings pending before them ; and référées, as such, are 
not required to, but only, by section 39a, cl. 3, to fumish such in- 
formation as may be requested by parties in interest. Copies of bills 
in equity are not served in the fédéral courte, but only the subpœnas, 
which give notice merely that the bills are on file, to be answered; 
and the défendants may examine them and take copies, or procure 



862 103 FEDERAL REPORTER. 

them from the clerk on pajment of fées. No one is known to hâve ever 
pretended that this waa not due procès of law, or would not be if the 
court 9hould décline, «to request, to fumish a copy. This notice ap- 
pears to hâve been ample, proper and f air. 

The attctfneya appear to hâve preferred to stand upon the objections 
of want of jurisdiction and of notice, rather than upon showing what 
would be a reasonable amount for -which the transaction should be 
held valid. They were entitled to a priority for one reasonable attor- 
ney's fées for the professional services actually rendered to the bank- 
rupt in performing the duties required by the act of the bankrupt, as 
the court might allow. Section 63b. Tiàs does not include services 
in hostility to the creditors for depleting the estate, but only those 
about the préparation and flling of the original pétition and schedules 
and the pétition for discharge, and the like, which the bankrupt must 
or may make. As no claim for such services was presented for allow- 
ance, none could be allowed, and no reasonable amount for which the 
transaction could be held valid was made to appear ; and the recovery 
hère cannot possibly be less than for the f uU amount received. It 
may, however, be without préjudice to the payment by the trustée 
of such sum for proper services and expenditures as may be allowed 
by the court. Eeport accepted, and judgment on report for |82.65, 
with costs, without préjudice to allowance and payment of claim fOT 
services and expenditures. 



In re LBWIN, 

(District Court, D. Vermont. July 28, 1900.) 

No. 63. 

Bankrtjptct— DiscHAKGE— Makino False Oath in Peoceedings. 

A voluntary bankrupt, before flUng his pétition, gave his attorneys an 
order for a sum of money due hlm for wages, but not yet payable. In pay- 
ment of a past Indçbtedness to such attorneys, for tîielr services In the 
bankruptcy proceedlngs, and to secure the payment of an Installment of 
alimony which he was required by a decree of court to pay to his wife. 
He thereafter stated In his schedule, to which he made oath, tliat he hr.d 
paid nothlng to his attorneys for their services In the proceedlngs, and had 
asslgned no property for the beneflt of creditors. The amount so assigned 
was greater than the value of the assets scheduled. , Helê, that he was 
guilty of maklng a false oath, wlthln the meaning of Bankr. Act 1898, § 
29b, which was puhishajble by Imprisonment, and deprlved hlm of his 
right to à discharge^ under section 14, subd. 1. 

In Bankruptcy. 

Bâtes, May & Simonds, for bankrupt. 
Marshall Montgoméry, for trustée. 

WHEELEB, District Judge. On pétition for diacharge. The bank- 
rupt law provides (section 60d) that "if a debtor shall, directly or in- 
directly, in contemplation of the flling of a pétition by or against Mm, 
pay money or transfer property to an attomey and counselor at law, 
* * * the transaction shall be re-examined by the court." The 
orders and f<»ms established by the suprême court under the law re- 
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(juire a statement of sucli transactions. The law aJso provides (section 
29b) that "a person shall be puaished by imprisonment for a period not 
to exceed two years upon conviction of the offense of having knowing- 
ly and fraudulently * * * (2) made a false oath or account in, 
or in relation to, any proceeding in bankraptcy," and (section 14) that 
the judge shall, on proeeedings for that purpose, discharge the ap- 
plicant, unless he has "(1) committed an offense punishable by im- 
prisonment as herein provided; or," etc. The bankrupt had, available 
to a trustée, according to his schedules, a coït valued at |50, and a 
road cart at |15, which were put in, and, according to the report of 
the référée, |82.65 due him for wages, payable afterwards, not put in. 
After he had concluded to go into bankruptcy, and before filing his 
pétition and schedules, he gave an order for the amount due for wages 
to his attorney; and in ansvrer to the question in Schedule B, "What 
sum or sums hâve been paid to counsel, and to vehom, for services 
rendered or to be rendered in this bankruptcy?" he answered, "None," 
and made oath to that schedule, with the others, that they were a true 
statement of his estate. The bankrupt owed the attorneys |10, and 
was under an order of court to contribute $30 alimony monthly to his 
wife, one installment of which was in default. The référée has found 
that the order was given to secure the attorneys for the $10; for the 
payment of that and the next installment of alimony, which they 
undertook to pay; and for their expenses and services in the bank- 
ruptcy proeeedings. The same schedule contains an inquiry as to 
what property has been assigned for the beneflt of creditors, to which 
the bankrupt answered, "None." The alimony may not hâve been a 
debt, nor his wife a creditor, as such, and the order, so far as it secured 
payment of the alimony, not hâve been for the benefit of a creditor; 
but it none the less would deprive the trustée of a large part of the 
available assets of the estate, and place it where it would go for the 
beneflt of the bankrupt himself, and work a fraud upon the law and 
the creditors. He must hâve known that he had given the order, and 
hâve intended to produce this resuit; and the statement that no sum 
or sums had been paid to counsel must hâve been knowingly and 
fraudulently false. He could lawfully put money into the handa of 
the attorneys to secure them for necessary services and expenses about 
what the law required of him to be done; but when he had done so, 
and also put comparatively much more there, he could not honestly 
swear that he had not put any there, nor that a statement of his estate, 
with this fact expressly denied, was a true statement. The bankrupt 
law is very free about the granting of discharges, but it requires flrst 
that the sworn proeeedings of the bankrupt shall be honest, and that 
requirement is very necessary to the proper and just administration 
of the law, and should not be frittered away. To say that the bank- 
rupt had not paid any sum of money to his attorneys, because they had 
not then actually received any, but only an order for some; that the 
sum due for which the order had been given need not be put in, be- 
cause that transf erred it away f rom him ; that the alimony was not a 
debt, the securing of which would be for the beneflt of creditors; and 
that therefore there was no false sworn statement, — would be too 
transparent for a cover to the real transaction. This part of his 
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sworn statements appears to be knowingly anf fraudulently dishon- 
est and false. Hë coiild iot lawf lïUy go into bankruptcy, and atteînpt 
to save Ms assets forais ôwn beneif in this manner, and still be en- 
titled to a discharge. Discliarge denied. 



ST. OXB V. DAIGNAULT et al. 

(District Court, D. Vermont. September 5, 1900.) 

Banebuptot— Jddgmknts asainst Bankrupt— Effbct op Adjudication. 

Undèr Bankr. Act 18&8, § 67f, wilch provides that ail attachments, 
JùdgÉûents, etc., taken against an InsolVent within four montlis prier to 
the fillng of a pétition lu bankruptcy against hlm are "to be deemed null 
and vold In case he Is adjudged a bankrupt," a judgment so taken Is 
rendered vold for ail pnrposes by the adjudication, and no proceedings can 
ever be had thereon, evén in case the bankrupt is refUsed à discharge, 
but the créditer 18 remltted to hls original cause of action. 

In, Bankruptcy. On application for stay of proceedings on judg- 
ments against the bankrupt. 

Hiram P. Dee, for bankrupt. 
C. G. Ailstin, for défendant. 

WHEELEE, District ,Judge. The défendants havjB taken judg- 
ments by default, since the adjudication of bankruptcy, in trustée 
Buits cçinmenced before, and claim the right to proceed upon the judg- 
menta hereafter, in case of failure of the bankrupt to obtain a dis- 
charge. They can, of course, proceed upon their original causes of ac- 
tion, in case of such a failure j but the judgments, 2 valid, would be 
new causes of action arising after the adjudication, and could be pro- 
ceeded upon at any time, against after-acquired property. But such 
judgments are, by the express provision of the bankrupt act (section 
67f), "tç be deemed nul! and void in case he is adjudged a bankrupt," 
and not merely in case the bankrupt is discharged; and there is no 
event upon which the plaintiffs ean be entitled to proceed upon thèse 
judgments, as such, against the bankrupt. They are now, by force 
of the act, left to their original causes of action, which will be barred 
or not accprding to whether a discharge shall or shall not be granted. 
AU proceedings upon the judgments should therefore be permanently 
stayed. Stay made permanent. 



In re ANDERSON. 
^District Court, D. South qarolina. August 2, 1900.) 
BANKHtrPTCT— Bankrupt Witheolding Pbopbrty—Contempt— Power to 

PUNISH. 

An Involuntary bankrupt who ■withholds property from his trustée In 
bankruptcy is liable to punishnlent as for contempt of court, notwith- 
standing Rev. St. f 990, providiâg that nO person shall be Imprisoned for 
debt in any State, on process issulng from a court of the United States, 
where by the laws of the state imprisonment for debt has been abolished; 
but the power of the court to punish in such cases should be cautiously 
exerdsed. 
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8. SaMB— BviDBNCB. 

Where a bankrupt dénies the possession or control of property alleged 
to be Wlthheld by him from hls trustée In bankruptcy, his possession of 
such property must be established by undisputable testimony, to render bim 
llable to punisbment for contempt because of sueb rétention. 

3. Same. 

An apparent deflclency of assets reported by a bankrupt, according to 
capital invested, goods purchased, and clalms proved, will net warrant his 
punishment as for contempt of court, where his bank account shows that 
during the period eovered by such computation the bankrupt paid within 
about $700 of the amount of such deflclency upon the debts of a flrm of 
which he was formerly a member, and that the balance not so accounted 
for may be attrlbuted to the loose manner in which the business was con- 
ducted. 

4. Same— Exemptions— Not Allowed dut dp Personal Propertt not Paid 

FOK. 

Under Const. S. C. art. 2, § 32, which allows a debtor to hold personal 
property exempt from attachment to the amount of $500, but provides that 
no property shall be exempt for payment of obligations eontraeted for the 
purchase of such property, a bankrupt is not entitled to such exemption 
out of the proceeds of a sale by the trustes In bankruptcy of merchandise 
which bas not been paid for. 
6. Same — Hombstead — Pcechase Madb with Pboceeds dp Merchandise not 
Paid ron. 

Under Const. S. C. art. 2, allowlng a debtor a homestead in lands to the 
value of $1,000, which shall be exempt from attachment, except for debts 
for the pmchase price, where it appears that the debtor had at least 
$1,000 In money when he commenced business, he will be entitled to claim 
as exempt a homestead subsequently purchased with the proceeds of 
merchandise not paid for, if at the tlme of the purchase he had no such 
contemplation of bankruptcy as would constltute the purchase a fraudulent 
diversion of moneys properly belonging to his creditors. 

6. Same— Appraishment. 

Where the évidence tends to show that the property claimed by a bank- 
rupt as a homestead Is worth more than the value allowed by the laws of 
the State, the same may be appraised, and. If It exceeds the légal value, 
It wlll be assigned as a homestead, upon payment to the trustée in bank- 
ruptcy of the sum above such value. 

7. Same— Allowancb to Bankbdpt's Attobnet. 

Under Bankr. Act 1898, f 64b, providing for the allowance of a reasonable 
attorney's fee to the bankrupt in involuntary proceedings, where the attor- 
ney for the bankrupt is required to prépare schedules of the bankrupt's as- 
sets and llabillties, and attend références before the référée in matters 
involving the conduct of the bankrupt's business prior to hls bankruptcy, 
an allowance to the attomey of a fee of $90 out of the estate in the hands 
of the trustée Is not excessive, . 

In Bankruptcy. 

Willcox & Willcox, for creditors. 
W. F. Clayton, for bankrupt. 

BEAWLEY, District Judge. The above-named was adjudged a 
bankrupt in involuntary proceedings November 18, 1899, upon the 
pétition of certain creditors. The same creditors had previously insti- 
tuted proceedings in attachment in the state court, early in October; 
and the stock of merchandise was seized in those proceedings, which 
attachment, however, bas been dissolved in the state court. A trustée 
in bankruptcy was duly appointed, and in due course an accounting 
was had before the référée, and the bankrupt was examined. As the re- 
suit of such examination and accounting, the référée, in a careful and 
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weH-conBÎdered report, found that the bankrupt had fa?M tô account 
fôr jjlie 8um of $3,362.17, and that he kad that sum in Ma poseessioii 
or undeF h|s control. This resuit was reaclied by cliarging the bank- 
rupt with f3,700 of assets: on hand, in goods and money, at the begin- 
ning of the year 1899, and the account of merchandise purchased mtr- 
ing the yfear remaining unpaid, that amounted to $9^881.63. Th© 
référée hàviiig allowed crédit for the stock of goods on hand at in- 
voice priées, and for sundry payments and crédits, to the amount of 
$10,219*46, the balance found due was as above stated. The bankrupt 
having failed to tum over the above-nlentioned sum to his trustée, as 
directed by the previous order of the court, a motion is now made to 
commit him to jail aa for qontempt. It is contended that such order 
of commitment, being in eflect an imprisonment for debt, is forbidden 
by the constitution of South Carolinà, and "by section 990 of the Ke- 
Tised Stattites. I give iio weight to such contention. Upon an ad- 
judication ''in bankruptcy, ^U the property of the bankrupt, of every 
kind and description -whataoever, falls at once in custodia legis. His 
estate belongs to the court, and any withholding of the property of 
the bankrupt by himself or others is in dérogation of the rights of the 
trustée, ^ho is entitled to hold it for distribution among the creditors. 
An order for |the delivery of the property or for the payment of the 
money belonpng to the estate is not in the nature of a judgment or 
exécution' for dfebt; for such money ôr property belongs to the court, 
and it is its dtity to place it in the hands of the trustée for distribu- 
tion pursuant to the law. The -withholding of such money or prop- 
erty tends to obstruct thé administration of justice, and it is a power 
inhérent in ail courts to enforce their orders against récusant parties. 
They coùld not effectually protect themselves against the assaults of 
thé lawlesSjOr énforce ûbediehce to their orders, without a summary 
power to commit for contempt; for the power to make an order car- 
ries with it an equal power to punish foJ* a disobedience of it. I hâve 
not, then, the slightest doubt of the power of the court to commit for 
contempt in any propér case, but this power should be niost cautiously 
exercised. Where the bankrupt dénies possession or control, the 
fact of such possession should be establisbed by indisputable testi- 
mony; for it is only in cases where it is proved béyond a reasonable 
doubt that the bankrupt is willfuUy disobedient in refusing to obey 
its orders that the court should feél itself compelled to punish such 
disobedience. It follows that it is not sufficient to establish a prob- 
ability, however strong, that the bankrupt is in the possession of the 
money, but there must be reasonable and moral certainty, and the cir- 
cumstances tending to establish it must be such as to clearly exclude 
any reasonable supposition to the contrary. In a civil action to re- 
cover the money, it would sufflce if there was a prépondérance of the 
évidence that the bankrupt had it in his possession or undér his con- 
trol; and, though it might not be free from reasonable doubt, if it is 
more likely to be true than not there could be a judgment against him, 
and process iBsued for itS recovery. There hâve been numerous cases 
nnder the présent law wherein this question bas been considered, and 
the légal ptindples which should govern hâve been set forth with 
sufficient clearness. In re Purvine, 37 C. C. A. 446, 96 Fed. 192; In 
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re Bosser (0. C. A.) 101 Fed. 562; Knitting Works v. Schreiber (D, 0.) 
101 Fed. 810; In re Mayer (D. C.) 2 Nat. Bankr. N. 257, 98 Fed. 839; 
In re Deuell (D. C.) 2 Nat. Bankr. N. 597, 100 Fed. 633. Each case 
must be determined according to its own facts. 

The testimony shows that Anderson eonducted a mercantile busi- 
ness at Timmonsville, in connection with his brother, during the year 
1898, and that about the end of that year a lire occurred, as a resuit 
of which the business was broken up, and that he commenced business 
on his own account, with a part of the damaged stock, and with some 
money received as insurance. The amount of this capital is stated 
as |3,700, but upon the argument before me it was contended that 
this was an overestimate. No books of account were kept, or at least 
no books from which the true condition of the business could be ascer- 
tained. Such as were kept are of such fragmentary character that it 
is impossible to ascertain from them any correct, or approximately 
correct, idea as to the business. It is not alleged that the failure to 
keep proper books was due to the fraudulent purpose of concealing his 
true condition, and the testimony tends to show that it was to be at- 
tributed, rather, to his inexpérience and incapacity. He is a very 
young man, and had had very little knowledge of business. Upon the 
report of the référée, it seemed to me incredible that such a large 
déficit should honestly occur in a business of such small magnitude 
within such a comparatively brief space of time, and as the référée had 
evidently considered the case with care and délibération, and is a law- 
yer of the highest character and intelligence, I was greatly inclined to 
accept his report as conclusive; for, having opportunity of seeing the 
witnesses, which the court had not, his conclusions were justly en- 
titled to great weight. But, inasmuch as the enforcement of any order 
made by me would involve imprisonment for an indeterminate period, 
I felt it to be my duty to proceed with caution, and the bankrupt 
was brought before me. Upon that hearing it transpired that he had 
had dealings with the Bank of Timmonsville during the year 1899, 
and it did not appear that his account with that bank had been pro- 
duced before the référée. Thereupon an order was made for an exam- 
ination of this account, and I hâve before me the statement of the 
cashier, showing the transactions of the bankrupt. I hâve not the 
advantage of any comment upon this testimony by the counsel for the 
creditors, and therefore accept the exhibits as flled by the cashier as 
true. Exhibit A, which is entitled, "Mr. C. Anderson in Account with 
the Bank of Timmonsville," shows the débits and crédits from Jan- 
uary 17, 1899, to October 3, 1899, with one item of |2.32, amount paid 
to Thompson, trustée, on December 12th. This account shows de- 
posits of 18,629.66, and payments to the same amount. It, therefore, 
would not affect the figures given or the results reached by the référée. 
It tends to show that the volume of business transacted during the 
year was considèrably larger than might be inferred from the referee's 
report. Exhibit B, however, which is entitled, "Mémorandum of Cash 
Eeceived in Payment of Draf ts Sent Me for Collection on C. Anderson," 
shows that the bank paid out during the period beginning February 
4th and until September 19th, to the various mercantile establish- 
ments whose names are given, the sum of $1,664.92. Exhibit C, which 
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is entitled, «arëQOranaum of Casli K«ceived in Payment of Dràfts 
Sent Me for OialJection on Anderson Bros.," from January 20, 1899, 
to September 20, 48i99j éhows pàyments of $984.30. ï assume that 
0. Anderson paid ont this money on aiecount of thé old debts of 
Anderson Bros., Which -Were assumed by bim. Tbe aggregate of tbese 
pàyments is |2,64mB2, whicb, dedncted from $3,362.17, tbe balance 
found unaccounted for by tbe référée, would leave only a balance of 
$712.25.^ Tbese accounts show that, up to tbe day tbe attacbment 
proceedings in tbe state court were commenced, Anderson was paying 
eut monfeys to bis creditors as tbey seemed to fall due. Tbere is testi- 
moby EaioWîng that certain statements made by tbe bankrupt to some 
of the creditors during tbe year are untrue, and tbey naturally pro- 
duce au tinifaTorable impression; but, as tbe testimony is clear that 
the old business waâ very loosely conducted, it is entirely possible 
that the balance of |712i2S unaccounted for upon tbe présent sbowîng 
may bé attrîbuted to that cause, and, in tbe absence of any direct 
teatitottny that the baaikrupt bas tbis sum or any sum in tiis posses- 
sion, I do not feel that certainty that Anderson is now in tbe posses- 
sion of the money whicb he witbholds from the creditors whicb would 
justifj^ mè in committing Mm to jail for nôncompïiance witb the order 
to turn it over to the trustée, and sucb ôrder must for tbe présent be 
refttsed. 'If hëreafter the attomeys foi* the creditors sbould satisfy 
me that ï am in error in allowing the crédits whicb appear in the 
statements èf the Bank of Timmonsville, of if any new facts bave been 
broughtto ligbt since tbe last hearing whicb tend to show that the 
bankrupt is in possession of money, the application for sucb order may 
be renewëd. 

The uext question to be considered relates to tbe daim of tbe home- 
stead exemption. Tbe trustée bas set apart the wearing apparel of 
the bankrupt in bis possession, of thé value of $50, and one bicycle, of 
the value Of $25, and allo^vys him ont of tbe cash in hands of trustée 
(being proceeds of tbe salés and stock of merchandise in tbe store in 
Timmonsville, and sold by tbe trustée upder order of tbis court) the 
sum of $425. He al^o sets apart tbe dwelling bouse and lot in tbe 
town of Timmonsville, of the value of $1,000. 

First, as to the personal exemption: The constitution of South 
Caroliiia exempts from attacbment, levy, and sale personal property 
to the value of $500, or so much thereof as tbe property is wortb, if 
its value is less than $500. So tbe exemption of the wearing apparel 
and bicycle, of value $75, is allowed. Tbe amount of $425 of cash 
fromî the proceeds of tbe salés of stock of goods cannot be allowed. 
The proof shows clearly that thèse goods had not been paid for. 
Claims of creditors to tbe amount of about $10,000 for goods sold bave 
been proved against the bankrupt, and are unpaid. One of tbe pro- 
visos of section 32, art. 2, of tbe constitution, under which tbe bome- 
stead is claimed, is as foUows: 

"That no property shall be exempt from attacliment, levy or sale for taxes 
or for payment of obligations contracted for the purchase of such homestead 
or Personal property exemption or the érection or making of Improvements or 
repairs thereon." 
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The money in the hands of the trustée, being derired from the 
sale of the merchandise for which the purchase money is still due, 
is not a proper subject of homestead exemption, and it would be 
unconscionable to allow it. To this estent the report of the référée 
confirmiug the allowance made by the trustée is set aside. 

Second, as to the real estate: The constitution allows a homestead 
in lands to the value of |1,000, with the same proviso above recited; 
and it is claimed by the creditors that the improvements upon the real 
estate assigned as homestead were made with money derived from the 
sales of the merchandise, and therefore it is in the nature of purchase 
money, and that such exemption should not be allowed. There is 
some force in this contention, and I hâve not been able to reach a 
conclusion with référence to it entirely satisfactory to my mind. This 
real estate was purchased by the bankrupt in July, and the title 
was taken in his wife's name. The bouse was erected subséquent to 
that date out of moneys received by the bankrupt at his store. Inas- 
much as there is proof that the bankrupt at the time when he com- 
menced business, in January, was in possession of f unds to the amount 
of |1,000, at least, and at the time when the lot was purchased, there 
is not suiBcient évidence that he had such contemplation of bank- 
ruptcy as would lead to fraudulent diversion of moneys properly be- 
longing to his creditors in the improvement of the homestead. I am 
inclined to allow this exemption, and do so order. Inasmuch, how- 
ever, as the proof tends to show that the house and lot exceed |1,000 
in value, the case is recommitted to the référée, with directions to 
hâve appraisers appointed, — one to be selected by the bankrupt, one 
by the trustée, and one by himself, — who shall appraise the homestead. 
If it exceeds in value |1,000, it will be assigned as homestead upon the 
payment to the trustée of any eum in excess of the amount of |1,000. 

The next question relates to the allowance of §90 to W. F. Clayton, 
Esq., as attorney for the bankrupt, to which allowance the creditors 
hâve excepted. Section 64b of the bankrupt act, which provides for 
the payment of costs in the administration of the bankrupt estate, pro- 
vides for "one reasonable attorney's fee, for the prof essional services 
actually rendered, irrespective of the number of attorneys employed, 
to the petitioning creditors in involuntary cases, to the bankrupt in 
involuntary cases while performing the duties herein prescribed." 
The amount that should be allowed to the attorneys for the bankrupt 
in involuntary cases should be limited to compensation for such serv- 
ices as are presumptively of benetit to the estate. The bankrupt in 
such cases is required to prépare schedules, which require the services 
of a lawyer; and, if he is compelled to attend références before the 
référée in matters involving the conduct of his business prior to the 
bankruptcy, he should be allowed services of counsel, to the extent of 
protecting his rights on the inquiries so made. This is in aid of the 
proper administration of the estate, and allowances out of the estate 
should be strictly limited to services so rendered. No allowance 
should be made for services rendered in defending the bankrupt from 
charges of fraudulent conduct or concealment of property. I am of 
opinion that the allowance of |90, under the circumstances, is not ex- 
cessive, and the report of the référée is therefore confirmed. 
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FISHBE et al. T. CUSHMAN et al 

In re FISHEB et al. 

(Oipcult Court of Appeals, First Circuit June 15, 1900.) 

Nos. 815, 317. 

1. Baneruptoy— Procbdube for Rkview. 

The fact that an appeal is taken in bankruptcy proceedlngs, and a 
pétition for revision also flled, botli relatlng to tlie same subject-matter, 
ûoes not defeat tlie riglit to hâve the matter determined on the merits in 
whlehever proeeeding is held to be appropriate. 

3. Same. . 

The proper proceedlngs to review an order of the court In bankruptcy 
requlrlng a bankrupt to indorse a license for sale Is by pétition to revise, 
and not by appeal. 

S. SAMB— ASSBTS OF ESTATK— LlQUOR LiCENSB. 

A liquor license issued by the authoritles of a clty tinder the police lavifs 
of the State, transférable subject to the approval of such authoritles, 
whlch is ordinarily granted, and which for that purpose has a recognized 
value of from $4,000 to $5,000, conditioned upon the acceptance of the 
transférée by the authoritles, on the bankruptcy of the license is avail- 
able as assets of his estate, under Bankr. Act, and he may be re- 
qulred by the court to exécute the transfer necessary to enable the trustée 
to couvert It Into money for the benefit of the estate. While such a license 
is not in itself property, regârded merely as an évidence of authority to do 
business under a police régulation, under the circumstances stated it 
represents a substantial Investment of the bankrupt's capital whlch vcould 
otherwise be subject to the claims of hls creditors; and, so long as such 
capital l3 in such form that it ean be eonverted into money at his option by 
merely executing an assignaient, it constitutes property, within the mean- 
ing and intent of the statute, which he has no right to wlthhold from his 
creditors. 

4. Same— Intervention in Procbedings. 

Where a liquor license owned by a bankrupt and eonverted Into money 
by his trustée by order of the court had previously been pledged by the 
bankrupt, the pledgee is entltled to Intervene in the bankruptcy proceed- 
lngs for thè pUrpose of asserting his elalm to the payment of bis debt from 
the proceeds. , 

5. Same— Jdrisdiction op Court. 

Where there are several proceedlngs in bankruptcy against two persons 
who claim several Interests In the same subject-matter, and the trustée 
of one bankrupt voluntarlly submits himself to the jurisdiction of the 
court of bankruptcy in summary proceedlngs relatlng to the estate of the 
other for the purpose of dlsposlng of the property claimed in common, 
the court bas Jurisdiction in such proceedlngs to dispose of his interest 
in such property. 

8. Same— Matteks RbvibwabIjB— Compi^ianOe with Ordbb. 

Where a liquor license was issued to two persons, named therein, and 
one of the licensees in summary proceedlngs in the matter of the other's 
bankruptcy was requlred by the order of the court in bankruptcy to in- 
dorse the license for sale, and did so indorsé it, he has no remedy against 
the order by application to the circuit court of appeals, because whatever 
action that court might taSe would be futile. It seems that his remedy. 
If any, would hâve been by refusing to make the Indorsement, and by 
taking proper measures for review in case he was proceeded against for 
contempt. 

Appeal from, and Pétition for Eevision of Proceedings in, the Dis- 
trict Court of the United States for tke District of Massachusetta 
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Edward F. McOleimeii (Brandeis, Dunbar & Nutter, on the brief), 
for appellants. 
Addison C. Burnhan (Carver & Blodgett, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. One of thèse cases is an appeal from 
the district court for the Massachusetts district, sitting in bankrupt- 
cy, and the other is a pétition to revise the proceedings of that court. 
98 Ped. 89. Both relate to the same subject-matter. The appeal 
will not lie because the subject thereof is not within the three spéci- 
fications of the matters of appeal found in section 25 of the bankrupt 
act, apprwved July 1, 1898 (chapter 541, 30 Stat. 553). Nevertheless, 
as was determined by us in Re Worcester Co., in our opinion passed 
down on April 20, 1900 (102 Fed. 808), the fact that an appeal was 
taken and a pétition also flled does not def eat the right of the party 
nioving this court to hâve the merits of the controversy adjudicated 
by us. They do not neutralize each other, and the only resuit is 
that the appeal must be dismissed, while the court must proceed to 
the adjudication of the merits in Ida C. Fisher et al., Petitioners, 
which pétition, on the record before us, involves only a "matter of 
law," as required by section 24b of the bankrupt act. 

The controversy in this case is whether, under the circumstances 
Bhown in the record, a license issued in accordance with the pro- 
visions of the Public Statutes of Massachusetts (chapter 100, § 5), 
and held by the bankrupt at the time the pétition in bankruptcy was 
filed, can be availed of as assets for the benefit of the crédit or s in 
bankruptcy. That section is as follows: 

"In a clty which at Its annual municipal élection, or in a town which at 
its annual meeting, votes to authorize the granting of licenses for the sale of 
intoxicating liquors, as hereinafter provided, licenses of the flrst five classes 
mentionert in section ten, and in any city or town licenses of the sixth class 
mentioned In sald section, may be granted annually by the mayor and alder- 
men of cities or the selectmen of towns to persons applying therefor. Every 
license shall be signed by the mayor or the chairman of the selectmen, and 
by the clerk of the city or town by which it is issued, and shall be recorded 
in the office of such clerk. who shall be paid by the licensee one dollar for 
recording the same. It shall name the person licensed, shall set forth the 
nature of the license and the building in which the business is to be carried 
on, and shall continue in force until the first day of the May next ensuing, 
unless sooner forfeited or rendered void." 

Section 1 of the same chapter provides as follows: 

"No person shall sell, or expose, or keep for sale, spirituous or Intoxicating 
liquor, except as authorized in this chapter; but nothlng herein contained 
shall apply to sales made by a person under a provision of law requiring him 
to sell Personal property, or to sales of cider and native wines by the makers 
thereof, not to be drunk on their premises." 

The power of issuing licenses was transferred to the police com- 
missioners by section 1, c. 83, of the Acts of 1885, as follows: 

"The police commissioners, instead of the mayor and city clerk of the city 
of Boston, shall exercise the powers and perform the duties given to and im- 
posed upon sald mayor and city clerk by section flve of chapter one hundred 
ot the Public Statutes relating to the signing of licenses for the sale of intoxi- 
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catjng. liquors; and sald licei^ses, together with ail Ucenses as hôtel keepers 
or côûinion vlctuallers shall bé recorded ta thé office of the Sald commls- 
sloners Instead of the office of sald city clerk." 

Obyiously, the licenses thus autliomed appertain to the police 
régulations of the state; àïid, except for the facts further appearing 
in the record, they would be in no manner subject to the control of 
a fédéral court sitting in bankruptey, nor could they be availed of by 
such courts as assets. 

The pétition for the adjudication in bankruptey of Ida C. Fisher 
was flled on October 19, 1898. The license in controversy issued on 
May 1, 1898. On its face, it purported to run to Ida C. Fisher and 
Eollin B. Fisher, as FiÉher & Co. The record shows that Fisher & 
Co. was Ida 0. Fisher solely, and that therefore Eollin B, Fisher, who 
is the husband of Ida, had only a nominal interest, and that his 
name appeared in the license, in accordance with a prevailing cus- 
tom, to prevent a laps^ thereof in the case of the death of Ida. 
For the purpose of considering the fundamental question in the case, 
we can assume that it is not complicated by the fact that the name of 
Eollin B. Fisher appeared in the license, and that Ha was the sole 
holder of it, both substantially and nôminally. The record also 
shows as follows: 

"Liquor licenses are Issued by the elty of Boston to a llmlted mimber only, 
and are much in demand. They are transférable only with the assent of the 
board of police commissioners and then only in the foUowing manner: There 
is a tisage and practice by whlch a license may be surrendered, and a new 
license issued to another in the place thereof, as follows: The man that de- 
sires to go Into business files an application describlng the locality, and who 
the persons are that propose to engage In business; and If they are satisfac- 
tory, and there Is no légal objection to the place where they propose to engage 
In business, and there will be a vaeancy caused In the Ust of licenses ordinarlly 
granted, the board agrées to one license being surrendered for the purpose of 
being canceled, and in place of It another is issued to the new flrm or persons 
applylng for It, The surrender is ordinarily by a simple form of indorsement 
addressed to the board o£ police stating, 'The undersigned hereby suiTenders 
his license for the purpose of havlng it canceled,' and slgned by one or more 
of the licensees, bindlng the flrm to that agreement. 

"There Is a recognized value of from $4,000 to $5,000 which attaches to a 
license for the purpose of such transfer, and such sum can be obtained In the 
liquor trade for the surrender of a license In favor of another, conditional 
upon the purchaser provlng satlsfactory to the board of police commissioners 
as a licensee." 

It is also said in the record that évidence was submitted that the 
police commissioners hâve refused to consent to the transfer of any 
license until the one seeking to make the transfer has shown himself 
to be free of debt; but there is no finding to this effect, and the topic 
becomes Unimportant, because, in fact, the license in controversy, 
with the consent of tiie commissioners, was surrendered by Ida 0. 
Fisher and Eollin B. Fisher, by their indorsements thereon, made 
under the order of the district court, a new license substituted, and a 
valuable considération received in connection with the transfer, in 
accordance with the practice shown by the citation which we hâve 
aiready made. 

The trustée in bankruptey of Ida 0. Fisher seasonably claimed 
that the license should be realized for the beneflt of the estate, and 



FISHEE V. CUSHMAN. 863 

petitioîi«l the court for an order on her and RoUin B. Fislier to in 
dorse the license, so that the proceeds thereof migM be tlius secured. 
An interlocutory order was entered, pursuant to which the license 
was indorsed as follows: "This license is hereby surrendered for 
cancellation. Ida C. Fisher. Rollin B. Fisher." The amount of 
$4,350 was realized, which was deposited in the registry of the dis- 
trict court, to await its final détermination in référence to the claims 
thereto. Subsequently a final decree was entered that the amount 
so deposited in the court, less an équitable charge thereon of |1,000, 
should be paid to the trustée as assets. Ida C. Fisher and Eollin B. 
Fisher objected throughout to thèse proceedings, and their pétition 
to révise them was seasonably flled in this court, and was answered 
by the trustée. An issue was thus duly raised on the matter of law 
whether or not the license or its proceeds were under the contre! of 
the district court for the purpose of the action which it took in 
référence thereto. The appropriate parts of the record in the dis- 
trict court were sent up on the appeal, and they are made parts of 
Ida C Fisher et al., Petitioners, by références to them in the péti- 
tion and answer, though it would hâve been more prudent to hâve 
incorporated them by an express agreement therefor flled in the case. 

The only provision of the banknipt act covering the fundamental 
question in this case is found in section 70 (30 Stat. 565, 566), where- 
ia it is provided that among other things which shall vest in the trus- 
tée of an estate of a bankrupt is "property which prior to the péti- 
tion he" (that is, the bankrupt) "could by any means hâve transferred 
or which might hâve been levied upon and sold under judicial pro- 
cess against him." No détermination by any judicial tribunal of 
sufficient authority to conclude this court has been brought to our 
attention or found by us. It is, of course, well settled that govem- 
mental pensions and salaries of public olScers are not affected by 
proceedings in bankruptey; but neither of thèse can be presumed 
to represent any capital invested, and public policy forbids their 
transfer. Hyde v. Woods, 94 U. S. 523, 24 L. Ed. 264, and Sparhawk 
v. Yerkes, 142 U. S. 1, 12, 12 Sup. Ct. 104, 35 L. Ed. 915, which 
relate to seats in stock exchanges, in no way touch on matters of 
police régulation. Nevertheless they settle one question in this case, 
and that is that the fact that transferability dépends on the consent 
of a stranger does not defeat the claim of creditors in bankruptey to 
realize what can be obtained on a transfer if made. This, however, 
is a rule of law well settled and broadly applied. 

In Ex parte Butler, 1 Atk. 210, the question came before Lord 
Chancellor Hardwicke whether or not the oiHce of undermarshal of 
the city of London, which was a salable oiïice, passed into tho con- 
trol of a commission in bankruptey. It was held that it did, but the 
terms of the statute under which that case was decided include some 
expressions which render the décision inapplicable as an authority 
on the question at bar. Nevertheless the lord chancellor made an 
observation which leads up to a line of reasoning of importance with 
référence to this proceeding, as follows: 

"This Is a matter of very great conséquence; for, when a man is liliely to 
become bankrupt, he may sell ail bis stoclc in trade and effects, and invest 
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tbe groduce in one of thèse salable offices, and in that mauner cbeat hia 
crédltôrs." 

JFpllowing out this suggestion of Lord Chancellop Hardwicke, it 
eaimot be denied that tSe license in controversj represented pecu- 
niai^ iûterests of the tjankrnpt of substantial value. Not only, as 
sbo^Q by the extracts which we hâve made from the record, does a 
recognized value of from $4,000 to $5,000 attach to a license of thia 
nature for the purposes of transfer, but in this particular case the 
license in fact realized $4,250. Whether Ida 0. Eisher, on her ac- 
quiflition of the first license, of which the one in issue veas the suc- 
cessor, paid for the transfer thereof from her assets an amount in 
excess of the govemmental fee, vehich fee was, in the eyes of the 
law, a substantial sum, although the particular amount is not stated 
in the record, or whether that excess gradually accrued as an incré- 
ment of the value of the; successive licenses during the several years 
in which she was carrying on the business of Fisher & Co., the rec- 
ord does not show. Neither is it of conséquence that it shonld, be- 
cause the iïuestion underlying this cas© cannot be determined with 
référence to ail the spécial circumstances of a particular license, but 
it musti be disposed of in the light of the fact that every license, 
however obtained, basa recognized value, as already stated, in excess 
of the governmental fee, and of the further fact that the amount of 
that excess may represènt actual cash of its holder paid for it on its 
transfer from some other licensee. Thus, it represents capital. To 
apply to thèse conditions the propositions of the petitioners would 
come to the same resuit, whether the amount involved was that at 
issue in this Case, or much larger. In either case, if their propositions 
are sound, the creditors of a bankrupt may be left without the re- 
ceipt of any percentage of their debts, and the bankrupt may remain 
in possession of what is practically under bis own control, and of a 
pecuniary value sufiScient to characterize him as a person of sub- 
stance. To put their propositions ih another form is to say that, 
although a: bankrupt is otherwise unable to pay his creditors even a 
small percentage, yethe stands undeir no légal obligation to realize 
for their benefit a matter of large pecuniary value, but that, on the 
other hand, he raay apply to his own uses what he can secure there- 
from, although it has absorbed a large amount of assets which other« 
wise would hâve been within the reach of his creditors. Nothing 
but a clear purpose on the part of any bankrupt act to accomplish 
such a resuit, or an absolute defect in its provisions, would justify 
sustaining propositions which work such results. 

It is impossible to give any categorical définition to the word "prop- 
^rty," nor càn we attach to it in certain relations the limitations 
ivhich would be attached to it in others, This will be obvious on 
oxamining the article about property in the several éditions of Eou- 
vier's Law Dictionary. The same is equally obvious on an examina- 
tion of the définitions given to the word in the standard dictionaries 
of the Engliah language. Ail that can be said positively in référ- 
ence to it is that, when found in à statute like the bankrupt act, it 
is not to be construed in any loose, popular sensé, but with regard 
to the limitations which the law attaches to it. In this view, con- 
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sidering that the mère license represents a police régulation, so that, 
according to the déterminations of the suprême court, even though 
given for a flxed period, it may be revoked without compensation by 
législation touching the public interests, because it represents no 
vested right, it is not possible to regard it as property of itself. Bos- 
ton Béer Co. v. Massachusetts, 97 U. S. 25, 25 L. Ed. 989; North 
Western Fertilizing Co. v. Hyde Park, 97 U. S. 659, 24 L. Ed. 1036; 
Douglas T. Kentucky, 168 U. S. 488, 18 Sup. Ct. 199, 42 L. Ed. 553; 
Chicago, B. & Q. B. Co. v. Nebraska, 170 U. S. 57, 74, 18 Sup. Ct. 
513, 42 L. Ed. 948. On the other hand, under the circumstances 
shown in the record, it so far represents invested capital that it can- 
not be disputed that a licensee's administrator, who after bis death 
obtains on its transfer a valuable considération, is required by law 
to account in his ofiScial capacity for the sum received. Neither can 
it be denied that the same rule applies to a co-partner settling the af- 
fairs of a co-i)artnership after the death of one of the co-partners, or, 
in the présent case, to RoUin B. Fisher, in case he had surrived his 
wife and no bankruptcy proceedings had interposed. Further, as we 
hâve already said, there is not hère involved tie rule of public policy 
which applies to governmental pensions and the salaries of public 
offlcers; but the case in that respect is more akin to instances where 
hôtels, livery stables, and other establishments subject to police rég- 
ulation, and requiring licenses from the public authorities, are dis- 
posed of, wlth ail the privilèges and advantages appertaining there- 
to. Having in view, therefore, the évident fact vFhich we hâve al- 
ready stated, — that nothing but a clear purpose on the part of the 
etatute to accomplish a différent resuit, or an absolute defect in its 
provisions, would lead to a différent conclusion, — we see no diflficulty 
in holding that the pecuniary interest or capital which this license 
represents, and which may customarily be made available, is prop- 
erty which the bankrupt is bound to assist in realizing for his cred- 
itors, so long as he can render practical aid thereto by merely giving 
his signature, and without that substantial assistance which it is well 
settled creditors in bankruptcy are not entitled to receive, for ac- 
complishing anything which requires skill or substantial labor on 
the part of the bankrupt after the pétition is filed by him or against 
him. We therefore agrée on this point with the conclusions of the 
district court. 

It may be claimed that the reasoning on which this resuit is based 
cannot be carried ont to its logical conclusion. We hâve référence 
especially to the matter of inventions and literary manuscripts, and 
contracts which require for their completion the skill of the bank- 
rupt. It is generally said that none of thèse pass to the creditors. 
Williams, Bankr. (7th Ed.) 196; Cop. Copyr. (3d Ed.) 176; and Low. 
Bankr. 233. However, thèse facts make no difticulty with the resuit 
which we hâve reached, because, with référence to inventions and 
manuscripts, and contracts partly completed which involve the Per- 
sonal skill of the bankrupt, there is no doubt that ail such things are 
property, as ail the authorities make clear; and they are capable of 
being assigned as such, and of dévolution by succession. Cop. Copyr. 
(3d Ed.) 177, and elsewhere. So, also, it is ordinarily said that an 
103 F.— 55 
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aotiou forbreàdi of a dontiactit» njarry, or breacli of a^ôntraçt to 
eujîe, iànd other actions of ,tort *lilcli ao not coucetn injuries to iH'opr 
erty^ do not pass to the tiankrttpt's creditors, and yet ail thèse aBç 
propertyi TÉe most that can besaid about theag exœptional rigMs 
is that they illustrate what iwe haya-already pointed out,-r-that it ia 
impossible to give any çategorical Ideflnition to tlie ■wordi"property," 
01? to ^ve such spedflc limitation to it as would al ways détermine 
its Mations to any partioular stattlte. Ail thèse things are property, 
and absolutely at the disposai of the owner of them; and yet they 
lackone asnal élément of property» in that they are not within the 
reachof creditors. But our point is that thèse exceptional illustra- 
tions relate clearly to.what is ptoperty, and therefore they cannot 
obstmet us in detenninîng whether Otaot the matter in controversy 
is property, within theiineaning of the banfcnipt act. 

The rule with référence to nonpateinted inventions has'never been 
laid down, except in the most giBneral terms; and it may well be 
doubted whetheri under peenliar circumstances, a court in bankrupt- 
cy might not compel an inventor to dô what the district court in tkis 
case compelled the owner of this Ucense to do. Assuming, as an 
extrême case, that an inventor has eompleted his invention, has put 
it in praotical form, and has depleted his estate in experimenting in 
the course thereof, and that ail that remains for him to do in order 
to proewre his patent is the nominal act of giving his signature to the 
application therefor, we would hâve a case somewhat parallel to the 
case at bar; and we cannot conoede that there are ady authorities 
of so précise a character as would prevent a court in banferuptcy f rom 
realizing capital thus locked up. 

We hâve pi^oceeded in this matter withont any spécial référence to 
the language, which we hâve cited f rom the statute. This, in terms, 
covers "prçperty which prior to the flling of the pétition he" (the 
banknipt) "could by any means hâve transferred or which might hâve 
been levied upon and sold undjw judicial process aigainst him." It 
seéms to us safer to put the case on broad grotind, rather than on 
anv peculiar phraseology of the statute, the précise scope of which 
is not plain. Very likely some of thèse words were used for the pur- 
pose of meeting difflculties arising under previous statutes In bank- 
ruptcy, by reason of the fact that sometimes a large amount of prop- 
erty was held under unrecorded deeds, which had given the debtor a 
crédit to which he was not entitled, and which might hâve been at- 
tached under the local practice in varions states, of nlight hâve been 
oonveyed by the debtor to an innocent purchaser, but which, how- 
ever, did not pass to assi^eesi in bankruptcy. Nevertheless the lan- 
guage may well be held to be so broad as to sweep in cases of the 
précise character of that at bar. However, we pass this by, observ- 
ing only that the alternative în this quotation shows a statutory 
déclaration of what we hâve already found to be the fact, — that thére 
may be property which cannot be sold under judicial process, and 
that there may be property of that character which passes for the 
benefit of creditors. 

In behalf of the trustée in bankruptcy, référence ia made to the 
pàragraph of section 70 of the bankrupt act which provides that the 
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trustée shall be vested with certain "powêrs"; and it Is claîmed that 
this applies at bar, because the bankrupt had the power to realize 
from the license. However, we prefer not to attempt to rest tbe case 
on this expression, because we doubt whether so popular a significa- 
tion can be given to the word, and whether, on a careful examination 
of the English statutes from which this was drawn, and of the dé- 
cisions of the English courts in regard thereto, we might not be re- 
quired to détermine that it is to be construed technically, as known 
to the common law. 

Questions as to the jurisdiction of the district court with référence 
to this license hâve been raised, in view of the fact that it issued to 
Rollin B. Fisher as well as to his wife; and a question is also made 
with regard to the intervention of one Chapin, who claimed an 
équitable interest in the fund derived from its transfer, and paid into 
the registry of that court. We do not understand that the objection 
as to Ohapin is now insisted upon, but, even if it were, it would be 
fruitless, because the rule is settled beyond ail doubt that any person 
claiming an équitable or légal interest in a fund in the registry of a 
court is entitled to intervene in that behalf. 

So far as Ida C. Fisher is concemed, there can be no question of 
jurisdiction, inasmuch as the proceedings hâve taken place in the 
case in which she was adjudged bankrupt, and the court therefore 
clearly had the power to proceed summarily for the purpose of merely 
compelling her to give her signature on the transfer of the license. 
So far as Rollin B. Fisher is concemed, the objection as to want of 
jurisdiction is subdivided; that is to say, it is, on one hand, main- 
tained that he was entitled to appropriais j|ie license, or an interest 
in it, to his personal use, and that t^^rore the court could not, 
in the case of Ida 0. Fisher in bankru^^^roceed summarily against 
him with référence thereto. This objection is met, however, by the 
fact that Eollin B. Fisher is himself in bankruptcy, and his assignée 
submitted himself to the proceedings in the district court, which dis- 
poses of ail substantial questions so far as Rollin B. Fisher is con- 
cemed. On the other hand, the more technical objection is made that 
the district court, in this proceeding relating to Ida C Fisher, had no 
summary power to compel Rollin B. Fisher to perform any act, — 
especially that of indorsing the license in the manner which we hâve 
described. This, however, does not touch the merits of the case, and 
is purely a moot question, so far as we are concerned. Rollin B. 
Fisher has indorsed the license, and it bas passed to a purchaser for 
value. Any decree that we might make could not rescind that, and 
would be futile. If, on the other hand, he had refused to make the 
indorsement, and the district court, in the case of Ida 0. Fisher in 
bankruptcy, had proceeded against him for contempt by reason of 
that refusai, and had fined him or imprisoned him, and the fine had 
remained unpaid, or the imprisonment was not fully accomplished, a 
practical issue might bave arisen in some wav for our détermination. 
Ex parte Baez, 177 U. S. 378, 20 Sup. Ct 673, Adv. S. U. S. 673, U 
L. Ed. . 

In No. 315 (Fisher v. Cushman) the appeal is dismissed, without 
costs, except that, in accordance with the agreement of the parties, 
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the eXpeaBèofprinting wai be paid out of the fund in the registry of 
theidistrict court, the net proceeds of the transfer of the license. 

In No. 317 (Ida C. Fisher et al., Petitioners) thère will be a decree 
afflrming the ^roceedings of the district court, \?ithout costs, except 
that, in accordance with the agreement of thé parties, the expense 
of printing will be paid out of the fund in the registry of the district 
court, the met proceeds of the transfer of the license. 
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No. 165. 

PA'rBNTSTT-'UTnjiTT— SpoïTrao Tobacco Lbav'es. 

.,The Rlckard patent, No, 6Q4j338, for an improvemeijt in the art of 
tréàtlng tobaeco leaves, whlch cônsists In sprinkllng tïie leaves of the 
gro^^lng plant wlth Chemicals— breferaljly, a solution of potash, but in- 
cludlog any alkaii— which produce spots, and are claimed to Improve the 
quallty of the leaves for use as cigar wrappers, Is void, becànse not use- 
ful; the only efCect of thç treatment. If not the only object, belng to spot 
thé tobaeco, and counterfeit .the leaf spotted by natural causes. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

F. T. Chambers, for appellants. 
W. E. Simonds, f or appellee. 

Before WALLA-CE, I^^O^BE, and SHIPMAN, Circuit Judges. 




WAIIiAGE, Circuit Jii^ipFThis is an action for tiie infringement 
of letters patent No. 604,338, granted May 17, 1898, to the complain- 
ants, for '^improvement in the art 6f treating tobaeco leâyes." The in- 
vention "relates to the art of treating tobaeco leaves which are em- 
ployed as wrappers for cigars," and purports to hâve for its object "a 
process for treating the leaves of a growing plant in such a manner 
and by such means as to provide for producing a wrapper of superior 
quality." The treatment described iû the spécification cônsists in 
applying to the leaf, while the plant is still growing, preferably by 
means of atomizere, about the time the leaves hâve reached their ma- 
turity, "chemicals belonging to the alkaline group, such as potash, 
and at the same time such chemicals as hâve à considérable afflnity 
for water, BO that the leaf will only be partially deadened at the spots 
of application^ whereby suf&cient vitality will be left in such spots to 
allow for absorption and assimilation of the chemical throughout the 
leaf, and to prevent the spots from becoming brittle." The spécifica- 
tion States that "the best mixttii*e found available forithe purpose is 
a combination ; of potash and glycerin^ — the potash having the im- 
portant property of promoting or incrèasing the burning quality of 
the leaf, wliile the glyijerin maihtains the spot soft and pliable, se 
as to maintain the usefulness of the leaf as a wrapper," — and recom- 
mends solutions bf caustic potash, known commercially as "Babbitt's 
Gaustic Lye," varying from 16 ounces to 32 ounces per gallon of water, 
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with or without the addition of glycerin in the proportion of about 
1 pint of glycerin to 10 gallons of the solution. It also contains this 
statenaent : 

"Other agents may be such Chemicals as absolute alcohol, with or ■without 
glycerin, lime, or the lilse; but It will, of course, be understood that any means 
may be employed for securing the two results emphaslzed, namely, the in- 
creasing of the burning quality of the leaf, and causing the spots to remain 
soft and pliable." 

The daims are : 

"(1) An Improvement in the art of treating tobacco leaves, whieh consista 
in applying a combustion-promoting agent to the leaves of a growing plant, 
substantially as descrlbed. 

"(2) An improvement in the art of treating tobacco leaves, which consists 
in applying an alkall to the leaves of a growing plant in spots, substantially 
as described. 

"(3) An improvement in the art of treating tobacco leaves, which consists 
in applying a mixture of potash and glycerin to the leaves of a growing plant 
in spots, substantially as described." 

The défendant treated a crop of tobacco by spraying the leaves, 
when they were about ripe and ready for cutting, with a solution of 
about one pound of caustic soda (commercially known as "Banner 
Lye") to a gallon of water, with a small admixture of molasses, sugar, 
and glycerin. 

The court below was of the opinion that the jyatent was void for 
want of utility, "except to deceive," unless it could be sustained as 
one for a process of treatment by ingrédients which wonld promote 
the burning quality of the leaf; and, without deciding that it was not 
void for want of utility, held that the treatment by the défendant was 
not an infringement of the claims, as neither caustic soda, nor any 
other ingrédient of the mixture, was a combustion promoting agent. 
The court accordingly dismissed the bill. 97 Ped. 9C. 

We are of the opinion that neither the treatment applied by the de- 
fendant, nor that described or advised in the patent, has any tendency 
to promote the burning quality of the leaf, or to improve its quality 
in any respect, and that the only effect, if not the only object, of such 
treatment, is to spot the tobacco, and counterfeit the leaf spotted by 
natural causes. 

The notion has long prevailed with a numerous class of smokers 
that cigars having epotted wrappers are superior to those without 
them. This notion is a pure delusion. It originated and has been 
propagated by the coïncidence that much choice tobacco is spotted, 
being raised in localities where this characteristic is imparted by 
natural causes, although without improving or impairing the quality 
of the leaf. The origin of the spots has been referred to varions causes 
by différent authorities; the most rational explanation being that 
in some localities they are produced by the stings of insects, and in 
others by the action of the dew. So extensively has this erroneous 
notion obtained in this country and in Europe among consumers, that 
for many years spotted wrappers hâve commanded a considerably 
Mgher market price than unspotted; and dealers in tobacco, to meet 
the demand and obtain the higher price, hâve been accustomed to spot 
their leaves artiflcially, by spraying them with acids or chemical mor- 
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dants. As is stated in Tobacco Trade Eeview, in an article published 
in 1885: 

"Of course, It was Impossible to supply the demand for eigars havlng ttils 
natural characterlstlc; but, fortunately for manufacturers, science stepped In, 
and a common vlnegar cruet, filled wlth murlatlc acld, secured the desired re- 
stât." 

Until shortly before the patent in suit was applied for, eigar manu- 
facturers and dealers in tobacco seem to hâve monopolized the counter- 
feiting of spotted tobacco; but in course of time the tobacco growers, 
seeking to share the illicit profit, began to spot their crops. So far as 
appears, they had not donc so extensively before the date of the appli- 
cation for the patent in suit; but prior to that date Connecticut grow- 
ers were sprinkling their crops, before the tobacco was cured, with 
solutions of acîds. The patentées began their experiments in Ohio 
in 1893. They commenced by spotting leaves that had been eut and 
cured, treating some with a solution of peroxide of hydrogen, and 
othersjvith a solution of carbonate of ammonia. In 1894 they spotted 
a f ew growing plants, flrst using a lye, and then Babbitt's potash. 
They observed, so Mr. Eickard testifies, that "after four or flve hours 
the plant would seem to recover from its wilted condition, and appar- 
ently had absorbed or assimilated the material thoroughly within that 
time." In the summer of 1895 they applied their process upon a com- 
mercial scale, spotting growing crops for others. In October, 1895, 
they made their application for the patent in suit. 

In their original application they made thèse statements: 

"Thls Invention relates to the art of treating tobacco leaves which are em- 
ployed as wrappers for eigars, ând It bas for its object to provide a process 
for discoloring the leaves In spots, so that the same will accurately and truly 
simulate the well-known Sumatra wrapper or tobacco leaves. * • • The 
quality of a Sumatra tobacco leaf is commonly believed to be somewhat su- 
perlor to the American leaf, and thls f act, taken together wlth the duty levied 
thereon, glves the same a hlgh marketable value. * • * This Invention 
therefore contemplâtes provldihg means for discoloring a tobacco leaf In spots 
80 that its identity cannot be distlnguished from the ordlnary Sumatra leaf, 
and, tp accomplish this result, is deslgned to employ such Chemical or other 
means ; as wlli partially deaden the life of the leaf in isolated spots, so that 
such spots will become discolored and partially or completely bleached, while 
at the same time remalning sufflclently soft and pliable so as not to destroy 
the usefulness of the leaf as a wrapper for eigars. * • * It has already 
been observed that the chemical or other agent is generally applied to the 
leaf while the plant Is growing, so that,- after such agent has produced a par- 
tial décomposition of the leaf at the point of application, the sun and rain 
will bleach out the spots, while the life stiU remaining in the leaf will main- 
tain the partially decomposed spots soft and pliable. * » • In this con- 
nection an incidental feature of the invention is that slnce the discoloring 
agent is applied to the leaf while the plant is growing, and since the discol- 
ored leaf is only partially deadened, the Chemicals will be absorbed and as- 
similated throu^hout thè leaf. This becomes very Important when the chem- 
ical employed lé such a chemical as potash, that woiild greatly increase the 
burning quality of the leaf when used as a wrapper; and It has been found 
that the chemical is more thoroughly dlstrlbuted throughput the body of 
the leaf by applylng the same to the leaf In spots, and allowlng the growing 
leaf to absorb and assimilate the chemical." 

The patent offlce rejected the application upon the ground that the 
described treatment was not useful, and the only object of the alleged 
invention was the déception of the public Thereafter the applicants 
amended their application by striking out the parts indicative of their 
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purpose to simulate the naturally spotted leaf, and inserting state- 
ments emphasiziog the utility of their treatment in improving the 
quality of the leaf. The board of exaininers again rejected the appli 
cation, stating as their opinion that "it is clear that the process has 
no substantial purpose, and can hâve no resuit, other than the fraud- 
ulent imitation of a known produet for the purpose of deceiving the 
public." The applicants then appealed to the commissioner of pat- 
ents, and before him fortified their application by the affldavits of 
two cigar manufacturers, and the unverifled communication of an- 
other, stating in substance thàt the leaves treated by the process were 
thereby improved in quality. The commissioner of patents, influenced 
by this évidence to believe that the process was useful for some pur- 
pose, overruled the décision of the board of examiners, and granted 
the application. 

Although the patent, in its description and claims, covers broadly 
the application of the chemicals at any stage of the growth of the 
plant, it is to be observed that the patentées insist that it is useful and 
efadent if applied after the plant has matured. Mr. Richard testifles 
to an instance where a crop of tobacco was eut within flve hours — 
some of it within four — of the time of the application, and found to 
be in a very satisfactory condition. The proposition that the buming 
quality of tobacco can be improved by sprinkling the leaf witb a solu- 
tion of lye or potash sufSciently strong to discolor and partly eat 
ont the leaf where it is touched by the drops, and that the leaf will 
advantageously absorb and assimilate such chemicals, even when ap- 
plied within a few hours of the time of cutting, is one which staggers 
credulity. This is so répugnant to common sensé and ordinary in- 
telligence that it can hardly be accepted as true without adéquate 
corroborative proof. We hâve carefully examined the record before 
us, to ascertain whether such proof is supplied. A number of cigar 
manufacturers, tobacco dealers, and tobacco growers hâve testified 
for the complainants to the gênerai effect that tobacco spotted by the 
patented process is of improved quality; but an analysis of their testi- 
mony shows their opinions to be of little value, beyond establishing 
the fact that the spotted tobacco brings a higher market price than 
the unspotted. The quality of tobacco difïers with différent soils, 
with différent seasons, with différent conditions of growth, cutting, 
and curing; and the testimony fails to demonstrate that under identi- 
cal conditions the leaves spotted by the process of the patent are of 
better quality in any respect than unspotted leaves. Their opinions 
are no more persuasive than those of the large body of smokers who 
hâve been so long convinced that spuriously spotted tobacco is superior 
to the unspotted, and whose fallacions judgment has created the de- 
mand supplied by the spurious article. A recapitulation of the testi- 
mony, or of the opposing testimony, would not be profitable. It 
suffices to say that the proofs fail to overcome the presumptions creat- 
ed by the conduct and avowals of the patentées. 

It is plain that the patent originated in experiments which were in- 
tended only for the purpose of counterfeiting the spotted tobacco of 
commerce. The flrst experiments of the patentées, made upon cured 
tobacco, and with chemicals useful only for their corrosive or bleach- 
ing action, prove this. It may be that their lye and potaah experi- 
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ments were suggestedï aâ Mrj.BiGkard testifies, ;by his bfelief tbat the 
sjiota on Sumatra tobacco wereitsiaused bjithe asbes blowu by the wind 
u|ioi}i. the plants. It m^iy. be tlMit they eonjectured tiiat potash, when 
spdnMed upon the groiwing teavea, would be absopbed and aesimilated 
byiitiiè plant, and M«ould;inaprojve the 'bnming quality», But the resuit 
they?|Kà4in view waa, not to imp roYe, it wae to simulate. When they 
introduced theic tceatment coinniercially, in the sutomer of 1895, they 
had^^iritikled onlya iew leaYfS, and must bave known, unless their 
judgtoent was overmastered bytiieir cupidity, that their expérimenta 
were, as to this theoÉy, of noprobative value. Their dominant object 
beingrtb make a profit- hy enabling others to commit la fraud, it is not 
unlikely that they proposed t» appeal to some tobacco growers by an 
argunïentnhaving a colorofihonest môrit; and this may explain the 
incidental suggestion in their original application for the patent, that 
the potiash treatment would.!iinprove the burning quality of the leaf. 
That they placed no re|iance upon this theory when they made that 
application is indicated; by the indirectl and inferential terms in which 
it was advanced. It they had been convinced that their treatment 
was an' improvement in the art, by which the quality of tobacco was 
improved; they would bave said so plainly and promitently in the ap- 
plication, and made thîs the mer itorioùs basis for at lèast one of their 
claims. Instead of doing so, théy avowed the object and stated the 
advaiïtage of their invention to be thé simulation of spotted tobacco. 
The apftlication was carefully drawn to enable them, to secure the 
monc^îy of spotting tobacco, either while growing, or at any other 
stagej; by the application of any chemical which would serve as a 
'*discoIoiing agent." They asked for claims covering "an improve- 
ment iù, the art of treating tobacco leaves, which consists in partially 
deadening and discoloring the leaf in spots," and "an improvement in 
the art of treating tobacco leaves, which consists in discoloring the 
leaves of a growing plant in spots," and also "an improvement in the 
art of treating tobacco leaves, which consists in applying a mixture 
of potash and glycerin to the leaf in spots" ; but, among their seven 
claims, they asked for none restricted to the application of potash, or 
of potash and glycerin, to the leaf of the growing plant. When they 
found that they could not succeed upon such a présentation, they 
made acomplete change of front, suppressed their original representa- 
tioné, put forward elaborately the theory of improving the quality 
of the tobacco by their treatment, limited the claims sought to the 
application of combustion-promoting agents to the leaves of growing 
plants, and bolstered up their case before the commissioner by ex 
parte stattements of witnesses. It is noticeable that, of thèse witness' 
es, only one.has been produced by the complainants, and his testimony 
is worthless. They iare now insisting that the patent is infringed by 
applying their proci^s not only after the plant has practically ma- 
tured, when it is manifest that the alkali or potash could not be ab- 
sorbed or assimilated appreciably, but that it iS infringed by applying 
a solution w'hich, according to the weight of testimony, has no effect 
upon the bûming quality of the leaf. 

The patent shows upon its face that it is intended to secure a 
monopoly in the art of spotting growing tobacco, without référence 
to improving its quality. The only fact that lends color to the theory 



ROWE V. BLODQETT & CLAPP CO. 873 

that the treatment of the leaves by the patented process wîU improve 
the quality is that tobacco rich in organic salts of potaah absorbed 
from tbe soil bas a porous carbon, and is tberefore of superior burning 
quality. But tobacco in which lime replaces the potash has to that 
estent a compact carbon, and will extinguish rapidly. According to 
the spécification, lime can be substituted for potash in applying the 
process of the patent. And the claims of the patent cover a treatment 
by any alkali. 

In authorizing patents to the authors of new and useful discoveries 
and inrentions, congress did not intend to extend protection to those 
which confer nô other benefit upon the public than the opportunity of 
profiting by déception and îraud. To warrant a patent, the invention 
must be useful; that is, capable of some bénéficiai use as distin- 
guished from a pernicious use. 

The decree of the court below is aflrmed, with costs. 
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(Circuit Court, D. Conneeticut. August 14, 1900.) 

No. 938. 

!. Patents— Designs— Limitation as to Sdbject of Patent. 

Design patents refer to appearance, and not to mechanieal ntility, and 

are Intended to apply only to matters of ornament, in whlch the utllity 

dépends upon the pleasing effect Imparted to the eye, and not to any new 

function. A calk for a horseshoe is not a proper subject for such a patent. 

2. Samb — Horseshoe Calk. 

The Rowe design patent, No. 26,587, for a design for a horseshoe calk, 
is void because the article is not an appropriate subject for a design 
patent. 

In Equity. Suit for infringement of a patent. On final hearing. 
William E. Simonds, for complainant. 
L. P. W. Marvin, for défendant. 

TOWNSEND, District Judge. Bill in equity for infringement of 
patent No. 26,587, granted to Allen H. Rowe, Eebruary 2, 1897, for a 
design for a horseshoe calk. Thèse calks, which are made separate 
from the shoes, are formed from square bars of steel on hand screw 
machines. The end of the calk which comes in contact with the earth 
is in the f crm of a truncated cône. On the other end are screw threads 
for attaching it to the shoe. Between the two ends a part of the bar 
is lef t untouched, f orming a square base or shoulder. Calks of this 
character were very old. "What complainant claims as new, and em- 
bodied in his patent, are two features,— a groove, eut by a distinct 
Opération at the hase of the threaded end of the calk, and a central 
"downward projecting curved part" on the surfaces of the base or 
shoulder extending upon the surface of the truncated cône. None of 
the deféndant's calks has the groove. Complainant, however, claims 
that said groove is a negligible féature. The curved surfaces, irregu- 
larly and indefinitely formed, are found in most of deféndant's calks. 
Défendant shows that the groove thUs applied to hoi-seshoes is old. 
Calks with such grooves were made in 1871. Patent No. 470,702, 
granted March 15, 1892, to W. Pierce Marsh, shows such a groove. 
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Furtteriûore, it ia iipçp^y ; aor aiia.p^iiq^i.gf the ii?14 and .^Il-known 
DjetljGMÎiQf ,making^ët|SÇEew%'aiid ;i|i}^'^ jf^çre i^swiçe the same pur- 
g^sei. TàedOA^FDwapdtprïOJectingsCui^^^f p£ tlie base 

orjshoiilder are OBly sf^li chapg^s fro[ip,t^[|)riç«r art as would be made 
bj ihe ordinarj naie^hîUDifi,wit}ioat ià|( ^e|ccisg(jo| anj inventive fac- 
ulty, or are the resuit osfffereaçcidteÀt.oçcar«le§siiess in forming the 
calks. JTK^ lorming tooî w^ich is p^eçl/iii turning out thèse calks 
opérâtes on the same principle as a hollow auger, or the ordinary pen- 
cil shaypener. It appears fliat,, ifjthfitoçl were ri;n down sufflciently 
f ap upw tbe bar of metpJv.tibie base p^|i^e cpnipai énd of the calk de- 
scribedt^'fîircle, leasing theçur^der side o^ the base or shoulder straighf 
acrpes on ail fouPiSides; but, if therejçjianced to it)e apy variation in 
thÇ'Size ©f the métal, or capelessnes^ ip Bianipulfating the tool, a flat 
surface might be left on one or more ôf ^he sidea-pf the base or shoul- 
der, causing a curved line, like that claiœ,eà by copiplainant in his pat- 
ent. In short, the configuration claimed by complainant as the es- 
sential feature of his alleged novel shape is such as one makes in 
sharpening a square peiiciL yith the circçilar pençjl sharpener. TMs 
contention wasproved by jshowing tlie machine fcywhich thèse calks 
are formed. The defeiïaànl: further shotvé, by Côniiiàrîson of a calk 
made for complainant more than six years prior to the patent in suit 
with a calk made for him under the patent in suit and a calk sold by 
defendaiËti that the only différence between the three is in the degree 
of flat Wtt'rfâcfe on the base ôi; shôùldèr of the càjk and the set-screw 
grôp^ê,!àtod ,thâ!t, thereîore^' thè three àré identîëàl in law. I décide 
this case, however, upon the broaderground that patents for designs 
are intended to apply to matters of omament in which the utility dé- 
pends upon the pleasing effect impartedi to the eyè, and not upon any 
new function. The advantage claimed by complainant for the in- 
creas€;dj flat surface afforded, Êf the cunfed Une, which is the essential 
featlire'of his patent, is to énhance tte mechaniçal utility of the calk 
by thus making a stouter shouldèr, Which woùld net so readily be- 
come bruised ont of shape, and which, théref Pre; could be more easily 
rempye(i with a/wrench,.:when worn, fromthe shoe;, It is signiflcant, 
in this ipoimeotion, that the patentée flr^t appHed for this essential fea- 
tu^e.Pf4ownward projecting curved lines on the sides of the base as 
a meGhanical invention, which application was rejected, and that he 
the]ç^ attempted to cover the same featupe by a deçign patent. Design 
pateptp refer to appearance, not utility, ÎTlieir objtect is to encourage 
wprks pf art and decoratipn which appeal tp the eye, to the esthetic 
emfltipns, to the beautifut, A horseshpQ calk isa mère bit of iron 
or Steel, npt |ntended fer displ^y, but fpran obsqure use, and adapted 
to bf> applied to the shoe pif a liorse fqr, use in snpw, ice, and mud. 
"The qpeptions an examiij,çr asjîs himself "^hile investigating a device 
iov î[ (J^fsign patent are, not; What will it do?' but^How does it look?' 
'Wh^tjPew effect does it produce uppu jtheeye?' The term 'useful' in 
relation to designs means adaptation to prpducing pleasa9.t émotions." 
Theremust be "originality and beauty; mère mechanical skill is not 
sulBci'eDt/' isrprthrup y. Adams, 12 0. G. 430, Fed. qas. No. 10,328, 
approved in Smith v. Saddle Co., 148 TJ. R, 679, 33 Sup. Ct. 768, 37 
L< Ed. 606; Ex parte Parkinson (1871) Çpfli. Dec. 251. A decree may 
bepntered dismissing tlje bill. . / i; ; , 
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SMITH V. RIDGELY. 

(Circuit Court of Appeals, Sixth Circuit. Tuly 14, 1900.) 
No. 804. 

1. Patents— Inpringbment—Right dp Licenbee to Sue Patentée. 

A llcensee may sue the patentée, wlio granted the llcense, for înfrlnge- 
ment of the patent withln the bounds of the llcense. In the same manner 
and wlth like effect as though the patentée were a stranger. 

3. Same— Suit against Patentée for Infhingement— Estoppel. 

A patentée, who bas asslgned hls patent or granted an exclusive llcense 
tjiereunder, when sued for Its infrlngement, cannot deny Its validlty; but, 
subject to such limitation, he may Invoke the prlor art to Umit Its scope 
in défense to the charge of Infringement to the same extent that a 
stranger might. 

8. Same— Infringement— Wali.-Paper Trimmees. 

The Rldgely patent. No. 408,193, for an improrement In wall-paper cut- 
ters and trlmmers, construed, and hcld Umited in its scope by the prlor art 
to the particular location and construction of the spiral spring shown in the 
spécification, the purpose of which was to give a yleldlng movement to the 
blade, and, as so limited, not infringed by machines made in accordance 
wlth patents Nos. 533,374 and 533,375, subsequently issued to the same 
inventer. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This Is a bill in equity flled by the appellant. Mark A. Smith, for the purpose 
of obtaining an Injunction against an infringement of certain patents by the 
appellee, Charles T. Eldgely, and to recover for profits and damages. The 
parties to the suit were originally joint owners of the patents. ïhey vrere 
Issued to Eldgely for himself, and as assignor of a one-half interest therein 
to Smith. Thèse patents were Issued, the flrst on the 25th day of September, 
1888, and was*numbered 389,901; the second was issued on the 30th day of 
July, 1889, and was numbered 408,193; and both were for improvements in 
tools used for trimmlng wall paper and other like purposes. Prlor to July 
23, 1894, the said parties were engaged in the manufacture and sale of imple- 
ments constructed upon the patents above mentloned, under the firm name of 
Rldgely & Smith, and had built up something of a business. On the day last 
mentloned, Ridgely made a proposition to Smith to buy or sell ail the rights 
of the other in the partnership, including the stock on hand, the good will, 
and the exclusive rlght to manufacture and sell the patented Inventions at a 
priée therein named. Smith accepted the ofEer, buying Ridgely out at the 
priée stated in the latter's proposition, and thereupon the parties entered Into 
the followlng contract in wrltlng: 

"This agreement, made this 23rd day of July, 1894, between Charles T. 
Rldgely, of Sprlngfield, in the county of Clark and state of Ohio, party of the 
first part, and Mark A. Smith, of the same city, county, and state, party of the 
second part, wltnesseth that whereas, letters patent of the United States Nos. 
389,901 and 408,193, for an improvement In wall-paper cutters and trlmmers, 
were granted on September 25, 1888, and July 30, 1889, respectively. to the 
flrst party, who was the assignor of one-half of each to said second party; 
and whereas, letters patent of the TTnited States No. 480,516 for an improve- 
ment in stralght edge, were granted to said parties jointly on the 9th day of 
August, 1892; and whereas, said parties stlU own said letters patent; and 
whereas, the party of the second part Is desirous of ownlng the exclusive right 
of maklng, using, and vending paper cutters and trlmmers and stralght edges 
containing said patented improvements: Now, therefore, the parties hâve 
agreed as foUows: The party of the flrst part, for the considération herein- 
after stated, hereby grants to the party of the second part and assigns the 
exclusive right to make, use, and vend wlthin the United States, subject to the 
condlttons hereinafter named, to the end of the term for which said letters 
patent were granted, and for such additional tlme as said patents, and each 
of them, may be extended, paper cutters and trlmmers and straight edges 
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eontalnlng the patented Improvements covered by the letters patent above men- 
tloned. In considération whereof, the party of the second part agrées to pay 
to the saldflrst party one hundred i$100) dollars for each and evei-y thousand 
paper cutters or trlmmers contàining any of the Improvements covered by 
said letters patent made and sold by sald second party or assigns, and further 
agrées on the flrst days of January and July of each year to make to said flrst 
party fuU and triie retums, undei^'oath, of ail the paper cutters or trimmers 
eontalnlng sald patented Improvements sold by him and his assigns during 
the precëdlng six months, and to léttle In full for the same. It Is further 
agreed that said second party and aâsigns shall bave thé right at any time 
to purchase the entlre Interest of sald flrst party in the improvements covered 
by said letters patent for the sum of one thousand ($1,000) dollars, upon tender 
of whleh ampunt said flrst party agréés to déliver to said second party an 
asslgnment or asslgnments. In wtiting, conveylng to said second party and 
assigns the entlre Interest of sald flrst party In and to said Improvements 
, covered by sald letters patent, and In and to said letters patent therefor afore- 
said. In wltness whereof the sald parties bave hereunto set thelr hands the 
day and year flrst above written. Charles T. Ridgely. 

"Mark A. Smith." 

On the 29th day of January, 1895, Eldgely took ont two other patents for 
Improvepients In paper-cutting tobls,— one being No. 533,374, upon an applica- 
cation flled December 14, 1894; the other. No. 533,375, upon an application 
flled August 16, 1894,— and thereupon commenced to manufacture and sell paper 
cutters aad trimmers under his new patents, wherein Is the Infringement com- 
plalned of. The défendant, Ridgely, denled infringement, proofs were taken, 
and the case was brought on for hearing. The circuit court found that, la 
View of the prlor art, the Inventions covered by the flrst two patents above 
mentioned stood vrlthin such narrow Umlts that the Instruments manufactured 
In accordance wlth the two later Êidgely patents dld not Infrlnge. Accord- 
Ingly a decree was passed dlsmlssing the bill, and the plaintifC bas appealed. 

Paul A. Staley, for appellant. 
H. A. Toulmin, for appellee. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

SEVEEENS, Circuit Judge, haviug made the foregoing statement 
of the ease, delivered the opinion oî the court. 

By his bill in this case, the plaintiff coinplained of the infringe- 
ment of both of the patents flrst, mentioned in the preceding state- 
ment as having been originally owned by both parties, and of which 
he holds the lîcense to use the defendant's one-half interest. But 
the plaintiff has siiee then appàirently ignored the first patent, and 
now seeks for the establishment <)i tke rights clainjod by him under 
the second patent, No. 408,193. We shàll, thetefdre, in dealing 
with the case, proceed upon- a comparison of the invention embodied 
in the second of thè patents to Ridgely and Smith, with the inven- 
tions covered by the two later Ridgely patents. tThere can be no 
doubt that à licénsee may sue the patentée, who has granted the 
license, for infringing the patent within the field covered by the 
license, in the same manner and with like effect as though the pat- 
entée werè a stranger. Littlefield v. Perry, 21 Wall. 205, 22 L. Ed. 
577; Adriaûçe, Platt & Co. v. McCormick Harvesting Mach. Co. (G. C.) 
55 Fed. 288; Walk Pat. § 400. Tlie plaintiff contends that the défend- 
ant, having granted the license to him for a valuable considération, is 
estopped from denying that the patent is valid, and we are of opinion 
that he is right in this. In a casé recently decided by this court, it 
was held that the patentée, af ter having transferred his interest in 
the patent, was precluded from denying the validity thereof to the 
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same extent, and to the same estent only, that a third person would 
be, subject to the limitation, however, that he could not allège the total 
invalidity of the patent; the resuit being that he is still left at liberty 
to show that, assuming the patent to be valid, it is nevertheless sub- 
ject to the limitations imposed thereon by the prior art. Subject, 
therefore, to the limitation just mentioned, its scope is to be tested by 
the principles which are generally applicable. Noonan v. Athletic 
Club Co., 39 0. C. A. 426, 99 Fed. 90, and see Manufacturing Oo. v. 
Scharling (0. C) 100 Fed. 87. Adopting thèse premises, we will pro- 
ceed to ascertain what are the limitations of the patent alleged to be 
infringed, and, having ascertained thèse, will then proceed to the in- 
quiry whether the defendant's manufactures infringe the patent, 
the scope of which sball hâve been ascertained. 

The plaintifl's patent, No. 408,193, was for improvements in tools 
for cutting paper, trimming shades, etc.; and the complète tool con- 
templated consisted of the combination of a head, B, having a re- 
ceding face in circular form on one side thereof, in which a disk- 
formed blade. H, was located, the surfaces of the head, one of which 
is lettered "C," Fig. 1, projecting slightly beyond the blade and on 
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eaxïhfBide tibiereof to act against tfeeipâe of the gyide-strip. G', shown 
iniuFigî: 2*i liTbe blaôei was mQuate^i upon an arbor flxed in the 
centèï of the recess of the head, and there was a gauge, O, extending 
across the headj and having a v^erljcal shank, R» a chaijnel in the head 
in which the shank was slidinglf t|iOHnted,andaBpringfittedaround 
the shank, resting upon a shouMe» thereof onits upper portion so 
as to press the gâuge downward normally, with a stop to prevent 
the spçing from forcing the shank ont of the channel. Figs; 1 and 
2 of the drawings are exMibJitéd, which, with the foregoing descrip- 
tion, sufficiently explain the bàsi» of the patent. Claim 1 is for the 
wholè: eombination of éléments abové enumerated. Claim 2 is for 
those parts of the tool connected with the head, which consist of the 
gauge, with a shouldered shank, moving in a chânnel of the hea;d, 
— the ; shank being threaded at the upper end, and having a nut 
therdoUj^-and the spiral springi The third claim involves the eom- 
bination lof the head, thè blade, the gauge provided with dépend- 
ent lips,iiahd a.flange extending laterally beyond the lips. Claim 4 
combiites the head, the disk blade, the arbor, and a jani-nut on the 
end> of the airbor. Theâftï is similar to the fourth, but includes, 
also, a recess in the head around the arbor, in which is located a 
washer, projecting somewhat beyond the adjacent surface of the 
head. ï|he défendant introduced évidence to show the prior art, 
consistitog of several patents for pàper-trimming tools, and proof of 
the pribip use of another of such tools. A patent to Van Horn for 
a wall-pâper cutter, isisiied in 1883, shows a head, with an oblong 
block carryftg '^ disk-bladeiin an opening or slot in the lower end of 
the block journaled up«n a shaft or boit extending through the 
same. From the upper efid ' of the block extended a screw-threaded 
stem, which projected through thefigad, and had a nttt for adjust- 
ing the blade up or down, It had a straight edge or guide, with a 
channel or slot therein parallel to its aides; and there were flanges 
extending from the head and running in the slot, and lips or flanges 
descending from the head to bear against the edge of the guide- 
strip. This patent contained nearjy ail the éléments, though some 
of them were in cruder form, possessed by the plaintiff's patent. It 
had a head, a disk-blade journaled therein, a channel for the vertical 
oblong block, and the stem in prolongation thereof, the vertical 
shaft consisting of the oblong block and stem, a guide-strip, flanges 
running therein, and flanges running on the edge of the guide-strip. 
It did not contain a spring to givè a yielding movement to the ver- 
tical shaft carrying the disk-blade, nor did it hâve the reeess in the 
side of the head for the blade. Kgçurring for a moment to the fact 
that the member moving verticâlîy through the head in the Van 
Horn patent is called a "block," and the stem intégral with it is 
called a "stem," they are the mechanical équivalent of the corre- 
sponding member in the complainant's patent, — crude in form it is 
true, and suggestîng the well-kûôwn rule that a mère change of 
form or proportions, or the perf ectinJÈ .fterepf , by mechanical skill, 
does not create a patentable differeiiœ: Another earlier patent for 
improvements in paper cutters was that to Claske, of August 14, 
1888, upon an application filed in February, 1887. This patent 
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shows a head with a vertically projecting part of semicircular form, 
in the face of which is a circular dépression to receive a disk-blade 
wMch is journaled upon a boit running through an arm let down 
from the upper part of the upright projection, and into the upright 
portion of the head. A flange is f ormed upon the lower edge of the 
head, to work against the face of the guide-strip ; and another flange 
is constructed upon a latéral projection of the head, to work against 
the other side of the guide-strip, thus insuring a direct movement of 
the cutter. Adjustment is made by means of set screws running 
down through the head and resting at the lower end, — two of them 
on a strip or gauge moving upon the upper surface of the guide 
pièce, and another upon a roller also moving on the guide pièce. 
There is a handle to operate the cutter attached to the head. In 
this patent, it will be observed, there is no vertically moving mem- 
ber, as in the Van Horm patent, and no spring to aflect the opér- 
ations of the cutter. Some improvements were made upon this cut- 
ter in a patent to Clarke & Robinson, of date March 18, 1890, upon 
an application flled June 13, 1888, relating mainly to the means for 
adjustment vertically of the knife or blade. This was effected by 
pivoting one end of the frame in whiçh the blade is fixed to a ver- 
tical standard attached to the bed or gauge, securing the other end 
to a like standard afflxed to the other end of the bed of the ma- 
chine ; this last standard , having a clamping screw projecting at 
one side, on which moved a perpendicular slot f ormed on that end 
of the knife-carrying frame. By moving the slotted end up and 
down on the shauk of the screw, and tightening the latter at the 
proper position, the knife is then held vertically at the place de- 
sired. Another paper trimmer, called the "Union Paper Trimmer," 
one of which was produced in évidence, is shown to hâve been man- 
ufactured at Meriden, Conn., and to hâve gone somewhat into pub- 
lic use as early as 1886. This trimmer was a simple aflair, but it 
had a head with a disk-blade journaled therein; the head being 
supported by elliptical springs having roUers at either end, thus 
affording means for depressing the blade as desired by bearing 
down upon the frame carrying it. Washers were put upon each 
side of the blade shaft, to prevent friction between the head and 
the blade. Eude handles were cast upon the frame for the purpose 
of manipulating the tool. The cutter was used in connection with 
a guide-strip. Objection was made to the évidence relating to the 
Union trimmer at the time it was taken, for the reason that no 
sufficient ground was laid for it in the answer, and notice was given 
that a motion would be made to strike ont the déposition, and a 
motion to that efEect was subsequently filed. But the motion does 
not appear to hâve ever been brought to the attention of the court, 
and we therefore infer it was abandoned. 

From what has been stated, it appears that when Ridgely applied 
for the patent. No. 408,193, he must be presumed to hâve known that 
paper trimmers had already been made in which there had been em- 
ployed a head or frame, having a recessed face at one aide thereof to 
receive the blade, whereby surfaces were left at each side of the b''ade 
to act against the edge of the guide-strip; a disk-blade journaled in 
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thé !fecess of tiiè hêad; a gauge exténdiiag across the heâd; a knife 
framie Mving a vertical shank slidingiy inounted in a channel made 
f^t tâe purpose;':* spriùg to support tlë'^nife-carrying îrame, whereby 
à''varjing pressttré tiotfld be put upon tîie knife; washers upon tho 
kaife shaf t betWéeri tËfe knife and tliè'îrâme to ea^ the friction; 
and a handle whèfèWitli tp manage thfe cutter. We hâve in a pre- 
ceding part of this opinion stated Wliat Eidgely claimed for his in- 
'eqtîon, ànd, by conipàrin^ ît witli tàe foregoiiig statement of the 
coÉiditibn of thé art at'thàt tiine, itii qtiite apparent that there was 
nothm^new in Ms intention, except ttie introduction of the spiral 
spring Into the châiiBiel of the cutter head, wherèby the objections to 
the rigîd construction èf forïner cuttérô were overcome, and a yielding 
niovemeùt given to the blade,-^a ptoperty thought désirable in the art. 
But thife, too, had in a certain yvëy already beeh acéomplished, — ap- 
paféiitliyy however, by ràther cltimsy à;n'd inadeditiàte means. The 
meanëppôvided by him operated iû â spnieWMt différent way, and pro- 
ducëd l^ter results. Td the'ejttëtit of this improTément his patent 
was validj but il ob-viousiy liiïiits its scope to thëparticular means 
invented by Mm. The fo'llott'lng c&nsideratioiis wiU demonstrate the 
correctiiéss of this Conclusion: H is a settled rule of law that the 
meré côiQbination of seTeràl patts, èhosen from^tld machines in the 
same art, te perform in a néw matîhine the samé fuilctions which they 
perfortnéii in the old machinés, wherè the adaptations are such as re- 
quire only the Bkill of aiiechanic ttainéd in theftrf;, is not patentable 
as an ihvetitîoii. In thé UMoh TVimmer thé spring supports the head, 
ând throiTièh it the bladë ^hich i^ fixed Within it. The spring rests up- 
on rolleri^ Which moTetii)Oti the uppét* îàce of the guide. If for thèse 
rollers We shoiild substitute the pressing strip found in the Clarke 
patent, wé Should hâve substantially ail the éléments involved in that 
part of the Eidgely patent, NoJ 408,193, associated in the opération of 
his spring device. And the other éléments of his oombination were 
ail ôld, or at most were but mete mechanical imptovements of old 
forps, net âffecting theit îttode of opération. Do the trimmers made 
unàer thé newRidgely' patents infringë his former patent, as limited 
to the spécifie means èmployed in the Mter for giving efect to the ad- 
vantagés secured by the intrôdûctîoû of the spring between the blade 
carrier âûd thé gauge/ or ■'ipresëîng strip," as it iè ealled in the Clarke 
patents? lû thé flrsfof thénéw patenta the head in which the blade is 
fixèd is pi¥oted'Upon the gattge at oné end thèreof,'aiid a coiled spring 
is turnëd ttMtind the pivbt; and conhected at one end therëof with the 
gaiige, and at the other with the head, ànd so adjusted that normally it 
tends to throw the gauge and head apatt. This tendency is overcome 
by pressure ùpon the othëi?'ènd of the head, which causes the blade to 
descend to the desired position. Ah liicidentâl advantage is the lever- 
age upon the blade which is bbtained by this construction. There is 
no vertical shank upon the gailge or channel in thé head in which the 
shank is slidingly mountéd, as in the Oldér Eidgely patient. In the sec- 
ond of the two new patients the gàuge ànd head are pivoted at the 
eiîdj as in the flrst; bùt1:hé spring is transferred to the other end, and 
coiled around a pin attaèhéd to that end of the hèad, descending into 
a hole or channel in thé gâugè. The pin does not ïnove vertically, but 
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în the arc of a drcle; the movement being controlled by the fixed 
pinion on which the other end of the head or frame revolves. If the 
patent alleged to he infringed had been of a primary character, or 
one embodying a distinct and substantial advance in the art to which 
it relates, we should probably be able to flnd in the new Ridgely pat- 
ents, and particularly in the last one, the équivalents of the éléments 
combined in the patent now held by Smith, as was done by this court 
in référence to the important and very novel inventions in the cases 
of McOormick Harvesting Mach. Co. v. G. Aultman & Co., 37 U. S. 
App. 299, 16 C. C. A. 259, 69 Ped. 371, and Bundy Mfg. Co. v. Détroit 
Time-Eegister Co., 36 C. C. A. 375, 94 Fed. 524; but as the plaintifPs 
patent is sustained merely for the peculiar location of the spring in 
the trimmer, eiïecting the spécifie mode of opération resulting there- 
from, we think the defendant's patents do not show an infringement 
thereof. To hold otherwise would be to admit thât the plaintifPs 
spring device covered a spring located anywhere in the trimmer for 
the purpose of modifying the eiïect of pressure upon the head and 
blade. This we cannot do, in view of the similar device in the Union 
paper trimmer. 

The claims in the plaintiff's patent, other than claim 1, stand on 
equally narrow ground. The second relates only to the spring device, 
and the spécial means set forth therein for operating it, among which 
is a shouldered shank on the gauge "screw threaded at its upper end, 
and provided with a nut." Nothing of the kind is f ound in the defend- 
ant's structure. The third is for a gauge extending across the head 
and "mounted in the head," referring to the vertical shank thereof 
sliding vertically in the channel of the head. The défendant does not 
employ a gauge having such characteristics. The fourth includes "a 
disk-blàde having a central bore constructed with a seat"; that is, 
countersunk on the inner side to receive the correspondingly formed 
head of the arbor on which the blade tuma. The bore of the defend- 
ant's blade is uniform through its thickness, and ia not constructed 
with a seat. The side of the disk-blade is flat at that place, and so is 
the inside pf the head of the arbor. It may be that this peculiar con- 
struction of the plaintiff's blade and arbor ia not, as matter of fa et, 
material; but it is claimed in that spécifie form in the patent, and in 
the spécifications the description of the blade and the arbor is not 
gênerai, but of this form only. It cannot, therefore, be claimed that 
it is immatériel, — certainly not where the jysdent stands on such lim- 
ited grouhds. 

As to the fifth, it is not contended that the defendant's patents in- 
fringe it. But counsel for the plaintiff refer to certain évidence in 
the record from which it appears that the défendant, prier to the com- 
mencement of the suit, caused to be made 380 trimmers according to 
his new patents, and they contained, also, a washer resting in a recess 
in the head bored out around the arbor hble ; and upon this proof it 
is claimed that the plaintiff is entitled to an injunction to restrain 
the défendant from inf ringing the fifth claim of his patent. In the 
Union paper trimmer was a washer at the same place for the purpose 
of holding the blade away from the head and preventing friction be- 
tween them. The modification of this in the plaintiff's patent consist- 
103 F.— 56 
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ed io boring a sest f pr the ;iiya,9h^f„iîi ;^e li§j^, bqî t^iat oijly , ^ paf t OjÇ 
the tliickftfi^ ofethc! washer sliQuld prpject into tl^e space Êetw^j^ the. 
blade and the head, There was floi^ing new 1% meehanics in ïprming 
this recess for tli? washer, Besfid^Sj this çJaim ca^ls for the disk-blade 
andthearbor of >thej?peci|lcatioiis,j^ojpne othier heing therèin suggested 
thau those particularly de^cyibed at.pf>iccel of tbé^8ubstance of the in- 
vention; anid thèse, as wehave a.trça,àj said, are not suçh as are used 
by the défendait- Upon ,the wholp, we are of opinion that the decree 
of thé Circuit; court ^hould be afflpmed. It is so ordered. 



1 THjE GBOPiiÇSfB! FARlkVBiLL et; aL (flve cases). 

(Circuit Court ofAfcekls/àisçQnd Circuit July 25, 1900;) 
NOS; 10&-113. 

1, MXftîfiiiB iî;ïfeN8— RhpXIRS Ani SÛPPLiES— REPRBSfeNTATION ÔP OWNERSHIP 

'' BY' OtfiR¥BRÈR -• i ' ■ ! ■■ / ■...,■;■■ 

A steamship company having Its place of business in New York City 
r thrpjigji ttsrpfficersrproeured repairs to he n3a<^e and supplies furnished to 
;a Tei^iBÏin îthat port,; i;epresenting that It wî^s thé owner'of éuch vessel, 
rilthoiig'h^he yéssél was In fâct owned. In ÇleVeland, and thê CÔJnpany was 
In poMSeàSîon iinder a cHàrtër wilch reqùlred ït to make ?all>ïepalrs and 
fumlslj'all, BuppUes at lia own expepse, and to keep ttte tessel free fron^ 
liens. i;iiil^e2<ji, ttiiatpersp^s making ri^p^irs or furnl^hing suppïies on such 
representn,tlons ^eré not bouud td; njake, further InQÙlrîés as to owner- 
sMiifbut wré, Justlfied ln,telylng oir stlch représentation, aiiiï, whef e there 
was an éi^resS agi?eémélit for a liefl, the vèstel Vas botoà thëreby; but 
that, m'thé abfeence df suidà a^eetnéat.or whère no Inqrflryor statement 
was çia^eias to ownfTshlp, there; vfould be np lien, altbough. the repairs, 
or supplies were eharged'to the vessel, the presumption being that crédit 
; was glTen to thé ôupi)oàefl owitlér. 

A llbelaW Vho maoe repalrs o* such tesSel undët' aU a'éréenient with 

thé port >c#miaîv-#Brth6a chargé efith'é work; wlththe approval of an 

: offleeuiof thé^^çQiittïianyt co a itatei^ént by thfe port ;c&ptalHnhati the yessel 

was owuçd ^ fie. comçany,, and was, "good for the bill,'' but who made, 

no rnquirlçs of the cpnjpàny, and no agreement wlth It fof a lien, wàs 

. not entitled to à' lien thej^ètor. ' ' '■' 

Shlpmkm, Oii-CTlt Jtiâ|fèi dfsseBtlng as to the secoUd point 

Appealé from theDistrîct Court of the United States for the South- 
ern District ofNeTfYorkfc m ! • 

Thèse cases corne before this court on appeal by Nicholas J; Boylan 
and Syndenham Scottj theclaiihaïàts, as ownetsof the «teamghip 
Gèoi^eFarwelli from decleeesôf the district court, Southern , district 
of New Yorkyéustaininglibelsâled against said steamship for repairs 
and supplies. ■ f 

James Byrûë, fôr appêUants. ' 

James K. Summers, for appelleés Philip and otiiëri" 
Edward G. Senedict, for appellee' Pollock. 
James F. 'F6Îey, for appellee Hoffmire. 
Le Roy S. Gore, for appellees Tregarthen. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. The owners of the steamsliip were 
résidents of Cleveland, and on her stern, at the several times men- 
tioned, appeared the words "George Farwell, Cleveland, Ohio." On 
November 17, 1898, she was chartered to the Manhattan Steamship 
Company, a corporation organized under the laws of the state of New 
Jersey, but doing business in New York City. The charter was for 24 
months at $1,000 per month, with an option to purchase at a stipu- 
lated price. The Parwell was built for a freighter on the Lakes, and 
it was the intention of the charterer to overhaul her so that she would 
be fit to run with other steamers on a coastwise line which it expected 
to establish from New York to Southern ports. The charterer was 
to bear ail expenses, including altérations, repairs, and addition, and 
agreed to keep her free and clear of ail liens, incumbrances, and debts. 
The vessel was delivered to the charterer at Buffalo, was brought 
through the canals and St. Lawrence river, and reached the foot of 
Twenty-Fifth street, South Brooklyn, considerably damaged by sea 
périls encountered on the voyage. Upon her arrivai at South Brook- 
lyn parts of her engines and bther machinery were taken down and 
removed from the vessel, and she went out of commission. Her sup- 
ply of coal was taken out, in order that changes might be made in her 
bunkers, and that new bulkheads might be put in. In this condition 
she was towed from South Brooklyn to East Fourth, borough of 
Manhattan, and while at the foot of East Fourth street she was fur- 
ther dismantled. Her System of iron piping was removed, to be re- 
placed with copper. While she was in this condition, and while this 
work was going on, the claims of the libelants accrued. AU of the 
work claimed for and ail of the supplies and materials were f urnished 
(except the supplies fumished by Nieman) while the steamship was 
lying at the foot of East Fourth street. 

The foUowing propositions seem to be established by authority: 

(1) The charterer of a vessel becomes the owner pro hac vice to such 
an extent that he may bind the ship for repairs and supplies, when 
there is nothing in the charter restricting him in that particular. 

(2) "Neither reason nor public policy forbids the owner and the 
charterer from making" an agreement that the charterer shall supply 
such things, and keep the ship free of liens therefor. The Kate, 164 
U. S. 465, 17 Sup. et. 138, 41 L. Ed. 516. 

(3) If the person furnishing the labor or supplies knows the terms 
of such a charter, he cannot hâve a maritime lien upon a foreign vessel 
when he furnishes such labor and supplies upon the order of the 
charterer or the charterer's servants, even though he charges them 
to the vessel. The Kate, supra. 

(4) The same rule will apply even if the person so furnishing labor 
and supplies has no knowledge of the contents of the charter party, 
"If the circumstances attending the transaction put him on inquiry 
as to the existence and terme of such charter party, but he failed to 
make inquiry, and chose to act on a mère belief that the vessel would 
be liable for his claim." The Valencia v. Ziegler, 165 U. S. 264, 17 
Sup. et. 323, 41 L. Ed. 710. 

(5) Where supplies and repairs are ordered in a fçreign port, not by 
the master, but by the owner, there must be some affirmative évidence 
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to Bàow ;tMt the crédit of the ship was pledged as security for ^j- 

Thèse proportions dispose of aU the questions raised on thèse ap- 
peals. ' , 

The Philip Claim, 

The superintendeût of the Manhattan Steamship Comi)any, the 
charterçr, Wènt to libelant's shop, and said there was éome work to 
be donè ôtf the steamer George Farwell. Llbelant asked him for 
whoin thè work was to be done. He said the Manhattan Steamship 
Company owned the boats. The libelant, having had s'ome préviens 
trouble m collecting bills, replied that he did not wish to do anything 
for the Manhattan Steamship Company, whereupon the superintend- 
eût said, "Do it on the crédit of the vessel." Hère we hâve no ques- 
tion of the libelant rbeing put on inquiry. He did, in fact, inquire, 
and waJs infornied ,by a person who ought to hâve known, and who 
was ohe bf the chàrterer's ageijts, that there was no charter restric- 
tion. We find no authority wh'ich would seem even tô imply that the 
libelant, under such circumstances, was bound to make any further 
inquiry, or to search the documentary title to the ship. If the resuit 
is a hardship for the owners, they, rather than the libelant, should 
sufEer, because they tumed over the possession of their ship to a 
çharterer who allowed its ageûts to misrepresent the situation. "We 
are further of the opinion that libelant was entitled to rely on Schley's 
direction to give crédit to the sEip. He was not a mère subordinate 
employé, but the chief engineer and superintendent of the particular 
departiùént concerned with work of the sort fumished. The claim 
of this libelant is, therefore, sustained. 

The Hoffmire Glaim. 

In this case the weight of évidente is to the effeet that Newcomb, 
the général manager of the steamship côiçpany, told libelant that "he" 
(meaning thè cpmpany) had Iwtîght the ship, and that the work was 
doue upbn ah express undérstâriding v?ith him that "the ship was good 
for it." Thè daim ôf 'this libelant is therefore sustained. 

The Pollock Claim 

The supplies in this case were f urnished upon the order of the 
purchasiEgâgent of the Manhattan Steamship dompany, who stated 
that the stêamishit) oompany owned the George Farwell. Nothing was 
said betweén the libelant and the purchasing agent, or any person 
rèpresenting the steahiship company, in respect to a pledge of the 
vessel, and there are no circumstances în the case from which an 
«nderstariding that the vessel wa« tô'be pledged for the supplies can 
be implied. Thé case is exactly as though the supplies had been 
ôrdered by thè owner in person, and thè presumptioh is fhat thçy were 
ïûmished upôn the owner's crédit, afad not upon the crédit of the 
vessel. Thèy were chargèd to the steamer and ownèrs. The libelant 
never saw the stéamePj and did not kïitfw whether she was a domestic 
or foreign vessel. The case is merely one wherè thé libelant, as waa 
its usual ètistoiii, charged the supplies to the steamer and her ownec 
The decree in this case must be rèversed. 
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The Tregarthen Claim. 

The repairs were made pursuant to an agreement with Newcomb, 
the manager of the Manhattan Steamship Company, or with the port 
captain. The libelants did not concern themselves to find out whether 
the vessel was foreign or domestic, did not know whether the Manhat- 
tan Steamship Company was a foreign or domestic corporation, and 
supposed that New York was the home port of the vessel, and that she 
was owned either by a New York corporation, or by an individual 
résident of New York. They knew that she was being generally over- 
hauled. The supplies were charged to the steamer. This case, like 
the Pollock case, is one where the supplies were furnished without 
any agreement for a lien, express or implied, and upon the supposi- 
tion that they were ordered by the owner in person at the home port 
of the vessel. The decree should be reversed. 

The Nieman Claim. 

The libelant sold méats and groceries to the vessel on the order of 
the steward. He knew the home port of the vessel was Cleveland. 
He made no inquiries as to whether she was chartered, or on what 
terms. There is no other évidence as to this claim, which is not 
established by proof. 

The decrees of the district court in the Pollock, Tïegarthen and Nie- 
man claims are reversed, and causes remitted to that court, with in- 
structions to decree in accordance with this opinion. Costs to appel- 
lants. The decree in the Philip and Hoffmire claims are aflQrmed, with 
interest and costs. 

SHIPMAN, Circuit Judge. I agrée with the conclusions expressed 
by Judge LAGOMBE in ail the cases except in the Tregarthen claim, 
in regard to which I think that the facts require an afQrmance of the 
decree of the district court. Tregarthen is a member of a firm of 
shipwrights, and was told, through Hoffmire, another libelant, and 
whose lien upon the steamship has been established, that the owners 
of the ship wanted work doue upon her. Tregarthen's testimony is 
thereafter as follows: 

"I then went to the steamer, and saw the captain, and said I heard the 
owners wished some work done on the ship. He said, 'Yes, wanted some 
new guards on,' and so forth, and sent me to the port captain. I saw him, 
and he said that the new guards were wanted around the ship. I asked about 
the owner. He said, 'Manhattan Steamship Company.' He said, 'Why, the 
ship Is good enough for your bill.' That was Captain Holton, port captain, 
who said that. I gave an estimate, and the next day he agreed to it, and we 
started work. Newcomb, superintendent, or something, said we should get 
pay as soon as the work was done; said, 'We hâve brought a few other 
vessels hère.' Contract priée was $250." 

Holton, the port captain, had charge of the repairs on the deck of 
the vessel, and to him the captain was subordinate. The captain said 
that the owners wanted deck repairs; sent Tregarthen to Holton for 
information, who said that the Manhattan Steamship Company was 
the owner, and "the ship is good enough for your bill"; agreed to 
Tregarthen's estimate; and, after an interview with Newcomb, the 
superintendent, who made promises in regard to the time of payment, 
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the work was started. It is true that Ti*ègartlien thougM that the ves- 
sel was owned bjjr ^ New York, corpfljçatipn, of whose pgcunia.ry char- 
acter or respongilbilitj he was ignojçaiit, and it is evidpnt to me from 
ils Ci^nversation with Holton, who , was ip immédiate charge of the re- 
paii^,.^ijd to whom he iiyas sent Ijy ,ibe fiaptain for information, that 
the wçrkwas done npOB the crédit q| i;he vessel, and th^t the libelants 
supposed tiia,t thçy ^ftd à lien upop |if r under the New /Jork statut e. 
Tregart]^en made ail the necessary ^jiquîries in regard to the owner- 
sMp QÏ tiie yessel, and was not bounq i9 pake further search for docu- 
m^ntary t|tle; and, in my opinion, did the work with as mnch reliance 
upontiie! crédit pf the vessel, and as adéquate a right to rely upon her, 
as diàieitber Philip qr Çoffmire, althqpgh he did not obtain from the 
genetal manager a conflrBiation of $olton?s déclaration that the vessel 
was liablè. - 



TBfJ?) MARG4RET B, EOPER. 
(District Court, D/SoutH OaroUna. August 2, 1900.) 

1. CoiiMsioy— Suit fob ï)'AAGEâ— Testimony^ op Sbamen. 

The tèstlmony 6Î séàtaèn on a ship snnk In collision, as to the manner 
of stïch collision, is not to be discredited because of thelr Personal Interest 
in thesuit on aceoiint.O|f,their claim^ for loss of efCects, sueh fact being 
no more Ukely to" attect iheir tèstlmony than the bias most geamen hâve in 

V favor'ot tljeir own ship. : 

8. Samb— PïiiesnMPTioïr of FÀTii-T- ' ' 

. The fiact that one of two vessels saillng on érossing coursés was strtiek 
by the other and sunlî raises no presumption that the survivor was the one 
in fault for the collision. 

8. 8amb— Saiwng Vessels : Crossing— Evibbncb Considerkd. 

EvlàèUce relatlng to a dôlUsion àt s'ea In the night bêtween two schooners 
conslderéa, and heldnàt tbîétistain thé contention of the libelant, whose ves- 
sel was sunk, that theî;two vessels met on parallel courses, ànd that thë 
collision ^as caused pj a change of course on the part bf the llbeled ves- 
sel, but to support the daim of the latter that she was sailing closehauled 
on the starbbard tack on a course Crossing that of libelant, and that she 
held her course, whlch, as the privllégëd vessel under navigation raie 14, 
she was requlred to do, and was not, thetefore, in fault for the collision. 

In Admirall;^. Suit for collision. 

Nathans &Sinkler, for libelant. 
Bryan & Bryan, for respondent. 

BBAWLEY, District Judge. The case for the libelant is that, sail- 
ing closehauled on a course to the north, with the wind northwest by 
west, she was sunk by: the claimant, beading south, and sailing free. 
The case for the claimant is that she was sailing closehauled on the 
stârboard tack, on a course soufhwest by south, with the wind west 
by north. Whatever may be the trutb* there was such "risk of col- 
lision" as brought into opération the sailing rules embodied in article 
X4: of the: international regul^tipns, which are as follows: 

"Art. 14, When two sailing vessels are approaching one another so as to 
involve risk of collision, one of them shall keep out of the way of the other 
as follows, namely: (a) A ship which is running free shall keep out of tiie 
way of a ship' which is close hauled. (b) A ship which is close hauled on the 
port tack shall këep out of the way bf a ship which Is olose hauled on the 
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gtarboard tack. (c) When both are running free, with the wlnd'on différent 
sides, the ship whîch bas thé wind on the port slde shall keep out of the way 
of the other. (d) When both are running free, with the wind on the same side, 
the ship which Is to windward shall keep out of the way of the ship which 
is to leeward." 

The Fannie Brown, a schooner of 430 net registered tonnage, was 
heavily laden with phosphate rock, bound from Charleston to Balti- 
more, making four or flve knots an hour. The Margaret B. Roper, a 
schooner of 393 net registered tonnage, partly laden with 100 tons 
of sulphur, bound from New York to Charleston, was making about 
seven knots an hour. There was a wholesale bree^e of about 14 
miles an hour, and the collision occurred about 8 o'clock on the night 
of December 26th, at a point about 25 miles northeast of Cape Hat- 
teras, the night being starlight. The Brown, with everything on 
board, sunk shortly after the collision, ail hands getting aboard the 
Eoper, which swung alongside. The mère fact that one vessel is 
sunk, and that the other survives a collision claimed to hâve occurred 
on Crossing courses, is not of itself a circumstance which aids in the 
détermination of the fault, for the vessel that arrives first at the point 
of intersection is generally the sufferer, and that is a matter of chance 
and of a few seconds. The burden of proof , therefore, rests upon the 
libelant hère, but I do not give much weight to the contention of the 
claimant that the testimony of his witnegses is to be discredited be- 
cause of their interest, each of them claiming some compensation for 
loss of Personal goods. It would be a hard case if the same blow that 
caused the injury should at the same moment strike down the only 
testimony compétent to prove it. An unvarying expérience shows 
that the testimony of ail seafaring men is affected by the supposed 
interest of the ship they sail on, and the truth as to any happening at 
sea is to be asœrtained, if at ail, not by weighing the number and bias 
of witnesses on one side against the number and bias of witnesses 
on the other side, or by attempting to reconcile testimony generally 
irreconcilable, but by taking certain conceded or well-proved facts, 
or facts established by disinterested witnesses, and from them de- 
ducing such conclusion as seemsto accord best with the probabilities 
of the case. The fact not disputed in this case is that the Roper 
struck the Brown on the starboard side in her forerigging, eut her 
through, and knocked ofl the after-part of the forward house, the jib, 
fore staysail, and headgear forward of the foremast, and ail the stay- 
sails remaining in good condition ^^nd uninjured after the collision. 
The forward house was about 13 feet long, the foremast passing 
through it about 2 feet from the forward end, and was about 6 or 7 
feet from the rail. The fore staysail had a boom about 22 or 23 
feet long, which swung within 5 feet of the rail. The master of the 
Brown being asked, "Did she strite you a glancing blow?" answered, 
"She struck a pretty solîd blow." The mate, being asked a like ques- 
tion, answered that he did not think it was a glancing blow. Cannon, 
the steward of the Brown, standing on the fore hatchway, on the star- 
board side, about 12 feet aft the foremast, and about a f oot and a half 
away from the af ter-end of the forward house, says that a very few 
seconds before the collision he saw both "lights of the Eoper, and 
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judged that she wcfUÎd coinè between tie'cat aiid tîie foreôgging." 
TMs \vitnèS8 hâ^ âfàwin ^^iagi'âm,,,7^ïacli;is in evideace, marked ''Ex- 
Mbit F," indicatiijgwlifttj in Ixia VtewjVwâs the Une up&n wliich th& 
Roper approached the Brown. The angle of incidence therein is about 
50 degrees. The lookout on the Brown says she was struck "in the 
fôWrigging." Aftèr the Collision thé Véésels swung roTïnd and lay 
aloîigBide, bow aad bow. The Roper waà exanained by the dourt dur- 
ing- flàe hearing^-'âiid the testimbny, èbhflrmed by suçh, pfersonal in- 
sgeetitoj shows thàt liei^'ëtem was coiisiderably bruised, and that 
therè wéte bi-uiëM &h the starboard sîde above the main deck, and 
indëtitations of probabily à Wf inch from a point about 5 feêt aft ta 
aboùt làfeet aft the gtéfti!.''^:Tîiere wèrè some bruises on tMe port side, 
and a héïë #here the Wobâtjsihowed spmé'decay, and the testimony is 
that the! Itmibeï ports on boïh ëtarbo^iiHd ind port sides had been broken 
iû. Aé tÉe Brown/vfaèi hyVîly ladëk, çhe was probabiy about 5 feet 
Idwer thati the Éopërl ; It is'.thèfeforfe clearly estàbjisîlied that the 
Ebper strtiék the Browïi atâti angle môre or less considérable. Cran- 
mer, thé étoster ofthë Eoper, estim!at<^ îtàt about fivé Jibints, which 
is abolît Jtiffe angle givën' îû Gannbn'é' diàgram. Neitber the master 
nor mate df the Brown'tfestifles on ttië j^int In the collision ail the 
head sails of thfe Roper, her jib boùm, aiid martingEilé went, and the 
testimony ÎB that amon^ the \^reckàgèt>îcked up wasthis martingale 
and a sheWî)ole claim^ to be that or the Brown. Tliis martingale 
and she®f 'pôle were pffered ih évidence. The sh^er pôle was of iron 
of about àù înch thickness, Wrapped with tàrred twine, and is of three 
links, eacMî about 3| feet ia length. Olie of the links of tbe sheer pôle 
produced i& beht in the forin'of a loop, and thi^ îobp fits over the 
lower ead of the martingale. In. flie crown of the Ipop the twine is 
broken an'i ftbraded, and the conténtipii is that thèse abrasions wére 
causedbytliëjumifertihâins which rUn from the lower end of the 
martingale JtO the jib boom, which chaîhs, the testimony shows, werè 
broken. Ihaèniuch as the sheei* pôle on the Brown, as on ail vessels, 
runs f orè àïid iaft, this îôop bears silént biit pregnant testimony to the 
fact that it-toust bavé been caused by '^ome hard bpdy of about the 
diameter Ôf this martiùgaié pressinig à|;àiûst it àt suçh an angle of 
incidence aé to bend rather than glidetrom it. The genuineness of 
this sheer pbleis queétaoned becatisè sômè of the 'libelaht's witnessès, 
who wére in>a position tb see, did not sèè it; but th^'man who flshed 
it up with'tlië dther wrèckage te^tifleë' positively tO its being taken 
fpom the wfttër; ëad Gàpt. iLameon, "Si^b saV it prodticèfl in coiut, and 
who had i0$tpdrtunity to dP so, has not'dehied that ft belonged to the 
Brofwn. The pSPactical diifBctilty in thë wâ^ of the fâbHdàtion of such 
a pièce bf testimony, the chaiaces of ëxpotoe, àad thé serions consé- 
quences ^fttj wbiild be likely to follow such attenîpts, wîth the in- 
trinsic Blgris^Pf géiîuineifësB'in thetblûg itself, allbômpel the accept- 
ance of this evîdfencel 'My'cPnclusipn upo'n this brâ'^'lh of the case, 
in wbich therë is little 'Or^ UP cooflidt df téstimonv, 'i^ that the Roper 
must hatë Strtick the Brj^Wn ftt an angle df from Sp tp 50 degrees. 

Next will bè ednsîderëd the account bï tke collisipii as detailed by 
the dhief witnesséS for the libelant; tàmson, the inastër, standing 
on the leë^uairtérof the Brown, testifles'td séëîng the red and white 
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lights oi the Eoper ahead, between his forerigging and jib boom, tbe 
Brown on a course north, the Eoper coming straight on a course south 
until within a lengtà, whfin tke Eoper ported her wheel and luffed, 
striking the Brown just forward of the fore-rigging, eut her through, 
ehoved her around, and came alongside. Drisko, the mate, testiûes 
to seeing the lights of the Eoper about a mile or a mile and a half 
ahead, a little on his starboard bow, — ^it might be one-half a point, not 
more, — until withia about two lengths, when she luffed, striking the 
Brown as already detailed. Webster, the lookout on the Brown, says 
that he saw both lights of the Eoper directly ahead until she came 
within a length, when she commenced to lufl, and showed her red 
light. lieut. Johnston, called by the libelants as an expert on other 
points, in reply to a question by the court, saya that in the conditions 
above described, if the Eoper had luffed at one or two lengths away, 
the Brown would hâve struck her upon the port side. That seems go 
obvions even to the nonnautical mind that counsel for libelant con- 
tends, and correctly, that estimâtes of distances at sea in the night- 
time are not to be absolutely relied on, It follows, then, that the 
alleged luffing detailed as the cause of the collision must hâve been 
at less than one length, in which case it seems impossible that the 
Eoper should hâve struck the Brown at the angle, and in the way 
that it is substantially established that she did strike hef, or that 
she would hâve approached her on the Une which Cannon, an intelli- 
gent witness for libelant, standing nearest to the point of collision, bas 
described ; for, if the Eoper kept her course, there would hâve been an 
end-on collision. If she luffed, as described, and showed her red light 
one length away, the Brown would hâve run into her- on her port side. 
If she luffed within less than one length, she could not bave described 
a semicircle so as to strike the Brown, as proved. Drisko, the mate 
of the Brown, upon being recalled, drew a diagram representing the 
positions of the vessels just before the collision. In this diagram (Ex- 
hibit E) the Eoper is placed about 2| points off the starboard bow 
of the Brown. This is inconsistent with his testimony in chief, where- 
in he says that she was half a point, not more, on his starboard bow. 
Making due allowance for the fact that he is not an expert draughts- 
man, this changing of position is a circumstance tending to conflrm 
the conclusion that, however this collision occurred, and to whoseso- 
ever fault it was due, it could not hâve occurred in the way it did if 
the two vessels were moving upon the courses described by the chief 
witnesses for the libelant. 

An examination of the testimony in détail is now necessary. Ac- 
cepting as true the statement of the libel that the Brown was head- 
ing northward, and going at the rate of four or flve miles an hour, 
and being eatisfied that each vessel kept its course, the question for 
décision is which had the right of way, and the solution of it dé- 
pends upon the direction of the wind and the course of the Eoper. 
I hâve said that each vessel kept its course. As to the Brown there 
is no dispute. As to the Eoper there is a conflict. Witnesses for the 
libelant testify to a change of course a few moments before the col- 
lision, while witnesses for the Eoper say that an order was given to 
port the helm too late to be executed, and that it was not executed. 
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If iBiMsh îtioT«Dient jivas ûîade, it was an error in extremis, ând ihe 
faiHtj ifliÉWltftliere be, Mes furtter 1}^ It lay in keeping a coursé 
whicfai shef!ya^4ao right to keep^sàid fci not getting bat ©Éthe way 
soofléf/iiflit'Htals her fluty to keep oui &i the way. Thé testimony of 
witnesises' on one moving vessel asttadeflections in the course of 
another tnoving Tessel iS' apt to be illusory from the nattiral disposi- 
tion to^gfti^'your own vessel as stationary, the only moving object 
which tiie éye takes in being'the other veseel. The man at the wheel 
on the EOper 'testifies positively that'it was not tumed so as to 
cause âtiy deflection in ber courseji and ail the wîtnesses oïi the Eoper 
coHcUrrin|'in that, anâ inasmuch as such movement, under the cir- 
cumstaBeefSi wGuld bave beeb.' an error, ànd not a faiilt^ I am of opin- 
ion tbkt the collision wa» caused by eàch vessel keeping its course, 
as ea«biblaîBied the right to do; ajud-the pÎTotal question remains, 
which hâdtÉe right of^way? ■ If the Brown- had the right of way, as 
she cliaiâietiy then tbè Eoper is at fault, Whether she luffed or not. 
What Was me direction ©f the wind? Two witnesses only on board 
of tbê*3Brown— Lamson, "the master, and Drisko, the mate — testify 
on tbàt ' point. Theysay the Brown was heading north, and that 
the wind #aS northwest by west at the time of the collision; that 
at 12 o*Clock, 'when they Were 44 miles north and easti of Diamond 
Shoal, thê'Wind was about northwest, at 4 o'clock it wàs about north- 
west by "ftest, and that after the collision it was a little northwest.^ 
The testimony of the witnessès of the Roper is that before noon on 
the day of tfcê collision, thef wind was from the northwest, it was cant-' 
ing down towards the west In the afternoon, and at the time of the 
collision the wind was west byriorth. That is the testimony of 
Cranmer, ïflastér, Stiles, niate, of Johansen, the lodkbut between 6 
and 8, jusfc before the collision, who says the wind was in his face, 
and that the Eoper was sailing closehauled. Such, also, is the tes- 
mony of Johnson, and of Lunt and Bulkley. Johansen and Johnson 
are Swedes. Bulkley and Lunt ha:ve been from 25 to 30 years at sea. 
Mount, the master of the Horace B. Sheres, which had been sailing 
in company with the Eoper ail that day, and passed the two vessela 
just after the collision, within about 700 or 800 feet, testifles that the 
wind was northwest before' 'Doon,' and that it eanted more westerly 
in the afterÈoon, and that he had to trim his sheets to head his 
course, aad that at half past 7 the wind was west-northwest when- 
he took the wheel and trimmed "his sheets, and that at 8:25 p. m., 
when he came to, to trim his vessel for the course round Hatteras, 
the wind waa west one-half north, and that when he passed the ves- 
séls they were headed to the westN^'ard. Maçon, captain of a vessel 
that was 30 miles Southwest by west from Diamond Shoal lightship 
that night, testifles that the win^ at that point at 8 p. m. was west- 
northwest, and that from his expérience of about 25 years on the 
North Atlantic coast, when the wind is west-northwest south of Hat- 
teras, it generally draws about a point and a half to about two points 
more north of Hatteras. Capt. Low, who testifled to an expérience 
of 15 or 18 year? 'n sailing around Hatteras, says that with a north- 
west wind at Hatteras the wind bas a tendency to draw to the north 
north of Hatteras and to the west south of Hatteras. "nie weather 
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report from Cape Hatteras, the weatlier bureau nearest tlie point 
of collision, gives tlie wind direction at 8 p. m. as west. and tlie 
velocity 14 miles per hour; velocity at noon being given at 16 miles, 
and no great variation from that time to the time of the collision. 
The extract from the daily journal of the observer at that point for 
December 26, 1899, is as follows: "Clear day, lower température, 
brisk westerly winds, heavy frost in the early morning." The re- 
port from Wilmington, N. C, the point south of Hatteras, gives the 
wind direction at 8 p. m. as northwest, and the wind velocity fi ve 
miles per hour. The report from Cape Henry, Va., gives the wind 
direction at 8 p. m. as southwest, wind velocity eight miles per hour. 
The report from Norfolk gives the maximum velocity and direction 
of the wind from 8 a. m. to 12 o'clock noon at a velocity of 17 miles, 
direction northwest; from 12 noon to 4 p. m., maximum velocity 16, 
direction west; from 8 p. m. to 9 p. m., direction southwest. The re- 
port from Kitty Hawk, which ia the station next north of the point 
of collision, a litle further off from the collision point than the sta- 
tion at Cape Hatteras, is that there were fresh northeast winds ail 
day, giviag the maximum velocity from 12 noon to 4 p. m. at 19 miles 
■per hour, direction unknown. A detailed report of the wind direc- 
tions at Kitty Hawk is not furnished. Letters from the chief of the 
weather bureau say that the observer at Kitty Hawk station does 
not make an observation of the wind at any particular moment, but 
notes from time to time the direction during the day, and records it 
in his journal, and that he does not make an observation of the wind 
at 8 p. m. It appears that this observation is conflned to the.day- 
light hours. Kitty Hawk is about 45 miles from the place of colli- 
sion, Hatteras about 25. The records of Hatteras, Cape Henry, and 
Norfolk show a wind movement from the northwest in the morning, 
backing down to a west wind at 8 p. m. With this gênerai concur- 
rence as to the direction of the wind, I think that the report from 
Kitty Hawk, unsubstantiated by detailed observations, is not enti- 
tled to credence. It is contradicted in part by the testimony of Capt. 
Lamson and his mate, who testified that they were up in that direc- 
tion at one time during the day on one of their tacks, and that the 
wind was from the northwest. The direction of the wind, therefore, 
as testified to by Lamson and Drisko, the only two witneases for the 
Brown, is contradicted by six witnesses upon the Roper; by Mount, 
an indei)endent witness, who gives in détail the circumstances which 
led him to note the direction of the wind; and in a gênerai way is 
contradicted by the weather reports. It seems to me, therefore, that 
the libelant has failed to establish this essential part of his case by 
a prépondérance of the testimony. The testimony of Mount, mas- 
ter of the Sheres, is conclusive against him, if it is to be accepted 
as true. Libelant seeks to break the force of his testimony on this 
and on another important branch of the case by suggesting and char- 
ging that Mount ia not a disinterested witness; that he has such a 
bias in favor of the master of the Eoper that he has perverted facts, 
and joined Cranmer in an effort to concoct with him a story which 
would save him from liability. There is no évidence that Mount has 
any interest in this case, or that he has any such relations with Cran- 
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mer as would lead him to testify falsely in his behalf. Ile himself 
has Said that fais acquaintance with Cranmer was slight, and that 
he had inore friendly relations With. Lamson than with Cranmer. 
There was n'ÔtMng in his demeanor wMle upon tlie stand to awaken 
in m'y mifid any suspicion that lie was not telling the truth. His tes- 
timony is impeached because it is said that his conduct in passing 
thèse two vessels while they were in collision without stopping to 
offer assistance shows Mim to be lacking in humanity, and that one 
who, under such circmnstances, exliibited such heartless indifférence, 
ought not, therefore, to be believed. I think that Mount, under the cir- 
cumstances, should hâve stopped to see if assistance was needed. 
He saysthat some hours afterwards he was conscious of his failure 
to do the right thing, and regretted it; and it should be said in fair- 
ness that no signais of distress were given him. However reprehensi- 
ble may hâve been his indifférence, I cannot say that such conduct 
in itself stamps him as unworthy of belief, nor do I regard certain 
discrepancies in parts of his testimony, which hâve been pointed out, 
sufificient ground to discrédit him upon the main point upon which 
he has testified with such positiveness and with such détails as seem 
to me to make his testimony crédible. His failure to answer a let- 
ter written by Mr. Cohen, the agent of the Brown, asking for in- 
formation, is also commented upon. I cannot say that such a re- 
fusai justiâes a reflection upon his veracity. It may be that he did 
not wish t6 be troubled with the affairs of others. His conduct on 
the nîght of the collision shows that he is a man more regardful of hia 
oWnconvenience and interest than of the possible needs of others. 
His appearaiïce and manner, intelligence and expérience, ail seem to 
me to give weight to his testimony. The testimony of Maçon and of 
Low that When the wind below Hatteras is from the northwest the gên- 
erai direction north of Hatteras ; is likely to bend to the northward 
does not seem to hâve much application, if the testimony of ail of 
the Roper's witnesses and of the weather bureaus that the wind was 
westerly, instead of from the northwest, is to be believed, as t think 
upon the whole that it is. If it be true that the wind was west by 
aorth, then it would follow that the Bpown, sailing due north, would 
hâve the wind two points free, sailing, as the testimony shows she 
could, within flve points of the wind. The claimof the Roper is that 
she was sailing closehauled on the starboard tack at the time of the 
dollision, the wind being west by north. The testimony is that when 
light she sails within 5^ to 6 poifafe of the wind. Ail of the wit- 
nesses testi^ that down to about 10 minutes to 4 she was on a 
south-southwest course;» that af that time they came to, the captain 
took the wheél, and they trimmed the vessel down closehauled, be- 
ca'Hse they say that at that time the wind came more out to the west- 
ward (spécifie détails asto what was done at 4 o'elock are given in the 
testimony); that they put down the center board, and jigged up the 
peak,' and that from that time to the time of the cdlisiôn she was 
sailing closehauled on the starboard tack southwest by south. The 
testimony of Mount is thât he passed Body Island light, whose visi- 
bility is l&l miles, about 16 miles té the eastward; that just befora 
dark he saw the Eoper 5 OT 6 miles east-southeast of him. Mount 
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testifies that he kept on a course south-southwest for about an hour, 
until Body Island light bore northwest; tben changea bis course to 
south, and, sailing tbere about an hour and a half, he saw the vessels 
in collision. AU of the witnesses of the Eoper testify to seeing the 
Sheres just before dark, and that she was flve or six miles away. If 
this testimony is true, then the Eoper, in order to reach the point of 
collision, and where the Sheres passed her at 8 o'clock, naust bave 
been at a point so far to the eastward of Body Island light that her 
course to the point of collision must hâve been about south-south- 
west. That is so certain that the libelant insists that that testi- 
mony as to the position of the Roper at dark cannot be accepted as 
true. His contention upon this point is that the Roper made Body 
Island light; and Lient. Johnston the navigator, called as an expert, 
to whom was submitted Capt. Cranmer's testimony as to his courses 
from the time he left New York, shows that foUowing such course 
he would hâve passed 14 miles east of Body Island light. In marking 
this course lient. Johnston allows "half a point variation which is 
west and half a point leeway which is west." If the wind waa from 
the northwest or west, it is clear the leeway would be to the east, 
as that generally varies with the direction and duration of the wind. 
Drisko, mate of the Brown, testifies that at the time of the colli- 
sion there was a half-mile current to the westward. Cranmer un- 
doubtedly calculated to make Body Island light, and took a course 
for that purpose. When one considéra the varying éléments which 
affect a eailing vessel at sea, there is nothing in itself improbable or 
incredible in the story told by Cranmer that he was several miles to 
the eastward of where he expected to be. As has been well ob- 
served, a course at sea is not a railroad track. So many variable élé- 
ments enter into it, it is so much affected by winds and currents, 
sometimes by the idiosyncrasies of the men at the helm, that a varia- 
tion of flve or six miles in the position of two vessels of like character 
sailing upon the same gênerai course is not an improbability. It is 
true that Johnson, the man at the wheel on the Roper, in answer to 
libelant's question, "What time did you see Body Island light?" 
answers, "About 6 o'clock." It does not appear that he had ever 
been on that coast but once before; said he did not know how far 
off he was, and manifested a gênerai ignorance of the locality which 
does not entitle his testimony to credence, contradicted as it is by ail 
of the other witnesses on the Eoper. Bulkley, who thought he saw a 
brightnees in the direction where he was looking for a light, testi- 
fies that he went up into the rigging, but could not see a light; and 
Cranmer and other witnesses ail testify that they saw no light, — 
Cranmer going to the masthead to look for it; and if Mount is to be 
believed, and he was about 16 miles from the light, and the Roper 5 
or 6 miles to the eastward, it would be impossible for the Roper to 
hâve made Body Island light. The prépondérance of the testimony 
that the Roper did not make Body Island light ia so great that it 
compels me to accept as probably true the testimony of Mount and 
ail the witnesses on the Roper that the Roper, about dark, was 5 
or 6 miles from the Sheres, which was about 16 miles from Body 
Island lighti 
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The case, &en, stands tlwis: The libelapt daims that tte Epper 
was sailing on a south. course, botlx lightsbeing visible directly ahead 
for the distance. of a mile and a half or two miles; that sbe came 
ontiiat course head to head^ or at most half a point off the- starboard 
bow of the Brown, uutil within one or two lengths> when she luffed, 
ând.ian into her. The libelant's own expert witne$s testifies that 
upoû that State of facts the collision eould not haye happened. It 
is impossible that the Eoper should hâve struck the Browp at the 
point Ts%fire ail the testimony shows that she was struck> If she 
was deadahead until within one oï twtf lengths, and the luffing oc- 
curred one or two lengths off j her bow tamt hâve gon© to the wind- 
ward, aûd the Brown would hâve struck her on the port eide; if the 
lufangoccurred at any time before the bowsprits lapped, the point of 
collision would hâve necessarily been différent from that established 
by the proof; if the luffing occurred after the bowsprits of the op- 
posing vesBelsihad passed éach other, the Boper would hâve struck 
a glanêing hibw. It does nôt seem to me possible that the collision 
could hâve happened in the way it did happen if the Roper was on 
the coufse testifled to by the libelant's witnesses. It follows, there- 
fore, that she must hâve been on another course. If she was on a 
couine Southwest by south, and kept hec course, and the Brown was 
on a nor<ii course, and kept her course, fiien the collision would hâve 
happened about as it did happen. The angle of collision, which is 
the onlylactconcerning Which there is no material conilict in the 
testimony/ becômes, therefote^ conflrmatory proof of the truth of the 
elaimant's testimony. If the testimony is to be believed, which fixes 
the position of the Roper, just âfter sunset, at a point six miles to 
the eastward of the Sheres, she would hâve to sail a course southwest 
by south tô reach the point of collision at the time she did reach it. 
To reject that testimony would be to assume that ail the witnesses 
on the Eoper hâve testifled falsely, and that Mount has joined them 
in a conspiracy against the libelant. Such perjury and such con- 
spiracy is n6t impossible, but there is nothing in this case which leads 
me to believe that it is probable. Hère and there throughout the tes- 
timony there doès appear some discrepancies to which I would be 
disposed to attach more weight if the story on the main point ap- 
peared intrinsically improbable, but there is nothing in the case 
which seems to make it improbable or impossible that the Eoper 
should hâve been at the point etated, except the testimony offered 
by the libelant that she was seen a mile and a half north of the 
Brown, sailing on a course due south; and, as I hâve already stated, 
it is impossible to belie^ïe that testimony. If, then, it be assumed 
as proved that the Ropef at sunset wa» at the point testifled to, she 
would havè been so far to the eastward that a course southwest by 
south would be the proper course for her in order to make Hatteras 
light. The testimony is ihatj sailing upon that course, the lookout, 
johansen, reported a whitelight about seven or eight minutes before 
the collision; The master ànd mate and the seamen Lunt and Bulk- 
ley ail testîfy to the headhg of this report, and to watching this light 
until threé orfour minutés before the collision, when the green light 
appeared. There is some testimony that the steward of the Brown 
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had a lantem on deck about that time, and tliat hé Weîil with it to 
the lazarret to get some âsh for breakfast the next morning, and it 
is claimed that this lantern was placed upon the poop, and that it 
was in a position to absorb the green light, so that the green light 
was net visible until the Roper approached nearer. Some testimony 
has been offered tending to show that it is impossible that this white 
light should hâve had the effect claimed. That a white light has 
greater intensity than a green, and that the effect of it in proximity 
to a green light will be to render the green light invisible at a cer- 
tain distance, is a fact in optics about which there can be no dis- 
pute. But I attach little conséquence to this point, as it has no bear- 
ing upon the question of responsibility for this collision. It is con- 
tended by the claimants that there is not sufflcient proof that the 
red and green lights of the Brown were burning. Ail the circum- 
stances tend to satisfy me that they were, and the collision was in 
no wise due to the absence of lights, or to the mingling of the green 
and white lights, if there was such mingling. The green light was 
visible, according to the claimant's witnesses, at least three or four 
minutes before the collision, and this gave notice to the Eoper as to 
where the Brown was. The testimony of the Boper is that she kept 
her course up to the very moment of the shock, the mate testifying 
that immediately before the collision he gave the order "Hard down," 
and jumped to the wheel, and made three turns, but that nine turns 
were needed to make it go round, and before the order was executed 
the Eoper struck the Brown. If this maneuver in extremis had been 
actually accomplished, and the Roper was without fault up to that 
time, under ail the authorities that would hâve hâve been an error, 
and not a fault; but under ail the circUmstances I àm satisfied that 
the course of the Roper was not changed. The prépondérance of 
testimony is that the Roper was on a southwest by south course, 
which would be the proper course for her to make Hatteras light 
from the position where she was at dark, if the wind was in the quar- 
ter claimed ; and it seems to me that the great prépondérance of tes- 
timony is that the wind was west by north, or west one-half north. 
Not only is this proved to be so by the greater number of witnesses, 
— ^for which I care little, — ^but such would be a fair déduction from 
the aggregate of the weather reports. The master and mate of the 
Brown are the only two witnesses testifying positively to the con- 
trary, they flxing the direction of the wind, they say, by the com- 
pass, as they had no vane on the ship. There is some discrepancy in 
their testimony as to their exact location. They were sailing in the 
dark, and it is easier to believe that they were mistaken in the direc- 
tion of the wind than that ail of the other witnesses, including Mount, 
a disinterested witness, should be mistaken, conflrmed as they are 
in the main by the weather reports; and it may be proper to say that 
the crew of the Roper, including two Swedes, who from their youth 
are accustomed to the sea, and likely to be observant and generally 
truthful, impressed me as being unusually intelligent for that kind 
of vessel. 

Some testimony has been offered as to the conduct of the crew of 
the Brown, and of statements made by them, from which I am 
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asked to dmî? isdeççnces unf ayorafeif , tp them. Tk^ve is also some 
teatimony that th.©; ipaster and mate of tbe Bpowo werç in tlie cabin 
examining cliai;ts» «Wd that the crew.ï^eije at the pumps at the time 
of the coUisionvLMy conclusion is rgiRc]^ witàout regard to testi- 
mpny of this kind; nor is it sjiaken by the argument , on behalf of 
libelant that the collision was due to a supposed race between the 
Eoper and the Sheres, whiçh. so distracted the attention of the mas- 
ter and crew of the Eoper that they ran into the Brown without see- 
ing her until tpp late tO:,avert it guch tbeory bas little support in 
the proofs or in the probabilities. To accept it requires me to be- 
lijçye that therej was a deliberate ponspiracy between 'Cranmer and 
Mount, supported by perjury, in which ail of the crew of the Roper 
jqinçdr It is passing strange thattwo vessels, with the broad At- 
lantic to move in, should, on a bright starlight night, with plenty 
pf wind,; but under no stress of wind, so conduct themselves aa to 
bring about a collision; but the law which directs the movements of 
sailing Y^ssels at sea is, like every other law, intended to be obeyed, 
and it ordains that the vessel having the right of way shàll keep her 
couFse, at the péril of condemnatipn if! she départs from it, and the 
certainty of acquittai if free frpm fault, although she may inilict 
moirtal injury upon the ppposing vessel. The fact of injury raises no 
presnmption as to the s fault one way or another. That is a matter 
of merest chance. If lie Roper ha4 aryived at the iwint of intersec- 
tion a few seconds ea?lier,.she wpuid hâve been the suflerer. That 
she gave the blow instead of receiving it was pure accident; but the 
collision itself svas npt due to accident, but to fault, and the law 
demanda that one who seeka compensation for injuries inûicted by 
anothefi should provethe fault. My inclination, moved by a natural 
sympatby for the unfortunate, has been to find some ground upon 
which the loss might at least be divided, but I am constrained to 
hold that there is no testimony that would justify such conclusion. 
If the vessels were on a north and south course, with the wind from 
the quarter proved, both ships would hâve been running free, and 
the BroKyn, having the wind on the port side, should hâve kept out 
of the way. But the prépondérance of testimony satisfles me that the 
Eoper : li^as clpsehauled on the starboardtack; and, if the Brown 
was clpiehanled on thepprt tack, the Epper had the right of way. 
The libd must, therefore^ be dismissed. 
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BUEBECA & K. E. E. CO. V. CALIFOBNIA & N. ET. CO, 

(Circuit Court, N. D. Californla. August 20, 1900.) 

No. 12,919. 

1. Fbokbal Courts — Injunction Staying Pkoceediitgs in State Court— Jd- 

BI8DICTI0N ON ReMOVAL. 

Eev. St. I 720, prohlbiting a fédéral court from granting an Injunction 
to stay proceedings in a state court, except in relation to bankruptcy mat- 
ters, does not prevent ttie removal upon the usual grounds o£ a suit from 
a state court in whiq)) snch an injunction lias been granted; and in case 
of such removal, under section 4 of Act March 3, 1875, the injunction 
previously granted remains in force until dlssolved or modiSed by the 
fédéral court, i 
ii, Injunction— Grobnds— Proceedings under Power op Eminent Domain. 

Where two railroad companles hâve each instituted proceedings for the 
condemnation of the same land for right of way under the California 
statute, vehich expressly authorizes the court in such proceedings to déter- 
mine the respective rights of différent parties seeking condemnation of 
the same property, a court of equity will not interfère by injunction in 
behalf of the party vvhose proceedings were first commenced, so long as 
the other eonducts its proceedings in accordance with the statute, but will 
leave the rights o£ the parties to be determlned by the spécial tribunal 
designated by law. 

In Equity. Suit to restrain prosecution of actions in the state 
courts. 

S. M. Buck and C. M. Wheeler, for plaintifE. 
J. 0. Campbell, for défendant. 

MORROW, Circuit Judge. This action was brought in the superior 
court of the state of California for the county of Humboldt by the 
plaintifE, a California corporation, to enjoin the défendant, a corpora- 
tion of the state of Nevada, from prosecuting certain condemnation 
suite in the state court. A temporary restraining order was granted 
as prayed for. The défendant demurred to the complaint, and at 
the same time âled a pétition for removal of the cause to the fédéral 
court on the ground that the controversy waa wholly between citizens 
of différent states, and that the matter in dispute exceeded in value the 
jm"isdictional sum. The pétition was granted, and the case now cornes 
before this court upon the order to show cause why an injunction 
should not issue as prayed for in the state court. 

The plaintiff allèges that it was incorporated for the purpose of con- 
structing and operating a line of railroad in the county of Humboldt, 
state of California, among other places, from the town of Arcata, 
around the east shore of Humboldt Bay, to the city of Eurêka; that 
it has commenced the construction of «aid line of railroad, and has 
expended therein about |100,000, and will put said branch line in fuU 
opération within a year, unless prevented from so doing. It is alleged 
that a terminal site has been secured by the plaintiff in the city of 
Eurêka at an expense of $60,000 ; that it is necessary, for the purpose 
of constructing its railroad to its said dépôt grounds upon its estab- 

» Enjoining proceedings in state courts, see notes to Gardner t. Bank, 16 
C. C. A. 90, and Trust Co. v. Grantham, 27 C. C. A. 575. 
103F.~57 
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lished Unes, to bave a rigM of way over a certain parcel of land lying 
in th.e city of Euïeka, and for the purpose of obtaining said rigJit the 
plaintifE on June 3f9, 1899, commenced an action in the superior court 
of the State for the couniy of Humboldt to condemn the property re- 
quired for said right of way. It is further alleged that during the 
pendency of said action the défendant, a corporation created for the 
purpose of constructing and operating a line of railroad from the city 
of Etireka to Crescent City, in Del Norte county, Oal., brought suits in 
the sanie court to çondénin certain lànds, including the identical par- 
ce! of land sought to be condemned by the plaintiff. Plaintiff charges 
that this action is flctitious and not prosecuted in good faith; that 
the défendant bas not coQunenced the construction of its proposed line 
of railroad, and in the proceedings for condemnation bas conspired 
with certain parties who are the owners of the land, for the purpose of 
binderlng, delaying, obstructing, and preventing the plaintiff from 
completing its branch railroad; and irréparable damage to the plain- 
tiff and loss of its franchise are alleged. 

ït is çontended by the défendant that this court bas no power or 
jurisdiction to enjoin the prosecution of actions commenced in the 
State court, under the inhibition contained in section 720 of the Re- 
vised Statutes. This section reads as foUows: 

"TJie writ of Injunctlon, shall not be granted by any court of the United 
States to stay proceedings In any court of a state, except in cases where such 
Injunctlons may be autborlzed by any law relatlng to proceedings In bank- 
ruptcy." 

This prohibition is more particularly directed to cases where suit 
is institBted in the United States courts for the spécifie purpose of 
enjoining an action in the state court. But injunction proceedings 
cominenced in the state court, and removed in the customary manner 
to tlie tjnited States court by reason of some inhérent right, are gov- 
erned by the act of March 3, 1875, determining the jurisdiction of 
United States circuit courts over causes removed from state courts. 
Section 4 provides: 

"That when any suit shall be rerooyed from a state court to a circuit 
court of the United States, ^ * * ail , injunctlons, orders, and other pro- 
ceedings had in such suit prlor to Its rerhoval, shall remain in fuU force and 
eflfect untU dlssolved or modifled by the court to whlch such suit shall be so 
removed." 

The relation of thèse two statutes to the interférence by a United 
States court with proceedings in a state court is distinctly shown in 
the case of Bondurant v. Watson, 103 U. S. 281, 287, 26 L. Ed. 447. 
An injunction was issued by the state court, and the case was there- 
after removed to the United States court by the défendant, and the 
injunction there made perpétuai. The decree was appealed from, and 
daim was made that the case was not removable, because its purpose 
was to obtain the writ of injunction to stay proceedings in a state 
court, which a court of the United States is forbidden to grant, by sec- 
tion 720 of the Revised Statutes. The suprême court, speaking upon 
this contention, said: 

"It is to be observed that the Injunction had already been granted by the 
state court before the application for removal was made. The interest and 
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purpose of [the défendant], who asked for the removal, was to get the In- 
junction dissolved. If [the plaintiff] had flled àis pétition for injunction In 
the State court, and, before it was allowed, had petitioned for a removal of 
the cause to the circuit court, with the design of applying to that court for hia 
injunction, the objection to the right of removal would hâve force. That 
would hâve been an évasion of the statute. But that is not this case. The 
act of March 3, 1875, provides that ail injunctions had in the suit bet'ore 
its removal shall remain in full force and effiect until dissolved or modifled by 
the court to whicii the suit shall be removed. It provides for removals, 
without making auy exception, of cases in which an injunction has already 
been allowed to stay proeeedings in a state court. It would not be according 
to the well-settled rules of statutory construction to import an exception into 
this statute from a prior one on a différent subject." 

A stricter interprétation of section 720 would defeat the purpose of 
the removal act in many instances, and deprive a party of a remedy 
in either court. Smith v. Schwed (0. C.) 6 Fed. 458; Perry v. Sharpe 
(C. C.) 8 Fed. 24. 

This court, then, having power to consider the injunctional pro- 
eeedings, the question arises, upon gênerai principles of equity juris- 
prudence, should the injunction hâve been granted originally, and 
ought it now to be maintained? In this connection it is urged by 
counsel for défendant that it is not a case for équitable interférence, 
for the reason that the plaintiff has a complète and adéquate remedy 
at law. The plaintiff seeks to enjoin the défendant from prosecuting 
condemnation suits affecting the same parcel of land that the plaintiff 
is attempting to condemn, and the irréparable injury which the plain- 
tiff claims it will suffer if denied a préventive remedy is the infringe- 
ment upon and loss of its franchise in said city of Eurêka, and consé- 
quent loss of the value of work and labor already performed in the 
construction of railroad along its proposed line. But will this resuit 
necessarily follow if the défendant is not restrained from the prosecu- 
tion of its condemnation suits? The outcome of such suits feared by 
the plaintiff is that the défendant will obtain a decree adjudging that 
said parcel of land is necessary for a public use, and that défendant 
may hold and enjoy it for that purpose, to the exclusion of the plain- 
tiff. The questions hère presented are whether the plaintiff shall hâve 
the exclusive right to the land, or whether the défendant shall use it 
exclusively, or whether both parties may enjoy it as a public use. 
Such questions the state court is spedfically empowered to détermine 
in an action at law under the right of eminent domain. Section 1247 
of the Code of Civil Procédure of the State of Oalifornia provides that 
in condemnation proeeedings the superior court shall hâve power : 

"(1) To regulate and détermine the place and manner of making connec- 
tions and crossings, or of enjoying the common use mentloned In the flfth 
subdivision of section 1240. (2) To hear and détermine ail adverse or conflict- 
Ing claims to the property sought to be condemned, and tax the damages 
therefor. (3) To détermine the respective rights of différent parties seeking 
condemnation of the same property." 

Section 1240 of the same Code, referred to in subdivision 1, just 
quoted, in specifying the various kinds of property which may be taken 
for a public use under the right of eminent domain, includes: 

"(5) Ail rights of way for any and ail the purposes mentloned in section 
1238, and any and ail structures and improvements thereon, and the lands 
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held or used In cpnnection therewlth, shall be subject to be connected with, 
crossed, or intersected by any other right of way or improvements, or struc- 
tures thereon. Xbey sltall also be subjected to a llmited use, in common with 
the owner thereof, when necessary. But suclj uses, crossings, intersections, 
and connections shall be made in manner most compatible with the greatest 
public beneflt and least prlvate Injury." 

In the case of Western if. 0. R. Co. v. Georgia & N. 0. R. Co., 88 
N. C. 79, the plaintiff was in a similar position to that of the plaintiff 
herein. It had surveyed and located a route through a certain locality, 
and claimed an inchoate prier right to construct a railroad thereon, 
the right to become perfect upon payment of damages to he assessed 
for appropriation of the land. The défendant had taken possession of 
a portion of the land traversed by the line of plaintiff 's projected road, 
and claimed a right to locate its road thereon tmder a deed or li censé 
from the proprietor of the land. The plaintiff obtained a restraining 
order enjoining the défendant from intèrfering with the disputed terri- 
tory until a hearing could be had, and later, numerous afiidavits and 
évidence having been flled, the court directed an intermediate injunc- 
tion to issue. From this ruling the défendant appealed. The su- 
prême court of the state reversed the order issuing the injunction, and 
stated the following reasons: 

"If the purpose of asking for the intermediate injunction is to obtain the 
opinion of the court upon the question of priority of right to lay the tracli 
upon and over the gap of the contesting eompanies, we should refrain from 
givlng it, since the motion is heard upon ex parte évidence, without those 
safeguards which the law has provided, in requiring in most cases the Per- 
sonal présence of the wltness, and affiording In ail opportunities for cross- 
examination,— conditions so important to the development of truth and déter- 
mination of falsehood in trials before a jury, and under the mies that govern 
them. * • * The facts of the présent application do not bring it within 
the principle upon which a court of equity acts in aflfordlng such relief, nor 
do they warrant our intervention in the controversy at this stage of its 
progress; and we leave it— where it should be left— to the détermination of a 
Jury."- 

In the case of East St. Louis Connecting Ry. Oo. v. East St. Louis 
Union Ry. Co., 108 111. 265, 274, where franchises had been granted to 
two railway eompanies, of lines crossing each other, and somewhat 
intèrfering with the convenient opération, of the plaintiff's road, it 
was held that légal damages, assessed as provided by law, would 
afford an adéquate remedy, and that there was no ground for an in- 
junction. And in East & W. R. Co. v. East Tennessee, V. & G. R. 
Co., 75 Ala. 375, 283, in a controversy between two railroad eompa- 
nies over a right of way, on appeal from a decree of injunction the 
court declared that it would not intervene to quiet titles, or to décide 
controversies as to the title; that other and more appropriate remé- 
dies and tribunals were provided for the détermination of ail such 
controversies. In Chicago & N. W. Ry. Co. v. City of Chicago, 151 111. 
348, 37 N. E. 842, a railroad company had purchased a certain parcel 
«f land in the city of Chicago, and used it for many years as a railroad 
yard, for the storing and switching of cars, the making up of trains, 
as well as for the transit of regular trains. The city proposed to open 
a Street across this yard, and commenced condemnation proceedinga 
for that purpose. The railroad company sought to eujoin this action 
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on the ground that the effect would be to deprive it of the spécial use 
to which it had put the land, and of its right and title therein. The 
title of the railroad company to the land was not in controversy, or 
the value of its use disputed. Yet the court denied the injunction, up- 
on the ground that, even conceding that damages would accrue to the 
railroad company by the threatened action of the city, it would consti- 
tute no proper ground for the interposition of a court of equity ; that 
if damages accrued because of the taking of the right, or the value of 
the property be decreased in conséquence, adéquate compensation 
could be made in the proceeding at law provided in such cases. 

The procédure approved by the suprême court of this state is indi- 
cated in the case of Water Co- v. Cowles, 31 Cal. 215. Actions by 
différent water companies were pending in the county court for the 
condemnation of the same lands. The court refused to proceed with 
one because of the pendency of the other. Application was made to 
the suprême court for a mandamus. In granting the application the 
court said: 

"The condemnation of lands is but a purcliase of tliem In invltum, and tiie 
title acquired is but a quitclaim. If a corporation starts proceedings under 
the statute, to get a title of that quality, after like proceedings for acquiring 
a like title hâve been commenced by another company, and there should be a 
condemnation and payment in both proceedings, both corporations -would bave 
good title as against the original owner or owners; but as between the com- 
panies the lands would belong to the one over-whose proceedings the court 
first acquired jurisdiction,— a question to be litigated between the companies. 
It may be that elther company might make the other a party défendant in 
its suit to condemn, or, failing that, that either of the companies might inter- 
Yene in the proceedings of the other, so that the question of priority might 
be determined in advance of a parchase by either; but should the junior 
applicant, knowing ail the facts, or having the means of knowing them, push 
Its suit to a quitclaim, and voluntarily pay the purchase money, the respon- 
Bibility would not be with the law." 

The duty of courts of equity in issuing injunctions is clearly stated 
in the early case of Bonaparte v. Railroad Co., Ped. Cas. No. 1,617: 

"The right must be elear, the injury impending or threatened, so as to be 
averted only by the protecting préventive process of Injunction. * * • 
When there is a reasonable doubt whether the law set up as a justification au- 
thorizes the acts done, it [injunction] will not be granted (Field v. Jackson, 
2 Dickens, 600; Agar v. Canal Co., Coop. 77); or if a discretionary power is 
given, which is not abused or misapplied, but exercised in good faith, sonnd 
discrétion, and according to the best judgraent of those to whom its exécution 
Is confided, the party complaining wlU be left to bis remedy at law." 

And further it is there declared that the conditions upon which the 
lawful exercise of the right of eminent domain dépends are plainly 
deflned, and the party seeldng to use this privilège will not be inter- 
fered with by a court of equity so long as he keeps within the limita 
of those powers, and pursues the précise course laid down by the law. 

In the case at bar the parties are seeking to condemn the same land 
for a right of way, and each seems to hâve taken the steps provided by 
law in such proceedings. The plaintiff's rights are not as yet estab- 
lished, other than by priority of action; and it is not shown by the Mil 
of complaint that the défendant is going outside of the lines pre- 
scribed by law, or that the action threatened is without the limits of 
its powers under the right of eminent domain. From the authorities 
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cited, the conclusion to be drawn is tliat where proceedings to con- 
demn private property for a public use are being conducted in accord- 
ance with the requirements of tbe statute conferring the authority, 
and ttore is no abuse or misapplication of sucb authority, a court of 
equity will leave the complaining party to tbe spécial tribunal desig- 
nated by the law to décide ail questions arising in its exécution. In 
the light of this doctrine, it does not appear that the bill présents a 
State of facts warranting the interférence of a court of equity. The 
temporary injunction will therefore be dissolved, and the bill dis- 
missed for want of equity. 



BOARD OF TRADE OF OITY OF CHICAGO v. C. B. THOMSON COMMIS- 
SION CO. et al. 

(Circuit Court, E. D. Wlsconsin. October 1, 1900.) 

1. ExcHANOBS— Propbrtt Riqht IN Markbt Quotations. 

A board of trade haa a property rlght In the quotations made upon the 
transactions of its exchange, as prepared by its offlcers and agents, untll 
thelr publication. 

S. Injonction— UsK dp Markbt Quotations. 

A prellminary Injunction will not be granted on the application of a 
board of trade restraining the use of its marlset quotations by others, 
where the question whether there bas been such prior publication of sucli 
quotations as to make them public property is In dispute, botb as to the 
facts and their effect, and can oniy be properly determined on a fuH 
bearing. 

In Equity. On application for preliminary injunction to restrain 
the use of market quotations as made on complainant's exchange. 

H. S. Kobbins and Miller, Noyés & Miller, for complainant. 
Wm. Kaumheimer, J. W. Bass, Quarles, Spence & Quarles, and Tim- 
lin & G-licksman, for défendants. 

SEAMAN, District Judge. The bill, answers, and affidavits filed 
in this cause présent serious questions involving both private rights 
and interests of the public. The bill rests on the theory that the com- 
plainant has a property right in the quotations made upon the trans- 
actions of ita exchange, and inay restrict their use to such parties as 
conf orm to its régulations in respect thereto. At common law the 
right of property of the complainant in its quotations as prepared by 
its officers and agents until publication is well established, and it is 
thereby entitled either to withhold entirely from publication, or to 
make the first publication. A-gainst subséquent publications the com- 
mon law affords no protection, and it can be obtained only through 
the statutory copyright. Wheaton v. Peters, 8 Pet. 591, 657, 8 L. Ed. 
1055, and 3 Notes on U. S. Reports, 482; Publishing Co. v. Monroe, 
38 U. 8. App. 410, 415, 19 0; 0. A. 429, 73 Fed. 196. That such gên- 
erai rule is applicable to quot£(,tions of the class involved in this con- 
troversy appears to be clearly upheld in Telegraph Co. v. Gregory 
[1896] 1 Q. B. 147, and other cases cited; and to the extent as well 
that giving out the quotations to a limited number of persons for 
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individual use is not sucli publication as will defeat the property 
riglit. In référence to the quotations of tliis complainant, however, 
the suprême court of Dlinois held in New York & C. Grain «& Stock 
Exch. V. Board of Trade of City of Chicago, 127 III. 153, 19 N. E. 855, 
2 L. R, A. 411, that the right of the complainant was qualifled by the 
interests of the public to such extent that, so long as it continued to 
give out its quotations "either directly or indirectly, it must do so 
without unjust discrimination as to persons, and must furnish market 
quotations to ail who may désire to obtain them for lawf ul purposes, 
and upon the same terms." Subsequently, in the case of Christie- 
Street Commission Co. against the Board of Trade and Western Union 
Telegraph Co., on hearing before Judge Tuley, an important décision 
was rendered on June 19, 1900, whereby the complainant commission 
company was found to be engagea in the unlawful business of a 
"bucket shop," and therefore without standing in a court of equity to 
demand continuance of the market quotations of the board ; hence re- 
lief in its favor was denied. Furthermore, on a cross bill flled by the 
board of trade, an injunction was issued depriving the complainant 
of such reports upon the ground that they were so used aa to affect 
injuriously the business of the board and the value of its property 
right in the reports, although at the same time holding that such re- 
lief could not be granted upon the fact alone that the commission 
company was engaged in illégal or immoral acts. Whether the relief 
would hâve been granted on an original bill flled for the purpose, inde- 
pendent of the jurisdiction acquired by the filing of the complainant's 
bill, is not there determined. The answers of the défendants, among 
other matters, set up in substance the right of the public to thèse 
market reports "as part of the gênerai news and information of the 
day," — a contention which is not tenable, if the rule prevails as held 
in the authorities cited. Other matters are put in issue, however, by 
the answer and affidavits on behalf of the défendants which call for 
the hearing of proofs before the drastic remedy of an injunction can 
be invoked. The allégations of the bill, both as to the nature of the 
business carried on by the several défendants and as to their repré- 
sentations respecting the market reports received by them, are ex- 
pressly denied. The source from which their market reports are de- 
rived is not disclosed, except in the instance of the défendants repre- 
sented by Mr. Eogers; and in that instance the Central Stock and 
Grain Exchange is named as furnishing the reports, with an alHdavit 
and allégations which tend to show an unrestricted publication of such 
market reports, aside from its eiïect by way of particular défense for 
that défendant. As such allégations are introduced as well on behalf 
of the other défendants for the purposes of this motion, both the 
issue of fact and its effect upon the property right asserted by the 
complainant must be left for détermination when the proofs are sub- 
mitted. Moreover, the other défendants expressly deny that their re- 
ports are obtained surreptitiously, and aver that they are transmitted 
to them after their public posting in the varions places in Chicago 
upon blackboards and otherwise, to the extent of making them public 
property. As the right of property asserted on behalf of the complain- 
ant subsists only until publication, — and from the nature of the trans- 
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actions thia period is necessarilyôneof minutes, rather than of hours, 
-^I am of opinion that an issue is raised in that regard which can be 
determined only wlien the proofs are taken, and cannot be prejudged 
on this motion for preliminaiy injunction. Equity will search out the 
true iptent of transactions iHTolved Within its cognizauce; will brusli 
aside subterfuges, and administer relief as the right of the parties 
shall appear, after fair hearing; but its strong arm of injunction will 
be employed only when the proof is indubitable both of the right and 
of the need for its exercise. The motion is theref ore denied. 

Upon the hearing a question of jurisdiction was suggested, and 
briefs snbmitted theréupon. My impressions are that the bill states 
sufiQcient grounds for jurisdiction, under the authorities, and the ob- 
jection is overruled at this stage, subject to reconsideration if it shall 
arise later. 



DOBSON et al. v. PEOK BEOS. & 00. et al. 

(Circuit Court, D. Conneetlcut. September 20, 1900.) 

Nov 1,086. 

EqUITT— PLBADrSG— Plea. 

Where the object of a bill is to ovèrtum an allegecl suecessful fraud and 
conspiracy accomplistied by deerées of a court coUusively obtained, and 
tlie answer dénies ail ayerments of fraud and collusion, it is Impracticable 
to détermine tbe valldity of a pleas setting up In bar the proceedlngs and 
decrees attacl^ed until the Issues of fact Jolned by the bill and answer 
hâve been foùnd. 

In Equity. On argument of plea. 

Wm. Hoag, for plaintiffs. 
White & Daggett, for défendants. 

SHIPMAN, Circuit Judge. The complainants, citizens of the 
State of Massachusetts, allège in their bill in equity substantially 
as foUows: That they leased on November 20, 1895, to Peck Bros. 
& Co., a corporation formerly of the state of Connecticut, and 
established in New Haven, in this state, hereafter called "Corpo- 
ration No. 1," a parcel of real estate in Boston for the term of 
10 years from January 1, 1896, for the sum of |5,000 per year for 
the ârst half, and of $5,500 per year for the second half, of said 
term. That on or about March 14, 1896, the stockholders of Cor- 
poration No. 1, flnding that it was embarrassed with large outstand- 
ing obligations, so that their profits would be greatly eut down if 
the obligations of the said company were not in some way avoided, 
conceived a scheme to organize a new corporation and transfer to it 
the good will and property of Corporation No. 1, paying such claims of 
creditors àS their interests might require, and fraudulently avoiding 
the claims of others, and the claim of the plaintiffs in particular. 
That, in pursuance of this scheme, Henry F. Peck and others, stock- 
holders of Corporation No. 1, on the 14th day of March, 1896, entered a 
pétition in the superior court of the state of Connecticut for the 
county of New Haven, representing that the said Peck Bros. & Co. was 
insolvent, and asking for thè appointment of a receiver. Theréupon 
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the said corporation appeared and assented to the pétition, and re- 
ceivers were appointed. That an order of court was procured, barring 
ail claims against tke corporation which. should not be presented with- 
in four months, of which order the complainants had no notice, and 
did not attempt to prove a claim. On May 4, 1898, ail tbe assets of 
Corporation No. 1 were sold for the sum of $265,000, in pursuance of 
an order of the superior court, — ^for a suin sufiBcient to pay in full, 
with interest, ail the claims which had been proved against said 
corporation, — to a committee representing its stockholders. That the 
said stockholders and the committee acting for them, in pursuance of 
the scheme which they had devised to avoid the obligations of Corpo- 
ration No. 1, and in particular the obligations to the complainants, 
organized a new corporation, called The Peck Broa. & Go. (hereafter 
styled "Corporation No. 2"), for the beneflt of ail the stockholders of 
Corporation No. 1; and on or about May 6, 1898, the receiver conveyed 
and transferred ail the property of Corporation No. 1 to Corporation 
No. 2, and on May 10, 1898, procured an order of the said court dis- 
solving 'Corporation No. 1, and declaring ail claims barred except 
those which had been proved against it before said court, and on or 
about June 3, 1898, procured an order of court to pay over to Corpora- 
tion No. 2 the sum of money remaining in his hands as such receiver, 
and on June 16, 1898, pursuant to such order, did so pay over to Corpo- 
ration No. 2 the sum of money so remaining in his hands, amounting 
to f 28,925.96, which was a gift made because the two corporations are 
the same in interest, the name only being changed. That Corporation 
No. 2 occupied the leased promises from May 10, 1898, to October 1^ 
1899, and paid the rent, the complainants supposing that the money 
came from Corporation No. 1, and has paid no rent since the latter 
date. That the complainants had no légal notice of the decrees of the 
superior court, were not parties to the pétition, and never submitted 
themselves to the jurisdiction of the court. That the sale and con- 
veyance of the said property were fraudulent as against the rights 
of the plaintiffs, creditors of Corporation No. 1, and that Corporation 
No. 2 had notice of the fraud, and is not a bona flde purchaser of said 
property. The bill contains divers prayers, one of which is that Cor- 
poration No. 2 may be declared to hold the sum of $28,925.96, which 
it received from the receiver of Corporation No. 1, upon trust, first 
for the beneflt of the creditors of said corporation, and especially for 
the beneflt of the complainants and other such creditors as shall enter 
into and become parties to this suit, and afterwards for the beneflt of 
the stockholders of said Corporation No. 1. To this bill the défendant, 
Corporation No. 2, has pleaded, in bar of the suit and of ail claim of the 
complainants, the proceedings, orders, and decrees of the superior- 
court in the matter of the receivership and dissolution of corporation 
No. 1, and has also filed, under equity rule 32, in support of the plea, 
an answer which dénies ail the complainants' averments of fraud or 
conspiracy. The complainants hâve set down the plea for argument. 
The bill in equity anticipâtes the défense, and is founded in great 
part upOn the averments that ail the proceedings, orders, and decrees 
of the superior court upon the pétition for a receivership were a 
scheme of fraud and conspiracy upon the part of the stockholders of 
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both corporations, and upon the pqei^ioo that the complainants, being 
nonresîdents, and neitter madÇïi^r,iiftyîng become parties to tlie pro- 
céédjij^s, and therefore strajçjgérs to \tTiem, may show that they were 
colliigive or fraudulent. ïiie objéi^ ol tlie bill ia to overturn an al- 
leged Buccessful fraud and conspîracy carried ont by decrees of a court 
coliuaiyely obtained. Ail thè^^ayerments are denied in tbe answer. 
The validity of the plea as a bairmay dépend upon the inabjlity of the 
complainants to sustain their àyèi[^ents, and it is not practicable to 
déclare in advance that the plea ia or is n,ot a bar, until the flnding of 
thé court upon the questions of çoiispiracy and fraud. The proper 
course; is that the plea should stand" for an answer, because it contains 
matter which may be a défense, an^ it is ao ordered. 



OSKAMP V. LE^ïV^IS, Âudltor, et al. 
; , (Circuit Ciourt, S. D. Olilo, W. p. August 31, 1900.) 

1. TiïATtON— Ohio Statuts— AsSESSMËNtbBT County Auditok. 

Under Rev. St. Ohlo, if 2781, 2T82; Whlch make It tlie duty of a county 
audltor to list and value: property whlch tlie owner bas falled to return 
for taxation, or ^s to fpblcli lie^^af made a false return, fthe functions 
pf tbe audltor are not Juâicial, bijtjministerial, being merely tliose of an 
asseéslng offlcer, whose determlflàîioil Is not condusivè, but Is subject 
to ïi#lew in tbe courts in a Suit âtitîiOTiied to be brought for tliat pur- 
PQBe by section 5848; and it is nd Objection to tlie valldlty of sucli pro- 
Vlsipns tli^t the audltor Is allo^ed/ljy law a percentage on the taxes 
,,col]{eÇ,ted. '"■-,'■ .,1 

2. Samk— CoNSTKucTioN OF Statute. 

Thte provisions of Rev. St. Ohlo, § 2782, relating to the procédure by 
a côiinty audltor for the assessment of property omitted to be returned 
Or falsely returned by the owner, are applicable to proceedings under 
eitlier that or the prgceding section, incloding the requlrement of no- 
tice to the taxpayer. 
8. CoNSTiTUTiONAL Law— DuB Prockss op Law— Assbssments for Taxation. 

The assessment of property for taxation, although without notice to 
the ownér, Is not In violation of the provision of the fourteenth amend- 
ment to ,the constitution against deprlvlng any person of hls property 
wlthput due process of law, where, as by Rev. St Ohlo, § 5848, the 
pwnér Is eXpressly given the rlght to test the valldity of the assess- 
ment by a suit to enjoln the collection of the tax, the amount of whlch 
and of the. «iSsessment are matters of public record at àll times after 
the assessment Is made. 

In Equity. Suit to enjoin collection of tax. On demurrer to bill. 

Chas. W. Baker and Keam & Keam^ for complainant. 
Bendigs, Foraker & Dinsmore and Edward Barton, for respond- 
ents. 

THOMPSON, District Judge. This is a bill to enjoin the collection 
of a tax levied upon property of the complainant in Hamilton county, 
st^te of Ohio, upon the ground that the statutes of Ohio under which 
the property was listed and valued for taxation, and the tax levied, is 
in contravention to that; clause of the fourteenth amendment to the 
constitution of the United States which f orbids any state f rom depriv- 
ing any person of property without due process of law. The défend- 
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ants demur to the pétition upon the ground that it does not state 
f acts sufficient to entitle the complainant to tlie relief prayed for. 
The constitutional objections are (1) that sections 2781 and 2782 of 
the Eevised Statutes of Ohio, under which the complainant's property 
was listed and valued for taxation, do not provide for notice to the 
taxpayer of the proceedings thereunder; (2) that the county auditor, 
who lists and values property for taxation under those sections, acts 
in a judicial capacity, and, under the provisions of section 1071 of 
the Eevised Statutes of Ohio, relating to taxation, receives as com- 
pensation for his services in so listing and valuing property 4 per cent, 
of the tax levied and collected thereon. 
Thèse sections read as follows: 

"Sec. 2781. H any person whose duty it is to llst property or make a return 
thereof for taxation, either to the assessor or county auditor, stiall in any year 
or years malie a false return or statement, or shall évade making a return or 
statement, the county auditor shall for each year, aseertain as near as prac- 
ticable, the true amount of Personal property, moneys, crédits and invest- 
ments that such persons ought to hâve returned or listed for not exceeding 
the flve years next prior to the year in -whieh the inquiries and corrections 
provided for in this and the next section are made; and to the amount so 
ascertained as omitted, for each year he shall add fifty per centum, multiply 
the omitted sum or sums, and (as) increased by said penalty by the rate of tax- 
ation belonging to said year or years, and aceordingly enter the same on the 
tax lists in his ofiîce, giving a certiflcate therefor to the county treasurer 
■who shall coUect the same as other taxes." 

"Sec. 2782. The county auditor, If he shall hâve reason to believe, or be in- 
formed that any person has given to the assessor a false statement of the Per- 
sonal property, moneys, or crédits, investments In bonds, stocks, joint stock 
companies or otherwise, or that the assessor has not returned the fuU amount 
required to be listed in his ward or township, or has omitted or made an 
erroneous return of any property, moneys, or crédits, investments In bonds, 
stocks, joint stock companies, or otherwise, which are by law subject to taxa- 
tion, shall proceed at any time before the final settlement vs-ith the county 
treasurer to correct the return of the assessor, and to charge such persons 
on the duplicate with the proper amount of taxes; to enable him to do 
•which, he is hereby authorized and empovfered to issue compulsory process, 
and require the attendance of any person or persons whom he may sup- 
pose to hâve a knowledge of the articles, or value of the Personal prop- 
erty, moneys, or crédits, investments in bonds, stocks, joint stock companies," 
or otherwise, and examine such person or persons, on oath, in relation to 
such statement or return; and it shall be the duty of the auditor, in ail such 
cases, to notify every such person before making the entry on the tax-list 
and duplicate, that he may hâve an opportunity of showing that his state- 
ment or return of the assessor was correct; and the county auditor shall, 
in ail such cases, flle In his office a statement of the facts or évidence upon 
which he made such correction; but he shall, in no case, reduce the amount 
returned by the assessor, without the written assent of the auditor of state, 
given on a statement of facts submitted by the county auditor. In ail cases 
in which any person shall make a false statement of the amount of prop- 
erty for taxation, to évade the payment of taxes. In whole or In part, the 
person making such false statement shall be liable for, and pay ail costs 
and expenses that may be incurred under the provisions of this section, and 
the same fées and costs shall be allowed and paid as are now or may be 
allowed by law, for similar services, and if not paid, may be collected be- 
fore any justice of the peace of the proper county, by suit in the name of the 
county commissloners, but In ail cases under this section, where the state- 
ment shall be found correct, arrî no intention to évade the payment of taxes, 
the costs and expenses incurred imder this section shall be paid out of the 
county treasury o£ the proper county, on the order of the county auditor." 
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1. lïe fuDctiona oî tte county auditor under thèse sections are 
miDisterial, not judicial. He is a mère assessing offlcer, whose duty it 
is tô trnly list and valueproperty whichtbe owner bas falsely returned 
for taxation, or the retum of which he has evaded altogether. The re- 
turà he makes may be founded upon the évidence he is autborized to 
take, or upon his own personal knowledge, and simply furnishes 
a basis for the levy of taxes, as do the retums of other assessing 
offlcèrs. The assesament or listing and valuation of property for taxa- 
tion shoùld be made by the taxpayer himself. If he fails to do it, 
it may then be made by the township assessor or the county auditor or 
the boards of equalization, The assessment is not a judicial détermi- 
nation of the value or ownership of the property. It is not conclusive 
against the taxpayer. It simply makes a prima facie showing, which 
the taxpayer may test by a suit, under section 5848 of the Revised 
Statutes of Ohio, to enjoin the levy or the collection of the tax. The 
county auditor is not a judge, but an assessing ofHcer, whose zeal in 
bringing upon the tax duplicate property wrongfully withheld by the 
owner may properly be stimulated by giving him a percentage of the 
taxes collected thereon. Musser v. Adàîr, 55 Ohio St. 466, 45 N. E. 
903. 

2. Sectipn 2782 expressly provides for notice to the taxpayer, and, 
by fair construction, notice is also required by section 2781. The 
auditor is required by section 2781 to "ascertain, as near aa prac- 
ticable, the true amount of personal property, moneys, crédits, and in- 
vestments that such persons ought to hâve returned or listed for 
not exceèding the flve years next prior to the year in which the in- 
quiries and corrections provided for in this and the next section are 
made." The procédure provided for in the "next section" is applicable 
in proceedings under either section. 

But, if it be conceded that notice is not required by section 2781, 
nevertheless "due process" is provided by the laws of Ohio for the col- 
lection of taxes. Section 5848 of the Eevised Statutes of Ohio pro- 
vides that "courts of common pleas and, superior courts shall hâve 
• jurisdiction to enjoin the illégal levy of taxes and assessments, or the 
collection of either, and of actions to recover back such taxes or assess- 
ments as hâve been collçcted, without regard to the amount thereof, 
but no recovery shall be had unless the action be brought wîthin 
one year after the taxes or assessments are collected." In McMillen 
V. Anderson, 95 U. S. 37, 24 L. Ed. 335, the suprême court say : 

"It seems to be supposed that it Is essential to the valldity of thls tax 
that the party charged should hâve been présent or had an opportunity to he 
présent In some tribunal when he was assessed. But thIs is not and never has 
been consldeiréd' necessary to the valldity of à tax." 

And in Winona & St. P. Land Go. v. Minnesota, 159 U. S. 537, 16 
Sup. et. 87, 41) L. Ed. 251, the suprême court say: 

"That rule Is that a law authorlzing the imposition of a tax or assess- 
ment upon pr6i)etty according to Its value does not Infringe that provision 
of the fourteenth amendment to the constitution which déclares that no 
State shall deprlte any persoh of property without due process of law, if the 
owner has an opportunity to questioû the validity or the amount of it, either 
bef ore that amount Is determined, or In subséquent proceedings for its collec- 
tion." 
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Hère ample means are provided by the tax laws of Ohio for a 
judieial détermination of every question touching the validity or 
legality of the listing or valuation of property, and the levying of tax- 
es thereon, before the taxes are collected. State Railroad Tax Cases, 
92 U. S. 575-609, 23 L. Ed. 669; Pearson v. Yewdall, 95 U. S. 294, 
24 L. Ed. 436; Davidson v. New Orléans, 96 U. S. 97, 24 L. Ed. 616; 
Hàgar v. Réclamation Dist., 111 U. S. 701, 4 Sup. Ct. 663, 28 L. Ed. 
569; Corry v. Campbell, 154 U. S. 629, 14 Sup. Ct. 1183; Grether v. 
Cornell's Ex'rs, 43 U. S. App. 770, 23 C. C. A. 498, 75 Fed. 742. The 
records of the auditor and the treasurer show the tax valuations and 
levies against each taxpayer, and the law prescribes the time when the 
taxes become due and payable, and the modes of collection are by dis- 
tress or suit, so that each taxpayer has the means of knowing the 
amount of the taxes levied against him, and upon what property and 
upon what valuations thereon, and has ample opportunity, before the 
collection of the tax, to avail himself of the ultunate remedy afforded 
him by the provisions of section 5848 of the Revised Statutes of Ohio. 
The tax laws of Ohio afford the taxpayer many opportunities to be 
heard for the correction of mistakes, errors, irregularities, and wrongs 
in the assessment and levying of taxes before boards of equalization, 
the county auditor, and the state board of remission, with the ulti- 
mate right of resort to the courts to enjoin the collection of any tax 
not legally assessed or levied. 

The constitutional objections urged against sections 2781 and 2782 
of the Eevised Statutes of Ohio are without foundation; and the de- 
murrer to the pétition will be sustained, and the bill dismissed. 



DAVIS V. BROWN. 
(Circuit Court, S. D. Ohio, W. D. May, 1900.) 

POSTMASTEBS — NONMAILABLB MaTTER— SuiT TO CoMPEIy ACCEPTANCE. 

Act Sept. 26, 1888 (25 Stat. 496) § 1, declaring certain matter to be 
nonmailable, and vesting tlie postmaster gênerai with power to exclude 
It from the mails, by reasonable implication also vests him with au- 
thority to détermine what matter is nonmailable thereunder; and the 
courts cannot review his action in that regard unless he acts malieiously 
or fraudulently or exceeds his authority. Hence, in a suit to compel a 
postmaster to accept for transmission through the mails matter inclosed 
In certain envelopes, an answer setting up as a défense an order from 
the postmaster gênerai directing the défendant to décline to accept such 
envelopes, on the ground that they contained matter printed thereon 
which rendered them nonmailable under the statute, Is not evasive, but 
Is responsive to the blU; It being the defendant's duty to obey such order. 

In Equity. Suit to compel défendant, as postmaster, to accept for 
mailing matter inclosed in certain envelopes. On exceptions to an- 
swer. 

J, Hartwell Cabell, for plaintifiE. 

Wm. E. Bundy, U. S. Dist. Atty., for défendant. 

THOMPSOÎ^, District Judge. The bill in this case sets forth, in 
substance, that the complainant is engaged in business in Cincinnati, 
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Ohio, under the name and style,"^e National CoUecting Company''; 
liât said business consists in coUecting accounts and claims, reducing 
the same to judgment, and furnidjing reports of mercantile responsi- 
bility ini^swer to requests f romjtis clients and customers; that in 
the course of his said; business lie sraids by mail large numbers of let- 
ters to clients, attorneys, and other persons to ail parts of the United 
States, and that many of said letters contain valuable papers and 
checks; that the défendant is postmaster at Cincinnati, and as such 
arbitrarily and wrongfuUy refuses to place in the mails for trans- 
mission certain sealed îetters addreesed by the complainant to his 
varions clients and corrçspondents, upon the pretended ground that 
the envelppes in which said letters are sealed hâve an unlawrul card 
printed thereon. Samples of the envelopes are attached to the péti- 
tion as exhibits. Thecard is in thefollowing words: "National Col- 
lecting Company) H East Fourth street, St. Paul Building, Cincinnati, 
Ohio." The words "National CoUecting Company" are printed in 
letters about one-flfth of an inch in length, the other words being in 
mudi smaller type. Upon some of the envelopes the card is printed 
in red ink, and on others in black ink. A demurrer was interposed to 
the bill upon the ground that it "does not state facts sufiacient to con- 
stitute a cài|se of action, or to warrant granting the relief asked for." 
The demurrer was heard at the April term, 1899, and it was claimed 
in support of the demurrer that the cards or printed matter upon the 
envelopes are of a character obviously intended to reflect injuriously 
upon the character or conduct of others; but the court, being unable 
to say, upoin examination of the exhibits, that the printed matter 
thereon was of the character alleged, overruled the demurrer. After- 
wards the défendant answered. The answer contains two défenses. 
In the flrst défense the défendant justifies his action under an order 
of the flrst assistant postmaster gênerai, of which the following is a 
copy: 

"CDA 12,924. 

"Postoffice Department. 

"First Assistant Postmaster General, Division of Correspondence, Wash- 
ington. J. E. A. , 
"October 25, 1898. 
"Postmaster, CBnclnnatl, Ohio— Sir: Inclosed herewlth you wlU flnd an en- 
velope mailed at yonr office by the National CoUecting Company. The card 
upon the envelope is unmailable, under the act of congress approved Sep- 
tember 26, 1888, as construed by the department, and you are directed to 
décline to accept for mailing envelopes bearlng such cards. Please return 
the Inclosure to this office for Its files. 

"Very respectfuUy, Perry S. Heath, 

"First Assistant Postmaster General." 

The second défense, in substance, repeats the assignments of the 
demurrer. 

The complainant excepts to the flrst défense of the answer, as 
evasive and insufiScient. The cause is now submitted to the ;Court on 
this exception to the answer. The défense excepted to denie;s the ju- 
risdiction of the court to review the action of the postofflce depart- 
ment. The complainant is not deprived of the use of the mails. The 
postoffice department does not seek to deprive him of the use of the 
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mails, but only to regulate the use consistently wifh thé department's 
construction of section 1 of the act of congress of September 26, 1888 
(25 Stat. 496). That act provides: 

"That ail matter otherwise mailable by law, upon the envelope or outside 
cover or wrapper o£ which • • * any delineations, * • * calculated 
by the teims or manner or style of display and obvlously intended to re- 
flect injuriously upon the character or conduct of another may be * * • 
printed • * » are hereby declared non-mailable matter, and shall not 
be conveyed In the mails nor delivered from any postofflce, nor by any let- 
ter carrier, and shall be wlthdrawn from the mails under such régulations 
as the postmaster-general shall prescribe." 

TWs law vests the postmaster gênerai with power to exclude non- 
mailable matter from the mails, and, by reasonable implication, with 
authority to détermine what matter is nonmailable; and the courts 
cannot review his action unless he acts maliciously or fraudulently 
or exceeds his authority. It was the duty of the défendant to obey 
the order of the department, and in doing so he did not act arbitrarily 
or wrongf uUy. The first défense of the answer is not evasive and it is 
sufflciently responsive to the allégations of the bill, and the exceptions, 
therefore, will be oyerruled. Association v. Zumstein, 15 C. C. A. 153, 
67 Fed. 1000; Hoover v. McChesney (0. C.) 81 Fed. 472; Dauphin v. 
Key, MacArthur & M. 203, 
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(Cfrcult Court, N. D. Oallfomla. August 20, 1900.) 

No. 12,852. 

PoBT Office— Obstructinq Cabbiagb of Mails— Exacting Toll fhom Mail 
Carbibr. 

To constitute a knowing and willful obstruction of the passage of the 
mails, or of a vehicle, horse, or carrier carrying the same, which is pro- 
hibited by Rev. St. § 3995, the act must be in itself unlawful. The re- 
fusai of persons operating a toll road, under a franchise which does not 
exempt mail carriers from payment of toll thereon, to permit a mail car- 
rier to pass their gâtes without payment of toll, Is not unlawful, or within 
such section, so as to sustain the jurisdiction of a fédéral court over a suit 
by the mail contractor for an Injunction and damages, on the ground that 
It Involves a fédéral question. 

Action in equity to enjoin défendants from collecting tolls from 
complainant while conveying the United States mail over a certain 
toll road. 

Frank McGowan and L. H. Cîooper, for complainant. 
L. Buck, for défendants. 

MOEEOW, Circuit Judge. This is an action in equity. The bill al- 
lèges that complainant is a citizen and résident of the state of Oregon, 
and the défendants citizens and résidents of this district; that the 
défendants are executors of the will of one Horace Gasquet, deceased, 
whose sole devisee and legatee is one Elie Gasquet, a citizen of France; 
that complainant has had a subcontract since July 1, 1898, for carry- 
ing the United States mail from Grant's Pass, in Oregon, to Grescent 
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City, Cal., and back, seven times each week, upon a scliedule satis- 
f actory to the postmaster général, for the sum of |4,800 per year, for 
the violation of which contract certain penalties are imposed. Tlie 
bill alsQ allèges that in 1881 the supervisors of Del Norte county, Cal., 
gare Horace Gasquet a franchise to coUect toUs over a certain road, 
named '•Gàisquet's Boad"; that this Is the only route which complain- 
ant can use in carrying out the isubcontract; that there are two toll 
gâtes oh eaid road, operated hy défendants as a part cl the road, and 
défendants securely fasten thèse gâtes to prevent -complainant from 
going through, and hâve employés and servants watching the gâtes 
for that piirpose, one of whom is John Endert, postmaster at Gasquet, 
Cal,, awdtthreaten to use violence to complainant to preveht him carry- 
ing .the D3(ail through theee gâtes without payment of the toll that they 
claimiheis bound to pay under the terms of the ordinance of the board 
of supervisors of Del Norte county, Cal., conferring the franchise upon 
Horace Gasquet; that since January 18, 1899, défendants hâve refused 
to permit complainant to carry tJie United States mail through said 
gâtes, and hâve delayed the transmission of the mail,and aver that they 
will continue so to prevent and dèlay complainant unless he pay the 
défendants |60 per month as toll; that complainant has been com- 
pelled to pay large sums of money to prevent défendants from carry- 
ing into effect their threats to stop the United States maU; that dur- 
ing his lifetime Horace Gasquet, while claiming to act under the ordi- 
nance af oresaid, waived the right to collect toll from ail persons carry- 
ing United States mail; that lie tôll is illegally demanded and exacted 
by défendants; that since February 25, 1899, complainant has imid de- 
fendants $1,()76 for traveling over said road while carrying the United 
States mail; that complainant has large sums of money invested in 
material necessary to carry out said suhcontract, and that he is pre- 
vented from carrying out his contract by reason of the açts of défend- 
ants, and if he shall forfeit it he )fill èustain great lOss and damage; 
that cohiplainant has. no plain, speedy, and adéquate renjedy at law; 
that this snit will prevent a multiplicity of suits; that défendants hâve 
exacted vai?ious sums of money from complainant, thW amount of 
which ïeîs uhable to state, and lie therefore asks for^n accounting 
thereof. Il* bill furtl^er allèges QOnspiracy on thg paît of the de- 
fendants, with parties unknown, to injure and damage complainant in 
the matter of conveying the United States mail, and prays for an 
injnnction requiring défendante to desist from collecting tolls from 
complainant while carrying United States mail oVer said road, and to 
give an account of ail moneys received by them as such tolls, and, when 
that sum has been determined, that complainant hâve judgment there- 
for, and for further relief. The défendants hâve demurred to the bill 
on the grounds (1) that this court has no jurisdiction to grant the 
relief prayed fqr, or any relief; (2) that it appears from the bill that 
complainant is not entitled to the relief prayed for ; (3) that the facts 
set out in:the;bill are nOt sufiacient to entitle the complainant to re- 
lief; (4) that' the bill shows that complainant has an adéquate remedy 
at law. 

The bill allèges the diverse citizenship of the parties, but fails to 
disclose that the jurisdictional amount of |2,000, exclusive of interest 
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and costs, is involved in the controversy. There is an allégation that 
since February 23, 1899, complainant lias paid ont $1,076 for tolls in 
traveling over the road in question while carrying tlie United States 
mail in pursuance of the subcontract alleged; and the payment of 
sums unknown in amount before that date is alleged, for which com- 
plainant a&ks that défendants give an accounting. The prayer of the 
bill is for the fuU sum, after the détermination of thèse amounts, but 
it does not appear from the bill that the amount in controversy exceeds 
the sum of $2,000, exclusive of interest and costs. Complainant, how- 
ever, claims a right of action against the défendants by virtue of the 
fact that he carries the United States mails, and is obstructed in so 
doing by the défendants, who will not allow the vehicles containing 
the mails to pass unless a toU is paid, and cites section 3995 of the 
Revised Statutes, as follows: 

"Any person who shall knowingly and willfully obstruct or retard the 
passage of the mails or àny carriage, horse, driver, or carrier carrying the 
same, shall for every such offense be punished by a fine of not more than one 
hundred dollars." 

This section has been construed in the case of U. S. v. Kirby, 7 Wall. 
483, 19 L. Ed. 278, where Justice Field said: 

"The statute of congress, by its terms; applies only to persons who know- 
ingly and willfully obstruct and retard the passage of the mail, or of its car- 
rier; that is, those who know that the acts performed will hâve that eflect, 
and performed them with the intention that such shall be their opération. 
* * • The statute has no référence to acts lawful In themselves, for the 
exécution of which a temporary delay to the mails unavoidably follows." 

In U. S. V. Kane (D. C.) 19 Ped. 43, it was said: 

"In ail such cases the question to be declded is whether the act causing the 
obstruction is in itself lawful. If it is, the obstruction necessarily caused 
thereby Is not a crime. It can hardly be pretended upon the facts stated that 
thèse men who stopped this train had any légal right to travel thereon with- 
out payment of their fare or the consent of the conductor. No contract, under- 
standlng, or usage is all^ed or shown, under or by virtue of which they could 
claim such a privilège with a shadow of right." 

It appears from the bill herein that défendants are operating the 
road by virtue of a franchise granted in 1881 to Horace Gasquet by the 
board of eupervisors of Del Norte county, empowering him to collect 
toll over the road in question. Section 2814 of the Political Code of 
California enumerates those exempt from the payment of tolls upon 
roads so operated, but among thèse the carriers of United States mail, 
as such, are not speciflcally mentioned, and consequently cannot 
claim any exemption upon the ground that they carry the mail. The 
question of the exemption of mail carriers from tolls arose at an early 
date in our history, in days when toll roads and tumpikes played a 
more important part in the relations of men than they now do. From 
the décisions upon the question of such exemption may be cited the 
case of Tumpike Co. v. Newland, 15 N. C. 463. The court there said : 

"We find no act of congress excepting persons or carriages engagea in the 
business of the post ofBce from the payment of tolls for passing ferries, 
bridges, or roads. As such tolls are granted as the prlce of construction and 
repairing those public accommodations, and are necessary for those piuposes, 
and to rio establishment are such facilities more Indispensable than to the 
103 F.— 58 
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postofflce^ltself, It la probable. thatflp Bpch act hasbeçnjorie,ver,will be passed. 
Wlt^iQUt a statute, no exemption çaà tie Inferred, or allçswécjl,*; ; 

Agîtin^ ilii Dickey T. TnrnpikerBoad Co., 7 Daûa,H3,;it was said: 

"Hâvlng been eonstrticted by an asisôciatlon of Indlviduals Incorporated Into 
a prlvate body poUtlc by an act of tbe Kentucky législature which gave the 
corporation tb^right to charge toU aqcprdlng to a prescrlbed scale, la considér- 
ation o£ thé appropriation of Its own funds to tbe construction of the road 
for the public beneflt, the turnplke rpad from Maysvllle to Lexington should 
be deëlned prlvatè property, so far aS the value of the franchise and the right 
to preise!rve Mi, as eonferred by the cbarteiin the nature of a contract, may be 
concetned; and therefore the public, rwhgther It be Kentucky or the United 
States, can hâve no constitutional rlght to use the road without çontributing 
to its réparation and préservation elthér, a just compensation for the use, or 
the rate pf toilage prescrlbed by the corporation under thé 'sanction of Its 
chartet. By aUthorlzing the companyto exact a flxed compensation for the 
use of the road, the charter Interfered wlth or Impalred the power to carry 
the mail, vherever congres^ st^ould, elect to carry It, no more nor otherwise 
than it obstructed or Impalred the fifht of every freeman to travel on any 
public, -way he mlght chooàè thus. to Use." 

To the same effect is Procter v. Crozier, 6 B. Mon. 268. 

The acts of défendants were not unlawful in themselves. They 
acted by virtue of an ordinance ôxpressly iauthorizing the charge of 
toU upon the road in question. Such obstruction as has occurred to 
the United States mail has ddne s6 incidentally, and the temporary de- 
lay cau^ to the mail has arisen haturally from the action of défend- 
ants in the exercise of their rights under said franchise. According 
to the allégations of the bill, there does not appear to be any cause 
of action under the section bf the 'Eevised Statutes cited by the com- 
plainant. Défendants' demurreiT will therefore be sustained, and the 
bill dismi6se(J. . 



DTJRGAN V. REDDING. 

(Circuit Court, N. D. Oalifomia. August 23, 1900.) 

No. i2,72a 

1. Public Lands— Suit to DBTEHMiNji' Adverse Claim— PLEADiko. 

A cômplalnt In a suit under Rév. St. f 2326, In ald of an adverse claim 

flled to public lands, which allèges that the land Is valuable minerai 

ground, constitutlng a part of a. filalm: talien by plalnti(f;?yider the minlng 

laws, and whlch has eyer slnce been, and Is stlli, «cci^ded and held by 

him thereunder, and tbiat défendant Is seelilng to bbtaln tltle thereto as a 

■, niill site, States a càuée bf action under the statute, the purpose of -which 

is to prbvide for a suit to détermine thé right of possession as between 

"i the adverse clalmants in ald of the land department, 

3. Sahe. 

Such a complalnt, although flled In a state court, and îframed to conform 
to the requlrements of Code Civ. Proc. Cal. § 307, which prOvides for but 
one form of action, allèges, In effect; that plalntlff Is Iti possession of the 
land In eontroversy, and contalns ail the essentlals of a bill in equlty to 
quiet tltle, which renders It sufflclent on a removal of the cause Into a 
, fédéral court 

Action to détermine the right of possession involved in an adverse 
çlaim to certain mining ground, pursuant to section 2326 of the Ee- 
vised Statutes of the United States. On demurrer to complalnt. 
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F, p. Otis, for plaintiff. 

Myrick & Deering and J. F. Eooney, for défendant 

MORROW, Circuit Judge. This is an action brougM by the plain- 
tiff, a résident and citizen of tlie state of California, pursuant to the 
reqnirements of section 2326 of the Revised Statutes of the United 
States, to détermine his right of possession to certain mining ground 
situated in Tuolumne county. Cal., upon an adverse claim filed by the 
plaintiff as against the claim cf the défendant, and pending in the 
United States land office at Stockton, Cal. The action was com- 
menced in the superior court of the state of California for the county 
of Tuolumne, and was removed to this court upon the pétition of 
the défendant showing that he was a résident and citizen of the state 
of New York, and that the matter in dispute exceeded, exclusive of in- 
terest and costs, the sum or value of $2,000. The complaint allèges 
that on May 21, 1897, plaintiff entered upon and located a quartz 
mining claim in Tuolumne county, Cal., known as the "Gold Brick 
Quartz Claim," being 1,221 feet in length along the vein by 300 feet 
in width on each side of the center thereof ; that he duly posted notice 
of his location, and on May 24, 1897, duly recorded a copy of this no- 
tice in the mining records of Tuolumne county; that since May 21, 
1897, plaintiff has continued to hold, occupy, and work said claim ac- 
cording to law, and has done the required amount of assessment work 
upon it; that défendant has, by the attempted location of an alleged 
mill site, known as the "Alabama Mill Site," entered upon and now 
claims a certain portion of the said Gold Brick quartz mine; that the 
Gold Brick quartz mine is valuable minerai land, and the Alabama 
mill site is ail minerai land containing a quartz vein with gold in pay- 
ing quantifies; that on or about April 16, 1898, défendant caused to 
be filed in the United States land office at Stockton, Cal., his applica- 
tion for a patent for said Alabama mill site, and for the Alabama 
Consolidated quartz mine, and in his application for patent included 
the said portion of the Gold Brick quartz claim; that d«fendant's 
application was received and filed by the ofiicers of the land office, who 
thereupon issued notice of defendant's application for a patent for 
the mill site and the Alabama Consolidated quartz mine, and duly 
published the same in a Tuolumne county newspaper; that thereafter 
plaintiff filed his adverse claim in the land office, duly verified, and 
that the register, on August 1, 1898, made an order suspending ail 
proceedings in the matter of the application for said patent, and di- 
recting plaintiff, as adverse claimant, to commence proceedings with- 
in 30 days, in a court of compétent jurisdiction, to obtain the déter- 
mination of the question of the right of possession to said mining 
claim. Plaintiff further allèges that the claim of défendant to that 
portion of the Alabama mill aite in conflict with the Gold Brick quartz 
claim is without right, and that défendant has no right, title, or inter- 
est in or to the same, or any part thereof. Plaintiff prays judgment 
that he be entitled to the possession of ail that portion of the Gold 
Brick quartz claim embraced within the Alabama mill site; that de- 
fendant be debarred from asserting any claim to the said lands and 
premises adverse to plaintiff; and for further relief. When the de- 
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fendant flled his pétition in the state court for the removal of the 
cause to this court, lie also filed a demurrer to tlie complaint on the 
ground that the court had no jurisdiction of the subject-matter of the 
action, for the reason that it appeared from the complaint that the 
subject-matter of the action is a pièce or parcel of land embracing 
about Are acres, the title of which is in the United States; that the 
plaintifE claims the land as minerai land, and the défendant daims the 
same as a mill site; that the only question involved is as to whether 
the land in controversy is minerai or nonmineral, and whether it is 
more valuable for minerai than it is for the purpose of a mill site. It 
is alleged in the demurrer that this controversy is a subject over which 
the land department of the United States has sole and exclusive 
jurisdiction. A further ground of demurrer is that the complaint 
does not state facts sufflcient to constitute a cause of action against 
the défendant. 

The allégations of the complaint show that the plaintifE entered 
upon the minerai ground described in the complaint, and located the 
same as a minerai claim upon a vein or Iode of quartz; that the claim 
is valuable minerai land, and contains a well-defined quartz claim 
valuable for the gold contained therein; that ever since the entry and 
location of this land by the plaintiff he has continued to hold, oc- 
cupy, and work said claim according to law, and has done the re- 
quired assessment work thereon; that a portion of this daim has 
been entered upon and claimed by the défendant as a mill site; that 
the portion of the daim in conflict and claimed by the défendant as 
a mill site is minerai land containing gold in paying quantities. For 
the purposes of this demurrer the allégations of the complaint that the 
plaintiff's claim is for valuable minerai land mttst be taken as true. 
The minerai character of the land being, therefore, concedéd, and the 
fact that the plaintiff has entered upon the ground and located it as 
minerai land under the laws of the United States, and has continued 
to hold, occupy, and work it as a quartz mining claun, disposes of 
any question as to the minerai character of the daim, so far as this 
demurrer is concemed. The question to be deterioined is, therefore, 
thé right of possession to the surface of the ground in controversy, 
and this is the précise question required by section 2326 of the Re- 
vised Statutes to be decided by a court of compétent jurisdiction. The 
section provides: 

''Where an adverse claim Is flled durlng the period of publication, It shall 
be upon tbe oath of the person or persons maklng the same, and shall show 
the nature, boundarles, and extent of such adverse claim, and ail proeeedings, 
except the publication of notice and making: and flling of the affldavit there- 
of, shall be stayed untll the controversy shall hâve been settled or decided by 
a court of compétent jurisdiction, or the adverse claim walved. It shall be 
the duty of the adverse claimant, wlthin thirty days after flling his claim, to 
commence proeeedings in a court of compétent jurisdiction, to détermine the 
question of the right of possession, and prosecute the same wlth reasonable 
diligence to final judgment; and a failure so to do shall be a waiver of his 
adverse claim." 

In Perego v. Dodge, 163 U. S. 160, 165, 16 Sup. Ct. 973, 41 L. Ed. 
117, the chief justice of the suprême court, in*commenting upon the 
requirements of this and the preceding section, said: 
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"Thus the détermination of the right of possession as between the parties 
Is referred to a court of compétent jurisdiction in aid of the land office, but 
the form of action is net provided for by the statute; and, apparently, an ac- 
tion at law or a suit in equity would lie, as either might be appropriate under 
the particular eircumstances,— an action to recover possession when plaintiff Is 
out of possession, and a suit to quiet title when he is in possession." 

The contention of the défendant that this court has no jurisdiction 
of the cause of action set forth in the complaint must, therefore, be 
overruled. 

The only remaining question is as to the form of the action, which, 
although not discussed hy counsel with référence to the distinction 
observed in courts of the United States between cases at law and in 
equity, may nevertheless be considered under the objection that the 
complaint does not state facts sufQcient to constitute a cause of ac- 
tion. In Perego v. Dodge, supra, the court points out that the form 
of the action is not provided for by the statute, and may be either an 
action at law or a suit in equity, as the eircumstances of the case 
may require. The complaint in this case appears to be in the nature 
of a bill in equity, but it was prepared for a state court, and was 
evidently designed to state a cause of action under the Code of Civil 
Procédure of this state, which provides in section 307 but one form 
of civil action "for the enforcement or protection of private rights and 
the redre^ or prévention . of private wrongs"; and in section 738 it 
is further provided that "an action may be brought by any person 
against another who claims an estate or interest in real property ad- 
verse to him for the purpose of determining such adverse claim." The 
question arises whether the complaint is suf3cient as a bill in equity 
in a court of the United States, where a distinction between the légal 
and équitable rules governing procédure and remédies under the two 
Systems is still maintained. Is it sufflcient, in a controversy of this 
character, under section 2326 of the Revised Statutes, that the plain- 
tiff allèges in effect that he is in possession of the land in controversy? 
This was one of the questions before the court of appeals of this cir- 
cuit in the case of Mining Co. v. Rutter, 31 C. C. A. 223, 87 Fed. 801, 
59 U. S. App. 538. It was there held: 

"Whatever may be sald of the nature and character of thèse çiroceédings 
(authorlzed by said section 2326 of the Revised Statutes) when trled in the 
state courts, where the statutes hâve, as to the forms of action, abolished the 
distinction which exists in the national courts between law and equity, it 
must be conceded that such proceedings are of an équitable nature, and, when 
brought in the national courts, are to be tried as equity cases. The mère 
fact that in certain cases an action at law has been deemed sufficient does 
not change the équitable character of the suit. The suit is brought for spé- 
cial relief, and the judgment required to be entered is such as a court exer- 
clsing jurisdiction in equity alone could render." 

It is clear that under thèse authorities the complaint is suiBcient as 
a bill in equity to quiet the title of plaintiff, and the demurrer should 
be overruled, and it is so ordered. 
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M6KNIGHT V. DtJDLEY. 

(Circuit Court, S, D. Ohlo, W. D. May 6, 1900.) 

1. Plkading— Motion to Strike Out— Ohio Pkactice. 

Tàe objection that a défense pleaded In an answer Is Immaterlal cannot 
be made by à motion to strike eut, iinder the Obio practlce, but should 
be tftken by demurrer. 

t. SaMB— SUFFIOIBNCÏ OP Answbr. 

TjVhere the pétition of a county treasurer. In conformlty to the state 
praptlce, allèges that a certain amount stauàs charged upop the tax books 
oit the county against the défendant as personal taxes and penalties, whieh 
la due and unpald, and asks judgment theref or, without specUying on what 
property such taxes were levled, a déniai in the answer that défendant had 
any of a particular klnd of property subject to taxation does not state a 
défense, elther In whole or In part 

Àt Law. On motion of plaintiff to strike oût parts of answer. 

R B. Miller, for complainant. 

Evan B. Williams and Jones & Jame% for défendant. 

THOiMPSON, District Judge. This cause is submitted on the mo 
tion of the plaintiff filed April 21, 1900. The flrst and third assign- 
ments of the motion seek to strike ont certain défenses of the answer 
as immaterial. A motion for such purpose cannot be entertained. 
A demurrer should be interposed, not a motion. The défenses of the 
answer are suflflciently deflnite and certain, so that the second and 
fourtb assignments of the motion are not well taken, and the mo- 
tion, tberefore, will fee ovérruled. The second and third défenses of 
the answer, however, against which the motion is directed, do not 
state, Jactssuflacient to constitute a défense to the action, and a de- 
murrer, if interposed, wip. be sustàined. The pétition allèges that 
there "siands charged upon the tax duplicate of Lawrence county, 
Ohib,: against the said Mary A^ Dudley, personal taxes and penalties 
in thç jium of $5,471.50, and that the same is due and unpaid, and 
that the said défendant, Mary A. Dudley, is indebted to the plaintifC 
in said sum of $5,471.50, wijth interest from this date." This form 
of plëâaiiag is authorizeo by section 2859 of the Eevised Statutes of 
Ohio. The second défense of the answer simply dénies that the de- 
fendant bas any crédits which are the subject of taxation, and does 
not, theref ore, meet thé allégations of the pétition. The allégations 
of the pétition are broad enough to cover taxation upon ail forms 
of Personal property. For aught that; appears, the taxes claimed 
may hâve been leviedopon goods and chattels, so that the déniai 
that she had crédits subject to taxation will not constitute even a 
partial défense. 

Under seçtiops 2734 and 2735 of the Eevised Statutes of Ohio, a 
résident of this state, who is the agent of a nonpesident, is required 
to list for taxation ail moneys in his possession, ail moneys invested, 
loaned, or otherwise controlled by him as such agent; and is 
required to list it separately from his own, specifying in each case 
the name of the person, estate, company, or corporation to whom it 
belongs. The property is listed by the agent, but stands charged on 
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the duplicate against the owner, and, for aught that appears in the 
fourth défense of the answer, the taxes claimed may hâve been listed 
under the provisions of thèse sections. The Jack Cases fJack v. 
Walker, 96 Fed. 578; Walker v. Jack, 40 C. C. A. 689, 100 Fed. 1006) 
are not in point. In those cases the court held that the property 
assessed did not corne within the provisions of sections 2734 and 
2735, referred to. 



STEARNS et al. v. FLICK. 

(District Court, S. D. Ohlo, W. D. September 24, 1900.) 

No. 2,786. 

1. Bankkuptct— Prbferred Claims against Estate— Expekses of General 
assionmbnt. 

Claims of an assignée for the beneflt of credltors for hls compensation 
and expendltures in admlnlstering the estate prlor to the flUng of a péti- 
tion in bankruptcy against the assignor are not preferred claims entitled 
to prlority of payment out of the money In the hands of the trustée in 
bankruptcy, under Bankr. Act, § 64b, whieh limlts such claims to "the 
actnal and necessary cost of preservlng the estate subséquent to flling 
the pétition"; nor, In the absence of such express limitation, could the 
claim be allowed where the assignment was made after the enactment 
of the bankruptcy law, such assignment being not only an act of bank- 
ruptcy thereunder, but In contravention of the pollcy of the law, whlch 
is to draw to the bankruptcy courts the administration of the estâtes of 
ail insolvents. 

8. Same— Provable Dkbts— Expenses Incueked et Assignée for Benbfit 
OF Crbditobs. 

Such claims are not provable debts of the bankrupt, not having been In- 
curred by him, but by the assignée hlmself in an attempt to prevent tb«< 
administration of the estate In the bankruptcy courts; and It Is immi 
terlal that he acted in good falth, and in conformlty to the Insolvencs. 
laws of the state. 

In Bankruptcy. On application of the assignée of the bankrupt un- 
der the state insolvency laws for allowance of compensation and ex- 
penses. 

William E. Bundy and Sherman T. McPherson, for Claude W. & 
Chas. W. Flick. 

Kiefer & Kiefer, Stafford & Arthur, and Oscar T. Martin, for 
trustée. 

THOMPSON, District Judge. On December 11, 1899, Claude W. 
Flick made an assignment to his brother, Charles W. Flick, for the 
benefit of his creditors. The assignée qualifled in the state court, 
took possession of the property assigned, and entered upon the ad- 
ministration of the trust. On the 22d day of December, 1899, Edgar 
G-. Stearns, doing business as E. G. Stearns & Co., and others, com- 
menced this proceeding in this court to hâve said Claude W. Flick 
declared a bankrupt; and on the 20th day of Jânuary, 1900, the said 
Claude W. Flick was duly adjudged a bankrupt. Afterwards a trustée 
was appointed by the creditors of the bankrupt, to whom, under the 
order of this court, Charles W. Flick, the assignée in the state court, 
tumed over ail the property in his hands belonging to the bankrupt, 
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except 11,472.21, où deposit in thejMad River National Bank, wliicli 
was to remain there nntil the further order of tlie court An applica- 
tion is now preseated by Gharles W^Flick to be allowed and paid ont 
of the moneys in bank the expenses ihcurred by him, and compensation 
for services performèd by him, as assignée in the state court. The to- 
tal ;amount of the moneys of the bankrupt received by Charles W. 
Flick was $1,736.11. Of thèse moneys he paid ont. for expenses of 
administration in the state court $165.12, and turned over to the 
United States marshal |98.78, leaving the balance of $1,472.21 now in 
bank. He now asks to be allowed and paid ont of the moneya in bank, 
for additional expenses jn the administration of the assignment in 
the state court, includîng |250 as compensation for hls serrices as 
assignée, the sum of $584.25. The questions presented are: First, 
whether the expenses paid and incurred by the assignée in the at- 
tempted administration of the assignment in the state court, and com- 
périsaLt^n for hi^ services as assignée, are preferred daims, payable 
ont 0^ tie moneys in thé hands of the trustée in bankruptcy; second, 
and, if they are not, whether they are provable claims against the 
estate of thé bankrupt. 

1. Section 64 of the bankrupt act prescribes what debts and claims 
against the banteipt shall hâve priorjty, and whether the claim now 
made by;C3iarles W. Flick shall hâve priority must be determined 
froman examination of the provisions of that section. That section 
provîdes a* foUows: 

"Sec. 64. Debts Whlch Hâve Priority.— (a) The court, shall prder the trustée to 
pay ail taxes legally due ànd otving by the bankrupt to the United States, 
state, cçunty, district, or municipallty In adyance of thç payment of dlvldends 
to çredltor^ and upon flling the recelptsoftheproper public offlcers for sueh 
payroent- he' shall be credited wKh the ampiint thèredf, âîid in case any ques- 
tion airis^S as to the amoitht Of legality 01 àny sucii t^x, the same shall be 
heard ahà determined by thé court. 

"(b) The debts to hâve priority, except as herein provlded, and to be paid 
In fullitHit ot bankrupt estâtes* and the order jjf payment shall be (1) the actual 
and nèçessary cost of preserylng the estate pbsequent to flling the pétition; 
(2) thé flling fées paid by credltors In invWUhtary cases; (3) the cost of ad- 
ministration Including the fées and mileage payable to ■witnesses as now or 
hereaftei^rpyovlded by the laws of the United States an^ pne reasonable attor- 
ney's 'feé for* the professloûàl service^ ttctually renderéd, 'Irrespective Of the 
number of attorneys employed, to the petitioning creditors in involuntary 
cases, to tué baiikrtipt in involuntary GaSeff.'whileperfonniBg the duties herein 
prescribed, and to the bankrupt In voluntary cases as the court may allojiv! 
(4) wages due to workmen, clerks or servants Whlch hâve been earned withln 
three months before the date of the commencement of proceedings, not to ex- 
ceed threehimdred dollars to eaéh clalmanti aiid (B) debts owing to any per- 
son Whb by thé laws of the states or the Tlntted State^^ Is entitied to priority. 

<'(e),In the event Of the Confirmation of a. comp]i}flt|<)ii belng set aside, or 
a dlscharee revoked, the property acquired by the pankrùpt In addition to his 
estate attÛÇ-tlmè the composition was cdnflrmed or the adjudication was made 
shall be aîiplied to the payment in Ml ot ihe claims ot creditors for property 
sold to hllÈi on crédit, in good faith, while such composition or discharge was 
In force, and the resldue, if aay, shall beapplledto, ^he^ payment of the debts 
whlch werciowlng at the time of the, adjudllcatlon." 

The claim does not fall within any of the provisions of this section. 
It cannot be allowed as a part of the actual and necessary cost of pre- 
serving the estate, because the expenses were incurred and the serv- 
ices of the assignée were rendered prier to the flling of the pétition in 
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bankruptcy, and tliis section limita priority to the "cost of pre- 
serving the esta te subséquent to filing the pétition." But, if the 
claim was not excluded f rom priority by the express terms of the bank- 
rupt law, nevertheless its récognition would be opposed to the policy 
of that law. The assignment was an act of bankruptcy, and the ac- 
ceptance of it and the attempt to administer it was wrongful in the 
sensé that it tended to def eat the opération of the bankrupt law. The 
jurisdiction of the courts of bankruptcy is exclusive and the institu- 
tion of proceedings in bankruptcy suspends the opération of the state 
Insolvency laws. When acts of bankruptcy hâve been committed by 
an insolvent debtor, the administration of his estate, for the benefit of 
his creditors, is within the exclusive jurisdiction, when invoked, of 
the courts of bankruptcy. In Re Bininger, 7 Blatchf. 262, Ped. Cas. 
No. 1,420, Judge Woodruiî says: 

"Wliether some other administration, eitlier through a receiver or a volun- 
tary assignée, is wiser and better or not, whetlier tlie end will be ttie same if 
tliose modes are carried Into lionest and- faitliful exécution or not, the opéra- 
tion of the banlirupt act is equaliy defeated. * * * The design and pur- 
pose of the bankrupt law is that the property of insolvents shali be secured 
to tlieir creditors in the very mode pointed out thereby, with ail the facilities 
for its appropriation, ail the security for its administration, ail the safe- 
guards against fraud, ail the protection against devlces to establish false 
claims, fietitious debts, and illégal or inéquitable préférences which that act 
provides, and in the summary manner in which the proceedings may be con- 
dueted. It is not, therefore, for the debtors, or for the debtors and some of 
the creditors, to say, 'We can devise a better or safer or more economical 
mode of reaching the same final result.' If it were true, it would be only say- 
Ing, 'We will resort to an expédient to defeat the bankrupt law, aJid our reason 
therefor is that we think our plan is wiser and better than that which congress 
bas seen fit to prescrlbe.' " 

And see In re Smith, 2 Am. Bankr. R. 9, 92 Fed. 135; In re Wright 
(D. C.) 95 Fed. 807; Rev. St. U. S. § 711, cl. 6; Id. § 720; Const. U. S. 
art. 1, § 8, cl. 4. 

No equity can arise, therefore, in favor of the assignée, which would 
entitle him to compensation for services rendered, or to reimburse- 
ment for expenses incurred, in an attempt to defeat the opération of 
the bankrupt law. The assignée, during the 11 days which elapsed 
from the time of his appointment until the filing of the pétition in 
bankruptcy, expended of the moneys of the bankrupt which came into 
his hands 1165.12, and it is a serions question whether or not he 
should be required to refund that amount to the estate of the bank- 
rupt. He was bound to know that the assignment was an act of bank- 
ruptcy, and that its attempted administration tended to defeat the 
opération of the bankrupt law, and his expenditure of the moneys of 
the bankrupt for that purpose was wrongful. At the time the pétition 
in bankruptcy was flled, the moneys were not on hand, and the title 
thereto could not vest in the trustée in bankruptcy; but it is a ques- 
tion whether a right of action did not vest in the trustée against the 
assignée for the wrongful conversion of thèse moneys. However, not- 
withstanding the knowledge of the effect and oi)eration of the bank- 
rupt law imputable to the assignée, it is no doubt true, as a matter of 
fact, that he acted in good faith, believing that it was his duty to pro- 
ceed with the administration of the assignment in the state court, and 
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upon that ground no order will be made requiring Mm to pay thèse 
môneya to the traateeji s 

2. The cMinaoft&e assignée are not proTable debts of the bankrupt. 
They were ndt debts incurred by him. "When he made the assignment 
the property passed ont of bis possession, axid the debts were incurred 
by the assignée in an attempt to prevept the administration of the 
estate in the bankrupt courts. The assignée professed to act under 
the au€hority of the insolvency laws of the state of Ohio; but, if 
he could be regarded as the agent of thç batnkrupt in incurring thèse 
debts, yet^, the purpose for which they weïe incurred being in opposi- 
tion ta the policy of the bankrupt law^ they cannot be recognized as 
provable débts of the bankrupt, as against his bona fide creditors. 
The clàims, theref ore, of the assignée, will be disallowed, and he will 
be ordered to pay over to the trustée the |1,472.21 now on deposit in 
the Mad Biver National Bank. 



In re GARDNBIl. 
(District CJourt, B. D. Virginia. June 16, 1900.) 

BAKKRtTPTCT-'GOMMISSIONS OP RhFEKEE:. 

The settlng aslde of a ^omestead exemption to a bankrupt from the pro- 
ceeds of property sold by the trustée |s EOt the makiug of a dlvldeud. 
sucb a? tbe référée Is entitled to a commission for. 

In Banknuptcy. 

The following is the report of Référée GEORGE S. BERNARD: 

To Hon. EDMUND WADDILL, Jr., Judge of Sald Court: 

The undersigned référée rpspectfuUy reporta to your honor's court that 
from the transcript of the record of the proceedlnga had before hlm in this 
cause froiH tne date of the référence up to the 13th day of November, 1899, 
flled with the report of the undersigned made on the 14th day of November, 
1899, from the transcript of the record of the subséquent proceedlngs so had 
from sald l3th day of November, 1899, to the 31st day of March, 1900, here- 
with flled, and from the other papers in the cause on flle in the clerk's office 
of the court, the foUowlng, amoug other facts- not necessary to be mentioned, 
will appear upon Inspection thereof : The bankrupt. In Schedule B 2, flled 
■with his pétition, mentions as a part of his property certain household and 
kltchen fumlture "In the dwelling house No. 21 Brainard street, Watertown, 
N. Y., lately occupled by the petitloner and now bccupied by his wife, estimat- 
ed at $250" in value, and "a stock of goods In storehouse No. 136 Sycamore 
Street, Petersburg," at which, last-mentioneû place the bankrupt, at the date 
of the flling of his pétition, was conductlng his business, which stock of goods 
he estimated as of the value of $1,500. In Schedule B 5, flled with his pétition, 
the bankrupt claims as exempt from liability for his debts undér section 3630 
of the Code of Virgihia this stock of goods, and under section 3650 sald house- 
hold and kltchen fumlture; the former section exemptlng from snch liability 
property of the value of not exeeeding $2,000, and providing the exemption 
commonly known as the "homestead exemption," and the latter section provid- 
ing ivhat Is commonly known as the "poor debtor's exemption." In making 
this clalm in Schedule B 5, the bankrupt (to use the language of the schedule) 
"requests that sald property may be set. aslde to him to be held by hlm as his 
homestead and poor debtor's exemptions as allowed by sald statutes, or that 
the same may be sold and the exemptions allowed him out of the proceeds, 
es allowed by the statute of the United States and as to the court may seem 
best." A receiver appointed by and under the direction of your honor's court 
took charge of this stock of goods, carried on the business of the bankrupt^ 
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sold a part of the goods, and upon the appointment of a trustée turnod the 
residue of the stock over to him, who in due course duly sold the same, and 
deposited in the depository of the court, the Plantera' National Bank of the 
City of Kichmond, to the crédit of your honor's court in thls cause, the net pro- 
ceeds of the sale, as did the feeeiver the net cash in his hands. Of the net 
money whieh so came into the hands of the receiver and trustée, and was so 
deposited by them, after deducting the proper costs of carrying on said busi- 
ness and making said sale, and after further deducting the debts of 366.80 
and $105.25 due the secured creditors, A. Eosenstock and James C. Eobinson, 
for rent, and the debt of $33.12 due the city of Petersburg for taxes, ail of 
■which were liens on said stock of goods, which, together with said costs, were 
allowed and duly paid under the order of your honor's court, there remains in 
said depository of the court a net balance of $1,462.86. Of the other debts 
proved none hâve been paid, escept one of the three proved by the Jeffierson 
County National Bank, of Watertown, N. Y.,— that of $70.79 due by John 
Mahan, for which the bankrupt was Uable as surety. The other, proved by 
this bank and the creditors Carrie and William H. Gardner, aggregating the 
sum of $1,818.66, will not be entitled to any dividends, if the bankrupt's claim 
for a homestead is allowed. AU of the other unpaid debts proved, aggregating 
the sum of $298.91, being demands for the purchase price of goods constitutlng 
part of the stock of goods aforesaid, are, however, debts against which the 
claim of homestead would not be valid, and under the rulings of your honor's 
court would bè entitled to dividends out of any money which would be payable 
to the bankrupt as a homestead exemption. 

The question now before the référée is, what is the disposition of said fund 
of $1,462.86 proper to be made? The solution of this involves that of several 
other questions. Subdivision "a" of section 40 of the bankruptcy act, fixlng 
the compensation of référées, which for arguments sake we will assume to be 
a vaiid provision of law, gives them "from estâtes which hâve been adminis- 
tered before them one per centum commissions on sums to be paid as 
dividends and commissions, or one-half of one per centum on the amount to be 
paid on the confirmation of a composition." Subdivision "a" of section 48 
of the act, fixing the compensation of trustées, gives them "from the estâtes 
which they hâve adminlstered such commissions on sums to be paid as 
dividends and commissions as may be allowed by the courts, not to exceed 
three per centum on the first five thousand dollars or less, two per centum on 
the second flve thousand dollars or part thereof, and one per centum on such 
sums in excess of ten thousand dollars." What are dividends within the 
meaning of thèse sections? Sums of money payable to creditors alone? Or 
ail sums payable by the trustée, including payments of debts having priority, 
the several classes of which are set out in détail in section 64 of the act? 
Under the rule of construction embodied in the maxim, "Bxpressio unius est 
exclusio alterius," the words of thèse sections glving to référées and trustées 
commissions "upon dividends and commissions," commissions being an item of 
the costs of administration, It seems clear that commissions are not allowable 
upon any other item of such costs. But does the word "commission," as used 
in section 40a after the word "and," embrace trustées' as well as référées' 
commissions, and does the same word, as used In section 48a next after the 
word "and," embrace référées' as well as trustées' commissions? In view of 
the very small commissions aUowed to either trustée or référée, this question 
might almost be classed as one "de minimls." Yet it confronts us as one 
not to be thus disposed of, and should be passed upon. It is to the interest 
of the référée to décide that the word "commissions," as used in sections 40a 
and 48a next after the word "and," embraces the commissions of both référée 
and trustée. The claim of Mr. Richard B. Davis for $100 as an attorney's fee 
is for an item of the costs of administration, and is allowable under the clause 
of section 64b which provides that "the costs of administration" shall include 
"one reasonable attorney's fee, for services actually rendered * * • to 
the bankrupt in voluntary cases, as the court may allow." If the référée 
were to pass upon this claim, and disallow or reduce it, his action would in- 
crease the net sum distributable as dividends. It would accordingly be to 
his interest to disallow or reduce the claim. 

Assume, for arguments sake, that the word "dividends" embraces only pay- 
tnents made to creditors from the fund under the control of the court in a 
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case like thls. Does the word embrace the payment of a debt of a seeured 
credltoarjî.who, like the secured mediitors, Rosenstock and Roblnson, proved 
tbelr clfllmâi in this cause and receiyed payment under the proceedlngs bad 
therelnî In re Sabine, 1 Nat. Bankr. N. 812, 1 Am. Bankr. B. 322, Référée 

William H. Hotchklss, of the United States district court for the Northern 
district of New York, while holding that référées and trustées are not entitled 
to commissions on any payment made to a créditer entitled to priority under 
section 64b of the bankruptcy aet, ruled that, if a secured créditer submits 
his secuïity to the bankruptcy court, and is paid therefor by the trustée eut 
of the funds of the estate, the référée and trustée are entitled to commissions 
on the snms so paid. In Be Odflîn, 1 Nat. Bankr. N., 507, 2 Am. Banlir. R. 
344, Kef eree F. B. Billard, of the United Statea district court for the Eastem 
district of Texas, ruled that référées and trustées are entitled to commissions, 
not only on gênerai dividends, but also upon the proceeds of property alïected 
by liens, if sjich property is admlnistéred by the bankruptcy court or cornes into 
the handB of the trustée. In Re Gerson, 2 Am. Bankr. B. 852, Référée Joseph 
Mason, of the United Statea district court for the Eastem district of Pennsylva- 
nia, ruled as did Référées Hotchklss and Billard in the Sabine and Coffln Cases, 
supra, but apparently treated the secured creditors, who were landlords en- 
titled to rent, as creditors entitled to priority under subdivision "b" of section 
64 of the act, and not as creditors protected under section 67, relating to 
liens, and so entitled to payment. In Re Ft. Wayne Electric Corp., 1 Am. 
Bankr. B. 706, 1 Nat. Bankr. N. 301, 94 Fed. 109, the United States district 
court for the district of Indiana held that a payment to a secured créditer by 
a trustée Is not a dividend withln the meaning of the bankruptcy act, and that 
the référée is not entitled to commissions thereon. Bistrict Judge Baker, 
deliyering the opinion of the court, said: "The 'dividend' which is claimed to 
hâve been paid in this case was really a payment pro tanto on a secured claim. 
Sueh a payment is expressly excepted from the définition of a 'dividend' as 
it is furnished by the bankruptcy law. The law provides that 'dividends of 
an equal per centum shall be declared ai-d paid on ail allowed claims except 
Buch as hâve priority or are secured.' Section 65a. It also provides that 'the 
value of securities held by secured creditors shall be determined by converting 
the same Into money according to the terms of the agreement pursuant to 
whlch such securities were delivered to such creditors, or by such creditors and 
the trustée, by agreement, arbitra tlon, compromise, or litigation, as the court 
ma y direct, and the amount of such value shall be credited upon such claims, 
and a dividend shall be paid only on the unpaid balance.' In other vrords, 
'dividends;' within the meaning of the law, are not declared and paid on se- 
cured elaimSi A 'dividend,' "within the meaning of the law, is declared and 
pard on unsecured claims only." In Be Barber, 1 Nat. Bankr. N., 559, 3 Am. 
Banki. R. 806, 97 Fed. 547, the United States district court for the district of 
Minnesota held that the word "dividend," as used in sections 40a and 48a, 
means a parceli of the fund arising from the assets of the bankrupt's estate 
rightfuUy allotted to a créditer entitled to share in the fund, whether in the 
same proportion with other creditors or in a différent proportion, and whether 
the créditer bas a security or priority over other creditors or is merely a gên- 
erai creditor.u IH hls opinion Bistrict Judge Lochren said: "The word 'divi- 
dend' is a business term, applied to the division among stockholders of a fund 
arising from profits, or to the division among creditors of an insolvent of the 
fund arising frpm the assets of the insolvent's estate. In either case it is the 
fund that is divided and parceled out among those who are entitled, and the 
part of the fund so allotted to a stockholder or créditer is his dividend. 
Blvldends upon profits may be apportioned at one rate to the holders of 
preferred stock and at another rate to the holder of common stock. So, in 
Insolvency, a creditor having priority may be paid in full, yet such payment is 
Just as certainly his dividend or share of the fund as is the small percentage 
on his claim which the gênerai creditor may receive from the same fund; 
and unless there Is sometbing in the act requiring a différent holding, the 
référée and trustée are entitled to commissions upon ail such dividends. If 
the word 'dividend'i conld be construed as applying to a division of the debts, 
so that such commissions are to be allowed oaly In respect to such debts as 
are divided by being paid only in part, then. In a case like In re Sabine, 1 
Nat. Bankr. N., S12, where, by good management of the référée and trustée. 
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every daim was paîd In fuU, thèse offlcers would be entitled to no commissions. 
A dividend, in banliruptcy, is a parcel of the fund arising from the aseets 
of the estate, rightfully allotted to a creditor entitled to share in the 
fund, whether In the same proportion with other creditors or In a différent 
proportion. I thinls I hâve indicated the gênerai understanding of the mean- 
ing of the word 'dividend,' and I fail to discover anything in the act tending 
to show that it is used in any différent sensé. Section 64, relating to debts 
which hâve priority, strengthens my conclusion. That provides that the 
trustée shall pay ail taxes 'in advance of the payment of dividends to credit- 
ors.' This would exclude taxes from the eategory of dividends, but nothing 
else. The payment of debts having priority are payments to creditors from 
the fund arising ont of the assets of the amount to which they are entitled, 
severally,— to eaeh his proper dividend of the fund, under the terms of the act. 
Debts having priority must be examined by the référée upon proofs, and al- 
lowed or disallowed like other claims." It the référée were to follow the rul- 
ings in the Sabine, CofHn, Gerson, and Barber Cases, supra, as it is to his Inter- 
est to do, he would allow himself and the trustée commissions on the debts of 
Rosenstock and Robinson. 

Let us, however, pass on to the considération of another, and the more im- 
portant, question Involved in this case. Is the bankrupt entitled to the home- 
stead exemption claimed by him? If he is, then, as hereinbefore stated, the 
creditors Carrie Gardner, William H. Gardner, and the Jefferson County 
National Bank of Watertown, representing together claims aggregating the 
sum of $1,818.66, will be entitled to no dividends, but the other creditors, 
whose claims aggregate the sum of $298.91, and against which a claim of 
homestead is not valid, will be entitled to dividends,— indeed, to dividends 
which will pay thèse claims in full. If, on the other hand, the bankrupt is not 
entitled to the homestead exemption claimed by him, ail of said creditors, 
said Carrie and William H. Gardner and said bank included, will be entitled 
to dividends, and the aggregate of thèse dividends will be several hundred dol- 
lars larger than those payable under the first hypothesis. In this state of 
things it is to the interest of the référée to décide that the bankrupt is not 
entitled to hâve his claim of homestead allowed. As the bankrupt's right to 
the poor debtor's exemption will not be affeeted by any view that may be taken 
as to his right to the homestead exemption, the référée practically has no 
interest in this question. Yet in certain cases, that may be supposed the right 
to each exemption might dépend upon the décision of the same question,— 
a State of things which does not exist in tWs case. The bankrupt might be 
entitled to the former, and not to the latter, exemption. Interested, however, 
as hereinbefore set forth, if subdivision "a" of section 40 of the bankruptcy 
act be, as assumed, a valid provision of law, the référée of course should dé- 
cide no one of the several questions aforesaid, and he aceordingly, without 
expressing any opinion upon any of them, reports them to your honor for dé- 
cision, but in so doing deems it proper to express the opinion that said section 
of the statute, to the extent that it makes the referee's compensation, thereby 
prescribed, dépendent upon his rulings on certain questions, is not valid, but 
unconstitntional and void. It is believed that the statute books of no country 
where our System of jurisprudence prevails furnish a précèdent of a law creat- 
ing an ofQee, the incumbent of which must discharge judicial functions, how- 
ever limited, and providing a plan of compensation for his services in dischar- 
ging such functions which would give him compensation greater or less accord- 
ing to his décisions in certain cases coming before him. 

That a référée in bankruptcy is an offlcer eharged with judicial functions 
Is not an open question. In Coll. Bankr. p. 241, the author says: "Although 
the duties of référées largely pertaln to routine matters, and although every 
act of his is subject to review by the judge, his duties are judicial as well as 
administrative." Mr. Brandenburg in his work (Branden. Bankr. p. 220) says: 
"The référée under this act occupies an office corresponding to that of register 
nnder the act of 1867. To a limited extent he exercises judicial functions, 
and is essentlally an assistant to the judge in the district for which appointed. 
He must take the oath prescribed for judges of the United States courts in 
section 712, Rev. St. U. S." The debates in both bouses of congress, pending 
the considération of the several bankruptcy bills from which was evolved the 
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blU finally agreed upon and passed, show that the référée was regarded as a 
jTidlcial offlcer. Mr. Parker, of New Jersey, in the debate In the house of 
représentatives on the 17th of February, 1898, said: "I am not quite satlsfled 
that the référée should be forbidden to hold any office eïcept that of notary 
public or mas'ter In chancery. The place Is really not that of an offlcer, but 
of a person sehooled In the law, to whom the case Is referrêd for adjudication. 
There Is no reason, In my judgment, why the judges of varlous state courts 
may not take such références. Such a judge mlght be the very person, be- 
cause of hls acqualntance wlth courts of Insolvency, who could administer 
the Insolvency business of a county under thls act wlth the greatest speed and 
in the best manner." 31 Cong. Kec. p. 2078, e. 3. Senator Nelson, of Minne- 
sota, the patron of the "Nelson Bill," In the senate, on the 27th day of June, 
1898, spolie of the référée as "being practically a Judge In chambers, attend- 
ing to ail interlocutory and default business." Id. p. 6298, c. 7. In Re 
Northrop, 1 Am. Eanlir. R. 427, declded in August, 1898, Keferee William H. 
Hotehiiiss, of the Northern district of New Yorlî, granted an injunction stay- 
Ing a sale about to be made by a sheriffi under a judgment of a state court, 
and by cogent reasoning sustained a referee's authority to do thls judicial act. 
This ruling was foUowed by the same référée in Ee Sabine, 1 Am. Banlir. R. 
315, 1 Nat. Bankr. N. 45, declded in the same month, and by Eef eree Eoswell R. 
Moss, of the Northern district of New York, in September, 1898, in Re Adams, 
1 Am. Bankr. R. 94, 1 Nat. Banlcr. N. 167. In the Sabine Case a sale of real 
estate about to be made under the judgment of a state court in a foreclos- 
ure proceeding was enjolned, and in the Adams Case the injunction was 
awarded to stay proceedings against the bankrupt in a state court. It is 
proper to note that thèse mllngs were made bef ore the suprême court of the 
United States promulgated Its gênerai orders regulating proceedings in bank- 
ruptcy. In one of which It was deemed neeessary to expressly provide that 
applications "for injunctions to stay proceedings of a court or offlcer of the 
United States, or of a state, shall be heard and declded by a judge"; this lan- 
guage leaving the référée wlth power to hear and décide applications for in- 
junctions not withln the classes speelally mentioned in the order. In Re 
Styer, 2 Nat. Bankr. N. 205, 3 Am. Bankr. R. 424, 98 Fed. 290, the United 
States district court for the Bastern district of Pennsylvania held that a 
référée, being a court under the provisions of the bankruptcy act, bas power 
and authority to order the sale of the bankrupt' s property and appoint ap- 
praisers therefor, except when the property is In the hànds of a receiver before 
adjudication, when the district court only can make the order, but that the 
referee's order is subject to approval, and should not be made unless tlie réf- 
érée Is satlsfled that the interest of the creditors will be advanced by so do- 
Ing. McPherson, District Judge, delivering the opinion of the court in this 
case, sald: "A question of practice was raised upon the argument of thèse ex- 
ceptions which it may be désirable to settle, namely, whether a référée haa 
authority to order a sale of the bankrupt's property. Clause 7 of the flrst 
section of the act provides that the word 'court' shall mean 'the court of bank- 
ruptcy In which the proceedings are pending, and may inelude the référée.' 
General order No. 18 (32 C. C. A. xx., 89 Fed. vili.), and forms 42, 44, 45, and 
46 (32 O. C. A. Ixxlli.-lxxv., 89 Fed. xlix.-ll) show a construction of the 
clause by the suprême court In favor of the referee's authority upon the point 
in controversy. But any order made by the référée is subject to revision by 
the district court. Similar remarks may be made concerning the referee's 
authority to appoint appraisers. See form 13 (32 C. C. A. Iviii., 89 Fed. 
xxxiv.). When the property Is in the hands of a receiver before adjudication, 
the district court is, of course, the only tribunal that can appoint the apprais- 
ers or order a sale. The référée, therefore, had authority to make the order 
now under considération, but I flnd myself obllged to disagree with his con- 
clusion that the sale should be so ordered. Without deciding the question 
whether this court has power to sell a bankrupt's real estate dlscharged of 
liens, and assumlng for présent purposes that such power exists, It is clear 
the sale should not be ordered, unless the court Is satisfled that the Interest 
of the gênerai creditors would not be Injuriously affected. In the présent 
case, I am not satlsfled upon this point." The gênerai order of the suprême 
court definlng the duties of référées (No. 12 [32 0. C. A. xvi., 89 Fed. vil.]), 
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read In connection wlth the several forma (42, 43, 45, and 46 [32 C. C. A. 
Ixxlil.-Ixxv., 89 Ped. xlix.-li.]) mentioned in the foregoing extract from tlie 
opinion of Judge McPherson, leaves no room to doubt what, in tlie opinion of 
the suprême court, are the powers and duties of a référée. This gênerai or- 
der is as follows: "(1) The order referring a case to a référée shall name a 
day upon which the bankrupt shall attend before the référée; and from that 
day the banlsrupt shall be subject to the orders of the court in ail matters 
relating to his bankruptcy, and may reçoive from the référée a protection 
against arrest, to continue until the iinal adjudication on his application for a 
discharge, uniess suspended or vacated by order of the court. A copy of the 
order shall forthwith be sent by mail to the référée, or be delivered to him 
personâlly by the clerk or other offlcer of the court. And thereafter ail the 
proceedings, exeept such as are required by the act or by thèse gênerai orders 
to be had before the judge, shall be had before the référée. (2) The time 
when and the place where the référées shall act upon the matters arising un- 
der the several cases referred to them shall be flxed by spécial order of the 
judge, or by the référée; and at such times and places the référées may 
perform the duties which they are empowered by the act to perform. (3) Ap- 
plication for a discharge, or for the approval of a composition, or for an in- 
junetion to stay proceedings of a court or ofiicer of the United States, or of 
a State, shall be heard and decided by the judge. But he may refer such an 
application, or any specifled issue arising thereon, to the référée to ascertain 
and report the facts." 

Havlng the judicial powers, and charged with the duty of exercising thèse 
powers in certain cases, he is subject to the same disabilities to which any 
other ofiicer of like charaeter under like cireum stances would be subject. Let 
us now examine the authorities applicable in such cases. "It is a fundamental 
rule in the administration of justice that a person cannot be judge in a cause 
wherein he is Interested," says Broom in the chapter of Broom's Légal Max- 
Ims discussing the maxim, "Nemo débet esse judex in propria sua causa." 
Clting several authorities, among them Broom, Leg. Max., Bell, C. J., deliver- 
Ing the opinion of the court in Moses v. Julian, 45 N. H. 52, 84 Am. Dec. 114, 
says: " 'No man ought to be judge In his own cause,' is a maxim aimed at 
the most dangerous source of partiality in a judge." In this case, an appeal 
from the decree of a probate court, the probate judge had been attorney for 
the décèdent, and as such advised him in relation to, and wrote, the will 
offered for probate, and subsequently in his officiai charaeter as probate judge 
admitted it to probate. This was a ground of objection to the decree com- 
plained of, and the appellate court sustained it. "It is a maxim in every code, 
in every country, that no man should be judge in his own cause," says Ohan- 
cellor Sandford in Insurance Co. v. Priée, Hopk. Ch. 1. "The learned wisdom 
of enlightened nations and unlettered ideas of ruder societies are in full ac- 
cordance upon this point; and, whenever tribunals of justice hâve existed, 
ail men hâve agreed that a judge shall never hâve power where he himself is 
a party." In this case the chancelier was a stockbolder in the plaintifC corpo- 
ration, and upon the calling of the case, so informing the counsel for the 
parties, stated that, according to the opinion he then entertained, he could not 
hear the cause, but desired that the question whether he ought to act as judge 
In the cause or not should be argued. The counsel declined to argue the ques- 
tion, and the chancelier gave the opinion from which the foregoing extract is 
taken, holding that, being a stockholder in the plaintifC corporation, he was, in 
substance, a party to the suit, and aecordingly could not act as judge. Judge 
Oooley in chapter 7 of Cooley's Oonstitutlonal Limitations (5th B(3., side p. 
175), having remarked that the assumption of judicial power by the législature 
In a certain case is unconstitutional, because, though not expressly forbidden, 
it is nevertheless inconsistent with the provisions which hâve conferred upon 
another department the power the législature is seeking to exercise, says: 
"And for slmilar reasons a législative act which should undertake to make 
a judge the arbiter in his own controversiea would be void, because, though 
In form a provision for the exercise of judicial power, in substance it would 
be the création of an arbitrary and irresponsible authority, neither législative, 
executive, nor judicial, and wholly unknown to constitutional government." 
In chapter 11 of the same work (side page 410) Judge Cooley says: "There 
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is also a maxlm of law fegarding jùdlclal action which may hâve an important 
bearing upon the constitutional i^alldlty of judgments in some cases: 'No 
ione ought to be a judge la his own cause.' And bo Inflexible and so maulfestly 
juat is thls raie tliat Lord Coke has laid it dowu that 'even an act »f 'parlia- 
ment made agalnst natural eaultjr, as to make a man a Judge in bis owa case, 
Is vold in Itself; for "jnra naturse sont immutabllia," and they are "legea 
legum.'"" In a note to thls paragraph the learned author says: ''We should 
not venture to predict, however, that even in a case of this kind, if oae could 
be imagined to exist, the courts would déclare the act of parliament vold. 
They would never find sueh an latent In the statute, if any other could possibly 
be made consistent with the words." In the nest paragraph of his text the 
author says: "This maxlm [that ,nO one ought tobe judge in his own cause] 
applies in ail cases where judlcial functions are to be exerdsed, and excludes 
aJl who are interested, however remotely, from taklng part in thelr exercise." 
In a subséquent paragraph, havlng said that "it is very eommon, in certain 
classes of cases, for the law to provide that certain township and county 
offices sliall audit thelr own accounts for services rendered the public, but 
in such cases there is no adversary party, unless the state, whieh passes the 
law, or the municipalities, whlch are Its component parts and subject to its 
control, can be regarded as such," Judge Cooley says: "But, except in cases 
resting upon such reasons, we do not see how the législature can hâve any 
power to abollsh a maxim whlch Is among the fundamentals. of judlcial au- 
thority. The people of a state, when framing thelr constitution, may possibly 
establish so great an anomaly. If they see fit; but If the législature is In- 
trusted with apportioning and providing for the exercise of the judlcial power, 
we cannot understand It to be authorized, in the exécution of this trust, to do 
that whlch has never been recognized as being within the province of the 
judlcial authority." 

Let us apply thèse sound prlnciples expounded by this eminent text-writer 
and Jurlst In "Virginia we hâve an offlcer, known as a "commlssioner in 
chancery," whose dutles, to use the language of Moncure, J., delivering the 
opinion of the court in Kraker v. Shields, 20 Grat 377, "axe considered to be, 
generally, the same with those of a master in chancery in Hlngland, whose 
duties are set forth In the books of chancery practice of that country, as, for 
Instance, in 2 Danlell, Oh. Prac. pp. 1345-1503, § 7." Beferring to the commis- 
sionerln chancery, Staples, J., delivering the opinion of the court in Bowers' 
Adm'r V. Bowers, 29 Grat. 697, said: "His duties are of a grave and responsl- 
ble nature. He is assistant to the ehancellor. There Is no question of law or 
equity, or of disputed fact, whlch he may not hâve to décide, or respecting 
which he may not be called upom to report his opinion to the court." As far 
as the limited powers of a référée in bankruptcy extend, he occupies, as we 
hâve seen, a position simllar In many particulars to that of a commlssioner 
in chancery. Llke him, the référée Is charged with the duty of deciding 
questions of law and equity, and questions of disputed fact. Suppose the 
législature of Virginia were to enact a law fixing the compensation of a com- 
mlssioner in chancery, whereb'y the offlcer would be glven a commission upon 
the dividends distrlbuted In cases referred to him under an order of court. 
Would any tribunal hesitate to déclare such législation violative of the fonda- 
mental prineiple that no one should be judge in his own cause, and therefore 
unconstitutlonal and voidï That the courts would so hold cannot be doubted. 
If, then, a state législature, possesslng ail powers not withheld by some pro- 
vision of the constitution of the state or of the United States, cannot adopt 
sueh législation, a fortiori congress, a législative body of limited powers, 
possessing noue not conferred upon It by the constitution of the United States, 
cannot pass a law of like character. Neither section 1 of article 3, which 
gives congress the power to establish a suprême court, and from time to 
time inferior courts, in which the judlcial power of the United States shall 
be vested, nor the provision of section 8 of article 1, which glves it power to 
establish "uniform laws on the subject of bankruptcies throughout the United 
States," gives congress authority to vest in any offlcer having judicial func- 
tions power to décide any question wherein he has a pecuniary interest. No 
such extraordinary législation could hâve been contemplated by the framers 
of the fédéral constitution. If congress Is without power to pass such a law, 
it foUows that the provisions of section 40a, giving référées commissions oa 
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sums to be pald on dlvldends and commissions, Is unconstitutlonal and In- 
operative In every case wherein a référée Is called upon to décide a question, 
and the resuit of his décision will increase or diminlsh hls compensation. Ac- 
cordingly, in view of the provision of gênerai order 12 (32 C. O. A. xvl., 89 
Fed. vii.), adopted by tlie suprême court, directing tliat, after the référence 
of a case as thereby provided, "ail the proceedings, except such as are re- 
quired by the act or by thèse gênerai orders to be had before the judge, shall 
be had before the référée," and, fiurther, in view of the provision of section 
39b that "référées shall not act in cases In which they are directly or indi- 
rectly interested," unless said provision of section 40a be regarded and treat- 
ed, for the reasons aforesaid, as of no effect, référées, as in the case now under 
considération, will be disqualified by interest from aeting in the great majority 
of the cases which will corne before them, and the judges of the district courts 
will hâve their hands full in deciding matters of eontroversy which it was the 
manifest intent of the framers of the statute to hâve decided and disposed of 
by référées, "subjeet, always, to a review by the judge," as provided by sec- 
tion 38a of the act defining the jurisdiction of référées. The well-understood 
Intent of the framers of the act in providing by section 34 that the districts of 
référées should be designated, and from time to tlme changea, "so that each 
county, where the services of a référée are needed, may constitute at least one 
district," was that the administration of the law should be brought home to the 
people by the establishment of a local banliruptcy court in each county, if 
necessary, and the delay and expense incident to going before the district 
judge, to hâve him décide originally, and not by way of review, the questions 
that may arise in the proceedings of a case, that with more convenience to ail 
parties concerned may be decided by a référée, might thereby be avoided. 
See opinion of Référée Hotchlîiss in Ke Northrop, supra, and that of Référée 
James M. Olmstead, of the district of Massachusetts, in Re Murphy, 3 Am. 
Banlir. R. 499. This object of the statute will be defeated, if section 40a is 
not to be treated as void to the extent hereinbefore suggested, and référées are 
accordingly, as in the case under considération, to be disqualified from aeting 
by leason of Interest. If, however, the section be treated as not In harmony 
with, but répugnant to, the gênerai purpose of the banliruptcy act, and inap- 
plicable to any case wherein a question may arise before a référée the décision 
whereof may afCect the quantum of dividends payable in the case, a serions 
difficulty is removed. and the décision nf ail such questions will not devolve 
npon the district judge. 

Taliing this view of the case under considerntion. the référée has, of course, 
prepared no statement embodying any plan for the distribution of the fund 
under the control of the court, but will do this, and (as required by section 39a 
of the act) will prépare and deliver the proper dividend sheets as soon as your 
honor shall hâve decided the questions aforesaid, and given him instructions 
in the premises. In giving such instructions, if your honor be of opinion that 
the view talien by the référée of section 40a aforesaid is correct, and that for 
his services in this case, as disclosed by the record, he is entitled to some com- 
pensation beyond the fee of $10 prescribed by said section, your honor is re- 
quested to allow a. reasonable sum as such compensation, to be paid to the 
référée out of said fund as a part of the costs of administration. 

The évidence talien before the référée and the proof of the claim of Mr. 
Richard B. Davis for an attorney's fee are transmitted to the clerk, along with 
this report, to be flled with the other papers in the case on file in his office. 

Eichard B. Davis, for petitioner. 

Wm. B. Mcllwaine, Hamilton & Mann, and Williams T. Davia, for 
creditors. 

WADDILL, District Judge. Upon considering the questions raised 
by the referee's report filed herein on the 2d of May, 1900, 1 détermine 
and décide as f ollows : 

1. The claim of the bankrupt to his homestead is allov^ed, after de- 
dncting the costs of the case and such debts as the homestead exemp- 
tion is not a bar against. 
103 F.— 59 
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2. Thé fand should be disMlUiïted, Tipon a sclieme and statement 
made for the pur^»<)sSe by the rï>féree, as folWws: (a) Tq costs temàin- 
ing due, including an allowance tià" the référée, indèpendent of Ms flling 
fee, for taking eviidence and making report upon the claim for a hnme- 
Btead, of |60, and to the trustée a commission of 3 per centum upou ' 
net prbçeeds of the sale of the ptoperty; the same, -with the consent 
of ;il;her,homestead claimant, hjavjhg been çonvertéd into mbney and 
placed to the crédit of the court, together with the attorney's fee of 
counsel for the bankrupt as proved. (b) To the payment of debts 
proved, against Vhich the homéstead cannot be claimed. (c) The 
residue rema^ng in hand to be paid to the bankrupt on account of 
his homéstead daim. 

3. The détermination of the court to allow the homéstead exemption 
makes it unnecéssary tô pass uppn the intéresting constitutional ques- 
tion so ably presehted in thé teferee's report. The setting aside of 
the homéstead exemption is notthe making of a dividend, such as the 
référée is entitled to a commission for. 



In re GANY. 

In ré LIPSCHITZ. 

(District Court, S. D. New York. September 21, 1900.) 

Bankbuptct— Palsb Repbbskntations by Bankkdpt— Réclamation op Qoods 

• BT SeLLEB. 

It is not essential that false représentations made by a bankrupt to se- 
cure goods on crédit should hâve been the sole considération of the crédit, 
to entitle the seller to reclalm the goods; but It is sufflclent if they were 
material, and the crédit would probably not hâve been given otherwlse. 

In Bankruptcy, In thé matter of the claim of a seller for a return 
of goods allégea to hâve been secured by the bankrupt by false repré- 
sentations. 

Edward Elaufmann, for claimant. 
BuUowa & Bullowa, for trustée. 
PMlip J. Britt, for sheriff. 

BEOWN, District Judge. The référée having found that the false 
représentations were in fact made, as alleged by the créditer, in which 
flnding I am inclined to agrée with him, I f eel bound to allow to the 
creditor the fair beneflt of that élément in the case. He swears he 
did rely on those représentations. It is natural that he should do 
fio; the mère fact that he also required the payment of the overdue bill 
of $75 is not inconsistent with such reliance. He might well say: 
"If you don't pay the $75 I won't deal with you any way. If that is 
paid, on your représentation I will trust you for $200." It is not nec- 
essary that the false représentations should be the sole and exclusive 
considération for the crédit; but only that they were a material con- 
sidération, without which in ail probability the crédit would not hâve 
been given. The statement made would naturally induce crédit, 
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and there is not sufScient ground, it seems to me, for disbelief of the 
creditor's testimony that it did so. I flnd the goods belong to titie 
créditer and should be returned. 



In re APPEL. 
(District Court, D. Nebraslia. June 28, 1900.) 

1. BANKBUPTCY — COMMEHCEMENT OP PhOCBEDINGS. 

Under Bankr. Act 1898, for jurisdictional purposes, so far as relates 
to tlie application of periods of limitation, proceedings in involuntary 
banltruptcy are commenced by the filing of the original pétition, and 
not by the service of the order on the défendant. 

2. Same — Service of Order Outside op District— Jurisdiction. 

Where service of the order on a pétition in involuntary bankruptey 
is made upon the défendant outside the district, without an appearance 
on bis part, no order can be made which will apply to him in person, 
but the proceeding will afEect only property within the district which 
can corne into possession of the trustée. 

In Bankruptey. On objections to jurisdiction. 

Sam Appel vsras in business In Fremont, Neb., and. continued to réside 
there until August 29, 1899, on which date he removed to Chicago. On Sep- 
tember 1, 1899, three creditors (Julius Herman & Co., Stern, Falk & Oo., and 
Arnold, Lonchheim & Co.) filed a pétition against Sam Appel in bankruptey. 
Subpœna was forthwith issued, but not served, as Sam Appel from and 
after August 29, 1899, had been a résident of Chicago, and continuously ab- 
sent from the Nebraska district. On October 6, 1899, Keith Bros. & Co., 
Kohn Bros., and Sweet, Dempster & Oo. filed in court proof of their re- 
spective claims against Appel. March 8, 1900, thèse Interveners filed a pé- 
tition in intervention, and on April 4, 1900, service was made of the original 
pétition and pétition of Intervention upon Appel in Chicago. 

William A. De Bord, for intervening creditors. 
Courtright & Sidner, for bankrupt, 

MUNGrEE, District Judge. This is a proceeding in involuntary 
bankruptey. Défendant bas made a spécial appearance, cballenging 
the jurisdiction of tbe court upon the ground tiiat he was neither a 
résident of, nor did business within, the district of Nebraska for the 
greater portion of six months preceding the commencement of this 
action. Certain alleged creditors of bankrupt filed their pétition in 
this court to hâve the défendant adjudged a bankrupt within the 
period of time which would give this court jurisdiction. No subiKBna 
was served upon said application. Subsequently other creditors inter- 
vened, asked to be made parties, and obtained an order for service 
upon défendant outside of the district. The question turns upon the 
proposition as to whether the action or proceeding was commenced 
by the filing of the original pétition, or whether the commencement of 
the proceeding is to date from the order which was served upon the 
défendant. A careful reading of the bankruptey law and the adjudi- 
cations thereof leads to the inévitable conclusion that for jurisdiction- 
al purposes, so far as applying periods of limitations, the action was 
commenced at the date of filing of the original pétition. Service of 
the order, however, having been made upon the défendant outside of 
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the district, ît is equally clear, in my judgment, that, without an ap- 
pearancip npon the part of the défendant, no order can be made wMch. 
will apply to the bankrupt in person. It can only proceed as a pro- 
ceeding against the property of the bankrupt, if any, within the juris- 
diction of the court, and which can corne into the possession of the 
trustée. The spécial appearance will be ovemiled, and 20 days given 
the défendant to détermine whether or not he will stand on the spé- 
cial appearance, or answer or plead further in the case. 



CTJNNINGHAM et al. V. GEEMAN INS. BANK. 
(Circuit Court of App'eals, Slxth Circuit. May 21, 1900.) 

1. ApPEAt— TbANSCRIPT— EPFBCT OP OklTTINO Etidbncb. 

Nelther eounsel for an appellant nor the clerk can détermine conclu- 
Blvely -what parts of the record Ave necessary to the hearlng on appeal in 
the circuit court of appeals, and, where the certiflcate does not show that 
the record Is a full and complète transcript of the entire proceedings, it 
should appear by stipulation or otherwise that it does include ail that is 
necessary to a détermination of the matters involved in the appeal; but 
It Is désirable that it should contain no immaterial matter, and a failure to 
Ineorporate the entire record will not be held ground for dismissing the 
appeal, but the appeUee should, if not satisfied with the transcript aa 
flled, sèasonably move the court to require the incorporation of such other 
papers and évidence as he deems necessary and points ont. 

2. BANKRtrpTCT— Ebcord on Appeal. 

Where a référée in bankruptcy on pétition of a party desiring a revlew 
by thejudge of an order înade by him, in accordance with the require- 
ments of Bankr. Act 1898, f S9, subd. 5, and rule 27 of the gênerai ordera 
(32 C.J C. A. xxvii., 89 Féd. xi.)i has certifled to the judge the question 
presented, "a summary of the évidence relating thereto, and the finding 
and order of the référée thereon," aud the matter has been heard and de- 
termined by the judge on the record so made, the original évidence before 
the référée is no part of the record in the court, and cannot be required. 
to be included in the transcript on an appeal from its décision. 
& Samb— Mattehs Rbvibwablb bt Appeal. 

Under Bankr. Act 1898,, f 25, subd. 3, which gives a right of appeal 
"from a judgment allowing br rejecting a debt or claim of five hundred 
dollars or over," such an appeal includes aà an incident any question as 
to the rank or lien of such debt or claim in the distribution of the bank- 
rupt's estate; at least, wUeré such question is one of controverted fact 
and law. 

On Motion to Dismiss Appeal, and for a Kule to Require Appellant 
to Bring Up a More Perfect Record. 
For opinion on mérita, see 101 Fed. 97T. 

W, W. &; J. R, Watts, for appellants. 
0. A. Wehle, for appellee. 

Before TAFT, LURTON, and DAY, Circuit Judges, 

LURTON, Circuit Judge. Scanlon & Oo., a corporation of the state 
of Kentucky, is an involuntary bankrupt. Proceedings for the pur- 
pose of distributing its assets are pending in the bankruptcy court 
for the district of Kentucky. This is an appeal, under section 25 of 
the bankruptcy act of 1898, from a judgment allowing a claim in favor 
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of the appellee, the German Insurance Bank, for $35,000, and holding 
same entitled to priority under a mortgage made by the bankrupt to 
secTire same. The matter cornes on now to be heard upon several 
motions made by appellee: First, to dismiss the appeal because the 
transcript of the record âled by the appellant is not a properly certifled 
and full transcript of the record in the district court; second, to dis- 
miss the appeal in so far as it is thereby sought to review the judgment 
of the court below according to appellee the beneflt of the security for 
his debt provided by a mortgage; third, to compel the appellant to 
complète the transcript by flling a transcript of certain documents, 
dépositions, and other proofs averred to be necessary to the hearing 
of the appeal if the court shall deny the motion to dismiss same. 

1. The defect in the certifled transcript pointed out by counsel for 
the appellee is that the clerk has neither certifled that it is a transcript 
of the entire record, nor of such parts as he has been directed by court 
or counsel to certify, but that it is a "true and correct transcript" of 
certain papers, orders, and proofs, which he recites. Counsel insist 
that, as the transcript does not purport to be a full record, nor a record 
composed of such parts of the record as had been agreed upon by 
stipulation or directed by the court, it is not a "légal record," and that 
the appeal should be dismissed upon the authority of Meyer v. Imple- 
ment Co., decided bv the circuit court of appeals for the Fifth circuit, 
and reported in 52 U. S. App. 478, 29 O. C. A. 465, and 85 Fed. 874. 
In Eailroad Co. v. Schutte, 100 U. S. 644, 25 L. Ed. 605, we find 
authority for a less rigorous rule. The transcript in that case had 
been made up of such papers and évidence as the appellant deeméd 
necessary for the hearing of the matter involved bv the appeal. The 
clerk certifled that it was a transcript of such parts of the record as 
were "necessary on the hearing of the appeal prayed and allowed in 
said cause." It was urged by the appellee that much that was impor- 
tant had been omitted, and the court was moved to dismiss the appeal 
because no properly certifled transcript had been filed. This the court 
declined to do, but ordered "that the appellees flle with the clerk of 
this court, and with the counsel for the appellent, on or before the Ist 
day of February next, a statement of the papers, documents, and 
proofs used on the hearing below, and omitted in the transcript now 
on flle ; which they deem necessary for the proper présentation of the 
cause; and that unless the appellant shall, on or before the 15th day 
of March, file in this court, as part of the record, copies of such papers, 
duly certifled by the clerk of the circuit court or his deputy, under the 
seal of the court, this appeal be dismissed. If in this way unnecessary 
papers are brought up, we will, on application, make such order in re- 
spect to costs as may, under the circumstances, be proper." It is dé- 
sirable that a transcript sent to this court upon appeal shall contain no 
immaterial matter, and the third paragraph of the fourteenth rule of 
this court prescribes that "no case will be heard until a complète 
record, containing in itself, and not by référence, ail the papers, ex- 
hibits, dépositions and other proceedings, which are necessary to the 
hearing in this court shall be flled." It is manifest that neither the 
counsel for the appellant nor the clerk can conclusively détermine 
what parts are "necessary to the hearing in this court." When, there- 
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fore, the (sertificate does not show the record is a full and complète 
record of the entire proceedings, it ought to apipear, by stipulation or 
otherwisp, that it does include ail that is necessary to a détermination 
of the matta-s involTed by the appeal; and, if the appéllee is not con- 
tent with: the transcript as âled, he should seasonably move the court 
to require the appellant to complète the record by filing a transcript 
of such other papers and évidence as he deems necessary and points 
ont. 

2. Neither does the appellee make a case which would justify a rule 
upon the appellant to file a more complète transcript. In support of 
the motion for this purpose appellee has filed an afftdavit describing 
certain papers, documents, and dépositions -which were in évidence at 
the hearing before the référée, and which appellee avers are necessary 
to a hearing upon the matters involved by this appeal. But it is not 
averred that this original évidence constituted any part of the record 
upon whiçh the judgment of the district court was rendered. And this 
is the ground upon which the appellant has opposed the allowance of 
a rule by y?hich such proofs are to be now made part of the transcript 
in this court. That the documents and proofs desired by the appellee 
constituted the original évidence upon which the référée made the 
flndings and orders which were subsequently reviewed by the judge 
below is not denied. But that review, so far as appears from the tran- 
scripit on file, or the affldavit which is the foundation of the motion 
now under considération, was not made upon the original documenta 
or other proofs which were before the référée, but upon a certiflcate 
of the questions presented, and a summary of the évidence which re- 
lated to those questions, as provided by the twenty-seventh gênerai 
order in bankruptcy (32 O. 0. A. xxvii., 89 Fed. xL). That order is aa 
foUows: 

"When a bankrupt, credltor, trustée or other person shall désire a review by 
the judge of any order made by the référée, he shall file wlth the référée his 
pétition therefor, settlng out the error complalned of ; and the référée shall 
forthwlth certify to the Judge the question presented, a summary of the évi- 
dence relatlng thereto, and the flndlng and order of the référée thereon." 

This order is based upon the flfth paragpaph of section 39 of the 
bankruptcy act of 1898, which, among other duties of the référée, re- 
quires that they shall make up records "embodying the évidence, or 
tiie substance thereof, as agreed upon by the parties in ail contested 
matters arising before them, whenever requested to do so by either of 
the parties thereto, together with their flndings therein, and transmit 
them to the judge." Following the practice prescribed by the twenty- 
seventh gênerai order the appellants and appellee flled their respec- 
tive pétitions, setting out the errors complained of, and praying that 
the référée would certify the questions presented, "and a summary of 
the évidence relating thereto, and th© flnding and order of the référée 
thereon." This the référée did, and at the instance of the appellee he 
amended hjs certiflcate by certifying certain additional facts desired 
as part of the summary of évidence, ^is certiflcate and summary are 
f ound in the record as certifled, and no exception appears to hâve been 
taken, either before the référée or court, to the suflaciencyand complete- 
ness thereof. In the absence of some order of the court below, we must 
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présume that the hearing in the district court was upon the summary 
of the évidence thus certifled by the référée, and that the original évi- 
dence now sought to be made part of the transcript constituted no 
part of the record in the court below. The clear purpose of the pro- 
vision of section 39, set out above, was to avoid, as far as possible, 
the sending of the original proofs to the judge, and to substitute there- 
for, where the ends of justice would permit, a summary thereof. To 
effectuate this object is the purpose of the gênerai order already re- 
ferred to. Undoubtedly it was entirely within the competency of the 
judge at request of either party to hâve directed the flling of ail or any 
part of the original documents or proofs which were on file with the 
référée. Nothing before us indicates that any effort was made, either 
before the référée or judge, to supplément the summary of évidence 
certifled to the judge in accordance with the terms of the gênerai or- 
der, and in this condition of things we think the présent application 
should be denied. 

3. The motion to dismiss the appeal in so far as it includes an ap- 
peal f rom the judgment according to the debt or claim of appellee the 
beneflt of the lien of its mortgage must be also denied. This motion is 
based upon the suggestion that an appeal will not lie to this court 
from a judgment denying or allowing a lien or préférence ouïr of the 
bankrupt's estate, but that such a judgment can only be questioned 
by pétition invoking the power conferred upon the court by section 24 
of the bankruptcy act of 1898. The appellate jurisdiction of this court 
in bankruptcy proceedings is deflned by section 25, Id. By that section 
an appeal, as in equity cases, may be taken in bankruptcy to this court 
in the following cases, to wit: (1) From a judgment adjudging or 
refusing to adjudge the défendant a bankrupt; (2) from a judgment 
granting or denying a discharge; (3) and from a judgment allowing or 
rejecting a debt or claim of $500 or over. Learned counsel say that a 
review of a judgment allowing or disallowing the lien of a debt or claim 
can only be had under the superintending and reviewing powers of this 
court granted by section 24, and that an appeal will not lie from such 
a judgment. If this be true, such a judgment can be reviewed only 
upon matters of law, and, when the lien allowed or denied dépends 
upon a controverted question of fact and law, no review of the judg- 
ment is possible, inasmuch as the remedy afforded by section 24 is 
limited to matters of law. To this construction of the act we cannot 
assent. The appeal from a judgment allowing or rejecting a debt or 
claim includes as an incident any question as to the rank or lien of 
such debt or claim in the distribution of the bankrupt's estate. If 
the debt or claim, including its lien or préférence, dépend upon contro- 
verted questions of fact and law, the right of api)eal is granted by 
section 25, above set out. The motions of appellee must be denied, 
and the costs of the motion taxed to it. 
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In jre BRAGASA. 
(District Court, H. D. Texas. April 12, 1900.) 

BABkïinPTCT— RiGHT To DisoHÀRQE— EaÎlurb to Kbep Books ot Account. 
■^-'The action ot an Insolvènt In mlngllng money of his own with that of 
iiùi wlfe, and deposltlng It tOgether In banks in liia wife's name, without 
kçeplng any books of , acpo^t or records showing wbat portion of such 
deposits was owned by lilflif for the purpose of preventing his creditors 
, (rom reaching It, when snch practice was continued until he filed his péti- 
tion m voluntary bankruptcy, constltuted a f allure to keep books of ac- 
cttnnt or records -with f raudulent intent to conceal his true flnancial condi- 
tion, and In contemplation of bankruptcy, whlcb debars him from his right 
to a.^ischarge, under Bankr. Act, § 14b. 

In Bankruptcy. On exceptions to report of référée. 

W.B, Paddock, for pet^tionfers. 

B. J. Houston and John W. Wray, fcar bankrupt. 

MEEK, J)istrîct Judge. The application of James B. Bragasa, 
bankrupt, for his discharge is before me on the exceptions of the 
contiçsting creditors tp the report of the référée (to whom a référence 
of ihe spçcîfications nled in opposition to the bankrupt's discharge 
was ha.a.)^ which finds that the bankrupt is entitled to this discharge. 
There are a number of spécifications filed by the contesting cred- 
itors, and ojF thèse I wUI only consider the flfth, which is as follows : 

'Tbat wltîi the fraudulent Intent to conceal his true flnancial condition and 
brevent bis ferëdltors from coUecting their debts, the bankrupt, in contempla- 
tion of banliruptcy, conducted his banking business in the name of his wlfe, 
J, B. Bragasa;: that he has deposited in the American National Bank and the 
Farmers'i&;^eçhanies' National Bank, at Fort Worth, Tes., his earnings and 
income li\;tbe name of his wlfe, so Intermlngling his money and property with 
that whlCh he claims was hers that it is impossible to distinguish how much 
of sald deposits were his, he haying kept no books, and ho'V^ much belonged to 
someone else^ Whérefore, by reaëon of such willful and fraudulent manage- 
ment of bis, affairs, he Is now unable to make a dear and Intelligible state- 
ment of bis flnancial condition prcTlous to or at the time of the flling of bis 
pétition In bankruptcy." 

, Bankr. AtÇt, § 14, subd. '%" provides as follows: 

"The judge sball hear; the application for the discharge • • • and In- 
Téstigate the meiclts of the application and discharge the applicant unless he 

(1) commlttëd an offensé punlshable by imprlsonment, as herein provlded; or 

(2) with f ra,uaulent Intent to conceal bis true flnancial condition, and in contem- 
plation of bankruptcy, destroyed, concealed or falled to keep books of accounts 
or records from which bis true condition mlght be aseertalned." 

The référée,, among other things, ânds that Bragasa from the time 
of his failure in business, in 1897, up to the time of the filing of 
bis pétition, on Jone 10, 1899, kept his bank acCount in his wife's 
name, makîng depdsit# of both his own and his wife's in the same 
account. The référée, after considering the évidence concerning 
the bankrupt's failure to keep books of account or record, concludes 
that there has not been such failure to keep books in contemplation 
of bankruptcy as would prevent the discharge of the bankrupt in 
the présent act. The record of the évidence discloses the fact that 
by reason of the manner in which the bank account at the American 
National Bank and the Farmers' & Mechanics' National Bank were 
kept it could not be ascertained how much of the money deposited 
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in the wife's name belonged to the bankrupt, and how much to the 
•wife, both having and depositing money in the same account at in- 
tervais. The record further discloses that no books of records were 
kept by the bankrupt showing what funds he had, and what disposi- 
tion was made of them; and the bank accounts, being kept in the 
condition in which they were kept, throw no light upon the true 
financial condition of the bankrupt. The only question remaining 
for disposition is: Did the bankrupt's failure to keep books of ac- 
count or record from which his true condition might be ascertained 
arise from a fraudulent intent to conceal his true financial condition 
and in contemplation of bankruptcy? The intent of the bankrupt 
must be ascertained from the circumstances surrounding his failure 
to keep books of account or record. After he failed in business, he 
had a number of business transactions, which resulted in his having 
money in his hands. Some of the money which came into his hands 
belonged to his wife, and some to himself. He deposited the larger 
part of it in two différent banks in his wife's name. He testifled that 
he did this to keep anybody from "jumping on it" before he had an 
opportunity to use it. He was concealing from his creditors that 
which might hâve been subject to the payment of their debts, could 
they bave reached it. In view of his own afiSrmative testimony as 
to the purpose which moved him in concealing his funds, it is neither 
unjust nor harsh to présume that he failed to make any record of his 
receipts and disbursements for a similar purpose. It is but an inci- 
dent to the concealment of funds from creditors to conceal or fail to 
keep trace of such funds through books of account or records. In 
this case the bankrupt kept banks with which he in reality did busi- 
ness from making any records of funds in his name. The pass books 
which were issued to him, the checks which he wrote, and the stubs 
which he kept told no story of any money belonging to him. Even 
to the extent that ordinary business dealings with banks would 
compel a record, he avoided making it. The bankrupt was certainly 
inspired with fraudulent intent to conceal his true financial condi- 
tion in pursuing this course. It is also quite clear that this was 
done in contemplation of bankruptcy. He began keeping his bank 
account in his wife's name in 1897. This was before the bankruptcy 
law had been enacted. This course was then pursued in view of his 
insolvency, and because of his désire to handle money coming into 
his possession as he chose. The bankruptcy law was passed and be- 
came effective on July 1, 1898. He still continued to keep no books 
of account, no record of his receipts and disbursements, and still 
continued to mingle his own funds with those of his wife in the same 
accounts in the wife's name at two diiïerent banks, and he pursued 
this method up to the time he flled his voluntary pétition in bank- 
ruptcy on June 10, 1899. When he first contemplated taking the 
benefit of the act no one knows but himself. However, it was nec- 
essarily before he flled his pétition, and from that time forward, left 
in the consciousness of failing to keep even the records of his bank 
business in shape as to be of any assistance or avail in the attempted 
ascertainment of his true financial condition. Tbe application for his 
discharge must be refused. 
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",,'/.';..,,; '/'.',, UNI!:i(^D STATES V. WILLIAMS. 

■ :<E>IstrIct Court, W. D. Texas. May 19, 1800.) 

■ ■' ''" :' '■ No; 157. 

1. Cbiminàl Lawt-Evidenck— CoNFKSsioir. 

Défendant, after hls arrest, chargea wlth murder, made a confession to 
the bfflcéif, wîilch was taken down by a stenographer, and afterwards writ- 
ten ont In l^êWiting, and slgned by the défendant before a magistrate. 
When introduCed In évidence, sach confession contained a number of Inter- 
liaeations m^de wlth a pen, ail of which were Inculpatory, and some, 
bearlng oi^ tfie degree of the offense, of a character to render It doubtful 
whether' thelànguâge was that of défendant. Aslde from the confession, 
there was nb évidence as to the clrcumstances attending the kllling, or 
that It w&s dope by défendait. Jield, that the admission of the confession 
for, considération by the jury in Its entlrety was error, whlch entltled the 
défendant tô a new trial, in the absence of satisfactory évidence showing 
when or W whom the Interllneatlons were made. 

a. same.^ 

A Juryis hot Justlfled lu dlsbelievlng that part of a confession whlch 
tends to exculpate the défendant, or reduce the grade of the crime, when 
there Is po other évidence tending to contradlct such statements, or con- 
fllctlng ^herewith. ' 

à. SaMK— iNStHTJCTIONS. 

Act Jan. 16, 1897, glving the jury In cases of murder the rlght to 
qualifjr thelr verdict of gullty by addlng the words, "wlthout capital pun- 
lshment,'Meaves the exercise of such rlght entlrely to the judgment and 
discrétion of the jury, and an Instruction whlch mlght be construed to 
requlre them to flnd palllatlng clrcumstances to authorize such qualifica- 
tion is erroneous. 

Proseculion for Murder. The défendant was convicted at Laredo, 
Teçs., Àpril tenn, 1900.. On motion for a new trial. 

Henry Terrell and T. W. Dodd, for the United States. 
1 Andrew Winslow and J. O. Mcholson, for défendant. 

BOARMAN, jDistrict Judge (orally). On the trial of the case the 
évidence wàs not taken down. Much to the regret of the court, it waa 
injpracticable to seçure the services of a stenographer. The court, 
in çonsidering this motion, will hâve to rely upon statements of coun- 
sel on either side, together with my own memory as to the material 
facts devçloped in the testimony. The counsel agreed pretty wdl as 
to what the tçstimony wasi. Acçording to my recollection, the testi- 
mony is inuch like the statements upon which the counsel agreed. 
The goveniment ofifered the written confession of the défendant, 
which was tftfeen down by ji stenographer, soon after the défendant 
was arrested, at'the instance of the deputy marshal who arrested him. 
It is conceded that the governor of the state of Texas ofifered a reward 
gf |250 for the arrest o| the man that killed Hardesty. The govem- 
ment offered no testimony other than defendant's confession to show, 
or even suggesting, that défendant killed deceased. There was noth- 
îng said by anyof the govemment witnesses in relation to the cause 
of tl^e killing, or as to the matters or circumst2nces attending imme- 
diàteçly the Blling. The government relied alone for conviction upon 
the confession of défendant,, supplemented by other testimony, which 
related to some material circumstances occurring after the homicide. 
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It seems, but for defendant's confession, neither tlie court nor the 
jury would hâve had any knowledge of the fact that défendant killed 
Hardesty, or of any circumstance attending the killing, antécédent 
thereto or subséquent to the killing. The confession is as foUows: 

"On Saturday morning, December the 9th, 1899, I was standing In Troy 
Johnson's saloon, about twelve o'clock. A young fellow by the name of 
Jack Hardesty came there. He was from Monterey. He was singing and 
drinking, and he left. I dldn't drink any at ail with him. It was some song 
that he sang concerning Kentucky. I went around to the National Depot about 
one o'clock, to see the train master, and came back to the saloon, and went 
to the 1. & G. N. Depot to see the train corne in, and there I met him again. 
He came up, and spoke to me, and asked me if I was going to town, and I 
told him 'Yes.' After the train came in, he and I walked to the post office, 
and I asked for my mail. There was no mail for me, and then he and I 
left from the post oiBce, and went to the Jarves Plaza, and sat down there for 
fifteen minutes. There was passing some young white ladies, and they laughed 
at him and I sitting there, and he made some remarks, and I told him he 
ought not to do it, because the white people down there, who wouldn't do 
anything to him, they would punish me. We left the plaza, and went to the 
I. & G. N. Depot, and stood up there talking, and he told me he was going 
away nest morning on the freight train. I and he were going together. He 
brought it up about those white ladies again, and asked me what rights did I 
hâve to take up for them. I told him I didn't hâve any rights, any more than 
it was wrong for him to malîe expressions that way; and he said again, if I 
thought I had any rights, I had better take some of the rights out oC him. I 
told him I didn't want to hâve any fuss wlth him, because he might hâve the 

advantage of me. Then he walked up, and struck me, and calied me a , 

and then he said If I didn't like that to just go with him on the prairies, and 
he would finish it. We went, and got through the government post fence, 
and walked out in the réservation, and passed where lots of mesquite bushes 
were near a path, and Just as he got behind the bushes he runs out with a 
big one-edge dirk knife, and he started toward me, and as he rushed upon me I 
caught the blade with my arm, and took tbe knife from him, and eut him, as 
he was coming to me, in the neck. When I eut him he said 'Oh, Lord!' and 
he turned and run away, and I foUowed after him, and eut him in the back. 
kicked 

I ««t him In the head, and stamped him in the back, and then I threw 
the knife away, and jumped and run. He was a white man. As we was 
coming from the post office, he had a quart bottle of mescal in his pocket, 
and he asked didn't I want some, and I told him 'Yes,' and he drank some, and 
we went into a dry-goods store. On the street running west of Convrey's liv- 
ery stable, on the corner on the same block,— a yellow painted house, a drug 
store on the corner. Both of us went in there to see some combs, and the 
clerk showed us some combs, and he bought one for fifteen cents, and he pulled 
out a ten-ûoUar greenback and two silver dollars, and gave it to me, and 
told me to keep until the freight train left next morning, as he and I were 
going ofC together. After I killed this man, I ran and went to the back of 
the Commercial Hôtel, around to the kitchen, and I knocked on the window, 
and ealled Abe Temple, and he came to the window, and asked me if I wanted 
something to eat, and I told him 'No'; to hurry, and corne out, because I 
was in trouble; and he asked me what was It, and I told him I had eut a man, 
and he told me to meet him at the plaza. I was going to get me some olothesi 
and I went to a dry-goods store, and bought me a pair of pants, and a pair 
of shoes, and a shirt, and then went back to the plaza, and sat there until 
Abe Temple came. When Abe came, we got a cup of cofCee, and got in a 
back, and went down to the river bridge, and we had a dispute with the hack 
driver about the fare, and then I gave him one dollar Mexican money, and we 
got the hack; and I ehanged $7.00 with Mr. Navarro, the bridge keeper, and 

then we crossed, and went to some houses; and the first crowd of 

in there they made llght of us, and calied us negrones, and we left there 
and went down the streets, and met a poHceman, and Abe asked the police- 
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mm If he wpuld take care of me that night, and feareiî I mlght get robbed. 
As the poUceiiçian was carrylng me to the police station, and as Abe departed, 
I told hlm 'Ko'; to take me to. thé dépôt, so I could get that tralti golng out 
that nlgbt So the polieeman took me to the dépôt, but the train had 

done gone. And then I went back In town, and stnick up wlth another , 

and I gare her one dollar Mexican money to stay wlth her ail nlght; and then 
the next mornlng I went baclk to the dépôt, and got on the passenger train, 
and went to Mohtèrey, and stayed in Monterey four hours, and got on the 
passenger train at Monterey, when a friend of mine that was portering on 
the road put me in a small room, and brought me to Eagle Pass. The porter'a 
name was Wlll Kimble. After I got to Bagle Pass, I went up the post, and 
got dlnner, and haye been up in the post ever sinee untll arrested. I was 
walking out Saturdày mornlng, and went across the river, and a man asked did 
I want a job pf work, and I told hlm 'Yes,' and he told me that I could corne 
toack. I asked hlm what time it was, and he said it was half past one, 
Mexican time, and I told hlm I had to be back at half past two; and I came 
back, and he gare me a paper, and it was on the paper thèse words: 'Put thèse 
two men to wofk at once, and tO-morrow, if possible.' I went on across the 
rallroad bridge, and went to the freight house, and asked for Mr. Vaughn. 
Mr. Vaughn wasn't In, and Mr. Dowe, the sheriff, asked me my name, and I 
told him 'Arthur Williams,' and he said, 'I hâve a warrant for yoo,' and I told 
him, 'AU right,' and he brought me to the jall housé, and put me In Jall. 
I Was arrested Saturdày, January eth, and put in jail the same day, Saturdày 
6, 1900. From 5 o'clock In theevenlng until 7 o'clock the evening of the 
murder, he and I drank a quart of mescal. He was very drunk, but I was not 
drunk." 

The confession, taken as a whole, is sufficient, under the law, to 
inculpate défendant in the crime of manslaughter. The exculpatory 
statements therein, if true, forbid the conclusion that he is guilty of 
murder. On inspection of the typewritten statements which show 
the confessions of the défendant, it will be seen that pen and ink inter- 
lineations and additions appear therein at several places. There is 
nothing stated tfy the officiai bef ore whom the confession was taken, 
and there is nothing in the paper itself, to show when, or at what time, 
or by whom suchinterlineations weremade, or who made them. The 
words and sentences written in capital letters herein will call atten- 
tion to the ihterlineations. It appears from the testimony that 
Deputy Marshal Hanson arrested défendant; and a shorthand writer, 
at hiis instance, took down the statements of défendant. Thèse state- 
ments were afterwards transcribed into typewritten longhand, and in 
the typewritten matter appear the interlineations made with pen. 
After thç statenient of défendant was transcribed into typewritten 
longhand, it appears that défendant was taken bef ore a justice of the 
peace, and that bef ore such justice he stated under oath that the state- 
ments were true and correct, and that he made such statements of his 
own free will a,ûd accord, after beiiig warned by Deputy Hanson "that 
the statements would be used against him, and not in his own favor." 
It is contended by counsel for défendant that the confession offered by 
the govemment should not be received, "because the admissions were 
màde at a time and under circumstances when defendant's mind was 
oppressed by the calamity of the situation, and were made, if made 
at ail, with the hope of reward, if not with the fear of punishment, 
for this: that the said défendant was then and there told by the said 
deputy marshal, at and before the time of making such alleged con- 
fession, that he (the said deputy) had dead proof against him (the said 
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défendant) showing that he (the said défendant) was the man that 
killed Jack Hardesty, and that it might be better for him (the said 
défendant) to make a voluntary statement in relation thereto, as he 
(the said défendant) might say something therein showing justifica- 
tion, or at least extenuating circumstances." It is agreed that the 
deputy marshal made such a statement, substantially, to the défend- 
ant. I think the confession was properly admitted, and given to the 
jury for what it is worth, because, though the circumstances and sur- 
roundings under which it was made by the défendant may haye had 
a tendency to impose on or surround him with illégal conditions, yet 
it appears that the défendant, of his own free will and accord, ac- 
knowledged bef ore a compétent officer the truthfulness of such state- 
ment, made by him antecedently before the deputy marshal. The ob- 
jection urged by counsel as to the interlineations, not being disposed 
of in this suggestion, will be further considered. If the interlinea- 
tions and additions complained of were in the paper when it was read 
to défendant, if it was read at ail to him, of course he is bound by 
them as he is bound by any other part of the confession. The justice 
of the peace whose jurât made the paper authentic was a witness on 
the trial. He said he knew nothing, of his own knowledge, about the 
interlineations; that, so far as he knew, they were on the paper when 
sworn to by the défendant. He himself did not make the interlinea- 
tions, and could give no clear évidence one way or the other as to them. 
There was no évidence showing who made the interlineations, but 
one witness said he thought the stenographer who took the statement 
made them. The stenographer himself was not a witness in the case, 
and there was no witness who could give any satisfactory évidence as 
to who made the interlineations, or at what time they were made. It 
will be seen that the interlineations in, and additions to, the typewrit- 
ten matter are ail inculpatory, and that they are very damaging in 
their purport to the défendant in showing, that he was actuated by 
malicious purpose in his acts and in the incidents occurring at the mo- 
ment of the killing. There was no one présent but himself and de- 
ceased at the time of the killing, and there are but few circumstances, 
if any, occurring at the time which would illustrate any material mat- 
ters relating to the killing. At the place, or near to it, where Hard- 
esty was found dead, the knife of deceased was found, and the ground 
showed évidence that a scuffle had taken place between the parties. 
There was nothing about the body of deceased to show that he had 
been robbed. The inculpatory words in the interlineations show a 
malicious purpose to kill, and they might (if other circumstances and 
facts in the évidence should warrant such a conclusion) show such 
express or implied malice as is an essential ingrédient in the crime of 
murder. The sentence in the typewritten statement in which the 
first interlîneation is made showing inculpatory confession made by 
the défendant reads, with interlineations left out, as follows: "When 
I eut him, he said, *0h. Lord !' and he turned, and run away, and I eut 
hiin in the back." With the interlineated words it reads as follows: 
"When I eut him, he said, 'Oh, Lord!' and he turned to run away, 
and I FOLLOWED AFTER HIM, AND eut him in the back." The 
second inculpatory interlineation is found in the sentence following 
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the (me just quoted. With théiatertineation it reads as foUows: 
*fl Mcked him in the head, and Btamped him in the back," The word 
''eût" is erased, and the Word %icked" interlined. At the end of the 
typewritten transcription made by the stenographer, a sentence, com- 
plète in itself, in pen and ink, is added, as follows: "FKOM FIVE 
O'GiîOGK m THE EVENING UNTIL SEVEN O'CLOOK IN THE 
EVEimiG OF THE MURDEB HE AND I DEANK A QUART OP 
MESOAL. HE WAS VEBY DBUNE:, BUT I WAS NOT." It will 
be seeUj without further comment on the interlineations, how dama- 
ging they were to défendant in disclosing the malicious animus which 
must hâve, if the interlineated words be correctiy written, attended, 
immediately, the homicide. The last sentence, which closes défend- 
ants statement, is written with pen and ink. The sentence makes two 
Unes, and the lines are close together, and the words are written close 
together. Surely, thèse lines show an after-thought either of défend- 
ant or of the author of the lines. The sentence itself does not relate 
to anything said by the défendant it the context of the latter part of 
the admissions. It shows the use of the word "murder" by the défend- 
ant, and suggests that he is making against himself a confession of 
BQùrder. NoBiing else in the confession conveys the suggestion that 
the défendant used words purporting to admit that he committed any 
acts which in themselves would make out a case of murder against 
him. The sentence written in pen and ink further shows that the 
défendant confesses that he killed a man who was very drunk, while 
he himself was not drunk. Without discussing just now by whose 
hands the interlineations were made, or at whose instance ,or at what 
time they were made, I think it is very questionable whether or not 
the défendant Toluntarily used the word "murder" in making his 
confession. The suspicion imposed on the paper by the interlineation 
was not cleared up by "satisfactory" évidence. It appears by the con- 
fession that the défendant met the deceased about 12 o'clock of the 
day of the killing, in a barroom, and that he (the deceased) was drink- 
ing and singing. . If the last seitence referred to states the truth, 
the killing itself must hâve occurred after 7 o'clock at night on De- 
cember 9th. The time between 12 o'clock, when the défendant met 
the deceased, and 7 o'clock p. m^, when they had finished drinking a 
quart of mescal, is not deflnitely accounted for in the confession, or 
by any otiier évidence. The défendant, having met Hardesty at 12 
m. in the bftrroom, left him there. Later on, défendant went to the 
National Depot, and f rom there tio the International & Great Northern 
Depot to see the International & Great Northern train corne in, and 
there met Hardesty again. After the International & Great Northern 
train came in, défendant and deceased went to the Jarves Plaza, and 
sat down a few minutes. He says: "We left the plaza, and went to 
the I. & G. N. Depot, and stood up there talking, and he told me 
that he was going away next moming at 4 o'clock on the freight 
train." He says while they were talking (he and deceased) deceased 
"brought up the matter about the white ladies, and asked me what 
right I had to take up for them. I told him I had no other rights 
than that it was wrong for him to make expressions that way, and he 
said again that if I thought I had any rights I had better take some 
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of the riglits out of him." "Then he walked up, and struck me, and 
called me" vulgar names, "and then he said if I did not like that to just 
corne with him on the prairies, and he would finish it." The défend- 
ant and deceased left the dépôt, and went near by, through the gov- 
ernment fence to the grounds of the réservation, and the killing oc- 
curred on the réservation, presumably shortly afterwards. So far as 
the confession shows how the time was spent after 12 o'clock m. until 
the killing, the sentence added in pen and ink to the confession to the 
effect that défendant and deceased drank a quart of whisky between 5 
and 7 seems not to be true. On the trial of lie case I was not so much 
impressed with the importance of the matter as to the time shown in 
the last sentence as I was in my purpose and endeavor to learn how, 
and when, and at whose instance the interlineations were made, and 
if they were made before or after they were shown to or read to the de- 
fendant. But on further considération of the pen and ink sentence — 
the sentence in which the défendant seems to hâve conf essed that the 
killing was murder — I flnd it more difQcult to détermine, from the 
oral évidence, at what time or by whom the interlineations were made. 
My attention during the trial was not called to the time, stated in the 
pen and ink addition, in which the deceased and défendant drank a 
quart of mescal. If the statement made in the last sentence, or the 
purport of it, was in the language of the défendant himself, it certainly 
was inculpatory, and very damaging, before the jury to the défendant. 
On the trial, évidence was given to the jury by the government with 
a view of showing at what time, and by whom, and at whose instance 
the interlineations were made in the typewritten statement. My rec- 
ollection is that the évidence thereon left thèse pertinent matters in 
grave doubt. On the trial I directed that the whole confession, as now 
appears, should go to the jury. I am not now satisfled that my con- 
clusions then were free from error. None of the witnesses offered by 
the government seemed to hâve any knowledge as to the interlinea- 
tions which would bave enabled them to give positive testimony on 
that important matter. It is probable the stenographer is the only 
man who could hâve given satisfactory testimony as to the interlinea- 
tions. 

Considering the want of connection between the context of the lat- 
ter part of the confession and the sentence which was added with pen 
and ink, and the purport of such sentence, it seems very probable, in 
the absence of a better character of évidence, that the words in the 
last pen and ink sentence, which purport that the défendant called the 
killing of deceased "murder," and which suggested the killing itself 
could not hâve occurred before 7 o'clock, were either unwarrantably 
interlined by some one, or that the language of the défendant was not 
correctly taken down. Putting aside for the moment the criticism 
I hâve just made as to the purport of the words in the pen and ink 
sentence in the interlineations, it appears that, if the words them- 
selves be true, the killing could not hâve occurred until after 7 o'clock 
at night,— about one hour and a half after dark. One witness for 
the government said he eaw the défendant talking to Jack Hardesty, 
deceased, about 4 p. m., at the International & Great Northern Depot; 
that he had also seen them together during the day, before that time. 
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Another wîtnesis fdà* tHé govemmeiit saW Hardesty at the dépôt about 
4 o'clock, — aboéftàe tMe the International & Great Korthem train 
usually cornes in;— feilt dià not seé défendant with him. The killing 
occurred presulûaBly à few minutea ' af fer défendant and deceased 
left the dépôt and Went on the réservation grounds. If they remained 
together at the dépôt, drinking, from 4 o'cilock until they went through 
the govemment fence by the dépôt, iteeems that some persons about 
the dépôt would hâve seen them together. 

The defendant's counsèl urges another reason for a new trial. He 
says the court was in error in charging the jury as foUows: 

"That It was In their province to consider the whole of thls confession, and 
belleve Such parts tùereof a» they might think truè, and disbelleve such parts 
as tbey might belleve untrue, or inconslsteut vritb tbe other facts m ëTidence 
before them." 

Gounsel contends this was érror on the part of the court, because 
there was no évidence, direct orcircumstantial, before thé jury, upon 
the trial of this cause, that inCulpated the défendant as the guilty 
man, other than the évidence fôund in hig said confession, introduced 
by the prosecution, and that, îtheref ore, suCh instructions, unsupported 
by any évidence, were illégal. The charge given by the court was, 
substantially, as stated in the counsél's objection. In giving the 
charge, Substantially stated, hdwever, the court added that they (the 
jury) must take the confession as an éiltirety, and they could believe 
such parts thereof as they might think tinie, and disbelieve other 
parts; btit, if they disbelievêd any part, of the confession, their dis- 
belief thereôn shduld be grouhded on thèir opinion that the testimony 
showing the facts and circumstances of the whole case satisfied them 
that the disçredited part is not true. The court conveyed to the jury 
the thtfh^ht that they might believe some part of the confession and 
disbelieve other parts, and IMt, if they disbelievêd some part of it, 
such di^belief as to that part should come into their ininds because of 
some evidëûce, circtimstantial or direct, which in itself led them to 
believe the disçredited part of thé confession was not true. I think 
that thé counsél's objection to the charge on that matter was not 
so much as to what the court said as it was that there was no évidence, 
either circùnlitaîitial or dirëët, before the jury, which contradicted 
or put in^^-fièstion the truth of any statement made upon material 
issues in the defendant's 'confession. Taking this view of the merits 
of the objection, I thinkhià objection is well f ounded, because, in my 
recollectîôn'ôf the evîdenée; there wàs ne évidence, direct or circum- 
stantialj iMtroduced by either side, that contradicted or contlicted 
With the Stâtéments madé by ifté defehdànt as to any material facts 
relating to thé essential niattérs directlj' ih judgmeht. The jury had 
ho évidente -before them as to the killihg, or as to the animus or pur- 
pose of thé défendant in killing' Hàrdésty, éxcept such évidence as is 
contained ia'the language, or is fàirly dedùcible therefrom, of the de- 
fendant's eatifè^sion, which eoïitrâdicted thé truthfulness of the state- 
ments ïnadé'by the defendaiit on the 'inaterial issues. It appears, 
without^<îontradirtiôn, taiât 'the defendanf and the deceased, before 
they lefti thé International & Great Northern' Depot tO go through the 
govéî'hittéùt fence to thé réservation, had ^ome ugly talk or quarrel. 
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and that they both went willingly together to the réservation, out of 
sight of everybody, either in the daytime or at nighttime, for the 
purpose of finishing their quarrel. It appears, too, that the deceased 
was the only one of the two persons who had a weapon of any kind 
or arms in his possession. The knife with which deceased was killed 
belonged to Hardesty, and presumably was on his person when they 
went to the réservation. Among other things, in charging the jury, 
I Btated that the confession of défendant, if true, and taken as a whole, 
showed that he was guilty of manslaughter; that is, if they took his 
confession as true, he was guilty of manslaughter. But if they found 
in the évidence either direct or circumstantial proof of facts which 
f orbid them to believe the exculpatory statements made by défendant, 
and they further believed from such established facts or circumstances 
— so contradicting the exculpatory statements — that when the de- 
fendant and the deceased left the International & Great Northern 
Depot he mtended to take his (Hardesty's) life, défendant may be 
guilty of the crime of murder; that is, if they discredited, or could not, 
under ail the évidence, believe, the parts of the confession which were 
exculpatory of défendant, it became their duty then, as far as waa 
practicable, to aecertain and détermine for themselves at what mo- 
ment, or at what time, the actuating intention to kill Hardesty came 
or entered into the mind of défendant; that no conclusion by them 
as to whether défendant was guilty of manslaughter or of the crime of 
murder could be reached satisfactorily to the ends of justice until they 
were, in their délibération on the circumstances and facts of the whole 
case, able to fix the time, and say beyond a reasonable doubt what 
time the actuating intention or purpose to kill Hardesty put in motion 
the acts of défendant, which resulted in Hardesty's death. Along this 
line the court stated to the jury: "If you conclude, beyond a reason- 
able doubt, from ail the évidence illustrative of the purpose of de- 
fendant in killing Hardesty, that the actuating purpose or intent to 
kill him was in defendant's mind at the time he started with the de- 
ceased, or that deliberate purpose to kill came into his mind before 
the assault began which ended in Hardesty's death, the défendant 
would be guilty of murder;" that is, "If, in your conscientious effort 
to flx the time in question, you should find, as a résultant of ail the 
évidence, proof, free from reasonable doubt, which forbids you to be- 
lieve defendant's exculpatory statement in relation to the quarrel 
which he said he had with the deceased at the railway dépôt, and as 
to what occurred after they had gone on the réservation grounds, 
then you may be authorized to flnd that defendarit killed Hardesty 
with malice expressed or implied. If, on considering the whole case, 
you find any facts or circumstances shown in the évidence before you 
to disprove the exculpatory statement made by défendant as to "the 
quarrel he said he had with the deceased at the dépôt, then the state 
of case would or may show manslaughter, and not murder." The 
court, in commenting on the évidence illustrating the important issues, 
drew the attention of the jury to the circumstance that the défendant 
was without arms, and the only weapon about which we know any- 
thing was the dirk knife with which deceased was killed, and which 
was, presumably, on the person of deceased when they went towards 
103 P.-60 



94.6 103 FHEtBIÎ^l' REPORTER. 

tjie ceiservatioii. I stated then tothe jury, as I think now,; "that the 
ciscmûstance or fact tha,t the; wljite ijian was armed and the negro 
d^endant was not would h& valoahle to tl;e jury in illustrating the 
aniwus of either party^ or to shpwthe purpose for which, at the time, 
they presuioably willingly left the dépôt to finish their qùarrel." It 
seemed to me then, as it doea now, a strong circumstance to show 
that the purpose on the part of the défendant to kill the deceased may 
hâve entered into his mind after they got upon the grounds of the 
réservation. And further, I thoiight then, as I think now, it was a 
circumstance in itself, in the a^igi^ce of any direct proof as to the 
acts of either party immediately'before or after the assault began, to 
show that the motive tokill came into the mind of the défendant in hot 
blood that may hâve been engendered in or from some acts occurring 
after they had begun their movements to the réservation grounds. 
Or, at any rate, the circumstance just mentioned, I think, should hâve 
suggested a reasonable doubt upon the question of whether or not ail 
the facts or circumstances disclosed in tibe évidence showed a case of 
manslaughter or of murder. If, in such a state of case, a reasonable 
doubt should hâve come into the mind of the jury, then the verdict 
against the défendant should hâve been for manslaughter, rather than 
for murder. 

A further objection urged by counsel for défendant is that the court 
was in error in instructing the jury as follows: 

, "The law, In its humane provisions^ glves you the rlght, lui the event you 
flnd the défendant guUty, to say in your verdict, 'Guilty without capital pun- 
Ishment.' Then the sentepce under the law would be that the défendant be 
conflned to the penltentlàry for llfe. Such merciful provision In your Verdict, 
to say the least of It, would be Indicative of somé palliative fact or circum- 
stance or doubt whlch you mlght entértaln In relation to the degree of guilt 
of the défendant In commltting the hpmlclde." 

The defendant's counsel urges, in discussing the court's alleged 
error, that the défendant was entitled to an instruction to the jury to 
the effect that they were authorized and fully empowered, in the event 
they found the défendant guilty, to say in their verdict, "without 
capital punishment," regardless of the existence or nonexistence of 
any palliative facts, circumstances, or doubts in the case. It may 
hâve been that the language used by the court in its charge, though 
it was not just such language as Stated in the objection of counsel, 
was misleading, and damaging to the interest of défendant, because 
it did iiot fully state that the jury might flnd a verdict "without 
capital punishment," evén though there were no mitigating or pallia- 
tive circumstances shown in his fàvor by the évidence. It seems 
that the right to qualify a verdict of guilty by adding the words "with- 
out capital punishment" is conferred by the law — ^by the act of Janu- 
ary 15, 1897 — upon the jury in ail cases of murder: 

"That the act does not Itself prescrlbe, nor authorlze the cotirt tô prescribe, 
anj? rule deflnlng or clrcuniscribing the exercise Of this rlght, but commits 
the whble matter of Its exercise to the Judgment and the consciences of the 
jury. The authority of the Jury to décide that the accused shall not be pun- 
ished capitally Is not limited to cases in which the court or the jury is of opin- 
ion that there are palllatihg or mitigating circumstances. Eut it extends to 
every case in which, upon a vlew of the whole évidence, the Jury Is of opinion 
that it would not be Just or wise to impose capital punishment." 
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Under the view announced by the suprême court in the case of 
Winston v. U. S., 172 U. S. 313, 19 Sup. Ot. 212, 43 L. Ed. 460, the 
language of which I hâve just quoted, it seems that the obiection urged 
bj defendant's counsel is well founded, because the language used in 
the charge by the court may hâve had the effect of limiting the power 
vested in the jury in the trial of such cases. New trial granted. 



Ex parte GLENN, 

(Circuit Court, D. West Virginia. September 22, 1900.) 

Pedebal Codrts— Habeas Corpus— State Prison. 

Where a person lias been regularly indicted for the violation of the 
crlminal statutes of a state, and is in the custody of the state authorities, 
he will not be discharged before trial by a fédéral court, on habeas corpus, 
on the ground that he was foreibly and illegally brought within the 
jurisdiction, but he will be required to submit his rights under the fédéral 
laws for adjudication, in the first instance, to the courts of the state. 

On Pétition for Writ of Habeas Corpus. 

C. T. Caldwell, J. G. McCluer, and J. D. Wolverton, for petitioner. 
J. F. Laird and C. M. Showalter, for the State of West Virginia. 

JACKSON, District Judge. Ellis Glenn, the petitioner in this 
case, bas applied to this court for a writ of habeas corpus to discharge 
her from tiie custody of the authorities of the state. The petitioner 
allèges that she never has been a citizen of the state of West Virginia, 
and never was in the state previous to the time that she was foreibly 
seized and removed from the state of Illinois to this state without due 
process of law. She is indicted in this state for a violation of one of 
its pénal statutes, and it appears from the évidence in this cause that 
the governor of this state issued a réquisition upon the govemor of 
Illinois, under the act of congress, asking for her surrender to the au- 
thorities of this state to answer an indictment against her pending 
in the crlminal court of Wood county, and that the governor of Illinois 
issued his warrant for her delivery and extradition to the agent of this 
state. The warrant was directed to a legally authorized offlcer of the 
state of Illinois, but was never reeeived or executed by such offlcer, 
but was delivered to the agent of the state of West Virginia, who, by 
physical force, seized the petitioner in the nighttime, and removed her 
from the state of Illinois to the state of West Virginia pending an 
application of a pétition for a writ of habeas corpus in the state of 
Illinois to inquire into the cause of her détention. This action of the 
agent of this state was little, if anything, less than kidnapping. He 
had no right whatever by force to remove the petitioner. His duty was 
to hâve delivered that warrant to an officer of the state of Illinois, 
whose duty it was to exécute the warrant, and deliver the prisoner to 
him. It appears from the évidence that, to prevent the petitioner 
from having a hearing of her pétition before a judge of one of the 
courts of Illinois, the agent of the state, on or about midnight, took 
her from the jail of the county in which she was confined, with the 
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connirance of the jailer, and by force transferred her to a railway sta- 
tion, and put her upon a train, and brought her to this state. Such 
action npon the part of the agent of the state of West Virginia was 
an outrage upon tlie rights and liberty of this citizen, and should not 
be countenanced by the courts of the country. 

But for the fact that there is now pending in a court of this state, 
of compétent jurisdiction, an indictment against the petitioner for 
a violation of one of the pénal statutes of the state, I would be in- 
clined, under the circumstances in this case, to discharge the peti- 
tioner. I hâve heretofore considered this question in the case of 
Eaton V. West Virginia, which was affirmed and reported in 34 0. C. 
A. 68, 91 Fed. 760, in which case I held that, where the par ty was 
properly and regularly indicted and tried and convicted, a fédéral 
court would not interfère unlesS'it appeared that there was some 
right of the citizen violated that was protected by the fédéral consti- 
tution. We must in this case suppose that the court before whom 
this party is to be tried will justly administer the law, and see that 
ail the ri^ts of this petitioner are protected. If upon the trial of the 
case any rights of the petitioner protected by the fédéral law are vio- 
lated, then an application for a writ of habeas corpus will be proper, 
and her rights as fully protected af ter the trial as before. The su- 
prême court of the United States in several cases, and particularly 
in the case of Kerr v. Illinois, to be found in 119 U. S. 436, 7 
Sup. et 225, 30 L. Ed. 421, held that it is the province of the 
state courts to décide, upon a case of this character, how far a 
forcible transfer of a défendant, to bring the party within the 
jurisdiction of the state court where the offense was committed, may 
be pleaded in the state court, and it iS the province of the state court 
to décide whether or not the party bas been surrendered to the au- 
thorities of the state for trial according to the provisions of section 
5278 of the Eevised Statutes of the United States. From the view 
that I take of the facts in this case, I feel constrained, under the dé- 
cisions of the suprême court of the United States, to refuse to dis- 
charge the prisoner as prayed for in her pétition, and as a conséquence 
must remand her to the custody of the state authorities. It is there- 
fore ordered that the marshal of this district deliver her on the flrst 
day of the approaching term of the criminal court of Wood county 
to the custody of the sheriff of the county, to be taken before that 
court, and then and there to be dealt with as the judge of that court 
thinks right and proper in her case. 



KUESHEBDT MFG. CO. v. NADAY et aL 

SAMB y. ADLBR et al. 

(Circuit Court, S. D. New York. August, 1900.) 

Patents — Invention — Combining Old Devices. 

The Incorporation of a device Icnown in the prier art, but used by hand, 
Into a machine also known in the prlor art, where it performs the same 
function as before, without any change in the mode of opération, does not 
Involve invention, but merely mechanical skill. 
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S. BAME— COHSTRUCTION OF ClAIMS. 

The faet that neither the claim nor the spécification of a patent men- 
tions a function whicli Is later claimed by the patentée to constitute an 
important featnre of his Invention is signiflcant, and makes agalnst the 
construction contended for. 
8. Samb— Infrikoement— Plaiting Machine. 

The Panse patent, No. 595,728, for a plaiting machine, in which the only 
features claimed to be novel are the peculiar shape of the knlfe or blade, 
and the manner of permanentizing the shape given to the fabric, if sua- 
tainable at ail, Is entltled to only a very narrow construction, and re- 
lates only to what are known as "side-plaiting machines," in which there 
is a vibratory motion of the knife and a step-by-etep movement of the 
rolls, and Is not infringed by a machine which haa neither of such move- 
ments. 

In Equity. Suit for infringement of a patent. On final hearing. 

Briesen & Knauth, for complainant. 

Benno Loewy and Hector T. Fenton, for défendants. 

TOWNSEND, District Judge. Hearing on usual bill and answer 
raising questions of patentability and infringement of the first daim 
of complainant's patent, No. 595,728, granted December 21, 1897, 
to it as assignée of F. W. Panse, for a plaiting machine. Said daim 
is as follows: 

"In a machine for formlng wavy-edged plaiting, the combinatlon of a blade 
for forming the plaits, the plait-forming edge thereof being of a continuously- 
undulating outline, and the waves in the edge being of such depth as to im- 
part a wavy edge to the plaits, and means for permanentizing the plaits Im- 
parted to the fabric by the said edge." 

This claim was originally rejected in the patent office, on the Storm 
patent. It was flnally allowed only upon the insertion of the fol- 
lowing language insisted on by the examiner, namely: 

"The plait-forming edge thereof being of a contlnuously-undulating outline." 

The issue should be decided in favor of the défendants, for the fol- 
lowing reasons: 

1. The complainant's expert is forced to admit that the machine 
only differs from the well-known machines of the prior art in "the 
peculiar shape given to the knife or blade." This peculiar shape, 
described in the patent as being of a "continuously-undulating out- 
line, and the waves in the edge being of such depth as to impart a 
wavy edge," etc., only dilîers from the ordinary machine-plaiting 
blades of the prior art in having its edges altemately convex and 
concave. The blade is given this shape merely in order to produce 
a spécifie form of wavy plait, instead of other prior forms of plaits. 
It involves nothing more than a change of the surface in order to 
cause a corresponding change in the shape of the fabric which is 
plaited. 

2. Such a blade, having a similar wavy surface, was known in the 
art of hand-plaiting machines. Whether it was used in an opera- 
tive machine or not is immaterial, because it sufficiently disclosed 
the élément claimed to constitute invention herein, The most that 
can be claimed by complainant is that the patentée put the blade of 
the hand-plaiting machine of the prior art into the well-known side- 
plaiting machine of the prior art, without any change in the mode 
of opération. In that event the case of Stimpson v. Woodman, 10 
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iWall. 117, 19 L. Ed. 866, is exactly in point. The patent in suit was 
for iji machine for pebbling leather. There "the only différence be- 
tnreen,the prier machines and the plaintiff's is that the metallic roller 
in the former had a smooth, and in the latter a figured, surface. 
♦ * • This figured revolving roller was old. and the use of it in 
pebbling leather was also old and well known. The same pebbled 
grain • ♦ • had already been produced on leather by subject- 
ing it to pressure while rolling over the table on which the leather 
was placed. But this pressure was produced by means of hand de- 
vices," The court held that the change involved simply mechanical 
skUl. This case has been repeatedly cited and foUowed by the su- 
prême court of the United States. 

3. The sole substantial claim of patentable novelty asserted by 
complainant is that this form of blade distorted the fabric, and thus, 
in connection with the heated roU, permanentized such changed shape 
of the fabric. The permanentizing feature, however, was old in ail 
the plaiting machines of the prior art. The claim of a new f unction 
by which tiie .fabric was distorted is nowhere even hinted at in the 
patent, aiid appears to be due to the inventive genius of the expert 
and counsel for complainant, rather than to that of the patentée. 
"If this feature be an advantage, as now claimed, it is strange that 
no allusion is made to it in the spécifications." Fastener Co. v. 
Kraetzer, 150 U. S. 111, 116, 14 Sûp. Ct. 48, 49, 37 L. Ed. 1019, 1021. 
As Judge Coït, delivering the opinion of the court of appeals, says in 
MacColl V. Loom Works, 37 C. C. A. 346, 95 Fed. 982: 

"In the construction of a patent, the omission of the patentée to point ont 
or refer In hls spécification or clalms to the spécial feature which he subse- 
qufently malntalns is the most important part of his Invention Is very signifl- 
cant, and should be carefully scrutlnized." 

Ôther cases to the same efiEect are cited in said opinion. 

4. The alleged invention relates to what are known as "side-plait- 
ing machines," in which there is a vibratory motion of the knife 
and a step-by-step motion of the rolls; said motions being charac- 
teristic of side-plaiting machines. The défendants do not use side- 
plaiting machines. They use chain-fluting machines, which hâve 
nù vibratory or step-by-step movement at ail. The expert for com- 
plainant is forced to admit that there is a radical différence in con- 
struction and opération between side-plaiting and chain-fluting ma- 
chines. It is clear from the patent that the i)atentee had in mind 
the application of this particular shape of knife blade to a machine 
having a vibratory and step-by-step motion. The language of the 
spécification and claim distinctiy Shows that there must be two such 
distinct motions of the two distinct parts of the machine, which must 
hâve certain deflnite motions in order to form a plait. The patentée 
says: 

"The opération of the machine shown Is as foUows: When the shaft, a, Is 
rotated, the roUera recelve a step-by-step motion through the médium of the 
lever, m, and Its connected parts, and the blade, e^, Is given a vlbratlng move- 
ment by the vlbratlng Unk, s», and Its connected mechanism." 

In each of thèse two cases the défendants use one machine only. 
If the patent can be sustained upon the limited construction permis- 
sible in thèse circumstances, the défendants do not infringe. 
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In View of the conclusion reached upon the foregoing considéra- 
tion, it is unnecessary to discuss tlie further arguments of défend- 
ants based on the fact tbat one of the défendants saw in Paris a ma- 
chine like the one he now uses, and ordered the machine now alleged 
to infringe nearly a year before the date of the patent in suit, and 
on the contention that the patent is so indeflnite that an essential 
part of the daims is left to be determined by experiment, and that 
défendants ueed, not plaiting machines, but fluting machines. Let 
the bill be dismissed. 



WBSTINGHOUSB ELECTRIC & MFG. CO. v. NEW ENGLAND GRANITE 

CO. et al. 

(Circuit Court, D. Connecticut. August 29, 1900.) 

No. 919. 

1. Patents— Invention and Infrinqement— Electro-Maqnetio Motors. 

The related Tesia patents, No. 381,968, for an electro-magnetle motor. 
No. 382,280, for the eleetrlcal transmission of power by the method de- 
scribed In No. 381,968, and No. 382,279, for a spécifie construction of motor 
embodying the invention of the other two, which is, broadly, a system of 
electrical distribution and transmission by means of alternating currents, 
were not antleipated, but mark a distinct advance in the art, In which 
the utilization of the alternating current for the transmission of power 
was not only prevlously unknown, but belleved to be impossible by eml- 
nent electrlcians. Said patents also eonstrued, and held Infrlnged. 

a. Same— Invention. 

The production of a new, or nonanalogous, or unexpected resuit by the 
substitution of one élément for another, altbough they were theoretically 
known équivalents, may involve Invention. 

In Equity. Suit for infringement of patents. 

Frédéric H. Betts and Kerr, Page & Gooper (Léonard E. Curtis, on 
the brief), for complainant. 
Mitchell, Bartlett & Brownell, for défendants. 

TOWNSEÎTD, District Judge. Final hearing on bill and answer 
raising questions of patentability and infringement of complainant's 
three patents granted to Nikola Tesla May 1, 1888, namely. Nos. 
381,968, 382,280, and 382,279. No. 381,968 is for an electro-magnetic 
motor. No. 382,280 is for the electrical transmission of power by 
the method of opération described in No. 381,968. Patent No, 382,279 
is for a spécifie construction of motor embodying the invention of the 
other two patents. It is not claimed that the défendant Batterson 
has infringed, and as to him the bill may be dismissed. The patents 
in suit relate to the art of electrical transmission of power by the 
use of mechanically generated alternating electric currents. It is, 
of course, understood that the real nature of electricity is still un- 
known, and that the nomenclature used herein, such as "currents," 
"flowing," etc., are merely convenient technical terms to indicate 
certain known results. The electric current induced by a mechanical 
generator — a dynamo — is necessarily alternating in characterj that 
is, alternating in direction, so that the current, acting on an armature. 
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flrst tends to actuate it in one direction and then reverses saîd effect, 
and neutraliïies sncà actnation. _Such a current flows unintèiTuptedly 
and regularly, but rises in intensif from zéro to maximum, and falls 
from maximum to zéro, and then repeats said variations in tlae oppo- 
site direction. Its curve of increase or decrease of strength is indi- 
cated by a wave line or sine curve. Every mechanically generated 
current is naturaily and originally an alternating currént. Formerly 
it was not considered practicable to use medianically generated cur- 
rents until tbeir alternations were straigbtened out by means of con- 
mutators, which reversed the direction of the current so as to make 
it flow continuously through the conductors. A current which is 
periodically reversed by a commutator which thus breaks the current 
between the changes in direction and takea off the current in sections, 
is known as a "reversed" or "alternated" current. This distinction 
between an alternating and an alternated current should be carefully 
noted. An alternating current continues to act in opposite directions 
as originally generateâ. An alternated current bas been so reversed 
that the whole flows in one direction, and is then known as a "con- 
tinuons" current. When so reversed by commutators as to become 
continuons, the current loses certain characteristics essential to its 
highest efficiency. Prior to the Tesla inventions, .only reversed or 
alternated electric currents were used for the transmission of power. 
T3ie application of tiiis System for the transmission of power was limit- 
ed, for varions reasons; among others, because a large current could 
not be safely used at sufSciently hîgh pressure for long distances. On 
the other hand, the pure alternating current was practically unlimited 
in volume and pressure, and a change of pressure could be economic- 
ally effected by the use of a transformer. Prior to Tesla's inventions, 
however, thèse rapid alternations of the alternating current prevented 
the motor from starting its révolution, and interfèred with its contin- 
uing in opération, except when in synchronism with the generator. 
It was, theref ore, impracticable for varying loads. 

The problem which was presented to Mkola Tesla, and which he 
successfully solved, was, how to overcome the difflculties attendant 
upolû the use of the alternating currents so that their inhérent vitality 
anjd totrammeled energy might bè utilized for the unlimited transmis- 
sion of power. In an electric motor the tendency of the armature 
is always towards the pôle or point of maximum raagnetic intensity. 
If a loosely-pivoted or freely-moving magnetic bar or armature be 
suspended midway between two Cofls of insulated \vire wound in oppo- 
site directions on a soft iron bar, ànd one of the coils is electrically 
energized, north and south pôles *will be formed at the ends of the 
soft iron bar, their location depending upon which coil is energized;. 
but, if both coils be equally ehér0ssed., the two pôles will neutralize 
each other, and cause a résultant north pôle midway between the coils. 
H; ndw; the currént in one coil bé ïùade weaker than in the other, said 
pblé VPÎll move towards the coil of greatér electrical energy. The 
m^gnetîb bar or àrinature will follow the shifting position of the pôle, 
and t^ thus gradually varying the energy in the coils the armature 
may bè altemately caused to move from the pôle of one coil along to- 
wards the pôle of the other coil. The alternating current generated 
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by an electrical machine, as before stated, constantly varies from 
maximum intensity to zéro in one direction, and then from zéro to 
maximum intensity in the opposite direction. In the invention of tlie 
patents in suit Tesia availed himself of this characteristic feature of 
alternating currents in the following way: In constructing a motor 
he arranged on an annular soft iron core two pairs of magnetizing 
coils, each pair at right angles to the other, — that is, one coil of one pair 
at the top, and one at the bottom, — and one coil of the other pair at 
each opposite side of said core, and mounted an armature in the center. 
Tben, Connecting them with an alternating current generator, he 
caused a current from one pôle of said generator to pass through one 
pair of coils and a current from the other to paas through the other 
pair. If the cycles of alternating currents be regarded as divided into 
360 degrees, then, as shown in the Tesla illustrations, they will hâve 
a relative displacemeut of 90 degrees. In such position the Unes of 
magnetic force traversing the two coils will be at maximum in one 
while at minimum in the other. This relative displacement marks 
the diflering phase or time relation of the two currents. The effect 
of passing two eqi;ial currents through said coils would be to cause the 
pôle of maximum intensity to pass midway between the pôles of the 
respective pairs of coils. But the effect of the ordinary opération of. 
the generator, as before explained, was to cause the current in each 
pair of coils to vary from zéro to maximum and to zéro, and then to 
shift in the opposite direction ; the intensity of the current flowing to 
one pair of coils being at maximum, while that of the other was at 
zéro, and one increasing while the other decreased, and the resuit be- 
in^ to shift said pôles so as to make them travel entirely around said 
core. 

Fifteen days after the issue of the patents in suit Tesla read be- 
fore the American Institute of Electrical Engineers a paper entitled 
"A New System of Alternate Current Motors and Transformers," 
in which, inter alla, he said: 

"The transmission of power has teen almost entirely confined to the use of 
continuons currents, and notwithstanding that many efforts bave been made 
to utilize alternate currents for this purpose, they hâve, up to the présent, 
at least as far as known, failed to give the resuit desired. * * * The sub- 
ject which I now hâve the pleasure of brlnglng to your notice is a novel Sys- 
tem of eleetric distribution, and transmission of power by means of alternate 
currents, affording peculiar advantages, particularly in the way of motors, 
which I am confident will at once establish the superlor adaptability of thèse 
currents to the transmission of power, and will show that many regults here- 
tofore unattainable can be reached by thelr use; results which are very much 
desired in the practical opération of such Systems, and which cannot be ac- 
complished by means of such continuous currents. Before going into a de- 
tailed description of this System, I thlnk It necessaryto make a few remarks 
with référence to certain conditions existing in continuous current generators 
and motors, which, although generally known, are frequently disregarded. 
In our dynamo machines, it is well known, we generate alternate currents, 
which we direct by means of a commutator, a complicated device, and, it may 
be justly said, the source of most of the troubles experienced in the opération 
of the machines. Now, the currents so directed cannot be utilized in the 
motor, but they must— again by means of a similar unreliable device — be recon- 
verted into their original state of alternate currents. The function of the 
commutator is entirely external, and in no way does it afCect the internai work- 
ing of the machines. In reality, therefore, ail machines are alternate current 
machines, the currents appearing as continuous only in the external circuit 
during their transit from generator to motor. In view simply of this fact. 
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i^ltsioate currents woxM commend thproselTes as a more direct application of 
effciadeal gnerej, and tbe enjjployinent.qf continuous currents woi^ld çnly be 
ipém'^a.lt Mfe had dynamos wàlét ' -vrould prlmarlly generate, and motôra 
wïiîcii wbt4d be dlrectly actuàted By atich currents. But the opération of the 
commuttttor oni a mwtor Is twbfolds torstly, it rererses the currents througU 
the motor; aAâ, secondly.lt effeçts aiitomaUcally a progressive shifting of the 
pôles of one.of Its magnel^ constitqènts. Assuming, therefore, that both of 
the iiseless opérations in the System— thât Is to say, the directlng of the alter- 
nate currents on the genèrator and reversing the direct currents on the 
motop— be ellmlnated, it would stiU be necessary, In order to cause a rotation 
of:the motor, to prodilceia,JBrogresslve shifting of the pôles of one of Its ele- 
nj^ts, and the question presented itseK how to perform this opération by the 
direct action pf altérnate currents. I will now proceed to show how this re- 
sùït was acccmplîshed. 

'♦^n the first experiment a drum-^rmatnre was provided wlth two colis at 
Blghl; angles to each other^ and the ends of thèse coils were connected to two 
pairs of Insnlated contact-rings, as usual., A ring was then made of thln Insu- 
lated plates of sheet Iron, and wound wllli four colis, each two opjwslte colis 
bélng connected together, sô as to prodùce free pôles on diametrically opposite 
Sdes of the ring. The reinàlnlng free ends of the coils were then connected 
to the contact-rings of the generator aimatwe, so as to form two Independent 
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circuits, as Indicated In Figure 9. It may now be seen what résulta were 
secured in this combination, and with this view I would refer to the dlagrams 
Figures 1 to 8a. The field of the generator being Independently excited, the 
rotation of the armature sets up currents In the coils O, C, varylng In strength 
and direction in the well-known manner. In the position shown in Figure 1 
the current in coil G Is nil, whlle coil Ci Is traversée by Its maximum current, 
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and the connections may be such that the ring Is magnetized by the coils 
Cl, Cl, as indleated by the lettera N, S, In Figure la, tlie magnetizing effect 
of the coils, c, c, being nil, since tliese coils are Included in tbe circuit of 
coil C. 

"Tn Figure 2, the armature coils are shown in a more advanced position, one- 
eighth of one révolution being completed. Figure 2a illustrâtes the corre- 
spondlng magnetic condition of the ring. At this moment the coil Ci génér- 
âtes a current of the same direction as previonsly, but wealter, producing the 
pôles ni, SI, upon the ring. The coil C also générâtes a current of the same 
direction, and the connections may be such that the colis c, c, produce the 
pôles n, s, as shown in Figure 2a. The resulting polarity is indicated by the 
letters N, S, and it wiU be observed that the pôles of the ring hâve been 
shlfted one-eighth of the periphery of the same. * * • A référence to the 
diagrams will malse it cleàr that durlng one révolution of the armature the 
pôles of the ring are shifted once around its periphery, anû each révolution 
producing like effects, a rapid whirling of the pôles in harmony with the rota- 
tion of the armature Is the resuit. If the connections of either one of the cir- 
cuits in the ring are reversed, the shifting of the pôles is made to progress in 
the opposite direction; but the opération Is identically the same. Instead of 
using four wires with lilje resuit, three wires may be used, one forming a com- 
mon return for both circuits. * * • In applying thIs principle to the con- 
struction of motors, two typieal forms of motor hâve been developed: First, 
a form having a comparatively small rotary effort at the start, but maintain- 
Ing a perfectly uniform speed at ail loads, which motor has been termed 
'synchronous'; second, a form possessing a great effort at the start, the 
speed being dépendent on the load." 

The claims in issue in patent No. 381,968 are as follows: 

"(1) The combinatlon, with a motor contalning separate or Independent 
circuits on the armature or fleld-magnet, or both, of an alternating current 
generator contalning Induced circuits connected independently to correspond- 
Ing circuits In the motor, whereby a rotation of the generator produces a 
progressive shifting of the pôles of the motor, as herein described." 

"(3) The combinatlon, with a motor having an annular or ring-shaped fleld 
magnet and a cylindrical or équivalent armature, and Independent coils on the 
fleld magnet or armature, or both, of an alternating current generator having 
correspondingly Independent coils, and circuits including the generator-coils 
and corresponding motor-colis in such manner that the rotation of the gener- 
ator causes a progressive shifting of the pôles of the motor In the manner set 
forth." 

That of patent No. 383,280 is as follows : 

"(1) The method herein described of electrically transmitting power, which 
consists In producing a continuously-progresslve Shifting of the polarities of 
either or both éléments (the armature or fleld magnets or magnets) of a motor 
by developing alternating currents in independent circuits, including the mag- 
netizing coils of either or both éléments, as herein set forth." 

The claims in issue of patent No. 382,279 are as follows: 

"(1) The combinatlon, with a motor contalning Independent Induclng or ener- 
glzing circuits and closed induced circuits, of an alternating current generator 
having Induced or generating circuits corresponding to and connected with the 
energizing circuits of the nabtor, as set forth. 

"(2) An electro-magnetic motor having its fleld magnets wound with inde- 
pendent colis and Its armature with Independent closed coils, In combinatlon 
with a source of alternating currents connected to the fleld coils, and capable 
of progressively shifting the pôles of the fleld magnet, as set forth. 

"(3) A motor constructed with an annular fleld-magnet wound with inde- 
pendent coils and a cylindrical or disk armature wound with closed coils, in 
combihation with a source of alternating currents connected with the fleld- 
magnet coils and acting to progressively shift or rotate the pôles of the fleld, 
as herein set forth." 

Complainant's theory of the Tesla invention is shown by the fol- 
lowing citation from the brief: 
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"It wiU be observed that to produce a shifting of the magnetie pôle in one 
case, and a conséquent movement of an armature corresponding thereto, eacb 
coU A and B must be traversed by a entrent of variable strength, and, in 
order to secure uniformity of tlie movement of the pôle or résultant, it follows 
tbat the variations in strength of current in the two coils must be graduai, 
and préserve definite relations to eacb other througbout the cycle of variation 
in strength -which the two currents undergo. ïhis principle lies at the 
foundation of Tesla's brilliant discovery, the gist of which was the utilization 
of the alternating currents generated by an alternating current dynamo or 
generator for effecting such shifting of the magnetie pôles or résultant at- 
tractive forces upon the armature of a motor, and thus causing such arma- 
ture to rotate in response thereto. His broad invention was the production 
in a motor of a progressively shifting magnetie fleld (or pôle) by means of 
two or more independent alternating currents, differing in phase, and circuits 
which préserve the independent character and phase relation of such currents." 

Défendants' position is showa by the following extract from their 
briefs: 

"Keferring further to the apparatus of Tesla, Waterman says: 'Briefly, then, 
the apparatus consists of a ring field magnet having one set of coils tending to 
magnetize it on one diameter and another tending to magnetize it on a 
diameter at right angles to the first, and thèse sets of coils or circuits are so 
connected to a proper generator as to be traversed by currents such as would 
be generated by two coils at right angles to one another rotating in a two-pole 
field.' It will be seen from this that complainants claiip a broad discovery and 
a broad invention based thereon. Défendants, on the other hand, contend that 
the alleged discovery was old, that its application was old, and that sinee the 
days of Arago there was never any room for a broad invention in the 'obvious' 
application of the alleged 'discovery'; and that the présent state of the art has 
been developed from the earlier art including Arago's rotation by the mère 
application of engineering slîill possessed by slîilled electricians who hâve ap- 
plied their knowledge as the progressive demands of the times called for it, 
supplemented by inventions spécial to the motor, or the generator, or the Con- 
necting circuits severally, and in no way entitling Tesla or any other patentée 
to prevent the sale of generators and motors through the ownership of an 
all-controlUng patented 'system.' " 

The well-known Arago rotation is described as follows: 

"Arago's method of producing rotation in a copper disls consists of suspend- 
ing it by its center so as to make it lie horizontally above the pôles of a 
horseshoe magnet, and then rotating the magnet about a vertical axis. The 
rotation of the disk is due to that of the magnetie fleld in which it is sus- 
pended; and we should expect that, if a similar motion of the fleld could be 
produced by any other means, the resuit would be a similar motion of the 
disk." 

The chief contention of défendants is that there is no substantial 
différence in character between alternating and reversed currents, 
and that the art of electric lighting illustrated in the alleged an- 
ticipations showed such an analogous use of reversed currents that 
the substitution of alternating for reversed currents did not involve 
invention. Défendants further contend that the principle of reversi- 
bility was well known in the art, and, as the inventors of electric 
lighting apparatus state that by a reversai of their action power may 
be produced, Tesla is deprived of ail claim to the exercise of the in- 
ventive faculty; that is, that the same apparatus may be used as a 
generator or dynamo-electric machine, or may be reversed, and used 
as a motor or electro-dynamic machine. (This word "reversibility" 
has no relation, in this connection, to the word "reversed" as ap- 
plied to currents.) In support of their contentions défendants chiefly 
rely upon four prior publications, namely, the Baily article of 1879, 
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the Siemena patents of 1878, Deprez' article of 1880-S4j fl,nd tlie 
Bradlej application of Mày 9, 1887. The subjeçt of Bàily's paper 
was "A Mode of Producing Arago's Eotatioh." He says: 

"Posslbly the rotation of the magnet may be the only practlcable way of 
producing a unlform rotation of the fleld, but It wlU be shown In this paper 
that the disk can be made to rotate by an Intermittent rotation of the fleld, 
effected by meana of electro-magnets." 

The text and drawinga describe and show four paire pf magnets 
arranged in a circle. By successively energizing one diagonally op- 
posite pair after another by means of a commutator making and 
breaking the current the disk was caused to travel about in said 
circle. As to this device défendants' expert says: 

"The fleld magnets, wlth thelr energizing circuits and copper disk, con- 
fitructed and operàted as Bally shows and descrlbes, constituted a two-phaae 
alternatlng current motor, the copper disk or armature of whlch was operàted 
by a rotatlng magnetlc fleld. The Unes of force of the rotating magnetlc fleld 
eut through the copper disk, and set up therein electromotlve forces, which 
cause currents to flow In close Induced circuits foçmed by the cohtlnuous metal- 
11c masB of the disk." 

Baily merely showed how to apply a séries of successive impulses 
to the disk by an intermittent rotation of the fleld, and thus produce 
Arago's rotating fleld with stationary magnets instead of a moving 
magnet; and he showed how the motion of the disk could be re- 
versed. That he conceived the idea of a uniform rotation by a mani- 
festly impossible and impracticable construction appears from this 
statement: 

"In one extrême case— vlz. when the number of electro-magnets is inflnlte— 
we haye the case of a uniform rotation of the magnetlc fleld, such as we ob- 
taln by rotating permanent magnets." 

But Baily did not claim to hâve established a continuons rotating 
fleld, or to know any way in which a uniform rotation could be pro- 
duced. He did not use alternating currents, but reversed currents. 
He was not dealing with the subject of the transmission of power. 
Défendants' ^xpert admits that hi^ paper merely describes a labora- 
tory experiment. As complainants say in their brief: 

"The action of the Bally intermittent fleld in propelling the disk may be 
compared to propelling a boat wlth oars hung on pins so as to be Incapable 
of feathering, and which are held rlgidly In the water for a considérable tlme 
after each stroke before they are advanced for the next. It is évident that 
this method of propulsion would Involve a large waste of power, since the 
oars would act alternately to propel and to stop the boat, and the method 
would be practically useless. Uslng the same analogy, the action of Tesla's 
continuously rotating fleld would be like that of the ordlnary screw propeUer, 
in which ail the power is applied Ih a continuons push forward." 

The Siemens pritish patent No. 3,134 of 1878, for improvements 
in apparatus for the dynamical production and application of elec- 
tricity, and for ite régulation when applied for illumination, "relates 
to apparatus applicable as dynamp-electric apparatus for the conver- 
sion of mechanical power into electricity, or as electro-dynamic ap- 
paratus for the application of electricity to produce motive power," 
but describes apparatus "as of the dynamo-electrio kind, whereby 
mechanical power applied to drive it is converted into electricity." 
But the patentée states that "with suitable modifications thèse ap- 
paratus are generally applicable aiso as electro-dynamic machinefli 
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their rotary parts being caused to revolve and give out mechanical 
power when electridty is applied to them." The patentée also says: 

"The machines described wltb référence to the figures In sheets II., III., 
and IV. of the accompanylng drawings may obvlously be arrangea in an in- 
verted manner; that Is to say, the electro-magnets might be made to revolve 
round a stationary coiled armature. Also the machines described, as well 
as that shown In sheet I., Instead of being driven by mechanical power so as 
to generate electricity, may be made to give out mechanical power by exciting 
thelr coils by electricity from an external source." 

Counsel for défendants describe this apparatus aa follows: 

"This Siemens apparatus conslsts of a stationary field magnet having Inner 
and outer polar projections, C, Ci, energized by a continuons current supplied 
through an outside source, or through the eommutators, G. Withln the clrcle 
between thèse polar projections lies the cylindrieal portion of a dlsh-shaped 
armature, J, carrying two sets of colis. Thèse coils are offset, as shown in 
Fig. 4, so that the cuivrent of one set is displaced by 90 degrees from the cur- 
rent of the other set. The two terminais of one set of coils are connected 
respectively to two of the collecter rings. H, H, while the two terminais of the 
other coils are respectively connected td the other two rings." 

And as to said apparatus complainant'e expert makes the follow- 
ing admission: 

"It is, of course, qulte easy now to see that some of the machines that were 
known In the art prier to Tesla's Invention— such, for example, as the Siemens 
and Gramme multiple-circuit machines— could, by properly taklng ott their 
currents, hâve been used as polyphasé machines, and also that, if any one 
had coupled two of thèse properly arranged machines In a certain way, and 
used them In a certain way, the System so produced would hâve involved the 
use of the invention afterwards made by Tesla." 

Claim 4 of said patent is as follo-ws: 

"The construction of a dynamo-electric or eleetro-dynamic machine, wherein 
for the disk referred to in the preceding claim there is substltuted a cylindrieal 
Shell carrying coils, and revoMng between the pôles of Interlor and exterior 
radlating electro-magnets, snbstantlally as hereln described with référence to 
the figures In sheet IV. of the accompanylng drawings." 

Counsel for défendants theref ore claim : 

"That any generator, be It straight current or alternatlng current, single- 
phase, two-phase, or what not, may be reversed, and used as a motor. Supply 
it with currents such as it générâtes, and It will operate as a motor, 
• * ♦ [and that] the reversing of such apparatus as Siemens or Bradley is 
ail that there is to the so-ealled Tesla invention. The art knew It could be 
done, and how to do It." 

They therefore contend that "this [Siemens] patent is a fuU dia- 
closure of the subject-matter in issue in" the first and second patents 
in suit. 

This patent is chiefly for means to convert motive power into 
electricity. It does not speciflcaJly relate to, or describe, or fully 
show a System of apparatus for the transmission of power. It not 
only fails to refer to any différence of phase, or to point out how the 
armature and overlapping coils are to be coupled together to produce 
such phase, but it repeatedly describes tiie use of eommutators in 
order to create a continuons or direct current. At this date it was 
not known that an alternating current machine could be used as a 
motor. Motors then were operated only by a direct or continuous 
current, so far as the record shows. The "suitable modifications" to 
change this machine into a motor are nowhere described. In view 
of the repeated référence to eommutators, the modifications must 
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^,^l*^uiued to relate to suçh Qontinuous current machines; and in 
7ifni|7 oith^Ûen state of the art such suitable modiâcations would 
hB,ve reqnired such a séries of i^xperîments, and such a departure 
from the existing théories, and such development and application of 
devices in unexpeeted and nonaiialogous ways as would in them- 
selves hâve constituted invention; Siemens'himself, as late as 1884, 
and Alteneek, the other inventor of said Siemens patent, in 1881, 
admitted that they did not know that altemating currents could be 
used as motors. This évidence was objected to on the ground that 
the publications containing said statements are not duly proved, but 
the fact is established by other sufBcient évidence. The statements 
In tbe Gçrman Siemens patent are quite as favorable to complain- 
jani a%ife*+"a^Hdants, and will not be discussed. 

Mày 9, 1887, about six months before the flling of the Tesla ap- 
plication, Charles B. Bradley flled his application for a dynamo- 
electric machine-T-that is, a generator — for converting power into 
electricity as in Siemens. Couûsel for défendants say: 

"In this application a two-pliase machine is shown. The armature consista 
o( a simple Gramme ring havlng its common wlnding connected to four col- 
lecting rings, c, d, e, t, as shown In FIg. 2. From thèse rings alternating cur- 
rents of différent phase are transnlitted to be used as desired. The two phases 
of the alternating currents were eleàrly explained. The potentlal at one pair 
of terminais being maximum when the other is zéro, so that when the con- 
nections are made between the respeëtlve tertiilnals two currents wlll flowi 
but the 'second' current will dlfCer from the first by exactly half a phase; that 
Is, when the first current Is at maximum, the second will be zéro, and, con- 
versely, when the flrst Is zéro, thé Second will be maximum. Bradley, after 
haTing fully explained his construction, and pointed ont the two-phase feature, 
States: 'It Is obvions that my machine may be used as a motor as wellas 
a generator, and that it may, when so used, be fed or actuated either by conr 
tinuous or alternating currents, or both.' " 

The claims in said application cover an alternating current genera> 
tor. Défendants chiefly rely où the foregoing statement in the orig- 
inal application. And on the third claim of the patent, which is as 
follows: 

"(3) An alternating current dynamo-electric machine, in which the armature 
wlnding or eonductor is connected to two pairs of contact rings or équivalent 
contact devices at points of said wlnding, which differ in phase by one-quarter 
of a perlod, one pair being at or about the maximum différence of ootential 
when the other pair is at or' about the same potential, substantially as de- 
scrlbed." 

The single spécifie object of Bradley's construction stated in said 
spécification was to obviate "difftculties and limitations" in prior 
constructions wherein the machine was idle during a part of the time. 
He suggests that this may be done by rectifying one of the alter- 
nating currents by a commutator, and then combining the two or 
by Connecting each with a separate circuit. He does not show how 
he would use them in the latter case to opçrate a motor, nor did he 
indicate any combination of the alternate currents for a single motor, 
or ehow that he had any conception of their use, if at ail, otherwise 
than separately in single-phase motors. A comparison of the Brad- 
ley application prior to Tesla with the Bradley patent issued sub- 
séquent to Tesla shows that in the former he described a method 
and illustrated an apparatus designed to obviate the objections to a 
two-phase alternating current by combining both currents in one 



WB8TINQH0USK ELECTRIC & MFG. CO. V. NEW ENGLAND GRANITE CO. 961 

by means of a transformer, while from the latter he omitted this 
description and method, and inserted figures which, wMle strikingly 
suggestive of the apparatus sliown by Tesla, failed to show that he 
conceived the Tesla idea, or sought to secure the object of Tesla's 
invention. For this reason, and further because Bradley's applica- 
tion is limited in scope, and ambiguous and indeflnite; because it 
Mis to show that he had any conception of the Tesla idea of "the 
utilization of the motor for the purpose of progressively shifting the 
magnetic pôles of a plurality of altemating currents by circuits 
which preserved the independence and diflering time relation of their 
phases"; because, even if the idea had been flrst conceived by Brad- 
ley, it was not sufQciently described to disclose the pjinciple or 
method of opération; because Tesla was the flrst to"tefâa.riUjIiâj[)?iii- 
ciple to practice, — Bradley does not anticipate or limit. 

Défendants' chief reliance is on the Marcel Deprez publications 
of 1880-S4, and rightly so, for Deprez not only disclosed the principle 
which Tesla utilized, but he gave a mathematical démonstration of 
the rotating field. Complainant's expert's admission on thie point 
is as foUows: 

"The article demonstrated mathematlcally the fact, which îs also stated In 
the Tesla patents, that the polar Une of an annular magnet may be shifted 
about throngh the entire clrcumf erence of the ring by the action of two mag- 
netizlng forces properly related." 

On this point counsel for défendants say: 

"The motor is a device which Deprez Invented In 1881, and to which he gave 
the name 'annular comparer.' It is substantially the same as the motor de- 
scribed In the patents In suit, and shown in Figs. la to 8a, and Fig. 9. This 
also l8 admltted by complainant's expert, Waterman, where he says: 'The 
structure consists of a ring wound with four colis in a manner similar to the 
ring of Fig. 9 of patent No. 381,968.' And again: 'It [the Deprez compara- 
teur] takes advantage of the theory of the parallelogram of forces to produce 
a résultant magnetic field by winding coils upon a ring in a manner similar 
to the ring field of Fig. 9 of the Tesla patent No. 381,968.' " 

The foregoing article was entitled as foUows: 

"Electrlcity.— On the Electrical Synchronism of Two Relative Motions, and 
Its Application to the Construction of a New Electrical Compass. Essay by 
Mr. Marcel Deprez." 

Deprez then says: 

"Having given two bodies, each animated by a distinct motion of rotation 
about the same axis, to find the means of reproducing their relative displace- 
ment at a distance and at any number whatever of différent points at once by 
obtaining an absobite synchronism, such is the problem that we hâve set eut 
to solve by the following process: 'Imagine a ring, Pacinotti kind, arranged 
between the pôles of a magnet, as in the ordinary magneto-electric machines, 
wlth this différence: that, in place of belng stationary, the magnet can re- 
Tolve about the axis of the ring. Moreover, four brushes are keyed two by 
two at right angles on the eoUector, whose circumference they divide into 
four quarters. Their distance apart remains unchanged, but we can displace 
the System around the axis of the coll. Finally, the two brushes situated at 
the extremities of the same diameter are connected to the entrance and exlt 
of a device that I had invented towards the end of 1881, and to which I gave 
the name of 'annular comparer of currents.' It is a stationary ring of iron, 
which carries two windings, divided up in such a manner that there is alter- 
nation between the sections belonging to each of the two différent circuits. It 
follows therefrom that, taking one of the sections as a point of departure, If 
10SF.-61 , ' 
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woiliuintiier Buccesslvely each of .tbeifollowing ones. ail those that are affected 
Xyj % nwfier «* tte same parlty are connected together, and tlaè wïolè fôrms 
tntis tWô 'K^ndlng^ which end ëach^t'the ©xtrémitleS of two diaméters per- 
pendicular to eaeïj' ottter. We îjercéwe, tHeh, that if we ttoow Itito them two 
CTH?rents slnraltaneous, but of dlffeïent strength, tbere wlll téndïto be formed 
on the clrcumferraice of the ring fow pôles, whose linep of ju^iotion -wonld be 
perpendicular; bijt tbe ma^etlc actions, whict are exerted.in tbeir direction, 
are, coœbined aocording to a résultant, wiose position wlll dépend on the 
ratio of the ctirrents, and not pn" th^i* Éibsolute strehgth. A magnëtized needle 
arrànged In the center of the devlee Wlll cet Itself according to this polar Une, 
whlch wlll thuB be plalnly marked," 

Gounsel for défendants furthersay as foljows: 

"Deprez theh describes the generatôr, Aid shows how, wheâ the brushes are 
stàtlonary, and thëre Is no relative movement between them and the fleld 
magnet of the generator two cUrrents ^re generated, whlch are transmitted to 
the motor, and set np a stàtlonary fteld, on account of whlch the needle of 
tfals, latter takes then a position tliat we shall consider as Initial.' The 
liiltlâl position haVlng been dëtermined, Deprez says: 'Let us then revolre 
th^ 'itiagnet, leaVlng the brusheâ stàtlonary. To each angle described by the 
^larllne there wïïl correspond a deflnite value of the ratio of the two mag- 
apitlc coniponents, and consequentiy , of the two currents sent into the com- 
parer; a ratio that wlll Increasë from zéro up to 1. Thls last value Will be 
reached when the Une of the pôles of the magnet shall be a bisector of the 
angle of the Une of brushes. The two currents whlch traverse the comparer 
Mtlng become equal, the needle wlUmake an angle of 45 degrees with Its 
InMal position^ To sumup^ the are descrlbedby the needle wlU be the same 
as that of the magnet of the ring for each eighth of a révolution.' Now, when- 
ever the fleld magnet Is moved as lndlç.ated, the cmrents generated and trans- 
mitted to the motor are altemâtlrif currents, having a différence of phase 
of^ degrees. If, the movement Js through only part of a circumference, the 
alternations are .not complète, cycles, but the currents are ndne;tbe less induced 
allje^natlng currents, and are ocmveyed to the motor to set ùp à progresslve- 
aWftlng magnetic fleld. If tbe flejd inagnet makes a complète révolution, the 
résultant fleld makes a compléta révolution, andso also does the inotor arma- 
tBte< The apparatus wlilcli constltùtes Deprez's complète electrlcàl System la 
shewn below, being takenfrom an article describlng the same, contalned In 
'Centralblatt fur Blectrotechnlk.' 



y...... 




"In thIs article, referrlng particularly to Flg. 231, Shbwn above, Deprez 
says: 'One wlndlng bas Its pôles at U, the other at k, m. Thèse pôles are 
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connected with e, g, t, h.' Thls havlng been done, and the apparatus put In 
opération, the article says: 'A current wlU then flow through g, 1, i, e, whose 
intensity is proportlonal to the component a, b, and a current will flow through 
h, m, k, f, ^11086 intensity is proportional to the component a, c. The com- 
ponent of the magnetization in the comparer will be produced accordingly, and 
the position of the needle will correspond thereto. It will be évident from 
what bas been sald that the needle of the comparer will always show the rela- 
tive movement of the electro-magnet towards the brushes.' " 

The only resuit suggested by Deprez of Ms solution of Lis problem 
is the foUowing: 

"I bave thought ont, as a praetical application of tbis process, a new 
electric compass. It is sufficient, in order to realize this device, to place ver- 
tically the axis of the revolving ring, and to suppress the permanent magnet 
that served as indicator. Its action is then replaced by that of the earth, 
which is sufficient to reproduce the phenomena that we bave just analyzed. 
The résultant of the terrestrial magnetic actions at one point can really be de- 
composed into two components, of wblch one Is Its projection on a horizontal 
plane, and coïncides with the magnetic meridian, and the other directed ac- 
cording to the vertical Une. This latter, parallel to the axis of the ring, can 
exercise no inductive effect on the induced wire, whlle the action of the first 
component is similar to that of the magnet of the preceding arrangement. 
From that time, the brushes remaining stationary, every displacement, how- 
ever small it be, of the magnetic meridian, will be disclosed by an identical 
displacement of the needle of the comparer, which thua fulfills the rôle of the 
most seusitive compass. In order to avoid ail disturbing influence due to the 
proximity o£ metaUic pièces, we shall arrange on top of the mast of the ship 
the revolving ring, to which we shall communicate its motion of rotation by 
such means as we shall judge most simple. Thls motion is not In any man- 
ner obligea to remain nnif orm, since the angles traversed by the needle of 
tbe comparer are a function, as bas already been said, only of the ratio of the 
two currents that traverse it,— a ratio entirely independent of the speed of rota- 
tion. As to the graduation of the apparatus, the détails given above are suffi- 
cient to malie imderstood how It should be brought about." 

Ail that Deprez demonstrated, therefore, was, that if a fleld waa 
made in which the fleld magnet varied relative to the brushes, or 
vice versa, the angle of variation would be indicated by the needle 
in another machine, which would move quickly or slowly as the 
brushes and magnets shifted relative to each other, and would in- 
dicate the new angle subtended between the brushes and the magnet. 
The only useful, praetical application of this device was to attach it 
to a machine which would produce currents, and to use the earth 
or a ship to indicate the shift of position by means of a needle on 
top of the mast. This apparatus failed to teach any one that alter- 
nating currents could be used as a source of power in a motor. It 
was a mère indicator. It did not involve the utilization of two alter- 
nating currents diiïering in phase as a source of power in producing 
a continuons magnetic fleld. It did not dépend upon any constant, 
regular, progressive currents; and, so far as the évidence shows, it 
was like the apparatus of Baily, confessedly a mère laboratory ex- 
periment. That Deprez did not conceive of the Tesla idea of util- 
izing regular, progressive, constant alternations of current is con- 
clusively shown by his own statement in 1884, after the publication 
of this paper, and after the invention of the Grolard and Gibbs alter- 
nattng current Systems for lighting, when he published another paper, 
in which he criticised the system, and stated that one of the most 
serious objections to it waa that it was not applicable to the trans- 
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inission of power, and adds: "I rnust further remark that altemating 
cuirënt^ are of no use in thé transmission of power. They are suit- 
able only for lighting purposes," In fine, the évidence shows that, 
as Prof. Sylvanus Thompson says in his work on this gênerai sub- 
ject: "Deprez's theorem bore no fruit. It remained a geometrical 
abstraction." The underlying thought disclosed and applied in the 
Tesla patents is euch a use of the rapidly successiTe opposing alter- 
nations of the altemating currentlregularly and constantly recurring 
in such difEering phases as would not only prevent the altemations 
from stopping the armature, but would become a source of power. 
It was eesential, tO the practical dèvelopment of this idea, that the 
altemations should rise and, fall and succeed each other progressively 
and constantly, and should be arrangea, as counsel for complainant 
puts it, "like the crank on a locomotive in which there is no dead 
center, but one crank is always pushing f orward." Tesla's invention, 
considered in its essence, was the production of a continuously rotat- 
ing or whipling field ofmagnetic forces for power purposes by gener- 
ating two or more displaced or diÉfering phases of the altemating 
carrent, transmitting such phases, with their independence preserved, 
to the motor, and utilizing the displaced phases as such in the motor. 
Baily does not describe the use, with altemating currents, of dis- 
placed phases. He only describes the producing of intermittently 
shif ting pôles by means of a coniniùtator or reverser, which is just 
what Tesla disclaims, Keither êiemens nor Bradléy describes the 
Tl^ilization of such displaced phases of altemating currtnts with their 
independence preserved in a motor. Deprez describes a parallelo- 
gram of forces, and its application to indicate at any given moment 
the angle between two parts of a source of currént. He did not con- 
template the use of altemating currents, nor utilize their continuons 
and constant movemènt, nor did he utilize said carrent to produce 
power, nor did he hâve any idea of a whirling fleld of forces to propel 
a motor. 

What, then, was the status of the art in 1887, when Tesla filed thèse 
applications? Nine years had elapsed since the grant of the Siemens 
patent, which, according to counsel for défendants, "is a f ull dis- 
closure of the subject-matter in issue in patents Nos. 381,968 and 
382,280," and its "références,- ♦ • • at the hahds of the ekiiled 
electrician, • * * would naturally, and as a matter of course, 
hâve resulted in an organization of éléments constituting a System 
for the electrical transmission of power, and embodying essentially 
the System" of said patents. Eight years had elapsed since Baily. 
It was four years since Marcel Deprez's article, according to défend- 
ants' counsel, "described the very thing that complainant claims is 
Tesia's discovery, and explained the theory of opération" of an ap- 
paratus which "is an operative two-phasë altemating ctorent genera- 
tor supplying two-phase altemating currents to produce a rotating 
fiéld in a motor" simiMr to the Tesla motor. Priçr to. Tesla's inven- 
tion, no altemating ciirrent motors were in use. i illthough there had 
been an urgent demand for some practical means of utilizing alter- 
nating currents for transmission of power, none had been f ound. 
The continuons and unparalleled dèvelopment of the electric art had 
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for years increasingly emphasized the want of an electric motor 
capable of distributing power for long distances, and Ixad vainly called 
for the solution of the problem of the use of alternating currents for 
this purpose. The leading electricians of the day concurred with 
Deprez in his déclaration, after he had devised his comparateur, that 
alternating currents could not be utilized in the transmission of 
power, and that the future belonged to continuons currents. In thèse 
circumetances Tesla patented Ms invention, and thus ûrst disclosed 
the method and apparatus now generically known as the "Tesla 
polyphasé inventions," and introduced a new method, a new means, 
and a new terminology into the art. Six months later he read his 
paper before the American Institute of Electrical Engineers, and 
announced that previous efforts to utilize altemate currents had 
failed; that he had brought forth a novel System for the transmis- 
sion of power; and explained its theory and demonstrated its opéra- 
tion by exhibiting a working motor; and no one of the electricians 
présent questioned his claim or criticised his apparatus. The state- 
ments made by electricians at said meeting are supported by abun- 
dant quotations from the contemporaneous literature of the day, 
and it does not appear that the récognition of Tesla as an original in- 
ventor of said system and of the means for its practical application 
was ever disputed until this suit was brought. There is nothing in 
the record to detract from the claims then made. Tesla did not dis- 
cover the parallelogram of forces ; he did not discover the rotary 
field; but he was the flrst to explain how to do practically what Baily 
had said could be done by an impracticable infinity of magnets, and 
others had said could be done, but without showing how it could 
be done. He harmonized the hitherto opposing alternations, while 
preserving their character and power. Since the date of the Tesla 
patents in suit there bas been a révolution in the art, due to the utili- 
zation of the means therein described. 

The contention that the transfer from the electric light art to the 
electric power art did not involve invention cannot be sucœssfully 
maintained. Even if it be assumed that the art of electric lighting 
is, in a sensé, analogous to that of electrical transmission of power, 
the resuit was new and unexpected. It bas been already shown in 
what respects a reversed current differs from an alternating current. 
The question as to how far they are alike is of minor importance, 
because it is admitted that the reversed or' broken current is not 
the same for the practical purposes to which this invention is espe- 
cially adapted. Therefore, although Deprez, in one of his publica- 
tions, suggested that his system might be used for an impracticable 
and almost infinitésimal amount of power, the fact that thèse cur- 
rents had never been practically used for any such purpose, and can- 
not, even now, be practically used for currents of high potential, 
shows that it required invention to sélect from an art that particu- 
lar kind of current which was necessary for the production of the 
best results, and to adapt the mechanism of an art, analogous or non- 
analogous, to its practical application. The very fact that ail the 
earlier electricians assumed or asserted that reversed and alternating 
Burrents were the équivalents of each other was one of the errors 



966 • 103 FBDBEAL REPORTEE. 

wliich retarded the Tesla discovery, and the practical application of 
the polyphasé principle. 

ïhe View most favorable to the contention cf the défendants upon 
ail the évidence presented fliay be fairly stated thus: Prior in- 
ventors had stated that electric light machines could be so reversed 
as to furnish power, although itds net proved that any one had shown 
a method for their use, or the ptactical application thereof, or had 
ever made such practical application. No prior publication explained 
how to utilize this alleged -well-known reversibility, and no prior ma- 
chine applied it. To the. question why, if it was so obvions that the 
opération of the apparatus might be reveïsed, and alternating cur- 
rents then used, such method -wàs not put in practical opération, 
the only answer of défendants is that "there had been, up to 1885, 
no commercial system of distribution of alternating currents." But, 
if this is so, is it not because the foremost electrical experts through- 
out the world had united in the opinion, after repeated futile experi- 
ments, that alternating currents were useless for the transmission of 
power, and that the future beldngèd to continuons currents? "The 
apparent simplicity of a new device often leads an inexperienced 
person to think that it would hâve occurred to any one familiar with 
the subject, but the décisive answer is that with dozens, and perhaps 
hundreds, of others laboring in the same fleld, it had never occurred 
to any one before." C. & A. Potts & Co. v. Oreager, 155 U. S. 597, 
15 Sup. et. 194, 39 L. Ed. 275, Siemens, chiefly relied on to sup- 
port this contention, does not d^cribe any mode of using alternat- 
ing currents; does refer to the use of commutators, and only refers 
to the use of said apparatus as an electro-dynamic machine "with 
suitable modifications," which are nowhere described. The imprac- 
ticability as mot ors of reversed currents induced by commutators 
shows that Siemens, Bai^, and others did not discover the Tesla 
invention. They were discussing' electric light machines with com- 
mutators. Tesla first stated the discovery how thèse al ter nations 
could be thus utilized, and showed the machine and method adapted 
fûï this purpose. He is entitled to a patent for this discovery, as 
were the discoverers of the use of anthracite coal instead of bitumi- 
nous coal, or of the hot blast instead of the cold blast in the manu- 
facture of iron, or of the practical application of electricity to the tele- 
graph or téléphone. Judge Blatehford once sustained a patent for 
insulating electric wires' by meaiis of gutta-percha, and sâid: 

"The gist of the Invention is the discovery of the faet that gutta-percha Is 
a nonconductor of electricity, and the ïàpplication of that fact to practical use. 
The claim is valid, even though a metalllc wire covered with gutta-percha 
exlsted before the plaintilTs invention, 1£ it was not known: that gutta-percha 
was a nonconductor of electricity, and could be used to insulate the wlre." 
Colgate v. Telegraph Oo., 6 Fed. Cas. 86. 

It is not necessary to go to this extent in sustaining thèse patents. 
The complainant may safely reet its case on thé gênerai princiçlea 
laid down in the varions décisions of the suprenie court,^ and ex- 
tended and developed in C. & A. Potts & Co. v. Creager, supra. 

But, if the évidence already considered be disregarded, and it 
should be assumed that alternating and alternated currents were 
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theoretically known équivalents, even then tàe argument of counsel 
for défendants does not appear to be sound. They contend that a 
superior resuit, by reason of the substitution of one known équiva- 
lent for another, does not constitute invention. But the first sub- 
stitution or application of sucà theoretical équivalent to produce a 
new or nonanalogous or unexpected resuit may involve invention. 
Tesla applied the alternating current to do what the alternated cur- 
rent had never before done, namely, to produce a new, unexpected, 
and practical system of transmission of power. A careful study of 
the évidence has led to the conclusion tiiat Tesla made a new and 
brilliant discovery. But, even if this be incorrect, it is proved that 
by a new combination and arrangement of known éléments he pro- 
duced a new and bénéficiai resuit never attained before. 

The technical défense of noninfringement by, reason of the fact 
that défendants use only a motor, and that there is no allégation or 
proof of conspiracy with the owners of the plant which supplies the 
power, was not pressed on the argument, and, as six days were spent 
in the discussion of the questions on the merits, this point will not 
be considered. If any amendment is necessary, it should be allowed. 

The contention of défendants that Tesla does not describe an opera- 
tive machine is not satisfactorily proved. It is proved that in fact 
varions practical motors hâve been manufactured according to his 
invention. The model of the particular patented construction se- 
lected to prove défendants' contention, and claimed to correspond 
most nearly to défendants' construction, failed to show a capacity of 
self-starting, and, when once started, revolved in either direction; 
but complainant showed on the hearing varions différences between 
the construction shown in the drawing of the patent, and the model, 
which, it was claimed, accounted for the failure. 

The défendants use a three-phase transmitting system, comprising 
a three-phase generator, three transformers, and a three-phase motor. 
The argument based on the use of transformers was not pressed. 
The following diagram represents said System: 









•^Af//es- 



\3 




Mr. Clarke, défendants' expert, describes the construction and opér- 
ation of said apparatus as follows: 

'in said exhibit diagram G is a conventional représentation of the gene- 
rator, in whicli F Is a stationary fleld magnet excited from an external 
source by means of a continuons current dynamo. A is a revolving armature, 
and Gi, G^, G^, are three induced circuits on the armature, in which, respec- 
tively, are generated three alternating currents of dlfferlng phase. Said in- 
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diajçeâ. «irc^dtSi of the generatpr {iretjiflterconnected by Jolning together one 
end of eaeh circuit, as shown on tl»e : diagram at the center of the armature. 
The tttheï èndS of sald génerator drcùlts are, respectively, cûnnected with 
tûtée terminais, Ti, Ts, T»; as llittStfàted; diagratnmatlcally, 6f course. Gi, 
04iC38, iïeipresent the transformera looatfed some four miles from the génerator, 
eftc^iqf i whlph oonslsts substantlally of » lamlnated Iron core, x, a prlmary coll 
P„g|i(l asecondary coll S. One end pf each of the prlmary colis of the trans- 
formera, J3i, 0*, C», is connècted, rè'spectlvely, wlth the génerator terminais 
T*,'t*, T«, and hence wlth correspdnding génerator circuits Gi, Ga, G», by 
iiMiMfi<tr the conductors Pi, Pa, P». And the other ends of sald prlmary 
colis. ai^sitDply Gonnected wlthione another, asfhown. One end of each sec- 
ondary cpn, S, of the transformérs 01,02, 0» Is connected, respectlvely, with 
the secondary conductors. Si, S», g*; Whlch, In turn, are connected wlth the 
terminal» Bi, B2, B», of the Cushihan motors Mi, M2, M». The Interconnect- 
ed field magnet circuits of sald motors are represented by a, b, c, and the 
revolvlng armatures by I, The remalning threê énds of the secondary colis 
are connected, respectlvely, wlth three conductors golng to the motors. Said 
manner of Connecting the secondary cpll's together Is known Iti the art as a 'Y' 
connection, on acçount of Its fanciëd rëteembiance to the three arms of the 
letter Y, and IS also known as a 'star' connection. It wlll be seen that the 
prlmary colis, P, of sald transformers, and Ukewise the three Inducing cir- 
cuits Gi, G2, G», of the génerator, are star-eonnected. As, wlll be observed 
from the diagram of Concord System,, the fleld-magnet clrç^ts a, b, c, of the 
Cùshman motors are not star-cpnnected^ but that ail the ends of sald colis 
are Interconnected In the manner shbVn in the diagram; and sald manner of 
Connecting the fleld-magnet ciretilts of the motors, Is known as a 'delta' qon- 
nectlon, from Its dlagrammatlcal cesemblance to the Greek letter of that 
name. The rotation of the armature. A, of the génerator, G, wlthln Its field 
magnet, r, sets up three altematlng (ïurrents of dlfferlng phase, whlch flow 
In the Inducing circuit Gi, Une WIre Pi, and prlmary cOU, P, of the trans- 
iformer Ci; and In the Inducing circuit G», Une wire P», and prlmary coll, 
P, of the transformer 0«; and In the Inducing circuit G», Une wlre Ps, and 
prlmary coll, P, of the transformer 0*, respectlvely. Thè Connecting to- 
gether of the Inducing circuits of tne. génerator and the prlmary colis of the 
transformera S<ar-fashioni as beforé explained, results In such an Intercon- 
nection between said inducing circuits and prlmary colis and thelr Connecting 
linè wlres as to make them ail Inter^ependent, so that the Une wires Pi, P^, 
P« not only serve as conductors, each for one of the altemâting currents re- 
ferred to, but also as cOndlictors or parts of circuits for the othèr two currents; 
ahd also so that no one of the prlmarj^ colis, P, of the transformers Ci, 02, 0» 
recelves current exclusively dérlved:from or generated by any one of the in- 
ducing circuits of the génerator, but in fact recelves current whlch is due 
to more than one of the génerator circuits. In other words. In the Ooncord 
System, and as shown in the diagram thereof, the generatpr does not hâve 
Independent Inducing circuits connected wlth côrrespondlng and indépendant 
transformer prlmary collé by inëàns of separate and Independent conductors 
or Une wires, and so that each prlmary coll dérives current only from a côr- 
respondlng génerator circuit, and by means of cbnductors servlng as parts of 
circuits for the current due to a côrrespondlng génerator circuit only. The 
altemâting currents which are developed by the geherator and flow through 
the Une wires and prlmary colis of the transformers connected therewlth do 
not flow through any circuit of the motors, or, in fact, go further than the 
transformers; for, as shown in the diagram, no circuits or devlces connected 
wlth the motors are connected WlfH. 'Sny circuits or devlces that are in elec- 
trical communication with the génerator. The currents for operating the 
motors are produced as foUows: The alternatlng currents from the génerator, 
whiéh flow through the ïirimary colla 'Of the transformers, cause the magaetism 
or Unes of force in the Iron cores x, x, x to vàry in strength and alternateiy 
In direction, whereby three electro-motlve forces dlffering in phase, and acting 
In alternately opposite directions, are set up In the three Secondary colis 
S, S, S, respectlvely, of the transformera Ci, 0=, Os, and thereby three altemât- 
ing currents of dlfCerlng phase are caused to flow respectlvely through the 
three fleld-magnet circuits a, b, c of the motora. Sald currents in the motor 
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circuits set up rotatlng magnetlc pôles In the fleld magnet of the motor, and 
a rotating magnetic fleld, whereby currents are induced In the closed colis 
of the armature, 1, and whlch Is set In motion by the reaction between th«-. 
last-mentioned currents and the magnetlc fleld, as herelnbefore described. 
Three ends of the secondary colis of the transformers being connected star- 
fashion, and the other three ends being connected respectively by three con- 
ductors each to one of the three terminais Bi, B", B^ of the field-magnet cir- 
cuits of the motor, which are delta-connected, said secondary coils, motor 
circuits, and Connecting wires are Interdependent, so that no one field-magnet 
circuit of the motor receiyes current excluslvely from any one secondary coil, 
but receives current from more than one of said coils. And no one of the Con- 
necting wires Si, S^, S» serves solely as a conductor of current for any one 
motor circuit, but answers as a conductor of current for more than one of said 
circuits." 

In this construction no circuit consista of two conductors specially 
devoted to any one of the differing phase currents. In the patented 
apparatus each one of the independent circuits is especially devoted 
to a single one of the differing phase currents. The serions ques- 
tion raised in this hranch of the case is as to the construction of 
the word "independent" in the patents. Counsel for défendants con- 
tends that "the word as used in the patent evidently refers to the 
physical relations which exist, and not to any resuit produced." 
Counsel for complainant contends that Tesla's "broad invention 
* * * was the production in a motor of a progressively-shifting 
magnetic fleld by means of * * * independent alternating cur- 
rents differing in phase, and circuits • • • which préserve the 
independent character and phase relation of such currents." The 
spécifications and drawings of said patents describe and show six 
independent transmitting wires which are repeatedly referred to as 
constituting independent circuits, and the claims emphasize this in- 
dependency. In défendants' motor the coils of generator and motor 
are so interconnected that each line wire not only serves as a con- 
ductor for its own phase, but also for the other currents. Défend- 
ants' contention is fairly stated by counsel for complainant as fol- 
lows : 

"The défendants contend that currents of electricity belonging to each of 
the circuits are, therefore, at times ail flowing In the same wire or wires, and 
that at certain instants In the opération of the same— 1. e. when each of the 
slnglfi transmission wires is, for an ineredlbly short perlod, transmitting no 
potential (1. e. change from plus to minus) — two of the coils of the motor are 
supplying current to the third. » * » They cite the admission of Mr. 
Waterman that 'analytically' it is perfectly true that currents of electricity of 
differing phase may be at times regarded as simultaneously flowing In the 
same circuit." 

This statement of Waterman, ho wever, should be read in connec- 
tion with his further statement, as foUows: 

"The net resuit of it ail is that, in a manner more or less complex to foUow, 
thèse electro-motlve forces so cancel out that there Is in each circuit a current 
differing in phase by 120 degrees from the current tti each of the others, so 
that in the motor It is not possible to tell how the current got there, or over 
what liind of a circuit (i. e. whether over a three-wire or a six-wire circuit)." 

Counsel for défendants argue: 

"That the term 'independent,' as used by Tesla, means such séparation as 
is consistent with having the complète circuits traversed by the same currents, 
—currents which at any and every point are of the same quantlty, Intensity, 
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laM pliasci-flo that, as Mr. Otorketpats It, ead* motor circuît recelves its eur- 
rçpt |!ro»i.a cornespondfng geneuator circuit, and from no othen It cannot 
rsfer |Pi-«lircult8 which are Inteuéependent in anoJî sensé that two of the cir- 
cuits, ape at Oni«8 strictiy In seules/iwlth one anoIflieE and In multiple wlth the 
thJrd, and so are not 'Independent' In any sensé. The whole System Is an 
Interdependent, and not an Independent, System." 

The follôwing significant gtâtement, htowever, is found near the 
end of the spécification of the^cst patent No. 381,968; 

"By 'independent' I do not mean to Imply that the circuits are necessarlly 
Isolated from one another, for In some Instances there mlght be electrical 
connections bietweèn them to rêgulate or modify the action of the motor with- 
out necessarlly produdng a nèw br ^fflerent action." 

The claims, therefore, confegsedly cannot be read as requiring iso- 
lation of the circuits, but at most only such independence as is nec- 
éssary for the purpose of prbducing a rotary fléld; that is, the con- 
nections must be such as ûôt t6 interfère with the independency of 
the circuits which operate to shift the pôles. The only practical 
resuit from défendants' use of three cohductors instead of six is an 
improvement "to rêgulate the action of the motor," which resuit was 
ànticipated by Teslà, as àbove;' and it is proved that it was known 
in the prior art that one of thèse arrangements was a substitute 
for thè other. Inasmuch as the défendants hâve not invented any 
new idea, but hâve adopted an old contrivance which performs the 
sâme resuit in substantially the same way by a formai and unsub- 
stantial change in means, and by circuits which, while in some sensé 
interdependent, are opefatively; independent, and which préserve and 
utilize the vital elemeût, independence of phase, thèse circuits must 
be held to be the équivalents of the independent cirôtiits of the pat- 
ent, the word "independent" being intérpreted to mean operatively 
independent, s6 as to embrace tlie true spirit and essence of the Tesla 
invention. This conclusion is sùpported by a great humber of illus- 
ffâtions of similar usep of such independent conducfors in the gén- 
éral field of the arts. As the expert for complainant has pointed 
ont, in railroads, cash carriers, and electric telegraphs, the tracks, the 
earth, or a single wire will serve fts common but independently act- 
ing conductors. It does not seem necessary to further discuss this 
contention based on a technical verbal distinction. Défendants' 
thrèe wires are operatively independent; they are actually independ- 
enï t^'hile in action; they are independent enough to do the required 
work. 

This casé ihvolves a diversity of complicated questions of the 
scope and effect of certain language, of the prior art, and of the opéra- 
tion of electrièal apparatus. AU thèse questions hâve been exhaus- 
tively discussed with singular abillty and leaming by the able coun- 
sel herein. If the contentions Of défendants as to the scope of the 
patente in suit are çroved, the quifjstion of infringeiûent of the piat- 
ented indepençlent circuits is not î^ee from dlfflculty. If "independ- 
ence" means "isolatiouj" the patents are valueless. But if complain- 
ant's contention is correct, and if Tesla is entitled now to the broad 
claim which no one denied when he announced it to the American 
Ihgtitute of Electrical Engineers as his "novel System of electrical 
distribution and transmission of power by means of alternate cur- 
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rents • ♦ • which will at once establisli the superior adapta- 
bility of tjiese currents to the transmission o£ power, and wilI show 
that naany résulta lieretofore unattainable can be reached by tbeir 
use," tben there can be no question that défendants hâve infringed. 
The foregoing language has been again quoted in order to emphasize 
how consistently, at the end of 10 years, after a review of ail pos- 
sible questions, Tesla stands upon his original statement of his inven- 
tion. 

Infringement of the flrst claim of patent No. 381,968, necessa- 
rily implies infringement of the method patent No. 382,280. The 
finding that the circuits of the défendants are independent, in the 
sensé of the Tesla patents, is décisive against the défendante as to 
the infringement of the flrst and second claims of patent No. 382,279 ; 
and the fleld magnet of défendants' motor, while differing in some 
respects from that of the third claim of No. 381,968, is annular, or 
ring-shaped, within the meaning of said claim, and infringes it. 

At the close of the défendants' brief is printed the "décision of 
the impérial court of Germany on Tesla patent." The only référ- 
ence thereto in said brief is in the statement that in said suit, "brought 
to obtain a cancellation of Tesla's patents, a German patent to one 
Haselevander (including the rotary current System employed by de- 
fendants) was partially annulled beçause of the publication of this 
American patent to Bradley," and in the foUowing statement: 

"It shotild also be mentioned that the Impérial court held that the System 
employed by défendants does net infrlnge the German Tesla patent corre- 
spondlng to the patents Involved in this suit; that court holding with us that 
our System is a dépendent System, and not having the Independent circuits of 
the Tesla patents and inventions." 

It is somewhat difQcult to détermine, from said opinion, the scope 
of the issues involved; but it appears that some German firm had 
applied to hâve tv^o Tesla German patents canceled on the ground 
that they had not been worked, but "hâve only been used to the dis- 
turbance of the electro-technical industry in Germany." Tesla, as 
défendant, admitted that he had not actually worked his invention, 
but had fuifllled his duty by a license to a firm which had pledged 
itself to work the patents; and, furthermôre, that certain alleged 
infringers, by using a rotary-current three-wire System, which seems 
to hâve been substantially like that of défendants herein, had 
"worked" his invention, and thereby saved him from the statutory 
penalty. The court held as follows: 

"By 'independent' is not meant to be expressed that the circuits are neces- 
sarily isolated from each other, since in single cases electricàl connections 
can exist between them, in order to regulate the working of the motor, with- 
out necessarily producing a new or another manner of worlsing. Then also 
nothiug is gained for him thereby. Entirely disregarding the fact that after 
the strilîing out of the sentence, which clearly occurred in order to avoid un- 
clearness, the independence of the circuits is only so to be understood as is 
shown from the drawing and description, namely, as conditloned by a com- 
pletely independent outgoing and retnrn conductor, there would also never be 
able to be read into the striclien-out sentence that therein the linliing of 
the circuits in the meaning of the rotary-current System had been thought 
of, for this linking removes the independence of the circuits, while the erased 
sentence will only admit such connections as permit the independence of the 
circuits to exist," 
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• But thîs statement is a mene'oMter dictum. The explanatory lan- 
gUiE^e reliëd upon by complaiaant in the patent in snit had been 
létïicken ôtrt of said Gtennan patent. Thé décision was tipon two 
patents not shown to be the satne as tbose in suit herein. Tlie ap- 
plications therefor were not flled until May, 1888, and not until after 
the Tesla invention had been described in a printed publication. But, 
even if this décision is to be coûstrued as insisting upon a construc- 
tion unfavorable to that hère contended for by complainant, it should 
only be coûsidered in connectidn-with the foregoing facts. Hère 
the question of independence is directly presented on a différent issue, 
in View of a différent State of the art, upon a différent patent, from 
which the explanation of the word "independent" has not been erased. 
No suffîdent reason has been shown why the conclusion of the Ger- 
nnan court should be followed in determining the question of infringe- 
ment herein. 

The search lights shed by défendants' exhibits upon the history 
of this art onJy serve to illumine the inventive conception of Tesla. 
The Arago rotation taught the schoolboy 50 years ago to make a 
plaything which embodied the principle that a "rotating fleld could 
be used to rotate an armature." Baily dreamed of the application 
of the Arago theory by means of a confessedly impossible construc- 
tion. Deprez worked out a problem which involved the develop- 
ment of the gênerai theory in providing an indicator for a ship's 
compass. Siemens failed to disclose the "suitable modifications" 
i^hereby his electric light machine might be transformed into a 
motor, and Bradley is almost equally vague, Emineht electricians 
united in the view that by reason of reversais of direction and rapidity 
of altemations an alternating current motor was impracticable, and 
the future ibelonged to the comiputated continuons current. It re- 
loi^ihed to tl^e genius of Tesla tô, capture the unruly, unrestrained, 
ahd hitherto' opposing., éléments iç the fleld of nature and art, and 
to harness them to draw the machines of man. It was he who first 
sho^ed how to transform the toy of Arago into an engine of power, 
the'labpratory experii^ent" of Baily into a practically successful 
motor, the indicator into a driver. He flrst conceived the idea that 
the very impediments of reversai in direction, the contradictions of 
àlternations, might be transformed into; power-prpducing rotations, 
a whîrling fleld of force. . What pthers looked upon as pnly invincible 
barriers, impassable currents, and contradictory forces, he brought 
under control, and, by harmonizing their directions, taught how to 
utilize in practical mdtors in distant cities the pojver of Niagara. 

À decree may be entered for an injunction and an accounting as 
to ail the daims in suit 
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IDEALITE CO. et al. v. PROTECTION LIGHT CO. 

(Circuit Court, S. D. OUo, W. D. August 20, 1900.) 

No. 5,390. 

Patents— Validitt dp REiascE— Hydkocarbon Buenees. 

daims 1 and 2 of the Brough reissue No. 11,657 (original No. 559,670), 
for a hydrocarbon burner, whieh were not Included in the original patent, 
are void, because It does not appear that the original patent was inoper- 
ative or invalid by reason o£ their omission, and because including thèse 
claims the reissue is not for the same Invention covered by the original 
patent. 

In Equity. Suit for infringement of reissue patent No. 11,657, to 
Thomas J. Brough (original No, 559,670), for a hydrocarbon burner. 
On demurrer to bill. 

Geo. B. Parkinson and A. E. Georgi, for complainanta. 
Hosea, Knight & Jones, for défendant 

THOMPSON, District Judge. The bill sets up a reissue patent, 
allèges that it bas been infringed by the défendant, and prays for 
an injunction, the assessment of damages, and an account of profits. 
The défendant demurs to the bill, and the assignments of the de- 
murrer are: (1) Want of equity; (2) want of novelty; (3)f original 
patent not inoperative nor invalid ; (4) the reissue patent not for the 
same invention. It is urged in support of the demurrer that it is 
not shown in the bill, nor does it appear from an examination of the 
original and reissue letters patent, of which profert is made by the 
bill, that the original patent was inoperative or invalid, nor that 
the reissue patent is for the same invention, but that, on the con- 
trary, it does appear therefrom that the original patent was oper- 
ative and valid, and that the reissue patent covers claims not with- 
in the contemplation of the original patent. The new or addi- 
tional claims of the reissue patent read as f ollows : 

"(1) In a hydrocarbon burner, the combinatlon wlth the burner outlet orifice, 
a valve, a cylindrical sizing and Cleaning stem carried by the valve, and 
adapted to extend through said orifice and to size and clean the same, said 
stem havlng a diameter equal to that of the orifice. (2) In a hydrocarbon 
burner, the combinatlon with a valve casing havlng a burner outlet orifice, a 
valve seat, a valve plug and stem in said casing, of a cylindrical sizing and 
cleaning stem, Intégral with and extendlng beyond the valve, of a diameter 
equal to that of the orifice referred to, and adopted to pass through, size, and 
clean said orifice for the purpose specified." 

The clauses of the spécifications explanatory of thèse claims, and 
which are not found in the spécifications of the original patent, read 
as f ollows: 

"This case (see Figs. 4 and 5) Is screw-threaded Interiorly at Its lower end 
to reçoive a serew-threaded plug. Ci, which Is turned by a handle, O», to 
advance or Tvlthdraw the stem in the case. The case, C, is enlarged, or the 
stem. Cl, slightly reduced at its npper end, ai, to allow the oil from pipe Bi 
to pass aroond It, and the upper end of the case is formed wlth a conical seat, 
a3, terminatlng wlth an outlet. The upper end of the valve stem has a pin, 
a, the straight part of which is the exact diameter necessary for the full size 
of the vapor outlet. This pin protrudes through the outlet in the case, and 
bas a shoulder, a*, which, when the valve is shut, bears agalnst and tlghtly 
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fits wlth a ground Joint against the conical surface of the seat, a'. This seat, 
a», may hâve a single straight taper, as In Pig. 4, or It may hâve two différent 
tapers at an angle, as in Fig. 5. In elther case the pin, a, passes through the 
outlet In the case, guides the valve stem and the straight part, a, sizes and 
eleans the vapor outlet, while the shoulder, &2, tightly closes, and shuts ofC the 
escape of vapor or oll by coming to à tight bearing against the conical seat, 
as. • • * I am also aware of the various forms of stems and needles In 
u^e-ln otheé vapor generators, none of whieh, to my knowledge, perform the 
funetion of mine in maintalning a uniform slze for the gas or vapor outlet 
against deposlt of carbon, accumulation of dlrt," etc. 

The clauses of the spécifications of the original patent relating to 
the valve plug and stem read as follows: 

"This cas.e (See Figs. 4 and 5) la screw-threaded interlorly at Its lower 
end to receive a screw-threaded plug. Ci, which is tumed by a handle, O^, to 
advance or wîthdraw the stem in the case. The case, C, Is enlarged, or the 
stem Cl siightly reduced at its upper end, ai, to allow the oil from pipe Bi 
to pass around It, and the «pper end of the case is formed vrlth a conical seat, 
a», terminating with an outlet. The uppeir end of the valve stem has a pin, a, 
vchlch protrudes through the outlet In the' case, and has a shoulder, a^, 
which, when the valve is shut, bears against and tightly fits with a ground 
joint against the conical surface of the seat, as. This seat, a», may hâve 
a single straight taper, as in Fig. 4, or It, may hâve two diffèrent tapers at an 
angle, as in Fig. 5. In either case the Bln, â, passes throiigh the outlet in the 
case, and guides the valve stem, and also régulâtes the size of the circular 
film of vapor, while the shoulder, a^, tightly closes, and cuts off the escape 
of vapor by coming to a tight bearing against the conical seat, as," 

It will be seen that the fonction of cleansing the burner outlet 
orifice was net claimed for the valye-plug stem in the original pat- 
ent, nor was it alluded to, suggestèd, or hinted at in the spécifica- 
tions or the drawings of the original patent, nor, as counsel well say, 
does it inhere in the Valve stem, but must be realized through spé- 
cial construction, of which there is no suggestion or description in 
the original patent. There waS no omission, however, to describe 
its other functioûs. They were fully described and set forth, espe- 
cially those of the pin, needle, or protruding stem, which, it is stat- 
ed, were to guide the valve stem, and regulate the size of the cir- 
cular film of vapor. It seemed tô thé court during the early consid- 
ération of the case that this clause might, by fair construction, in- 
clude cleansing the burner outlet orifice as part of the process of 
regulating the size of the circular film of vapor, and counsel were 
given an opportunity to ])e hes^fd upon that question. But after 
further and more carefùl considération it is clear that this clause 
has référence to fixing and maintaining a normal size of film, and 
does not contemplate or provide against obstructions which may 
arise in the course of use to impede its movemesnt. The removal of 
dirt and deposits of carbon which obstruct the flow of the vapor is 
£), distinct and independent opération having no necessary connec- 
tion with the other. The cleansing funetion of the valve stem, 
therefore, is not fOund within the contemplation of the original pat- 
ent. The fuûCtions attributed to pin, a; and described with so 
much particulajpity in the specificàtibnS, preclude any such interpré- 
tations of the original patent. During the neàrly two years which 
elapsed before the reissae, the new funetion may hâve been devel- 
oped by use or in the cotirse bf improvement, and the reissue sought 
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for the purpose of incorporating it with the original invention. 
The court finds that claims 1 and 2 of the reissue patent are void, be- 
cause it does not appear that the 6riginal patent was inoperative or 
invalid by reason of their omission, and because, including thèse 
claims, it ia not for the same invention covered by the original patent. 
The demurrer will be sustained. 



AMERICAN SULPHITE PULP CO. V. BUKGESS SXJLPHITE PIBEB CO. 

et al. 

(CHrcult Court, D. New Hampshlre. July 11, 1900.) 

No. 302. 

1. Patents—Peeliminakt iKjuNCTroK— Effect of Prior Adjudication. 

In grantlng a preliminary injunetion against the infringement of a pat- 
ent which has been sustained by the circuit court of appealsi in contested 
litigation against other défendants, a circuit court Is not mailing any new 
adjudication, but Is merely protectlng an establlshed rlght, and Is precluded 
from considerlng many grounds of défense which otherwise might prop- 
erly be urged against such application. 

2. Samb. 

The rule that, to entitle a plaintif? to a preliminary injunetion against 
infringement of a patent, his right must be establlshed by prior adjudica- 
tion or long acquiescence or beyond doubt, applies not only to the validity 
of the patent, but to the question of Infringement. 
8. Same. 

A judgment of the circuit court of appeals sustaining the validity of a 
patent will, ordînarlly, be eonsidered as conclusive by a circuit court on a 
motion for a preliminary injunetion in a subséquent suit against a différent 
défendant, although ail the issues Involved in the prior suit were not spe- 
dflcally passed on In the opinion of the court 
4. Same— Anticipatoky Mattbk. 

New matter of anticipation offered on a motion for preliminary Injune- 
tion, to avoid the effect of a prior judgment sustaining the patent, must 
be of a very substantive character. 
6. Samb— Infringement— WooD-PuLP Digesters. 

The Russell reissue. No. 11,282 (original No. 445,235), for improvements 
in wood-pulp digesters, claim 1, MU not anticipated, and valid, on a motion 
for a preliminary injunetion, foUowing prior adjudications, and infrlnged 
by certain digesters in use by défendant, and not infrlnged by another. 

In Equity. Suit for infringement of a patent. On motion for a 
preliminary injunetion, heard July 10 and 11, 1900. 

The foUowing are the affidavits for complainant: 
Affldavlt of William E. Jolbert. 

William B. Jolbert, of lawful âge, being duly swom, déposes and says: I 
réside In Berlin, N. H., and am a mason by trade. I worlced at the mill of 
the Burgess Sulphite Fibre Company at Berlin, N. H., and worlsed upon the 
lining of ail the digesters now in use in that mlU. Thèse digesters are ten ia 
number, and ail constructed of an outer shell of steel plates, about one inch 
lu thlckness. Six of thèse ten digesters are ail lined alliée, and in the foUow- 
ing manner; First, a coating formed of a mixture or thleli paste of Portland 
cernent, ground slate, and silicate of soda, from an Inch to an inch and a 
half thlclî, was laid directly upon the Inner surface of the steel shell of the 
digester by workmen, and pressed onto the same with hands, so as to malse 
a continuons adhesive coating or lining of the mixture ail over the Interior of 
the shell. This coating was then drled by beat applied to the outside of the 
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•li^; trpjJn thls coatlng wâs àpplîed anotaer gltnllar paste or mixture of 
thfi sàme tagredlents, but wltii less cernent, anfl more ground slate and silicate 
of so«la, belng soinewhat more soft or plastic ttan the flrst mixture named, and 
about one inch to an inch and a half thlck. Thla coatlûg In Uke manner waa 
contlnuotis ail over the Inteirlor of the digesteif, and wasput on by hand and in 
the same maan&i^as before. On this second ot-lûterior ooatlng there was then set 
a layer of blocks made of a mixture of Portland cernent, ground slate, ground 
glass, and silicate of soda. To make thèse blocks the mixture was poured into 
molds of varions sizes and shapes, eorresponding to the différent parts of the 
digester, and about two inches thlck, and the blocks thns formed were subse- 
quently dried. Thèse blocks were set in place by pressing them agalnst the 
Ihner. surface of the paste la;^et before mentîoned, and, where there were spaces 
behind or between the blocks, thèse spaces were flUed up by pouring in a 
grout of the same mixture as above. Over thls layer of blocks there was 
then applied with a trowel a laj-er of a mîxtii:* of Portland cernent and sand 
mlxed with water, about one and one-half inches to two Inches in thickness, 
and this was faced up or Uned on thé'inside with a layer of hard-burnt brick, 
laid with a mqrtar of Portland cément, sand, and water, in the ordinary man- 
Bpr. Digesters 7, 8, and 9 are Uned In the same manner as Nos. 1 to 6, 
jBXcept: that the layer of; Portland cernent, sand, and water next to the blocks 
(somitted, and thé facing brieks^arelaid ùp froro one-half Inch to an inch from 
Jhe J)locks, and the ifltermediï^ie,; fpace flUed by grouting: in a mixture of Port- 
lapd cernent, ground slatei, gr.oiin^ glass, and silicate of soda. In lining digester 
No. lo, the flrst two coats or làyers of material were applied by hand to the 
shell in the same manner and to the same thickness as previously stated. 
■Çpon the inner face of the inner jayer is sçt.a layer of hard-burot brick, the 
same fieing pressed into place J)y hand, and dVéï this layef a Second layer of 
hf^r^burnt brick is set, at a distance pf about o|ie-half inch, on wedges, and 
the spaces between fllled ï(p by. grouting Ih |i, mixture of Portland cément, 
ground slate, ground glass, and silicate of soda. William B. Jolbert 

fOath November 9, 1899.] 

Affldavlt of Charles 0, Springer. 
Charles C. Springer, of lawfid âge, being duly sworn, saya: I réside at 
Boston, Mass. I am manager of the pulp woïks at Mt Tom, Mass., and hâve 
been so for the last nlne years, and am also treasurer ofi the American Sul- 
phite Pulp Company, complalnant, and hâve been so for -the last fourteen 
years.i I am well acqualnted with the art of lining pulp digesters, and I tes- 
tified as an expert on the questions ^of substantlal identlty and : difCerence of 
Uned pulp digesters in the suit (mentîoned In the blU) by the complalnant 
agalnst the Howland Falls Pulp, Company, in whlch the court of appeals for 
tj)e ^Irst circuit held the George lÉ'.Russell reissue patent (hère in suit) to be 
yaU4 and to be. Infringedi ,by the llnings apiplléd to the Howland Falls Pulp 
(3ompaiïy's dlgésterp by Cùrtli^ & Jones. Thèse CurtIs & Jones linings, as ap- 
pears by the tçstlmony In that case, were a? follows: A layer of cernent mix- 
ture was applied with a trowel dlréctly to the shell, and blocks of cément 
flaijitpre were set, up at a distance frpm thls flrst layer, and cément mixture 
grouted into the space betwéeq tiiem, thijs maki'ng tbree coverings of cernent 
mixture, viz. (1) the plaster layer, (2) the grotited layer, and (3) the block 
layer; the total thickness Mi céiflent' mixture being about six inches. The 
cément mixture used for ail layers— plastej;, grouted, and blocks— was Port- 
land cernent, ground quartz, and silicate ,of soda. Of thls lining Judge Put- 
na^, In his opinion In the clrçiilt court, ^aid: "If the paténtèjB ; (Russell) was 
eHjtitl^d to hIs patent at ail, the défendant' s method of obtaining a continuous 
lihJ)a|S of cernent is plainly wlthln its scope, and it difCers sp unsubstantially 
fromthè method ^eserlbed In the patent thfl.t it bas the appearance of a mère 
eyasioh, ; easlly dëv}sed,!wheii sqùght for, and plainly within the rules touch- 
ing ; eqHïvalents." A,nd the, court., of appealâ; in its opinion in favor of the 
plaintiffi, quoted thik l'anguagè, and said: "In tftls we fully agrée.," Comparlng 
thls Owtis & Jones lining with that .descTibed in the affl^tit Of "William B. 
Jolt»ert|as the lining of the digesters pf the défendants in the présent case, I 
flnd thàt thé défendants hâve, ten digesters, àll having an outer shell of steel, 
lined ,wJth a cément mixture of Portland cément, ground slate, and silicate of 
eoûai Ôî thèse ten digesters six are llhêd thus: One to one and a half 
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inehes of the cément mixture appHed by hand to the Imiéir erarfaee of the shell, 
and drled by beat To thls dried coating there Is applled "another slmllar 
paste or mixture of the same ingrédients, but wlth less cernent, and more 
ground slate and Blllcate of soda, belng somewhat more soft and plastic than 
the first mixture, and one to one and a half Inches thick." Upon thls second 
coating there was set "a layer of blocks made of a mixture of Portland 
cément, ground slate, ground glass, and silicate of soda, * • * about two 
Inches thick." Over thls layer of blocks there was then applied wlth a trowel 
a layer of a mixture of Portland cernent and sand mixed wlth water, in 
whlch was set a layer of hard-bumt brick. Three of the ten digesters were 
lined In the same manner, except that the faclng brick, Instead of being set 
in the mixture of Portland cément, sand, and water, was set In about one 
inch, and the space flUed by groutlng in a cernent mixture like that previously 
applied. One of the digesters was lined thus: The flrst two coats or layers 
of cément mixture were applied by hand to the shell, In the same manner 
and to the same thickness as prévlously stated, glving a total thickness of 
about three Inches, and on this was applied burnt brick In two successive 
layers, with a space about one-half an inch between them, whlch was fllled 
in wlth a grout of Portland cernent, ground glass, and silicate of soda. The 
last-named one of thèse ten digesters has, it wlU be noted, a thickness of about 
three Inches of cernent mixture next the shell. This is just about (rather more 
than) the thickness of a Russell cernent linihg whlch was applied by the 
plaintiff on a dlgester of Wilkinson Bros, at Sheldon, Conn., some years ago, 
and whlch gave very good practieal results^ In my opinion, ail of the ten 
linings of the présent défendants are substantially the same as the Curtls & 
Jones Unlng used by the Howland Falls Pulp Company, and, like them, they 
hâve tbe Unlng descrlbed in the Russell reissue patent; that Is to say, "on 
the Interlor of the shell Is formed a continuous llning or coat of acid-resisting 
material of the nature of a cernent, composed of a mixture of materials which 
Is aeid-resistlng, and capable of being made plastic and adheslve to the shell 
of the dlgester, and so compact as to prevent the acid solution from reaching 
the shell under the high steam pressure required in practlce." Thls Is the 
"continuous llning or coat of cernent, as descrlbed," reclted In the first claim of 
the Russell reissue patent. Furthermore, there Is In each of the said ten 
digesters "an Interlor Unlng of tiles, C," as recited In the second clalm of the 
sîfld patent, to prevent' mechanlcal abrasion of the cernent llning. 
[Oath November 18, 1899.] Charles 0. Sprlnger. 

Affldavit of George W. Russell. 
George W. Russell, of lawful âge, being duly sworn, says: I réside in Bos- 
ton, and am the président and gênerai manager of the American Sulphite 
Pulp Company, complalnant In this suit. On the 24th of last month the plain- 
tlf[, through me as its président and gênerai manager, addressed and mailed 
to the^Burgess Sulphite Fibre Company a letter in the foUowing terms: 

"Boston, Oetober 24, 1899. 
"The Burgess Sulphite Fibre Co., Beriin, N. H.— Gentlemen: Under date of 
February 9, 1899, ve wrote you in référence to your infrlngement of the Eus- 
seU patent owned by us for cement-lined digesters, and demanded of you a 
payment of royalty, and stated, if the same was not paid, we should proeeed 
against you legally. Havlng recelved no reply to thls letter, we now notify 
you that unless we recelve from you, on or before the Ist day of November, 
1899, payment of royalty at the rate of $500 per ton daUy capaclty of your 
mlU, In cash or Its équivalent, we shall at once proeeed against you by bill 
In equlty for an Injunction and aecounting. 

"Yours, respectfuUy, American Sulphite Pulp Company, 

"By George W. Russell, Président." 

Thls letter was Inclosed in one of our business envelopes, havlng ovu name 
and address prlnted thereon in the usual way to insure retum to the sonder 
if the person addressed does not recelve the letter. I hâve not had the letter 
retumed, and bave no doubt that It was duly recelved by the Burgess Sulphite 
Fibre Company. No answer to It has been recelved. This letter was only the 
last step in a long hlstory of negotlations with the Burgess Sulphite Fibre 
Company for the purpose (on our part) of Induclng them to recognize the 
103 F.— 62 
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vaU<Wty of'ths Q. F, ^\wsea T6issflftjj)p,tent, and top^yitheToyaltjr chargea by 
tl»e,iCOïïip*nyi The practice o£ ojjr ooînpany.and the JtnanneEln which alone 
we jhaTe' iUnâftrtaken to make ijse oi;|he Eussell reissue: patent owned by us, 
on jvhlçhr tihi^ SPit is foundedj is tQgrant llcenses to pulp manafacturers on 
royalty.-^iSjhe rate of thèse, lieensest, to • inf ringers bas beep, and Is, not less 
thaar$5Q0 iper ton dally capacityiof; production of sulphlte pulp of the plant 
oc mill iwoposea to be Ucensed 15 eacb» instance. In a few cases we haTe 
accepted lésa tlian this in cash, butour régulai rate has been, and is, $500 
per ton, as igta^ed. That this Is a reasonable rate appears from the fact that 
we hâve receJved it from Infringersiand others to the number of çibout thlrty 
concernât! ïhje défendants hâve beeu offered- a llcense atthls rate of $500 per 
ton, but they hâve refuped to aeoept the offier, and are continuing their In- 
f rlngement in défiance of our rights nnder the patent . , Geo. W. Itussell. 
[Oath November 13, 1899.] 

TËè foUowing extracts from the brief of défendants describe tbe 
digesters as made by défendants: 

' Défendants' Digestër Llnlngs Herein. 

For the purpo^es of this motion, tlie statements in' the affldavits flled on 
the part of the, défendants, as to eiatftly what the linlngs of thelr digesters 
were, which statements are made '*with great détail ànd mlnuteness, must 
be accepted as the défendants,' structures of digestër linings before the court, 
àfld on comparison of which with the flrst daim of the Russell patent the 
question, bf infrlngemei^t shall bè decided,, ,lt is true that the complàînant 
hàs,,not had the bepéât bf crosSTC|s^minln^ the persons who mal^e affldavits 
In this respect for défendants, but, tWs is incident to the roethod nècessarily 
pursued in relyiiig on affidJavits on such a motion as this, Ooiaplalnànt has 
had an opportunity for fliing rebuttal afladâviiiS,, ànd, while thes,e reb'utt^l affl- 
davits raise a few points' of dJtrèï,bace, tjiese points are nOt realiy nliàterial, 
ànd eveh thèse .points àré tb a greàt estent cbntroverted by defendantsi' afflda- 
yîts in sûrretiuittal. It is impossible, tvlthln! the proper lltolts of tliis brlef, 
to set fortii the allegatibna of thi^.^espeçtive parties in détail. We shall 
présent a brlef statement of défendants' construction of llnlngs, and show— 
First, that it is not the i construction 'bf llnlng contained in the Sowlaflid Falls 
digesters, and, therefore, has never been thb .sùbject of, any adjudication by 
the courts; ànd. second, thàt it is nbt in any event à construction of Uhing 
which can be hèld to infringe the Russell flrst clalm; ànd, third, that, in any 
event, the question presented, in view of thè state of the art and proper con- 
struction of that olaim,.iB of such doubt tht^tilt should not be resolved aa 
agalnst the défendants on a preliminary motion of this Isind, especially In view 
of ail the other considérations heretof ore, adveirted to In this case. , 

Linings of Nos. 1, 2, 3, 4, 6, àtid 6 Digesters. 
Tlie outer dlgester shell bf ail the iàëfëhdants' digesters is made of steel 
plates about one inch in lihlckness and riveted together at the joints. Thèse 
six digestei* -were then lined, next their shells, ^s foUows: (1) Thé Interlor 
of the Shell was paliited with a coat of graphite paiut about one-sixteenth 
of an inch thlck. (2) Next came abont orie^qUàrter Inch of composition, made 
of Mate, Portiand cément, and silicate, put on in slahs, noneontlnuously, and 
bàkëd oïl before the application of the next layer. (3) Next came about one- 
qnarter inch of composltiôUi made of slaté, Pértland cément, and silicate, put 
on Ih slabs, breaking joints i*îth layèr No. 'à; (4) Next came about one-quarter 
inch of composition, madë of slate and silicate, and containlng no cernent, 
which was also put on In slabs, breaking Joints with the last prevlous layer. 
(5) Next camé a coatlng about one Inch thlck of home-made brick ot tlles, 
made of slate, Portiand cément, glàss, and silicate, and set in place by 
grouting behiud and between them with> plastic mixture of the same mate- 
rial. Thèse bricks are spécial In shape, to fit différent parts of the dlgester 
aticurves and openlngs. (6 and 7) Next was applied another layer of facing, 
Gomposed of regular vltrifled bricks, about elght by eight Inches, and about 
two inches thlck, which were entlrely impervious to the acid used in the 
dlgester. Thèse vitrlfled bricks are also spécial in shape, to fit différent 
parts of the dlgester at curves and openlngs, "They were grouted into place. 



AMERICAN SULPHITE PULP CO. V. BUKGESS SULPHITE FIBEE CO. 979 

and laid up one by one, and one row after another, Imbedded in a roughly- 
applied layer of material, consisting of a mixture of 50 per cent. Portland 
cernent, 50 per cent, of sand, and of nothing else, and mlxed in water, in- 
stead of silicate of soda. Finally, ail of the joints between the vitrifled briclis 
were carefuUy fiUed and pointed up with a lead paste, consisting of 90 per cent, 
litharge (oxide of lead) and 10 per cent, white lead (carbonate of lead), mixed 
with enough glycérine to serve as a blnding material. AU of thèse joints were 
and are carefully fiUed and pointed with lead paste, and the lead and glycérine 
in the paste form a chemical union, and produce, when the matter is hard- 
ened, an intensely hard and acid-resisting material, and form a most durable 
joint between the vitrifled brick. We were led to use this lead paste for 
pointing up the joints above described because we foimd that the acid used in 
the digesters rapidly ate and dislntegrated the cernent between the bricks. 
The llnings thus constructed, with their inner face of vitrifled brick pointed up 
with lead paste, hâve many times the durabllity under the action of acid that 
Is possessed by any form of Portland cernent and sand mixture known to me, 
and are absolutely unattacked by acid." 

Linings of Kos. 7, 8, and 9 Digesters. 
Thèse three digesters "are lined in precisely the same manner as those 
above described (viz. Nos. 1-6), except that the painting of the sheil with 
graphite paint bas net been practiced. The other layers of the lining are ail 
applied in the same way and in the same order, and the only layer with 
■which the sulphite liquor cornes in contact is the continuous layer of vitrifled 
brick with ail the joints pointed up with lead paste." 

Lining of Défendants' Digester No. 10. 
This digester was lined in a way somewhat différent from the other nine 
already referred to. The reasons for so lining it are stated as foUows in the 
affldavit of T. P. Burgess: "This last form of digester lining was put in 
abolit two years ago at the suggestion of counsel, who had acted in the former 
litigatlon against the Howland Falls Paper Company, with a view of con- 
structing a digester lining in exact accordance with what is disclaimed in the 
original patent of Eussell, and in the foUowing words: 'I am aware of the 
use heretofore of a digester lining comprising a layer or coat of masonry or 
brickwork laid in cernent, and make no claim thereto. Such linings I believe 
to be objectionable. In fact, they are heavy, and require. In many forms of 
digester, spécial forms of tlle or brick to be constructed to fit varions por- 
tions of the digester shell, especially around openings and so forth. Further- 
more, they are expensive, by reason of requiring to be laid with great care 
and skill to prevent defective joints through which leakage may take place.' " 
Digester No. 10 was lined as foUows: First, a backing was put in next the 
shell, composed of a first coat of ground slate and Portland cernent, mlxed 
with silicate of soda, roUed into slabs, noncontinuously, and baked on, as be- 
fore, and over this was a second coat of the same material as the first, also 
roUed into slabs and put on top of the other, and so put on that the slabs 
of the second coat broke joints with those of the flrst. The third coat of this 
backing was of a différent mixture, namely, ground slate and silicate alone, 
with no cernent mixed in. This was put on about one-quarter of an Inch thlck. 
Next" came a course of vitrifled brick, about eight by eight by two and a half 
Inches, made In spécial forms to flt the digester. Thèse vitrifled brick were laid 
up and squashed Itito the soft paste precisely as a mason would do it, which 
resulted in the joints between the brick being partially filled with the pasty 
layer into which they were squashed. The balance of the joint of this vitri- 
fled brick layer was then filled up with a mixture of glass, slate, Portland 
cément, and silicate. The second course of vitrifled brick, the same kind of 
brick as those used In the flrst course, was made np in rows, and grouted 
behind the brick and between the joints with the same material above men- 
tioned,— namely, the composition of glass, slate, cernent, and silicate of soda, 
—and the joints between the vitrifled bricks of this inner layer were pointed 
up with a lead paste, consisting of litharge, lead, and glycérine. 

Causten Browne, for plaintiff. , 
, Betts, Betts, Sheffield & Betts, for défendants. 
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PUTNAM, Circuit Judge (orally). I can seé no reason why I 
should not dispose of this case now. I am sure it will be for the 
convenience of counsel for me to do so; and, so far as the proposi- 
tions of law are concerned, I hâve considered every one of them 
within a very short time, and would gain nothing by investigating 
the anthorities which hâve been cited. So far as questions of fact 
are concerned, I am satisfied I should lose more thau I would gain 
by postponing the considération of them for an investigation of the 
record at some future day. , 

Some référence has been made by the respondents to West- 
inghouse Air-Brake Co. v. Burton Stock-Car Co. (C. C.) 70 Fed. 619. 
I always hâve an unpleasant sensé of responsibility with référence 
to the graiiting of a preliminary injunction by a single judge, and 
I am un-wUling to grant one v?hen the settled rules of practice do 
not absolutely require nie to. In that case I could not see that the 
complainant's market was in any way in danger, or anytliing of 
substantial value vrhich the complainant would gain by an injunc- 
tion. Therefore I refused the injunction; and the circuit court of 
appeals sustained the circuit court, — ^not on that ground, but on a 
somewhat différent one. 23 C. C. A. 174, 77 Fed. 301. That dé- 
cision was laid aside in Bresnahan v. Leveler Co., in which the 
opinion was passed down on June 5, 1900, by the circuit court of 
appeals (102 Fed. 899), as a very peculiar one; and I cannot, in 
view of the expressions of the circuit court of appeals, give it any 
weight hère. 

This application has been spoken of by counsel for the respond- 
ents as asking for judgment at an ea,rly stage of the case. In view 
of the settled practice of the various circuit courts of appeals, as 
fuHy reCpgiiized in this circuit, it is not asking a judgment; it is 
asking exécution, after a full considération and adjudication by the 
circuit court of appeals; although against différent parties. The 
view which I take of the décisions, and of the Une of practice as es- 
tablished by the circuit eoitirts of appeals in the various circuits, and 
especially in this circuit, requires me, against what may be my own 
Personal convictions, to grant an injunction hère, so far as nine 
digesters are concerned. 

Much haSi been said hère, and well said, in regard to the question 
of lâches. If this case were one of flrst impression (that is, one in 
which the patent had not already been sustained), the sugges.tions 
thus made would be quite conclusive on the application for an in- 
junction. But, where we are called on to give effect to a prior dé- 
cision on a patent, after litigation of the conclusive character dé- 
scribed in various opiniona of the circuit courts of appeals, the po- 
sition is entirely différent, and the equities which usually reach 
applications for înterlocutory injunctiûns hâve very little place. 
The court to which an application is made for an Interlocutory in- 
junction, aithough against new parties, is simply asked to protect 
an established right, and iiot to render a new adjudication. 

Of course, equities of a spécial character may arise in any case 
which the courts cannot disregard. As, for example, one equity in 
this case is the fact that an injunction granted in a radical manner, 
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and without proper provision for the protection of the parties, 
might do the respondents irrémédiable in jury, far beyond any ad- 
vantage which would corne to the complainant. I think, however, 
the case will be found, before we get through, to so shape itself 
that there will be no danger on this score. 

The rules with référence to granting interlocutory injunctions in 
patent causes hâve been fully explained in this circuit in Wilson v. 
Store-Service Co., 31 C. C. A. 533, 88 Fed. 28G, and in Hatch Storage- 
Battery Co. v. Electric Storage-Battery Co. (C. C. A.) 100 Fed. 975. 
The practice is now settled in this circuit in patent causes accord- 
ing to the old rules applied in other suits. ïhe right of the com- 
plainant must be established by prior litigation or by long acquies- 
cence or beyond doubt. This applies to ail the issues; it applies not 
only to the question of the validity of the patent, but to the question 
of infringement, as was fully explained in the case last cited. So 
far as the patent at bar is concerned, its validity and construction 
hâve been settled by the circuit court of appeals in American Sul- 
phite Pulp Co. V. Howland Falls Pulp Co., 25 C. C. A. 500, 80 Fed. 
395, and in such way that I am bound by that case, It is true that 
ail the questions which might be raised, and which perhaps will be 
raised, on the final hearing, — among the rest, the validity of the re- 
issue, and the question of anticipation as applied to the patent as 
construed by the circuit court of appeals, — hâve not been passed on 
by that court. But they were before the court; they were in the 
record; and the respondent had the right to maintain the decree 
of the court below on any ground on which it could maintain it, 
irrespective of the positions taken by the complainant, and irre- 
spective of the complainant's assignment of errors. So it could 
hâve availed itself of every one of thèse défenses, and brought them 
to the attention of the circuit court of appeals, and sought the judg- 
ment of that court on them. Therefore the fact that the circuit 
court of appeals did not pass specifically on certain issues does not 
relieve me from acting in accordance with its final détermination. 
Otherwise, there would be no end, and, every time it could be sug- 
gested that there was some issue on which the circuit court of ap- 
peals had not passed, this court, on a new bill between other par- 
ties, would be powerless to act. Theoretically, every question 
which could hâve been raised in the circuit court of appeals in the 
prior litigation ha s been determined by it. Of course, if, as a mat- 
ter of fact, certain questions were not determined there which may 
be hereafter determined, it might be my duty, under some circum- 
stances, to shape the injunction in such way as not to put the par- 
ties respondent in a position of urgency until the questions were 
passed on. But the mère fact that they hâve not in truth been pass- 
ed on does not relieve this court from giving effect to the judgment 
on appeal, nor from giving the complainant relief. The condition 
hère is not extraordinary, and therefore every question which has 
been raised hère, except that of infringement, I must accept as 
having been already determined. 

The new anticipatory matter which has been brought to my at- 
tention may, on revision of the case on final hearing in the circuit 
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court of appeals, in connection with like njatter in the prier case, 
be of importance; but it is, to my mind, sabject to tbe same criti- 
cism as like German publications before me in that case. It is 
merely suggestive and expérimental, and not of that full, frank, and 
practical cbaracter which tIie:-d«teisions of the suprême court require 
in anticipatory publications. I do not see in therQ, or in the pat- 
ents which hâve been brought to my attention, anything of that 
clear character which would justify me in avoiding the décision in 
the prior stiit. A late case in: the circuit court of appeals for this 
circuit (Bresnahan v. Leveller Co., 39 0. G. A. 508, 99 Fed. 280) 
holds very emphatically to the rule that new matter, for the pur- 
pose of avoiding the effect of an earlier judgment, must be of a 
Very substantive character. So I think that, in everything except 
the question of inf rangement, I am practically bound by the prior 
décision. , 

On the question of infringement, I hâve no doubt with référence 
to the digesters 1 to 9. I hâve no doubt that the various layers of 
cernent constitute the substance of the lining of those digesters. 
If, instead of having the layérs built up in what Mr. Burgess calls 
a composite manner (that is, bybreaking joints), they were made of 
a solid mass of cément, it would be at once apparent that there was 
infringement. To my mind, the:.building up of thèse strata or lay- 
ers by breaking joints is, in the patent law, équivalent to a solid 
mass of cernent; and the whole structure, I hâve no doubt, is the 
same as that pointed out by the second claim of the patent in suit. 
I say this without undertaking to hold that the second claim has 
any validity, because I do not think it has. I ref er to it for the 
purpose of making clear my view that, in the first nine digesters, the 
addition of the vitrifled brick is purely incidental to a structure con- 
sisting of the two éléments coinbined as set out in the first claim of 
the patent in^ suit; that is to say, the shell of the digester, and a 
mass of cément capable of performing the necessary functions of an 
interior lining. 

Without undertaking to go at length into the nature of the lin- 
ing of the tenth digester, and reserving my views about that until a 
ûnal heàring, ail I need say with référence to it is that it involves 
too much doubt on the question of infringement to justify me in 
issuing an injunction against it. The points of doubt are: First. 
Whether, after ail, the real substance of this construction is not 
that described by the respondents as a pnrely, bona flde, composite 
lining. If it is a purely, boria fide, composite lining, fairly so 
termed, it certainly does not come within the claims of the patent 
in suit, because the very essence and gist of those claims is that 
Russell was able to get rid of- everything except the shell of the 
digester and the lining of cernent. That is the very pith of his in- 
vention. Second. I hâve doubts whether this digester really shows 
anything moEôthan is shown-by the Pierredon patent, — lava bricks 
laid in a heavy course of cément; and what is shown in that patent 
the public has the right to use, independently of any question 
whether Pierredon saw ail the advantage coming from having a 
heavy cément course under his lava bricks. Third. The testimony 
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with référence to the substantial advantages and comparative rela- 
tions of the varions parts of the lining of digester 10 are too con- 
flicting to justify the court in basing an interlocutory injunction up- 
on it. On the M'hole, it is enough for me to repeat that the ques- 
tion of infringement as to digester 10 is too doubtful to justify this 
court in using the power of a temporary injunction v?ith référence 
to it. 

The decree which will be entered will be in substance as follows : 
An injunction to issue against digesters 1 to 9, inclusive, to take 
eiïect in three months from the entry of the decree; but, in the 
event there is an appeal, the injunction to take eflect in three months 
from the coming doven of the mandate. As to digester 10, the de- 
cree will State that an injunction is denied. I name the three- 
months period because I imagine that will be sufiicient to enable 
the digesters to be relined. If the respondents think three months 
will not be sufiScient, I will enlarge the time. 



DBNE S. S. CO., Limited, V, MUNSON et al. 
(District Court, S. D. New Yorlî. July 18, 1900.) 

1. Shipping— Construction of Chaeteb— Injurt to Ship from Cargo of As- 

PHALT. 

Under a time charter of a steamer to be employed in such lawful trades 
between ports of the United States and the West Indies or Caribbean 
Sea as the charterers might direct, the owners warranting her to be 
"tight, stanch, and strong, and every way fitted for the service," the 
owner cannot reeover from the charterers for injury to the vessel from 
bringing a cargo of asphalt from Trinidad, which was loaded under direc- 
tion ol the master; for, while such cargo is peculiar and requires spécial 
fittings, and subjects the surrounding parts of the vessel to more than the 
usual latéral pressure when shipped in bulk, It is not only lawful mer- 
chandise, but constitutes one of the chief articles of export from the Island, 
and was elearly within the terme of the charter, which placed the rislJ 
of the sufliciency of the vessel upon the owner. 

2. Same— IsjuRT TO Cargo in Loading— Liability of Ship. 

A provision of a charter requiring the charterer to supply the slings for 
loadiu!,' cargo is complied with by furnishing the proper rope from which 
the slings are made, and the vessel is liable for an injury to the cargo 
in loaciing caused by Improper splicing of the slings by the seamen, who 
are fuirnished by the owner. 

In Adniiralty. Suit against charterers for injury caused to vessel 
from car|;o of asphalt. 

Couver» & Kirlin, Sov libelant. 

Wheeler & Cortis and Chas. S. Haight, for défendant Munson. 

Goodrich, Whitney & Hagen, for défendant Trinidad Shipping & 
Trading Cîo. 

BROWN, District Judge. The above libel was filed by the owner of 
the British steamship "Olivedean," of 2,100 tons gross register, to re- 
eover for damages to the steamer resulting from the carriage of as- 
phalt in tiulk from Trinidad to New York in the spring and summer of 

1898. 
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■i.i1iest«ainçr was charteredi to>itlie defeadaût Munson for the tenu 
olsix imonths, at the cjate of £7^ per montli, to be employed "in sucà 
lawfni tuad^" between ports of the United States and the West Indies 
*"/ Oaribbean Sea *"/ various other poTts named, "as eharterers or 
their àgebts shall direct." The owners v^ére "to provide and pay 
for ail provisions and wages of ôfficers and crew, pay for Insurance 
on the vessel and for engine room and deck stores, and to maintain 
her in a thotoughly efficient stâte in huH âûd machinery for the serv- 
ice"; the eharterers were "to provide and pay for coal and other 
charges." ^ 

By the elëventh clause, the eharterers had "the option of subletting 
the steamer, if required by them." 

Thfe stéamet was delivered to the chartérer Munson on January 24, 
1898; but 'after one voyage for him from Philadelphia to Cuba and 
back to Newî Ybrk, he exëcoted a subcharter of the steamer on Febru- 
ary 16, 1898, pursuant to the option given him, to the Trinidad Ship- 
ping & Trading Company, for the term of five months or until the 
expiration of the original charter, at the rate of £800 per month, the 
other terms being substantially the same as in the original charter. 
Ail the damages claimed in the libel occiirred while the steamer 
was in the employ of the subcharterers, t^nd the latter were accord- 
ingly brought in as additional défendants under the flfty-ninth rule, on 
the pétition of Munson, the original défendant. 

The Trinidad Shipping & Trading Company bas for a number of 
years past run several steamers, some of them its own, and other s 
chartered, between New York and Trinidad and other West Indian 
ports. Asphalt in bulk has usually f ormed the major part of its car- 
gœs from Trihïdad, and that is one of the chief and opdinary articles 
of export from that island. From its waxy, viscous nature; its latéral 
pressure when carried in bulk is a somewhat severe test of the strength 
of whatever it pifessés agaiiist. On the ftfst retum voyage from Trini- 
dad under the ^jibcharter abbut 800 tons qf asphalt were stowed in the 
lower hold of Sfo. 2 compartment, and the severe pressure bent the 
forward bulkhead of that compartment in the middle about 5 inches 
forward out of line. The cfoss bUlkhé^dS in that compartment were 
aiso ' somewhat ^prung. Sftven hundred tons of asphalt were also 
stowed in the lower hold of ppiippartments "KTos. 3 and 4, which were not 
separated. The shaft tunnel running through the middle of thèse com- 
partments was covered by asphalt, and on the port side the plates of 
that tunnel wère bent in àbOTit 4 inchës and the riveting injured for 
about 30 feet of its length, and a number of the angle f rames cracked. 
The repair of this damage, with the détention of the steamer, amount- 
ing in ail to $1,293.02, fonhs the principal item of the damages 
claimed. The respondents wêre notifled of the injury bef ore the next 
voyage, and that they would be held responsible for the damage and 
for any future damage arising from the carriage of asphalt without 
suitable flttings, ' r :' i 

Threesubsequent voyages v^ére madexinder the subchârter after the 
repairs. On eaeh returntripj from Trinidad asphalt ^aa stowed in 
No. 2 hold, bat none in Nosl 3iand 4» : On the second and third voyages 
about 1,000 tons were loaded, and on the fourth about 1,100. On 
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tinsse tiir(îe last trips no damage was done to the bulkheads after the 
repair; but a hatch beam was bent, and some other damages axe 
olaimed for injuries caused by carelesa handling. 

1. I do not think that the libelant bas established any légal claim 
for the first item of damage. The ship was let for "such lawf ul trades 
as the cliarterers might direct." The West Indies *^* Upper 
South American ports were among the ports flrst named in the 
charter. Trinidad is an important one of thèse ports, and the car- 
riage of asphalt was not only a "lawful trade," and asphalt "lawful 
merchandise," but it was one of the principal ordinary exports of that 
island. ]:t was, therefore, clearly, within the written contract of the 
charter; and "for such lawful trades as the charterers might direct," 
the steamer was warranted to be "tight, stanch and strong and every 
way fltted for the service." So far, therefore, as the written contract 
goes, not only was the carriage of asphalt within the rlght of the 
charterer or subcharterers, but the risk of the sufSciency of the vessel 
therefor was upon the owner. The Edwin I. Morrison, 153 U. S. 199, 
210, 14 Sup. et. 823, 38 L. Ed. 688; Hine v. New York & Bermudez 
Co. (D. G.) 68 Fed. 920. 

In negotiating the charter there were no statements or représenta- 
tions of any kind to limit the employment of the vessel to any spécial 
business, or otherwise than in any "lawful trade." Mr. Munson was 
not himself in the asphalt business; but he dealt largely in the sub- 
chartering of vessels previously chartered by him, which would itself 
naturally exclude any limitation of the vessel's employment différent 
f rom the provision of the written charter. The charter therefore was 
the entin? and only contract between the parties. 

The master testifles that he had never before carried asphalt, and 
that he Vi'as ignorant of its peculiar qualifies. But the subcharterers 
were not responsible for that, and there is no intimation in the évi- 
dence that they even knew of his ignorance about it. The agents of 
the owner who chartered the vessel had sufflcient knowledge of 
asphalt cargoes, and that asphalt and sugar were the ordinary cargoes 
from Trinidad; and the master had ample means of informing him- 
self on aiTival at Trinidad and before loading. There was no misrep- 
resentation or concealment of any kind on the part of the charterer 
or subcharterers. The stowage and distribution of the asphalt "was 
arranged," as the master says, "between me and the Trinidad repré- 
sentative." It was put in the two holds "because they would hold the 
qnantity, and the proportions were according to the trim of the ship" ; 
and sugar in bags was put in No. 1 compartment, but not immediately 
against the bulkhead, "lest it should injure the iron." Had the bags 
been stowed with dunnage against the bulkhead, the bulkhead might 
not hâve been bent For the mode of stowing the sugar the ahip was 
responsible and not the subcharterers. 

No doubt asphalt is a peculiar cargo and requires spécial flttings. 
Hine v. I^ew York & Bermndez Co. (D. G.) 68 Fed. 920, 932, 20 G. G. A. 
63, 73 Fed. 852, 855. Thèse consist in lining the ship's sides in order 
to prevent the asphalt from sticking to the ship and to enable proper 
cleaning of the ship on discharge to be readily made. As tljis is 
a duty of the charterers, the custom, as the évidence shows, is that 
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in 'cliarters made speciâlly for thecarriage of aspîialt, the cliarterers 
for their own protection procure a clause to be inserted requiring the 
owner to provide thèse fittings at Ma expense; otherwise the charter- 
er, it )-H^ouJ(l seem^shbuld provide thém, thoughthei évidence is quite 
indecisi|i!e on this point. In thi^ilcase the subchârterers did provide 
the flttings. It was a mode of performing their own duty to deliver 
the sWp in a proper and reasonably clean condition. This had no 
bearingjhowever, on the duty of strengthening bulkheads or the ship'a 
tunnel; "wbichpertainto the sufficiency of theship herself for the serv- 
ice engaged. Evidence without restriction as to the practice in this 
regard was taken* though undeP respondents' Objection toîits com- 
peteney, I do not see £ow a custO'm,.even if it prevailed, could be 
admitt^ to supersede the express provision of the charter, and make 
the charterer, instead iof the owner, take the risk of the ship's suf- 
flciency or Jïear the burden of repairing her weakness. The évidence, 
however, fai'ls to establishi any sUch (Jastom. At most it shows only 
that bulkheads and shaft tunnels are sometimes braced or protected, 
i. e< when thought neceasaiy; but no. cu&tomary obligation of the 
charterer is shown to détermine for himself the ship's sufflciency, 
and to shore ap the bulkhead and tunnel, or omit to do so at his péril. 
Somephips reqUire extraî strengthening, others do not.- This vessel 
was oci^nally more sttongly built than usual, and itis to be inferred 
that no! additional strengthening was thought mecessary. Before the 
lower holds in compartments 3 and A were f ully ioaded, the shaft tun- 
nel was found to be bending in. It was at once shoréd up inside by 
the engineer,, carpenter aM subchârterers' representativei The mas- 
ter says he was not infOrmed of this until after the loading was com- 
pleted. i Tbis is scarcelyt crédible; but if trtie, it mùst bave been 
through his abseiice or fault. The shaft was. strengthened, it must be 
inferred^ so far as tbotight necessary; siûce not only was no removal 
of the aaphalt àsked for, but the residoe of the loading was afterwards 
cOmplëted without objection. 'And this is further presumptive évi- 
dence that no strengthening of the main bulkhead was deemed neces- 
sary; since there was stiil- opportunity to shore it up if desired. It 
was not until after the flrst tripi was mâde and further d«mage found 
done, that asphalt was objected to, and a demand made that the 
charterer and subchârterers shoùld strengthen the ship at their péril. 
But as I hâve said, I do not flnd any ground for this demand in the 
contract, or In the évidence. Thé libel states no such obligation, 
either by contract, by customy or by légal duty; but onlyîthat asphalt 
was not ordinary cargo. The empk)yment of the vessel, however, was 
not restricted to ordinary merchandise, but to lawful trades, i. e. law- 
ful merchandise. To exclude asphalt, that should hâve been excepted 
in the charter. I hâve no doubt that in truth tlie btilklieads and tun- 
nel were deteriorated and weakened through âge, beyond the knowl- 
edge or the supposition of the master. lie ship was 17 years old, 
and thèse hadnever been renewed. " The repair after the flrst trip 
was not madej according to the testimony, with any référence to 
spécial strengthening for carrying asphalt. Yet on each of the three 
succeeding trips from 1,000 to 1,100 tons were stowed in compartment 
No. 2 without damage to the bulkhead; whereas on the flrst trip only 
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800 tons had been stowed there. The fair inference is that the bulk- 
liead duriiig thèse 17 years had become more deteriorated and weak- 
ened than was supposed. 

2. The elaim for similar damage to the hatch beam on the second 
trip, is disallowed for the same reason, and alao because it was sufEered 
to remain after its removal had been suggested by the défendants' 
représentative. 

3. The claim of |60.90 for one-half of winchman's overtime is ad- 
mitted, and I think the damage to the winch rail and ladder by négli- 
gence to the amount of $60.50, is also established. 

4. A claim of $151.35 is made for expenses of the proper cleaning of 
the ship after August Ist, and of |293.02 for détention of the ship 
after that date. The last item must be disallowed. The charter 
had expired; the intention to surrender the vessel on Angust Ist was 
fuUy knpwn. The owners had her put upon the dry dock on that day 
for repairs and to hâve her bottom cleaned and scraped for a new 
charter; and from that time they had full possession and control of 
her. The master indeed stated that he should refuse to accept the 
vessel from the charterers until she was further cleaned, and the dam- 
ages to her repoired. But the chief oiiicer on August 2d, not only 
stated that he was satisfled with the condition of the holds, but gave 
the subcharterers a certiflcate by letter that "the linings were taken 
down and everything done to his satisfaction." There were no such 
obligations resting on the charterers for repairs as required them to 
hold the vessel; and as I hâve said, the owners took her themselves 
on August Ist for their own uses. Ail the further cleaning required 
might hâve been done while the vessel was on dry dock for the owners' 
beneflt. There was, therefore, no necessary détention of the vessel 
after August Ist. 

From the évidence I bave no doubt that the asphalt on August Ist 
was not altogether cleaned ofE. The master says that he paid $151.35 
for the subséquent cleaning, including the cost of one barrel of lime 
and one of cernent. The work, he says, was mostly done by his crew 
on Sunday, August 7th. But from the other testimony of the sub- 
charterers' witnesses, I am not warranted in charging the défendants 
with any such amount for cleaning properly belonging to them to do, 
though no doubt the master paid the sum stated for getting the ship 
in readiness for delivery the following Tuesday under the new charter. 
On August 6th there was some asphalt adhering to web frames and 
stringers; but the mate had stated that they would clean this them- 
selves; and Capt. Chamberlain, the défendants' surveyor, testifled 
that the asphalt cleaning that remained on August 6th, could be done 
by a half dozen men in half a day or a day. Mr. Butler testifles that 
the master told him the cleaning cost |18, which he ofEered him, with 
$50 additional for taking down the linings, which the master refused. 
The master testilies that the offer was on August 6th for the cost of 
doing the cleaning that still remained to be done. Upon this conflict- 
ing testimony I find that the sum offered by Mr. Butler, viz., $68, will 
bé ample compensation for the cleaning. 

5. 'Sugar damage to the amount of $224 is claimed by the respond- 
ents against the libelant, caused by an accumulation of water in the 
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bilges in compartment No. 1 during unloading. The accumulation arose 
from unloading fii?st at the, fitepn, giving tihe ship about 4 to 5 f eet 
greater deptli f orward, and from the stoppage of the suction pump, 
which prevented carrying the water off. The défendants charge un- 
seaworthiness of the ship as respects the pumps; but the évidence 
négatives this, sinçe it appears that the ve^seî had been an equal 
amount down by the head in ï'rinidad without injury to the cargo. 
Mie inference, therefore, is that the stoppage was an incident and 
accident of the voyage, and not through any fault of the ship; so that 
the risk of the method of discharge adopted by the subcharterers or by 
the consignée, whoever was the actual director, lay upon them and 
not uiKJn the libelant. Thefact that no claim for this damage had 
been made upon the subchàrtepers, tends to confirm this conclusion. 
I disallow this item. 

6. I think the libelant is answerable for the item of $20.60 for the 
loss of four bags of sugar while loading, due to bad splicing by the sea- 
men of slings supplied by the phaiterer according to the agreement. 
The ropes were new, and bad wprk in, splicing was the only cause of 
the accident. By supplying 'fslings" is meant the rope for making 
them. The subcharterers should, therefore, be credited with this item. 

Decree against the respondents for $168.80 and interest from August 
6, 1898, and costs, with directions to collect first from the Trinidad 
Shipping & Trading Company, and next from the défendant Munson 
any balance not collectible by exécution from that company. 



In re MEERITT & CHAPMAN DERRICK & WRECKING CX). 

(District Court, D. Connectlcut. August 17, 1900.) 
No. 1,226. 

i. CoLMsiON— Suit î-or Damages— Findikgs of Mabter. 

The flndings of a master as to the cost of restorlng a vessel Injured In 
collision, based on conflicting testlmony, wlll not be disturbed unless there 
Is a clear error or mlstake. 

Sk Samb — Mkasure of Damages. 

Where the owner sold a vessel Injured In collision In her damaged state 
he is not entltled to recover damages, in a suit for the collision, because 
Bhe wttis not restored to her former condition by the répairs made by the 
purchas'fer.whenit appears that the reason was becange the repalring was 
not properly done. 

In Adiiiiralty. Suit for collision. On exceptions to report of 
commissioner awardîng damages. 

Avery IF. Cushman and Samuel Park, for petitioner. 
Benedict & Benedict, for claimant. 

TOWNSEND, District Judge. The facts herein are found in 100 
Fed, 134. The petjtioner's steam tug coUided with and sank the 
claimant's steam yacht, was found solely in fault, and was sold for 
$8,525, whieh amount was deposited in court. The question of dam- 
ages to said yacht was heard by the commissioner. An award waa 
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made of |7,000 in favor of claimant, and the matter now cornes 
before this court on exceptions by both parties to tke commission- 
er's report. 

The contentions on thèse exceptions raise Tarions questions as to 
whether the commissioner has given due weight to certain testi- 
mony in cases where the évidence was conflicting, and whether the 
amounts allowed for repairs and dépréciation were or were not rea- 
sonable. The évidence has been carefully examined. It amply jus- 
tifies the commissioner's report. It is clear that the claimant has 
received ail the damages to which he is entitled. After the colli- 
sion he sold the boat to Testare and Priore for $3,000. Compétent 
surveyors, after a survey, offered to guaranty to replace everything 
damaged, and to put the yacht in as good condition as before, ex- 
cept upholstery and décorations, for $3,000. The purchasers re- 
fused this bid as too high, did the work themselves, failed to do it 
so as to restore the yacht to its former condition, and failed to pro- 
duce any sufiScient account of their expenditures, and yet claimant 
insists that he is entitled to an award, based on said alleged ex- 
penditures, of the whole fund in court, amounting to more than $8,- 
000. The rule that the person damaged is entitled to the cost of a 
restitutio in integrum has no application under this évidence. The 
offered restitution was declined. The attempted restitution was im- 
properly done. The claim of expenses incurred was not sufiiciently 
proved. The commissioner flnds that the évidence as to said ex- 
penditures was unsatisfactory, because, while Testare and Priore 
purchased the materials, and employed their own workmen there- 
on, "no books or vouchers of any kind for this part of the work were 
produced, and the testimony as to most of the expenditures was sub- 
stantially a matter of recollection." The commissioner attaches a 
list of claimed expenditures and says: "I find, however, that thèse 
expenditures, so far as they relate to a portion of the work, and par- 
ticularly that of the painting, were excessive, and that the work 
was done in a needlessly expensive manner. I find from ail the évi- 
dence that a reasonable allowance for this work would be the sum 
of $4,045." Other allowances for articles lost or ruined, amounting 
to $1,955, making $6,000 in ail, were also made by the commissioner. 

The exceptions on the part of the claimant are overruled. It is 
not clear that said total of $6,000, found by the commissioner, is not 
greater than would seem to be allowable from reading over the tes- 
timony. But the conclusions of a master as to matters of fact 
which dépend on conflicting testimony should not be disturbed un- 
less it is clear that there is error or mistake. -Panama E. Co. v. 
Napier Shipping Co., 9 C. C. A. 553, 61 Fed. 409. There is one point, 
however, in which the commissioner seems to hâve been in error. 
He says: 

"I further flnd that the repairs and expenditures above allowed do not place 
the yacht Fra Diavolo back In the condition in which she was at the time she 
was sank. I find that, as a resuit of the collision, the Fra Diavolo Is ont of 
Une and hogged on the port side, and that this, with the weakness of the 
vessel caused by the breaking in of her sides, has caused permanent dépré- 
ciation in the value of the yacht, and that a reasonable and falr allowance 
therefor would be the sum of $1,000." 
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John Lane, a witness for claimant, an experienced surveyor, tes- 
tified ithat he took part in tfae original survey on this yacM, and 
that he then made as thorough a survey as possible; that he in- 
spected her after the repairs, to see whether the recommendations 
in the gurvey had been carrîed eut ; that he f ound the repairs had 
not been properly done, and, as a conséquence, on account of weak- 
ness,.8he was losing her shàpe, and hogging. This permanent dé- 
préciation, then, is confessédly due to a considérable extent to the 
failure to use ordinary skill and diligence in making said repairs, 
and is Bot damage resulting 4irectly from the collision. Whether 
or not the repairs weEe properly made does not affect this claim- 
ant, inasmuch as he sold the boat in its damaged condition. The 
commissioher finds that $6,000 was the sum which.would be nec- 
essarily re&pended in placing the yacht back "in the condition in 
which :she was at the time she was sunk." Damage câused to the 
purchasbrs by impropef work is no loss to this complainant. How- 
ever, as the yacht would probably hâve been worth less than before, 
even if the work had been properly done, something should be al- 
lowed therefor. I think $500 would be a fair allowance on this 
ground. The report may be so modified as to reduce said |1,000 
item to fSOO, or the question of permanent dépréciation may be re- 
ferred back to the commissioner, in order to enable him to take 
îurthep testimony, if necessary, thereon. 



MEMORANDUM DECISIONS. 



THE ASIATIC PRINCE. (Circuit Court bf Appeals, Second Circuit. Joly 
9, 1900.) Appçal from the District Court of the United States for the Southern 
District of New York. On applicatl&n for leave to take furthér proofs. See 
97 Ped. 343; 103 Fed, 676. John N. Lewis, for the motion, 3. Parker Klrlln, 
opposed. 

LAC03IBE, CSrcuit Judge. It is absolutely Impossible to form any opinion 
as to the 44 letters and telegrams, since no copy of any one of them Is before 
the court. If they are part of a correspondence ^Iready partly proved, they 
might with ptoprlety be admitted. When copies of them ww furnished, and 
the letters and telegrams already In évidence a<re prlnted, so that an examina- 
tion and comparlson can be made, tbe question wlll be passed upon. As to 
the statutes, decrees, articles of the Commercial Code, ^and custom-house 
régulations of Brazil, the full text of those of whlch theriumbers are set out 
in the movlng papers may be put In. The application to récâll Ubelant seems 
to be Intended practically to secure hls re-examination on the whole case, and 
must be denied. 



GAVIN V, POLLOCK. (Circuit Court of Appeals, Fourth Circuit. May 18, 
1900.) No. 369. On Pétition to Superintend and Revise from the District 
Court of the: United States I for the Eastem District of North Carolina. In 
bankruptcy. McNelll & Bryan, for petitioners. Pétition withdrawn. 
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INDIANA NOVELTY MFG. 00. T. SMITH MFO, GO. (Olrctilt Court of 
Appeals, Seyenth Circuit June 18, 1900.) No. 631. Appeal from the Circuit 
Court of the United States for the Eastem District of Wisconsin. John W. 
Munday, for appellant. H. G. Underwood and E. H. Bottum, for appellee. 
By stipulation of counsel the same decree was entered as In No. 630 (Indiana 
Novelty Mfg. Ca t. Crocker Chair Co. [C. C. A.] 103 Fed, 496). See 90 Fed. 
488, 



LYMAN T. KANSAS CITY & A. R. CO. et al. (Circuit Court of Appeals, 
Elghth Circuit. September 10, 1900.) No. 1,484. Appeal from the Circuit 
Court of the United States for the Western District of Missouri. C. H. 
Nearlng, for appellant. Lathrop, Morrow, Fox & Moore and Kenneth McO, 
De Weese, for appellees. Doclieted and dlsmissed, pursuant to stipulation of 
parties; each party to bear the costs already pald by each, and the unpald 
costs to be equally dlvlded. See 101 Fed. 636, 



NEBPBR y. BRISCOB. (Circuit Cîourt of Appeals, Elghth Circuit. Septem- 
ber 10, 1900.) No. 1,422. Appeal from the District Court of the United 
States for the Eastem District of Missouri. Robert E. Colllns, Dorsey A. 
Jamison, and Edwln A. Chappell, for appellant. Reuben F. Roy and C. T. Hay, 
for appellee. Dlsmissed, wlthout costs to elther party in thls court, pursuant 
to the stipulation of the parties. 



CONVERSE et al. v. PARMLY. (Circuit Cîourt, S. D. New York. July 2, 
1900.) Demurrer to Complaint In an Action at Law. Randolph Parmly and 
Arthur H. Masten, for demprrer. Charles A. Deshon, opposed. 

LACOMBE, Circuit Judge, The complaint apparently déclares upon a prl- 
mary agreement of défendant to respond for losses, and not a guaranty that 
Prescott & Brooks shall respond for them. Indeed, no Indebtedness of Pres- 
cott & Broolîs to plaintiff for such losses is alleged, nor Is there sufflcient In 
the complaint to warrant such a holding. When the proofs are in the case 
may présent a différent aspect, but on the pleadlngs alone the demurrer must 
be overruled. Leave to answer wlthln 20 days. 



COOPER T. PRATT. SCHIFFER et al. t. SAMB. (Circuit Court, N. D. 
New Yorli. July 10, 1900.) L. A. Stebbins and George Dawyer, for plaIntIfCs, 
Charles E. Patterson and Charles C. Van Kirli, for défendant. 

COXE, District Judge. Thèse actions are barred for the reasons stated 
In the foregolng décision (Banlj v. Pratt [C. C] 103 Fed. 62), and la each the 
complaint Is dlsmissed wltb costs. 



WEST V. MORTON BOARDING STABLES et al. (Circuit Court, S. D. 
New York. May 12, 1900.) George B. Waldo, for the motion. Richard T. 
Greene, opposed. 

LACOMBE, Circuit Judge. Where there Is such sharp conflict between the 
Btatements of the respective parties on the most Important Issues raised by the 
motion, compialnant should not take Judgment before trial, and that would be 
the practlcal resuit of granting the relief for which he prays. The brief 
submitted by complalnant's counsel, wlth Its many références to the statutes 
of thls State touching the administration of corporations, most strongly con- 
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flrma the Impression formed on the argument tbat, If tbe facts really warrant 
the leonclnslon tiiat the détendant corporation should be wonnd qp fmd Ita 
asiete distributeâ to credltors» the state court is *^lie proper forum. 



UNITED STATES v. JUE ÏBT. (District Court, D; *Vermont April 19, 
1900.) James L. Martin, U. S. Atty. P. F. McManus, for respondent. 

WHEELER, District Judge. The testlmony In thls case stands like that in 
U. S. V. Jue Wy (D. C.) 103 Fed. 795, and upon the same considérations seems 
soffldent Appellant dlscbarged. 
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